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FEDERAL REPORTER, VOLUME 125.

JUDGES
OF THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

FIRST CIRCUIT.

Han. OLIVER WENDELL HOLMES. Circuit Justice Wnshington. D. C.
Han. LE BARON B. COLT. Circuit Judge Brlstol. It. I.
Han. WILLIAM L. PUTNAM. Circuit Judge Portland. Me.
Han. CLARENCE HALE. District Judge. Maine Portland. Me.
Han. EDGAR ALDRICH. District Judge. New Hampshire Llttleton. N. H.
Han. FRANCIS C. LOWELL. District Judge. Massachusetls Boston. Mass.
Han. ARTHUR L. BROWN. District Judge. Rhode Island Providence. It. L

SECOND CIRCUIT•.

Han. RUFUS W. PECKHAM. Circuit Justice Washlngton. D. C.
Han. WILLIAM J. WALLACE. Circuit Judge Albany. N. Y.
Han. E. HENRY LACOMBE. Circuit Judge New York. N. Y.
Hon WILLIAM K. TOWNSEND. Circuit Judge :t"ew Haven. Conn.
Han. ALFRED C. COXE, Circuit Judge Utica. N. Y.
Han. GEORGE C. HOLT. District Judge. S. D. New York New York. N. Y.
Hon. JA::IIES P. PLATT, District Judge. Connectlcut. . Hartford. Conn.
Han. GEORGE W. RAY. District Judge. N. D. New York Norwich. N. Y.
Han. GEORGE B. ADAMS. District Judge. S. D. New York New York. N. Y.
Han. EDWARD B. THOMAS. DIstrlet Judge, E. D. New York ..•.29 Liberty St.• New York.
Han. HOYT H. WHEELER, District Judge. Vermont Brattleboro. Vt.
Han, JOHN It. HAZEL. District Judge. W. D" New York BUlYalo. N. Y.

THIRD CIRCUIT.

Han. HENRY B. BROWN. Circuit Justice Washlngton. D. C.
Han. MAnCUS W. ACHESON. Circuit Juage Plttsburgh. Pa.
Han. GEORGE M. DALLAS. Circuit Judge Phlladelphla. Pa.
Han. GEORGE GRAY. Circuit Judge Wllmlngton. Del.
Han. EDWARD G. BRADFORD. District Judge, Delaware Wllmlngton. Del.
Han. ANDREW KIRKPATRICK, District Judge. New Jersey Newark. N. J.
Han. JOHN B. McPHERSON. District Judge. E. D. Pennsylvanla Phlladelphla. Pa.
Han. ROBERT WODROW ARCHBALD. District Judge. M. D. Pennsylvania ..Scranton. Pa.
Han. JOSEPH BUFFINGTON, District Judge. W. D. Pennsylvanla..........Plttllbur&h. 1"a.
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FOURTH CIRCUIT.
Han. MELVILLE ''\v';FttL'LJJ:R,i Circuit lJustlce '.L•••.WashlngtoD. D. O.
Han. NATHAN GOFF. ClrcuttJudge ;.,' Clarksburg. W. Va.
Han. CHARLES H. SIMONTON. Circuit Judge Charleston. S. C.
Han. THOMAS J. MORRIS. Dlstrlyt Judge/Maryland Baltlmore. Md.
Han. THOMAS R. PURNELL. DI~trlct Judg9. E. D. North Carollna Raleigh. N. C.
Han. JAMES E. BOYD. DistrIct JUdge. W.'D. North Carolina Greensboro. N. C.
Hon. WILLIAM H. BRAWLEY. District Judge. E. and W. D. South Car.. Charleston. S. C.
Han. EDMUND WADDILL. Jr.. District Judge. E. D. Virginia Richmond. Va.
Han. HENRY CLAY McDOWELL. District Judge. W. D. Virginia Lynchburg, Va.
Hon. JOHN, J~' JAC:J{SON. District, Judge. N., D. West Virginia.....•.•Parkersburg. W. Va.
HOD. BEt-r.r:AMIN F. KELLER, DlstrlbtJudge, S; D. West Virginia......Branwell. W. Va.

FIFTH CIRCUIT.
Han. EDWARD D. WHITE. Circuit Justice Washlngton. D. C.
Han. DON A. PARDEE. Circuit Judge Atlanta. Ga.
Han. A. P. McCORMICK. Clrcd\t:ru~ge ~ .. , ~ Dallas. Tex.
Han. DAVID D. SHELBY. Circuit Judge Huntsville. Ala.
Han. THOMAS GOODEl JONES. DIstrict Judge. M. and N. D. Alabama Montgomery. Ala.
Han: 'HARRYT.'tOULMIN.Distrlct Judge. S. D. Alabama Mobile. Ala.
Han! CHAlt'r.ES SWAYNE. District Judge. N. D. Florida Pensacola. Fla.
Han. JAMES' W.LOCKE. District Judge. S. D. Florida Jacksonvllle. Fla.
Han. wli.'L.!AM T.. NEWMAN. District Judge. N.D. Georgla ; Atlanla. 'Ga.
Han. EMORY SPEElR; DlstrlctJuiht~. B. D. Georgia Macon. Ga.
Han. CHARLES'l"l\RLANGE. District Judge. E. D. Loulsiana New Orleans. La.
Han: A'LECKBOAltll'fAN; Distrlct"Judge, W. D.. LoUls!ana Shpeveport. La.
Han. HENRY C. NILES. District Judge. N. and S. D. Mississippi Kosciusko. Miss.
Han. DAVID E. BRYANT. District Judge. E. D. Texas Sherman. Tex.
Han. EDWARD R. :MEEK. District! Uudge. N. I;l.:Tllxas.;., Ft. Worth. Tex.
Han. THOMAS S. MAXEY. !ltstrlct ·;tUdge,W. D. Texas.. ; Austin. Tex.
Hon. WALLElR T. BURNS, District Judge. S. D. Texas Houston. Tex.

SIXTH. CIRCUIT.
Han. JOHN '~. ffARLAN. Circuit Jtlstrce Washlngton. D. O.
Han. HENRY F.SEVERENS. Circuit ;Judge Kalamazoo. Mich.
Han. HORACE H. LtJRTON. Circuit Judge Nashvllle. Tenn.
Han. JOHN K.·1UOHARDS. Oircuit Judge : Ironton. Ohio.
Hon. ANDREW ,~. J. CQCliRAN, District Judge.E. D. Kentucky Covlngton. Ky.
Hon. WALTER EVANS, District judge, W. D. Kentucky Louisvllle. Ky.
Han. HENRY ·R. SWAN. District JUdge. E. D. Michigan Detrolt. Mich.
HOI!. GEORGEl P. WANTY. District Judge, W. D. Mlchlzan Grand Rapids. Mich.
Hon. AUGUSTUS J. RICKS, District Judge. N. D. Ohio Cleveland. Ohio.
Han. FRANCIS .1. WING. District Judge. N. D. Ohio Cleveland. Ohio.
Han. ALBERT C. THOMPSON. District Judge. S. D.Ohlo Cincinnatl. Ohio.
Han. CHARLES D. CLARK. OtstrictJudge, E. and M. D. Tennessee Chattanooga, Tenn.
Han. ELI B. HA~MOND. District Judge. W. D. Tenn~ssee : Merophls. Tenn.

SEVENTH CIRCUIT.
HO:Q. WILLI~M R. DAY. OlrcultJ:ustlce Washlngton. D. C.
Hon.JAMES·'ll. .1EN~tNS. Circuit J~dge Mllwaukee. Wis.
Hon.PETEttS. ~MSSCUP. CirCUit 'Judge Chicago. III.
Hpn. li'RAN9~~ l1J •. BAKE~. CIrcuit Jpdge': lndlanapol!s. Ind.
Han. CHRISTIAN C. KOHLSAAT. District Judge. N. D. illinois Chicago. Ill.
HOD. ALBERT B. ANDERSON, District Jullge Indlanapolls. Ind.
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HOD. J. OTIS HUMPHREY, District judge, S. D. Iliinols Sprlngfteld. Ill.
Han. WILLIAM H. SEAMAN, District Judge, E. D. Wlsconsln Sheboygan. Wis.
Han. aOMANZO BUNN. District Judge, W. D. Wisconsin Madison. WIB.

EIGHTH CIRCUIT.
HOD. DAVID J. BREWER. Circuit Justlce Washlngton. D. C.
Han. WALTER H. SANBORN. Circuit Judge St. Paul. Minn.
Han. AMOS M. THAYER. Circuit Judge St. Louis. Mo.
Han. WILLIS VAN DEVANTER, Circuit Judge Cheyenne. Wyo.
Hon. WILLIAM C. HOOK. Circuit Judge Leavenworth. Kan.
Han. JACOB TRIEBER, District Judge. E. D. Arkansas Little Hock. Ark.
Han. JOHN U. ROGERS. District Judge. W. D. Arkansas Ft. Smith, Ark.
Han. MOSES HALLETT. District Judge. Colorado Denver. Colo.
Han. SMITH McPHERSON, District Judge. S. D. Iowa Red Oak, Iowa.
Han. JOHN C. POLLOCK. District Judge. Kansas............................. Topeka. Kan.
Hon. WM. LOCHREN. District Judge ~linncapclis, Minn,
lIon. PAGE MORRIS. District Judge Duluth. Minn.
Han. ELMER B. ADA:'1S. District Judge. E. D. Mlssouri. St. Louis. Mo.
Han. JOHN F. PHILIPS. District Judge. W. D. Missouri Kansas City. Mo.
Han. W. H. MUNGER. District Judge. Nebraska Omaha. Neb.
Hon. CHARLES F. AMIDON. District Judge. North Dakota Fargo, N. D.
Hon. JOHN E. CARLAND, District Judge. South Dakota Sioux Falls, S. D.
Han. JOHN A. MARSHAIJL, District Judge. Utah Salt Lake City, Utah.
Hon. JOHN A. RINER. District Judge. VV'yomlng Cheyenne. Wyo.

NINTH CIRCUIT.
Hon. JOSEPH McKENNA. Circuit Justice Washlngton. D. C.
Hon. WM. W. MORROW. Circuit Juuge San ~'ranclsco. Cal.
Hon. WILLIAM B. GILBERT. Circuit Judge Portiand. Or.
Hon. ERSKINE M. ROSS. Circuit Judge Los Angeles, Cal.
Hon. JOHN J. DE HAVEN. District Judge. N. D. Californla San Francisco. Cal.
Han. OLIN WELLBORN. District Judge. S. D. California Los Angeles, Cal.
Han. HIRAM KNOWLES. District Judge, Montana Helena. Mont.
Han. CORNELIUS H. HANFORD. District Judge. Washington Seattle. Wash.
Hon. THOMAS P. HAWLEY. District Judge. Nevada Carson City. Nev.
Hon. CHARLES B. BELLINGER, District Judge, Oregon " .Portland, Or.
Hon. JAMES H. BEATTY, District Judge. Idaho Bolse City. Idaho•
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ARGUED AND DETERMINED

J1Il TBB

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

CRANE Cu. v. BAKER.-

(Circuit Court of Appeals, Seventh Circuit. April 14, 1903.)

No. 940.

I. PATENTS-lNVENTION-CAR-HEATER.
The Baker patent, No. 472,689, for a car-heating apparatus, was not

anticipated, and shows patentable invention, taking into account the
history of the device since the patent issued, which shows Its superiority
in operation over the old devices and its displacement of them; also
held infringed as to claim 1.

Appeal from the Circuit Court of the United States for the North-
ern Division of the Northern District of Illinois.

Paul Synnestredt and F. W. H. Clay, for appellant.
Clifford E. Dunn, for appellee.

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges.

BAKER, Circuit Judge. The claim and so much of the specifica
tion as relates thereto are as follows:

"In car-heating apparatus it has heretofore been usual to provide an expan
sion-vessel above the body of the car, into which the pipes from the heating
apparatus ascend, so that the water circulates through the expansion-vessel
In heating the car. There is more or less leakage in the apparatus, involving
a loss of water that has to be made up from time to time by filling
water into such expansion-vessel to keep the same at the proper height;
and a supply-cock has been used with a funnel connected by a screw
coupling, but when the supply-funnel is left In its position for use it Is liable
to become charged with cinders and dust. In my present improvements the
supply-funnel and the screw connecting it to the cock are constructed in such
a manner that when the funnel is turned up into position for use the screw
is tightened. The cock is screw-threaded at one end and l!Icrewed into the

• Rehearing denied October 6, 1903
125 F.-1
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expansion vessel at or near the water-line, and at the outer end of the
cock Is a screw-socket, receiving the screw-threaded end of the funnel, and
the parts are constructed In sucl}a,~~~r ,that when the collar is screwed
up firmly against the end' of 11ie".soc1retlthe .,funnel will be vertical and in
position for the reception of water for the expansion-vessel, and when the
water has been filled In through this funnel the attendant simply gives the
funnel a h~lf rotll;tion,. pll,,~tWly jlJ;lss:re'Y,ing it,and th,~ funnel hangs down
ward, and IS not hable·to become. de'tilcJiled and cannot: rlecome obstructed by
cinders or dust. • • • I claim as my invention: (1) The combination,
with the expansion-vessel and the ~pk ,,,baving a horizontal screw-threaded
socket, of the funnel having a bend ind a horizontal screw-threaded connec
ttq~~R tl:1E;lCpck, wl:lere,py ,the, funnel. il;!.lj,Il?wed .t9 ha,ng down ,,",Ilf:m partially
un.~rl;;w.:if4:"ltlld!'lleld tlr~IY by! th~ frtC~b,wpen' turned up f9l;. 1U1Se" !lubstan-
tially as specified.': . ' i..'..! ': T, • :' ," ".

The combination of an expansion-vessel, a cock, and a funnel with
bent neck attached to the cock by a screw-threaded connection, was
old. For many years preceding 1892 the parties to this suit had been
using such a combination in filling car-heaters. From the first it was
known that the funnel, ifleft. uprig;ht,would, become choked with cin
ders and the cock injured;'ahd consequentrythe construction was such
that the if~\lnel,could,be~ur.qed downwh~n not ~n use, Thi~ was its
usual position; as it was only in use a few minutes at a time at long
intervals. In the old filling apparatus the connection between the fun
nel and cock was made by means of a union nut or swivel joint, the
sleeve, interiorly threaded, being set loosely upon the sh6Jildered neck
of'thefunnel", and drawing t~e beveled ~nd of the funnel into the cor
responQ.Wgly ground opehingin t4#,cockby engagement with external
threads ,on the outer· end of the cock.' It is evident· that the funnel
could be set at any position and held firmly by tightening the union
nut; that when the nut i~ tight i.he funnel could propably not be
turned 'without danger of breaking unless the nut were loosened; and
that when the nut is loose the mere turning up of the funnel from its
down position could have no effect in tightening the joint or holding
the funnel firmly in an upright position. ' The testimony of witnesses
who had used the old-style apparatus for years shows that the brine
used in filling the heating pipes corroded the threads of the union nuts;
that the use of a wrench was necessary to loosen them when that could
be done at all ~., and that veryfrequenHy in' the attempt the nuts or
cocks or funnels were broken. .'

In the new,apPilratu~th~ipatentee joined the funnel to the cock
by threading:the£unnel exteriorly and ,the cock interiorly, and by
putting a shOUlder upon the funnel at such a point that when the fun
nel was turned f.rom a downward to: aIj'u'pright .positiOh the shoulder
abutted against the end of the cock, making a tight joint and friction
ally holding the funnel in place. It is evident that by this construc
tion a tight joint can be madeatldthe funnel held in position by friction
only when the funnel istjprigl1t; tha;t.,when not in use the funnel
hangs loosely in the thread~ ~ ,and that, when the attendant comes to
use the apparatus, he finds the funnelloose;:arid makes a tight joint,
and fastens the .funnel in place for use by the act simply of turning the
funnel to an upright position. The testimony of witnesses who Have
used the new-style device shows that there is not so much corrosion;
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that the corrosion does not interfere with the successful operation of
the new device as with the old; that a wrench is unnecessary; and
that the disadvantages besetting the old device have been overcome.

In the patents relied upon as anticipatory, No. 288,708, November
20, 1883, to Johnson and Buerkel, and No. 461,280, October 13,1891,
to Searle, there is no disclosure of the means by which the funnel is
connected with the cock, much less that the connection would permit
the funnel to hang down loosely in the cock, and cause a tight joint,
and hold the funnel in place for use merely by moving the funnel to
an upright position. If there is anticipation, it is in the old device
hereinabove described. And in considering that question it is neces
sary to bear in mind also that in the art of fitting steam or water
pipes a direct screw-threaded connection and a union nut were used as
equivalents, the selection depending upon the particular workman's
idea of convenience or suitability at the place; that in making a direct
screw-threaded connection the fitters were accustomed to use the el
bow, if present, as a means of turning up the pipe, instead of taking
a wrench; and that, if desired, the limit of turning one part upon
another could be determined by ending the threads at the proper point.
If the patentee in this case has only substituted a well-known equiva
lent for one of the elements in an old combination, performing the
same function, the claim cannot stand. Construed as a claim for a
combination of an expension-vessel, a cock, and a funnel with bent
neck attached to the cock by a screw-threaded connection, it is bad
because it includes the old device. But the claim, limited by the
"wpereby" clause and the specification, we think is for a combination
of the expansion-vessel, the cock having a screw-threaded socket, and
the bent-necked funnel having such a screw-threaded connection with
the cock that the funnel is allowed to hang down loosely when not in
use, and the mere act of turning it up for use necessarily or auto
matically makes a sufficiently tight joint between the shoulder of the
funnel and the end of the cock, and frictionally holds the funnel in
place. We think that the described screw-threaded connection in this
combination is not th~ mere equivalent of a union nut; that in effect
another element, the shoulder, has been introduced, making a different
combination; and that the new combination produces a result want
ing in the old, namely, the automatic action of the shoulder of the
funnel upon the end of the cock in making a sufficiently tight joint,
and frictionally holding the funnel at the right point and at no other.

It has not been without doubt and hesitation that we have found
invention in this improvement, considering the case irrespective of
the history of the device since the patent issued. But, adding to the
view that history, which shows a successful overcoming of diffi
culties and disadvantages that were known for many years to build
ers, repa;irers, and users of car-heaters, an almost universal replace
ment of the old devices, as they wear out, by the new, and the tribute
of imitation, we have felt that the doubt should be resolved in favor ·of
upholding the patent.

The claim being valid, infringement is undoubted, as appellant uses
the very structure.



Appellant urges that there was. such delay on the p~t:tofappel1ee
and her assignor, that aCQurt of~quity should not enteJ:tain this suit.
We have carefully react the entire record, and find nothiIfg in it to indi
cate that any owner of the patent has dedicated the device to the
use of the public or estopped himself from claiming the benefit of
the grant. We think the c~urt below gave appellant the full benefit
of the delay by limiting the reference as to profits and damages to
the time .since JanuaryA, 1901, whenappc;llee notified appellant to
cease infringing. A q\1estion is mooted by appellee whether at the
accoun#ng. she may gqpl,I.ck of the date named, but we think it un
necessary t,o express a,ny opinion thereo:\l at this time.

We find no error in the, court's permitting the hearing to be re
openep .and a stipulation and certain letters to be introduced by
appellee and made a part of the record. This was within the court's
discretion.

,The decree is affirme<L

BTANDA:RD SCALES & SUPPLY CO., LimIted, T. E. I: T.
FAIRBANKS· & 00.

(Circuit Court ot Appeals, Third Circuit. September 8, 1003.)

No.SO.
L PATENTS-INVENTION-BC4LiIl.' "

The Scharle & Hlmmespatent, No. 359,686, for a rallway track Bcale,
claim 1, discloses invention, and is valid. Also held infriDged.

Appeal from the Circuit Court of the United States for the Western
District of Pennsylvania.

Wm. L. Pierce, for appellant.
James Whittemore, for appellees.

Before ACHESON and DALLAS, Circuit Judges, and KIRK
PATRICK, District Judg~.

KIRKPATRICK, District Judge.. The complainants below and
apIJellees here filed their bill .of complaint allegin·g that they held by
'llssignment certain letters patent of· the United States issued to Nich
olas Scharle and Jacob Himmes, and known as letters patent of the

,United States No. 359,636, and charging the defendants with infringe
ment thereof, which said bill concluded with the usual prayers. The
defendants, by their answer,'denied the validity of the patent and the
utility of the patented device, and alleged prior letters patent and pub
lications and noninfringement. It appears from the record that testi
mony was taken as to all of these tiefenses, and tnat they were con
sidered by the learned judge below, By ,the decree entered in said
cause, the first claim of the patent was adjudged vatid, and infrin'ged
b)' the defendants' device. From this decree an appeal Was taken to
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this court, and several errors alleged to have been made by the learned
judge. But at the hearing in this court the appellants abandoned
the defense of noninfringement, as well as that of anticipation, and
relied solely upon the defense of noninvention, insisting that the prior
state of the art was such that in its light any skilled mechanic was
capable of constructing complainants' device. In support of this con
tention the appellants insist that the five-section scale of the patent in
suit is but the natural evolution of the four-section scale long before
then known to the art. The argument is if, having a four-section
scale, by taking away one section you obtain a three-section scale,
then, by adding one section to a four-section scale, you must obtain a
five-section scale. This is true as an abstract proposition, but the
means necessarily employed for shortening the four-section scale and
making a three-section scale of it do not suggest the method employed
in the patent for lengthening the scale and converting it into the five
section scale of the patent in suit. Nor will a scale lengthened on the
same principle that it is shortened qe an operative one. This appears
clearly from the testimony of the witness Sargent, when read as a
whole, upon a part of which appellants chiefly, if not entirely, rely.

It appears from the record that prior to the granting of the patent
in suit there had been manufactured by the complainants what was
known as the four-section track scale, which might be varied in length
from 24 to 22 feet; that there was a large and growing demand for
a longer scale; and, while the complainants had one upon the market,
it was not satisfactory, though, with the aid of experts and skilled me
chanics, they had been endeavoring to make it so. Under these cir
cumstances we are unable to conclude that the result so long and un
successfully sought for was apparent, and did not need more than
mechanical skill to construct.

We concur in the conclusion of the learned judge below that claim
I of the complainants' patent in suit is valid. The decree must be
affirmed.
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WEST1NGHol:rSE ELECTRIC & MFG. CO. v. ROBERTS· et o.L

(Circuit Oou~ E. ,D. Pennsylvania. September 10, 1903.)

No. 47.

1. PATEN'l'S~SUIT FOR INFRINGEMENT-EvIDENCE. ' ..
A p~teIl,tee is not entitled to use a decision of the patent office in inter

ference proceedings in his favor, nor tbe evidence on wbicb it was based,
as evidence in a subsequent suit for infringement of bis patent, against
a defendant who had no relation to such .interference proceedings.

2. SAME-PRIORI'1'YOll' INV"ENTION-DISCLOSURE.
Where an inyellto.r qommunicates his ideas to one wllo is thorougbly

~ompetent to understand and perpetuate them in case of his deatb, bav
mg effectively given his invention to tb¢ world in tbisway, be is en
titled to bring forward the 'disclosure to maintain tbe asserted priority of
his invention.·

S. SAME-PRIORITY-BuRDEN OF PROOF. . " ,
While the burdell Q!sh9wing priority. is no dQubtupon tbe inventor,

and the. courts are called. upon to scrutinize tbe evidence. closely, they are
not required to go· out'ot tbe way to qiscredit it, coming from a reliable
source.',,",

" SAME-DA''l'Ei Oil" INVENTI&N-"INFRINGEMBNT-ELECTRICAL MOTORS.
Tl:1.e invention embQ41ied in the Teslap&tents, Nos.. 5:J,1,559. and 511,560,

issued. December 26, 1893, .on app!tcations filed December 8,1888, tbe
former covering a certain method, and the latter certain means ot operat
ingelectric motors by a divided and'dephased alternating current, de
rived from a single source, being an adaptation of wbat is known as tbe
"split phase system," h/3ldi under the evidence, to bave been made prior to
April 22, 1888, the date pf tbe publication in an Italian electrical journal
pU1)lis~ed at Milan of a report of a lecture by Prof. Galileo Ferraris
describing tbe same system, and tberefore not anticipated by such pUb
lication. Said; patents were notanticipated,and are valid, and entitled
to a liberal applicati<ln of the doctrine of equivalents. Claims 1 and 2
of each patent also held infringed.

5. SAME-INFRINGEMENT.. . .,
A patent for an electrical motor may be infringed by an electrical

meter where it is the S'atne in filecbanical construction and principle of
operation, being no more than an adapted motor with meter attachment.

In Equity. Suit for infringement of letters patent Nos. 511,559
and 511,560, for electrical transmission of power and an electrical
motor, granted to Nikola Tesla, December 26, 1893. On final hearing.

Kerr, Page & Cooper, for complainant.
Fred. J. Knaus, Seward Davis, and Charles A. Brown, for respond

ents.

ARCHBALD, District Judge.* The patents in suit and those on
which they are based, or which are kindred to them, have been so fully
considered in previous cases, which until recently have also been uni
formly in their favor, that little that is new is left to be brought for
ward with regard to them. In an admirable opinion by T~send, J.,
in Westinghouse Electric & Mfg. Company v. New England Granite
Company (c. C.) 103 Fed. 951, the fundamental patents were reviewed
and expounded, and the right of the patentee to stand as an inventor
of great merit in the use of alternating electric currents for the trans-

• Specially assigned.
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mission of power was fully established. The alleged disclosures of
Siemens (1878), Baily (1879), Deprez (1880-84), and Bradley (1887)
were discussed, and the claims advanced for them as anticipations held
to be unfounded-conclusions which were affirmed on appeal. 110
Fed. 753,49 C. C. A. 151. The essence of the invention was declared
by Judge Townsend to be "the production of a continuously rotating
or whirling field of magnetic forces for power purposes by generating
two or more displaced or differing phases of the alternating current,
transmitting such phases, with their independence preserved, to the
motor, and utilizing the displaced phases as such" therein.

The same patents oame up before Brown, J., in Westinghouse Elec
tric & Mfg. Company v. The Royal Weaving Company (C. C.) 115
Fed. 733, and a similar result was reached. The Dumesnil (1884) and
the Cabanellas (1885), two French patents, which had not been
brought forward before, were particularly relied on as anticipations,
but were distinguished from those in suit in a carefully expressed and
convincing opinion. These French patents, however, according to
Judge Brown, established that Tesla was not the first to employ alter
nating currents out of phase with each other for power purposes, so
that the expressions in previous cases which attributed this to him
would have, as he thought, to be qualified, if not recalled. But it was
at the same time pointed out that in neither the Dumesnil nor the
Cabanellas was there a resultant magnetic force, the distinctive feature
of the Tesla invention, each of the others named providing for the in
dependent action of separate alternating currents operating on differ
ent ends of the motor armature, without any play of the magnetic
and electric forces in between. As it stands, the Cabanellas patent
is unintelligible to me; but taking it as it is explained by the defend
ants' experts and illustrated by the exhibit in evidence, of the correct
ness of which, however, I have much doubt, there is nothing more,
at the best, than a mechanical combination of the two operative de-
vices, like the opposite cranks on the same axle of a locomotive driv
ing wheel. There is no conjoint operation, as in a Tesla motor, of
the two energizing circuits by means of a combined magnetic influence
to produce a common result. It is important, however, to observe
that, while in no sense anticipations, the Dumesnil and the Cabanellas
serve to limit the invention of Tesla-if not, indeed, so limited in his
patents themselves-to a device in which a magnetic resultant of de
phased alternating currents exists; the mere use of alternating cur
rents out of phase with each other, made otherwise effective, being
something aside and different.

The derivative patents in suit-Nos. 511,559 and 511,56o-were
first considered in the Dayton Fan & Motor Case (C. C.) 106 Fed.
724, affirm~d in 118 Fed. 562, 55 C. C. A. 390, and a decision ren
dered in substantial accord with those which had preceded it. One
defense there, as here, attempted to be made was that it involved no
inventive skill, when once the practicable use of alternating currents
of different phase was established, to substitute a dephased split cur
rent, which was a well-recognized equivalent. But it was not so held,
nor can it be here. This question was practically put at rest in this
court by the decision of Judge McPherson in the Tesla Electric Co.
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v. Scott & Jariney (C. C.) 97 Fed.s88, where two of tlieearliest Tesla
sptif)Jb.lle'Patentswer~sustained. But aside from,tha~,.and upon an
entirely ;independentconsideration of it, the same conclusion must be
reached. ..

Asetious doubt as to the economic value of the. polyphase Tesla
m<>t6r'was that it required independently generatedcurJ;'ents, and, as
so limited, lacked cOtmljlercial adaptability, the alternating current in
ordinary use, such as that ,on electric light, wires, being single. Ac
cording to Mr. Brown, who was asked to become interested, he raised
this question at once ; and it was the criticism made ·of it by Swinburne
in the Electrician of July 20, 1888, and by Richard in La Lumiere
Electrique, of JanuatYl9, 1889. Tesla, if he is to be believed, im
mediately addressed himself to this problem, and it is successfully
solved in the patents in suit and others applied for about the same time.
It does not detract fram the inventive skill involved tha,t he appro
priated the experiments of Oberbeck with regard to the splitting and
dephasing of alternating currents derived from a .. single source, nor
yet that others took up the subject independently and worked out
similar ideas. All who. are thus brought forward~Ferraris, Shallen
berger, Borel, Professors Anthony and Jackson-were electricians
of the highest professional training, and the fact that with study they
attained the same result by no means proves that the adaptation and
successful substitution oia split phase alternating current in place
of two or more· independently generated was obvious to a person of
ordinary skill. It is always difficult to'decide where inventive genius
ends, and this is particularly the case in an art at best but little under
stood. As is well said by Judge Severens in the case last cited, JIS
Fed. 562, SSC.C. A. 390:

"The subject Is one of the most abstruse and subtle ot all the practical
sciences, and ttl! pursuit involves the exercise of tbe keenest intelligence
and most patient research that gifted men can bestow. We ought, there
fore, to· be cautioUS, When a distinct .and practical improvement is made in
80 useful an art, in denying to the author the reward which the law gives
to meritorious inventors." .

The patents in suit were also before Judge Lacombe in Westing
house Electric & Mfg. Co. v. The Catskill Illuminating & Power Co.
(c. C.) JIO Fed~ 377. In a.ddition to the attack made upon them in
other cases, it was further urged that, hi a paper read by Professor
Ferraris before the RoyalA-cademy of Sciences of Turin, Italy, March
18, 1888, a portion of which was published on April 22d following, at
Milan, in L'Elettricita, a journal devoted to electrical subjects, not
only was there a full discJosure of the transmission of electric power
by means ofalternatingcuJ;'rentsof different phase, but also the use
for the saJ;l1e purpose ofa dephased split ,current derived from a single
source, the same as in thep~tetits in suit. Upon a due consideration
of the opposing.proofs, the' invention of Tesla was held to be carried
back oUhis publication; but, on appeal, the decision was reversed.
the evidenceq1'ought forward by the complainants not being consid
ered sufficient f6r that purp()se-:(c. C. A.) 121 Fed. 831-a conclusion
which was followed by Judge Colt in a case by the same plaintiff$
against the Stanley Instrument Co. in the First Circuit, 129 Fed. 140.
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This, and the matter of infringement, are the overshadowing ques
tions in the present case.

Before proceeding to a discussion of the proofs, it is necessary to
determine what portions, if any, to which objections have been made,
are to be excluded. The complainants have brought in from the pat
ent office the record of interference proceedings between Tesla and
Ferraris with regard to the first of the two patents in suit, in ~hich
the right of the former to priority was sustained. The good faith of
this contest is questioned, but, whether adversely conducted or not,
it is evident, upon the most cursory consideration, that, as against the
defendants, the complainants are entitled neither to the result nor the
evidence by which it was obtained. The controversy was between
parties with whom the defendants are in no privity, and they cannot,
therefore, be affected thereby. Edward Barr Co. v. Sprinkler Co.
(C. C.) 32 Fed. 79; Western Electric Co. v. Williams-Abbott Electric
Co. (C. C.) 83 Fed. 842.

The defendants have also moved to strike out-or, as we should say,
suppress-certain depositions taken by the complainants subsequent
to the argument on final hearing. The defendants at that argument
asked to have the case reopened for the purpose of taking the deposi
tion of Frederick Darlington, which was granted, leave being given to
the complainants at the same time to take evidence in reply. The
testimony of Darlington was directed to his relations with Tesla in
the summer and fall of 1888, when the latter was experimenting in the
Westinghouse laboratory at Pittsburgh, with regard to polyphase
motors, the purpose being to show that up to that time Tesla had not
evolved his split phase method. In answer to this the complainants
introduced the testimony of several witnesses, including Tesla himself,
a considerable portion of which, it is claimed, was not confined to a
strict reply. So far as a reply to Darlington is concerned this may be
true, but it is not of a reply generally. It all, directly or indirectly,
bears on the issue raised by the introduction of the Ferraris publica
tion, on which the life of the patent depends, and is too important to
be lightly set aside. So far as Tesla was called to contradict Darling
ton, no exception can be taken. But in going further, and examining
him with regard to the date of his invention, the complainants have
appropriately supplied a gap in the proofs, which was the subject of
serious criticism by the opposing counsel at the argument, and the
lack of which in the Catskill Case, according to the opinion of the
court, contributed not a little to the adverse result there reached. It
is to be regretted that Tesla was not cross-examined, but after con
sulting the record made by the examiner, and hearing what counsel
have to say upon the subject, I am not persuaded that a fair oppor
tunity for it was not given. The motion to strike out, the disposition
of which was reserved until this time, must therefore be refused.

The Ferraris publication, as we have seen, was April 22, 1888, and
the patents in suit were not applied for until December 8th following.
To relieve from this apparent priority, the invention has therefore
to be carried back of the earlier date by competent and convincing
evidence. Of necessity a high character of proof is required in such
cases, and that which was before the court in the Catskill Case was not
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upon appeal considered up to the standard. It is mate ample here,
however, warranting a re-examination of the question. 'fhat 'fesla,
early inMay~ 1888, had a complete grasp of the split phase idea is

, establishedby,:his application of,May 15th for patents, numbers 511,
915 and 555,190, which embody it, the same that were before Judge
McPherson >in the Scott & Janney Case (C. C.) 97 Fed. 588, already
alluded' to. 'fhis is important evidence, which cannot be contra
dicted, and I therefore start with it. Not only is the invention beyond
question carried back by it to the date named, which is within 23 days
of the Ferraris publication, but from the known order of events-a
patent not being able to be worked out in a day-ground is thus
persuasively laid for an 'earlier date, if'there is any fair evidence to
warrant it. In the face of it, I hardly see how we call doubt the ac
curacy of Mr. Page's statement that Tesla disclosed to him the princi
ples of the invention somewhere in the 1st part of Aprilofthat year.
His testimony on this point is specific and convincing. In the fall
of 1887 a.nd spring of 1888, ashe says,he was engaged in developing
in the patent office a number of Tesla's inventions, and among them
the ,polyphase motors andtransfornlers, which were patented May I,
1888. These were prosecuted to an allowance in the early part of
April, the final fees, as shown by the books of the firm of which he
was a member, having been forwarded to \Vashington on April 6th.
After having secured the allowance of this group'; and made arrange
ments for similar applications in a number of foreign countries for
patents to issue simultaneously therewith,Tesla gave him the material
for an application, one feature of which was the inducing of one cur
rent from another in the operation or :constructionof' a motor, and in
this connection disclosed to him his plan for operating his polyphase
motors by means ,of a single split, phase circuit. Startled by this
revelation, and questioning whether the claims which he had drawn in
the pending cases wou!!d protect this new improvement, he had a long
conference with Tesla, getting from him all that he could as to the
different ways he proposed to, operate this two-wire system. He also
discussed with his pattners, Gen. Duncan, now dead, and Mr. L. E.
Curtis, of Denver, whether the applications on which patents were
~about to issue had not better be stopped and amended, and soon after
wards went to Washington to c6'nsult with Major Bailey, who had
charge of them there. The disclosure of Tesla, which brought about
this action, is fixed ,by Mr~Pa:ge ,as very shortly after the fees in the
:polyphase motor patents were paid; which, as we have seen, was April
6th. The visit to Washington, according to charges made for it
.in the books of the firm, was April 27th. Between these dates, on
April 18th, is a charge for the application for the invention, in con
nection with which, as he testifies, Tesla told him onhe improvement;
and following this, on May 7th, isa eharge for the drawings to be used
[in connection with the application for the first of the split phase pat
e;rrts,filed May 15th, the a.pplication itself being charged for May 10th.
'Mr. Page says that the work on the application was complete when
,this latter' chatgeWasmade, and that he must have been engaged on
it at leastthree'veeks,' which carries it back of the Ferraris date. On
;what basis this tes'timony can be passed over or explained away I
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do not see. While the interval which has elapsed is considerable, the
transactions in their nature were such as were likely to impress them
selves on his trained professional mind, and his memory has been kept
fresh by being called upon to testify on several occasions, beginning
with the interference proceedings, which were soon afterwards. The
dates are also substantiated by reference to the billbook of the firm,
to which no objection was made. It seems to me, therefore, con
vincingly established that prior to April 22d, the date of the Ferraris
publication, Tesla had disclosed to Mr. Page, his solicitor, the principle
of his split phase adaptation. We may not be able to assign the ex
act date, but it must evidently have been somewhere, as Mr. Pa.ge says,
between the 8th and the 18th of April, the reason why these dates are
selected appearing in what has already been said. The only question,
then, is as to the extent of the disclosure, and whether it embraced
the patents in suit. Mr. Page is sufficiently cautious upon this, not
to the point of doubt, but of conviction. "I cannot state now from
my recollection," he says, "how many of the specific ways of operating
these motors Tesla told me of at that time, but my recollection is
entirely clear as to the point that at the conference which I had with
him in the early part of April, 1888, and as the result of my closely
questioning him, he described to me so that I fully understood the
general plan of construction and mode of operation of the three forms
of motor to which I have referred. That is to say, the two-wire in
duction motor, as we then called it, in which the currents in one
energizing circuit are induced by the currents which pass through the
other energizing circuit; secondly, the derivation motor, in which the
two circuits have different electrical character-that is to say, one
circuit has a higher self-induction than the other circuit; and, thirdly,
the long and short core motor, in which the difference of phase in the
magnetic effect of the energizing current is obtained by making one
set of cores longer or of greater mass than the other set of cores."
The two-wire induction motor-that is, the one covered by the ap
plication of May 15th-was considered at the time, as he says, of more
importance than the other-a circumstance which explains why it was
first put into shape; and the other two forms, which he describes. are
those of the patent in suit. Communicating his ideas in this way, as
he did, to one who was thoroughly competent to understand and per
petuate them in case of his death, the inventor effectively gave his
invention to the world, and by all the authorities he is entitled to bring
forward this disclosure now to maintain the priority which he asserts.
Walker on Patents, § 70. The burden is, no doubt, upon him, and
the courts are called upon to scrutinize the evidence closely, but they
are not required to go out of their way to discredit it coming from
a reliable source. Where an inventor has gone on and developed his
ir.vention and secured a patent, there is in fact a certain equity which
ought to operate in his favor. It seems to me that the testimony of
Mr. Page, uncontradicted and unshaken as it is, and materially cor
roborated at points, is sufficient in itself to sustain the priority
claimed. It is said, however, that if Tesla had perfected this invention
in the fall of 1887, as he testifies, it is impossible to believe that he
would have kept it back from Page until the next April, as he con-
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f.essedlydid, having alrea~y rev~aled it in the meantime, as it is
claimed. to Mr. Brown. ' But the idiosyncrasies of inventors, which do
not:sc.::J;J,l' to lessen with their genius, are not to be so reckoned with.
Mr. Page says the only explanation he could ever get from Tesla why
he did .so was that he w~s afraid if he (Page) knew that the polyphase
motors could be run on a single circuit he would not believe the in
vention amounted to anything, and might not in consequence draw as
good claims. This may seem a peculiar, if not an unsatisfactory, rea
son,but what we are concerned with is that an explanation was de
manded and given, and it hardly discredits Mr. Page because it may
not be altogether up to the mark.

But the testimony oLMr. Page is by no means all there is upon this
subject. Mr. A. S. Brown, who has already been alluded to, an
electrical engineer of experience, formerly connected with the vVestern
Union Telegraph Company, became interested in the summer or fall of
1887 in bringing out the original Teslamotor; and he testifies that
at once, when it was first brought to his notice, it occurred to him
as a great objection thaUt required two separate currents, not long
after which Tesla showed him how it could be operated on a single
main line from the generator. The means proposed, as he says, was
to put an injunction resistance it} one of the circuits derived from the
main line, thereby causing;a l;etardation, and producing a difference of
phase; another way being to have alternate pole pieces differently
wound, oqe with a finerwi1,"e than the other. He further identifies an
old exper~mental motor:whioh he ,saw operated by Tesla, with derived
circuits, onc4j)f whichW1:l-s: retarded in the way suggested; and he
recognizes a photograph 4j)fc:ll10ther similarly rUn, the original of
which,itissaid, wasd,cl!troyed i,n 1895, when the Tesla laboratory was
burned", I~ watters not whether these motors, in and of themselves,
have a split phase construction, although I am convinced that one at
least has; it was a sufficient disclosure of the system .if they were run
by that Itlethod, as heaffllTms. The only, .question as to this witness
is one of time. He fixes"the occurrence at one place ,ib the summer
of 1887, and, at -another in;tbe S\J,n1mer or fall, and as Tesla, as it is
claimed, did-not make thediscoyery until September, doubt is sup
posed to be thrpwn on hi&,te.stlmonYI and the idea advanced that the
information could nothaV'ebeengivenhim until the nextye.ar. But
that is not what he says, an~ whC\tev..er, be the uncertainty as to the
season pf theqisclosur~ it!:::j.nnotccmsistently be put over a whole
year. He, tlnq\ll';stionablybe~a.me.-interested in the summer ot fall of
1887, anddQr reaSOn!> whic;h !}.e .gives, SQonafter this, iniOrder to re
move an iRlpOr:tant.o~jecti~m~,'resla,disclosed to him how it.could be
overcome.;,)rh~sist;he sigllificant ~iJ1t inhistestimbny, rather than
whether itw~s:I~mnmer,pr ,fall. /tbe. probability is that it was the" lat
ter, as he s,,\ys;it,may ha-Ye,b~¢Ihand,:if.so, it was still earlier than
the disc!osul1eJo Page,and ;anticipa~s'by months ;the Ferraris publi-
cation of~h~nextspring" 'r !

It .is urged,however, that the testimony of these'witnesses cannot
be reconciled with that of Prof. Anthony and Mr. Darlington without
assigning.tp tl),e .invention a later date than they give. It seems that
early ~n I~~:theTepla motor inventicmswere submitted to Prof. An...
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thony as expert adviser of the Mather Electric Company, to whom they
had been offered, and as nothing, as it is said, was disclosed by Tesla
in that connection about a split phase method of operating his motors,
the conclusion is that it had not then been devised. This might be
true if the two were brought together under such circumstances that
Tesla would be expected to communicate all his ideas on the subject,
and did not do so, but neither assertion is sustained by the proofs~

The only patents pending at that time were those of May I, 1888,
covering the original polyphase invention, and there is nothing to
show-to say nothing of the probabilities-that the negotiations with
the Mather Electric Company, which soon fell off, extended to any
thing else. It is true that Mr. Brown says he presumes it was intended
to have that company fUlly informed with regard to all the Tesla pat
ents and inventions, but this, without more, can hardly be accepted as
a fact. Even more conclusive of the matter, however, is it that there
is nothing in the record to show that Tesla did not disclose to Prof.
Anthony all that could be expected or asked. What Prof. Anthony
says is that he never suggested any other mode of operation than such
as involved a magnetic resultant, shifting in position as the phases of
the alternating currents changed. This is an entirely different matter,
hearing on another branch of the case, and is of no significance here.
I am aware that he testified otherwise in the Catskill Case, but
whether he has had occasion to reconsider and recast his statements,
we must take them as they now appear, and they leave the defendants
nothing on which to build.

Neither do I see that the testimony of Mr. Darlington is of any ma
terial aid. He states that from some time in May to the last of Octo
ber, 1888, he was intimately associated with Mr. Tesla in the Westing
house laboratory at Pittsburgh, where the latter was conducting ex
periments for the purpose of perfecting his alternating current motors
and adapting them to commercial use, and that during this period
several split phase devices were tried and failed, the argument sought
to be draw'n being that up to this time Tesla had not advanced with
them beyond the experimental stage. This is absolutely refuted by
the uncontrovertible fact that as early as May 15th Tesla applied for
the first of his split phase patents; but, passing this by, there is noth
ing of serious consequence in what he has to say. Only twoexperi
ments are mentioned, one of which was successful, and developed into
patent No. 390,820. The other, as he says, was an attempt to use a
single phase current dephased by means of a greatly elongated pair of
coils and extra amouht of iron in the transformer core, and did not
succeed. Tesla denies the close intimacy asserted, and states that
Darlington did not understand the nature of the experiment, and that
from the size and character of the test device it was impossible for it
to have been used for the purpose which he supposed. Be that, how
ever, as it may, it merely proves, if true, that the one experiment
failed; but it at the same time substantiates that Tesla was fully alive
at the time, whenever it was, to the possible adaptation of the split
phase system to the operationof his motor, and for all that Darlington
knew he might have already worked out all the ,devices that are now
claimed. That he said nothing about them is entirely without conse-
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quence. ;iHe was not called upon to, do so, and that is all that needs
tabe said., Inventorsare.notoriously reticent about their inventions,
as they have to be to protect them, and it affords. nQ occas.ion for
comment that Tesla was not mpre cqmmunicative thl1n he seems to
have been. .

So far. I have considered only theprQofs, about which no question
canberaised, and, basing n:ty decision solely upon, them, I am satisfied
that the patents should be sustained. .The testimony of. Tesla outside
of this, to which objec;Hon is made, goes mainly tol.the date of his
invention, .:which he fixes as some time in the summer or early fall
of I8S7, and his disclosures to Mr. Brown soon.afte:rthat, whose
statements he entirely confirms.;By calling him, the eomplainants
have no doubt strengthened their calle as already pointed out, although
they do not have to depend on it; butin the combined evidence thus
secured there can be .no reasonable doubt as to the clear priority over
the Ferraris. publication for which they contend. There is other testi
mony which might profitably be alluded to in this cor.mection, such
as that of V. S. Beam,with regard to the inherent split phase char
acter of the old experimental motor (pictured (:\.tpage ;::!73 of com
plainants' record), of which lam convinced. .But the length to which
this opinion has already extended ,precludes it, and that to which I
have referred must suffice..

The question of. infringement still. remains. At the, time suit was
brought the, defendant Roberts was engaged at Philadelphia in the sale
of Gutmann recording watt meters, as agent for the Sangamo Electric
Company, of Springfield. 111., by whom they were made. There was
some controversy at the ot1tstart as to whether sufficient evidence of
an infringing sale by him had been produced; but the complainants, by
permission, having taken supplementary proofs upon this point, it
was abandoned, and. the Sangamo Electric Company, at their own
request, have now been made parties defendant, with all the responsi
bility which that entails.

It is contended tha.t a meter is not a motor, and that on this ground,
of itself, no infringement can be charged. But, as pointed out by
Judge Lacombe in the Catskill Case (c. C.) 110 Fed. 377, while the
Tesla patents contemplate the productiotl of power, they are silent as
to the amount of it; and as a meter armature rotates against the
actionofapermanent magnet, and turns a spindle which operates the
registering devices, the production of some power is necessarily in
volved. It is somewhat aside from the question, but still it is a circum
stance that Gutmann himself, in accordance with whose patents the
meters in question are constructed,recognizes and claims therein that
his device maybe used fot power purposes also. No doubt the strict
object ola meter of this.class is to measure and record the element
which passes through or actuates it, gas, water, .the electric current,
or whatever it may be; but where, as here, it is, in mechanical con
struction, nothing more than an adapted motor. with meter attach
ments, it cannot escape infringement ,on that plea. There is nothing
in conflict with this, when rightly considered, hI what is said in the
National Meter Co. v; The Neptune Meter Co.. (c. C.) ,122 Fed. 75.
The attempt there made was to defeat ,a special safety appliance of a
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water meter by references drawn from the general motor art, and it
was in that connection that it was held that the two were not the same.

The meter manufactured by the defendant company is portrayed
in die accompanying figure, and is described as follows: AA are two
coils of fine wire, wound upon laminated iron cores, whose poles are
presented to the lower part of an aluminum armature, D, and embrace
the rear half of it, the magnetic circuit between the poles being con
tinued by a crescent shaped laminated core within the cylinder. BB
are coils of coarse wire on opposite sides of the upper part of the arma
ture, above and in a plane parallel with the poles of the cores,CC.
The armature, D, is cylindrical, and is mounted on a vertical shaft,
capable of rotation, to which a registering device, R, is attached. By
diagonal slots sawed in its surface and slanting upwards to the left at
considerable of an angle, the exterior of the cylinder is divided up into
predetermined circuits. To the bottom of the cylinder is attached a
disk or ring, E, which rotates with the armature, and is located be-
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tween .the poles of a permanent magnet;M, thereby furnishing a load
for the meter which varies with the speedofthe rotations of the .arma
ture, causing such rotations to be proportionate to the energy passed
through it, and furnishing a basis for measuring the same thereby.
The two sets of coils, it· will be noted, are differently constructed, BB
being composed of a: relatively small number of turns of coarse wire
without a core, the recognized construction where a relatively low
self-inductiQ11, which willnot dephase the alternating current, is de
sired; while the coils, A~,:on the other hand, are made up fof a large
number of turns of fine wire wound about an iron core, a well-known
way for'bringing about a large self-inductibn, with the effect of greatly
delayingordephasing the current. The current which severally ener
gizes the two circuits proceeds from a single source, but is divided be
fore it reaches them, one part passing. through the coarse coils, BB,
and thenc:e through the lamps to be measured, and so back into circuit,
while the other flows through the coils;AA, to the same point. The
former is spoken of as being in series, and the latter as in shunt,
the connection with the shunt windings being preferably taken off
from the' circuit first, and~ha.t of the s~ries coils afterwards, or on the
load side,pywhich arr~!1gement everjthing is..measured except the
inconsiderablecurrentpassj through tbeshunt coils. The construc
tion so descr~bedis, i,ne. . Illotor in which the armatqre is operat
ed upon by two indepe '.., ..... energizingcirciJits, produced by passing
through them a divided an,~dephased a~tetrating current derived from
a single source, thus appa~~n~ly realizing~».epatents in suit.

Before definitely reach~g.this conclusion, however, some further
observation of,tbem isr~9:'l!Iir~d. The two.claims of No. 511,559 are
as follows: '0 . ,

"(i) The lIl6lhod of opel"/lting:'motors.havlpg lndependent energizing cir
cuits, as herein set forth,'\V~leh consiS'tE!1npassing alternating currents
through botb of,· the l1Iaidcl4'¢.~~ts, andret~rd1n~ the phases of the current In
one circuit toa greater or Jell~extent tliftn.1n the other. (2) Th~method of
operatlng mot()l'S having In4,~eMent energl~ing circuits, as 4~~ln set forth,
which consistS pt. directing-an alternating current from a single .source
through both,.,~tr<:u!tsof thl:lmotor, and ~arying or modifying the relative
resjstance or 8~lt.lnductiono~,tll.emotor cirlluits, and thereby producing in
the currents c11fferences of pha$e,as set forth."

The following are the fil'$t two claims of No. 5II,560, which also
are relied ott: .

"(I) Thecombina'ijp;n wlth.,'<>llrce otalternating curren~s,and a circuit
trom the same, o(a motor ha"#iit IndependeIl-t energizing cu;cuits connected
with the sa!d"eircuit, and ml!ll!r~!l tor rendel"ibg the magnetic effects due to
said energizlng circuits of lli«$J~nt phase, .an.d an armature within the in
fluence of said. energizIng ·c1rcu~ts.. (2) The. combination with a source ot
alternatlng currents and aCl~~~t fromth~ same of a motor having inde
pendent enel,"giZlng cIrcultll ~ed In.!lel.'1vation or multiple .arc with the
said circuit, th~ lUotorore:a!:lrg:t~iJlg ,c4'll1l1ts ..being .of different electrical
character, whereby the alt~tlngcurren9Jth~ein will hav~ a difference
of phase, as ~t forth." .'" ..... ..ii: . . .

By the fit&tphhese t11 or system was patented, and by the
last 'certaiIlspecial for for carrying it out. Both adopt as
a necessary foundation? Tesla effect," exemplified in his original
invention, to which they are merely an adaptation of the split phase
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idea. To realize either there must, therefore, exist, in any infringing
device, a resultant action of the two energizing circuits. This, as held
by Judge Brown in the Royal Weaving Case (c. C.) IIS Fed. 733, be
fore referred to, is the limitation imposed by the Dumesnil and Cab
anellas patents, and is in fact all that is claimed by Tesla in describing
his invention in this and other patents. But it is conceded, or, if not
conceded, satisfactorily proved, that the eddy currents formed in the
armature under the field poles, AA, at one end, are deflected by the
slots in the cylinder so as to come under the influence of the field
poles, BB, of differing phase at the other, and that it is the resultant
magnetic effect of the two that causes the rotation of the armature.
That it is this resultant effect that is sought and obtained is manifest,
else why the deflecting slots, the only function of which is to extend
the eddy currents from one to the other? Cut this off, or dispense
with one set of poles, and you have no rotation, or only a most feeble
one, explainable on other principles. Or if the slots are made parallel
to the axis of rotation, 01', if with their angularity retained, the two
sets of poles are set at an angle exactly opposite thereto, there is the
same lack of result. The angularity of the poles when in the same
horizontal plane must be retained when they are in independent planes,
or it must be made up by an equivalent angularity of the slots, so that
each set of poles shall always operate on the same armature bars.
Reversing the angle of the slots reverses the relative position and
action of the poles, causing the armature to turn in the opposite direc
tion. The action which is thus secured is theoretically produced in
each instance by the rotary progression of an ideal pole, the resultant
of the two sets of poles acting independently. That this is dependent
on the intermediate eddy currents being deflected along the armature,
from one set of poles to the other, does not affect the character of the
action or the result; or, in other words, it is no less a resultant because
one set of poles acts in one plane and the other in another. The sup
posed mechanical resultant of a parallelogram of forces is a convenient
diagrammatic fiction to illustrate a physical effect, and may exist
whether the co-operating forces act in the same plane or in planes that
are parallel, and there is nothing to impose any stricter limit on that
which is relied upon here. The action of the two energizing circuits
has been spoken of graphically as a whirling field of force, and com
pared to that of a magnet rotated about the armature, which no doubt
conceives of the resultant as moving in a single plane at right angles
to the axis. But the inventor himself simply speaks of it as a rotary
progression of the poles or points of magnetic effect, and this, as
already stated, is satisfied, although the energizing poles act in inde
pendent planes, provided only there is a conjoint magnetic influence to
produce a rotary effect. The Tesla motor as an invention was first
in its own peculiar field, and is entitled in consequence to a liberal
application of the doctrine of equivalents, and of the substantial
equivalency of the defendants' device I am fully convinced. The funda
mental idea is appropriated, whatever imp-rovement or adaptation
there may be besides. Nor can I see that there is any difference
whether we consider the eddy currents, which are carried by means of
the slots from the lower to the upper part oi the armature, as there

125F.-2
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~ttracted Qrtepelled; that is 10 say, as dtawn tangentially or pushed
ta.ngentially by t~e field poles under, whose influence they are so
brqught.;',The' significant thing in each is the conjoint or resultant
action of the two opposite sets of poles, the magnetic influence, wheth
er of attraction or repUlsion, waxing and waning-,and shifting pro
gressively about the armature, oft4e existence of which there can be
little doubt.

It is persuasive of the equivalency of operation which is so con
tended for, although by rio means conclusive of it, that Tesla, in a pat~

ent applied for May 20,atid granted December 3, 1889, suggests that
where the two main or primary sets of energizing poles there em
ployed are at right angles, and a single armature core is used, it is to
be wound in closed circuit from end to end, but that if the poles are
in line-'-that is, in vertical plane with each other, as in the present
meter---there should be an angular displacement of the armature coils.
This equivalency is assumed without explanation, as being within the
terms of the invention. So, in another patent applied for March 26,
1890, and granted August: 5th following, the two sets of field poles
there found are located at either end of the armature, out of line with
each other,forming practically two fields of force, as it is said, al
ternate1ydisposed, with the poles of one set or field opposite the
spaces of the other. Much in the same way Gut)llann, in the patent
under which the meters in controversy are co'nstruded, shows an
armature witl1 straight 'slots and poles out of line,interchangeably
with slantipg slots and' poles in line. Other confirmations of the
equivalency of the two arrangemerits with that of a Tesla motor, as
well as with each other, could be drawn from this record, but these
must suffice. They establish to my slltisfaction the general infringing
character'of' the defendants' meter as is' charged.

A special defense of n6ninfringement is made, however; as to the sec
ond claim of patent No. 5II,56q, on the ground that the energizing
circuits in these meters are not in derivation or multiple arc with the
cirCUIt from the source ofsupply; and the decision of Judge Lacombe
in the Catskill Case is relied Upon, where it was held that the Scheefer
meter did not infringe, b,othenergizing circuits not being connected
in multiple arc withtbe'm~in,circuit. This decision is said to be the
result of a mistake as to' tfJ.e exact character of the circuit connection,
but of that I shall not undertake to speak. In the case before me,
which is illustrated by the laccompanying diagram, the circuit from

, I
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the generator is divided, one branch being taken off to go to one set of
poles and the other to the other, both uniting again after the latter has
passed through the lamps to be measured. This would seem to make
each of the branches which constitute the energizing circuits to be in
derivation or multiple arc with that from the source of supply, realizing
the terms of the patent. While the so-called series coils, DD, may be
in series with the lamps, LL, the lamps are certainly in multiple with
the circuit from the generator, and so of necessity also are the coils.
The distinction attempted by Prof. Jackson, and particularly the sug
gestion that the insertion in one of the branch circuits of a set of
incandescent lamps destroys the derivative relation, is too refined, as
it seems to me, to stand.

Finding, therefore, that the patents in suit are valid and have been
infringed, a decree is directed in favor of the complainants in the usual
form, with costs.

PARRAMORE et aI. v. STEIN et al.

(Circuit Court, N. D. Illinois, N. D. July 15, 1903.)

No. 25,373.

1. PATENTS-ANTICIPATION-STOCKI1\G SUPPORTERS.
The Parramore patent, No. 629,391, claims 1, 2, and 3, for a stocking

supporter, consisting of duplicate suspension tapes and a single hanger
adapted to be detachably fastened to the front of the corset, are voie.
for anticipation in the prior art, and especially by the Banfield patent,
No. 197,587, and the Andrews patent, No. 550,551.

In Equity. Suit for infringement of letters patent No. 629,391 for
a stocking supporter, granted to Reddin W. Parramore, July 25, 1899.
On final hearing.

Louis C. Raegener and Wm. O. Belt, for complainants.
Pierce & Fisher, for defendants.

KOHLSAAT, District Judge. The bill in this case was filed No
vember 17, 1899, to restrain infringement of claims I, 2, and 3 of pat
ent No. 629,391, issued July 25, 1899. Claim I is for a stocking sup
porter having a single hanger which is provided with an eye or loop,
adapted to be detachably engaged with the stud of a corset clasp,
together with duplicate suspension tapes which are connected at the
upper end with the hanger. Claim 2 is substantially the same as claim
I, except that it is not limited to an engagement with a corset clasp,
but does provide that such engagement shall be at the point where the
sections of the corset meet. Claim 3 provides that the means for con
necting the tapes to the corset shall consist of a fabric body and a
metallic hanger piece united to said body, and having a central loop
prolonged beyond the fabric body, which engages with the stud of the
corset. The patent was involved in Parramore v. Taylor (C. C. A.,
2d Circuit) 114 Fed. 97, 52 C. C. A. 45, and sustained. In a later suit
by Parramore v. Cohn (c. C.) II6 Fed. 1022, in the Southern Dis
trict of New York, an injunction was obtained, but the suit was
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settled before final heariilg. Or~iharily these deC-tees, would be
deemed very persuasive by this cOtitt in this case, since infringement
is not· seriously denied. Practically the orily feature of the patent in
suit not employed in defendants' device is the metallic hanger piece,
the latter having only an eye and a slot used in connecting the fabric
body therewith. :

Defendants insist, first, that the finding of the Secoml Circuit Court
was not fairly sustained' by the evidence; secondly, that the case
was not well presented to the court; thirdly" that new evidence found in
the prior art and elsewhere, now preserited, places the matter in a
different light. The patent is for a hose supporter, and nothing more.
The requirement that it shall be adapted to be detachably engaged with
the corset stud, or with the corset at the point where the corset sec
tions meet, is merel)" descriptive. Evidently, from the claims, a sup
porter, described as adapted to be detachably engaged with any part
of the corset, if a duplicate of complainant's device, would be just as
much of an infringement as is now claimed. Therefore we must, for
the purpose of this inquiry, entirely disassociate the question of the
place of use or application of the supporter of complainant from the
article iself. A change in location or use cannot be patented. Walker
on Patents, § 38.

The case of Parramore v. Cohn was decided upon the authority of
Parramore v.Taylor. Certain additional alleged anticipating patents
were cited, but were, it is claimed, not fully: considered;' Among thos('
then before the courtwastlie Andrews patent, No. 550,55r (r895),
for an underwaist. The specifications and drawings ~isclosed, a sup
porter detachably fitted upon a stud placed upon the side of a corset.
The eye at the place of contact with the stud is practically identical
with that of defendants' devite, and adapted to be attached toa corset
or any other stud. It has duplicate "stocking engag¢d members,"
and means fo! uniting the~~ at their upper ends, and a:fabric body,
which is not like complainimt's' fabric, bOdy in shap.e.;As)in defend
ants' device, there is nothing, except perhaps the eye, corresponding
to complainant's metallic ~1anger. In,,the Cohn Case ,tpere wa,SHO
proof of actual use of supportetsof the An4rews type at tOe front of
the 'corset, whereas in this' case sev~ral witnesses,haye "testified that
they. have womsupporters)ik,~ ~h6se~h9;wn in. Aiidr~ws'. p~tent, ~t
tached to the fran,t 'studs" ofthelr' corsets; and have found them sat,ls,:-

. ." . "I'; ,,"" '.,.•.. " ,', .,' \', ',',:1 .. • .

factory., ," "d ,,, ,,' , " " '. ',' .

There was also bdore~he ~o~rt inthe Cohn"' Case! theB,anfieJd pat
ent:~o..r?7,587{~~77),fora~foc~ing)uPP9tterc?f1$ist~n~.6!duplicate
suspenSIOn tapesandahanger pIece l~the shape of a loop tor perina
nenfly uniting 'the two. tapesil; their upper ehd, and having an ,cyt; or
ring adapted to, engage if! hook. or b1!ttqn,..on any part. p(, the wajst.
Comp'l~inants' e~pert (X-9..215), saysth~t. IH lp.e fap-ric bo:dy, ~were9mit
te~ from complainants I s~pporter; "and :tft}:le tapes were m a .smgle
pi~ce,at;td me~e~;v .ru~ 't~ro.~g~ t~e ,sl~t ,af the: bottom ,of the metal eye,
there stIl~rernammg"dupltcate stockmg:supporters, he shou~d.. t:.egard
such consthittionasfallingwithin claims I and 2 of thep,:;tU:nt. It is
difficult-to S.ee :inwhat'mahner the supporter <iescri]:>ed in·X-Q.25,

. above. differs from that of the Andrews & Banfield patents. If it
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does not differ, of course claims I and 2 have been anticipated in the
prior art. To divide the supporters from their upper to their lower
ends is not new, but is shown in Harvey patent No. 463,°50 (1891)
and Sythes patent No. 512,670 (1894). These were not before the
court in the Taylor suit.

The George patent, No. 208,387, for a stocking supporter, wa,; also
not cited to the Second Circuit Courts. This device shows triangular
fabric pieces, from which the tape or strap supporters hang. It is
not, however, adapted to be detachably fixed to a corset stud. The
Gray patent, No. 224,899 (1880), for a shoulder and back brace, dis
closes a supporter which evidently is adapted to be detachably con
nected with a corset stud. The tapes are not, however, divided so
near the upper end as to make them available for a single hanger front
device for use on both stockings. The metal eye and its connection
with the hanger are similar to defendants'. The Arthur & Gray patent,
No. 369,678 (1887), includes a similar device for an eye and hanger and
their means of attachment to each other. The Harvey patent, No.
463,050 (1892), covers a supporter the tapes of which are divided at
a point near their upper end. This would permit of free leg action,
but does not appear to be detachable from the waist piece. The
Lennon patent, No. 606,064 (1898), for a combined retainer and stock
ing supporter, was considered by the Second Circuit Court in the cases
above cited. It discloses a pair of supporters, depending from stud
and loop clasps upon the front of the corset, thereby, as the inventor
says, holding in the abdomen while supporting the hose. There is no-·
single hanger, nor are the straps, though jointed by a crosspiece at the
top, equivalent to a single hanger, as the bearing is from two points on
the corset. The E. F. Young patent, No. 638,540 (1899), was before
the Court of Appeals in the Taylor Case. It discloses an abdominal
pad for suppressing the stomach from which the supporters depend.

From the foregoing citations, and other patents in evidence in the
prior art, I find several material facts to be established: (1) That a
stocking supporter adapted to be detachably connected with a stud
on the corset is not new; (2) that such a supporter, with a single
hanger, and adapted to such detachable use upon a fastened stud upon
the corset, is not new; (3) that a supporter adapted to be detachably
connected with the stud on any part of a corset is also adapted to be
detachably connected with the fastener or stud of a corset at the place
where the two sections of a corset meet; (4) that any hanger attached
to the front of a corset will serve the purpose of depressing the ab
domen; (5) that the hangers of the Gray, Andrews, Banfield, Shelby,
No. 267,943 (1882), Arthur & Gray, Washburn, No. 561,460 (1896), are
adapted to be so detachably connected with the corset; (6) that stock
ing engaged members of supporters with a hanger uniting same at
their upper ends are not new; (7) that defendants' eye and slot con
nection with the hanger is old in the art; (8) that duplicate suspension
tapes are also old in the art; (9) that, if complainants' device has
patentable novelty, it must be found in their fabric body and metallic
hanger piece and eye.

Complainants' design, as shown by the drawings, calls for a fabric
body and hanger in which the upper ends of the tapes are separated



21 ~5 i'JllDlpJU.L REPO~'1;'JllR.

from each other, while having a common bearing. _ patentee, now
ever, reserves the right tophange the proportion, size, etc., leaving
him at liberty to duplicate the fabric hanger of the Andrews & BanQeld
patents. The metallic hanger .piece or yoke of complainants' patent
serves to hold the tapes apart. No advantage is claimed in the
specifications for this feature. If,as claimed by complainants' expert
in answer to X-Q. 25, the fabric body of complainants' patent is not
essential to, their claim,and if the duplicate supporting tapes might be
found in a single piece and brought close together at the slot below the
eye and still- be within tpe patent, then, in my judgment, the Banfield
& Andrews patents are" clear anticipations. And such I am con
strait:led, to hold they are.

In the case of Parramore v. Taylor (C. C.) 105 Fed. 965, Judge
Townsend found that the <;lefendant's device did no.t infringe. On
appeal to the Court of Appeals this finding was reyersed. 114 Fed
97, 52 C. C. A. 45. Thecourt,having before it a record far less com-
plete than that now pr,esented,says: '

"The patented device was 'the first to desig~ a complete detachable device.
which I$ustained both stockings froIll a single existing point of, s\lpport on the
corset,' an,d, notwithstanding the apparent simplicity of the improvement, the
record discloses the labor and experiIllents required to produce a patentable
supporter fastened to the front of the corset by a single point of support on
the corset, and the inventive character of the device is mRde apparent despite
first impressions as to triviality. Its novelty and utility 'in its limited fields'
are manifest,"

As the record now stands, I cannot agree with this statement of the
case. The court seems to deddethe case upon the use to which the
supporter was put rather than upon the device itself. That a sup
porter was never before used to support both stockings from the front
of the corset does not, in my judgment, enter into this case. As
shown above, there were prior patents which were and are capable of
being detachably connected with a stud upon the front of the corset,
and which complainants by their expert insist come within the terms
of their patent in suit.

The bill must be dismissed for want of equity, and it is so ordered.

NATIONAL TuBE CO. v. SPANG et aL

(Oircuit Court, W. D., Pennsylvania. September 21, 1903.)

No. 25.

I. PAT:ltNTS-!NV";NTION-MANUPACT'ORB OJ!' TUBING.
The Patterson patent, No. 581,251, for the manufacture of tubing, cover

ing the methQd of making butt-weld pipe by charging the plates into' the
turnacetrom the rear, and withdraWing them from the front by means
ot tongs or other suitable device, whIch also draws them through the
welding bell,ls void for lack 'of patentable invention. The advantages
of back. 'charging in the' manufacture of ,such pipe, as WRS practiced in
making lap-weld pipe, were previously known, and It was practiced by
at lea,st one method. It wa,!imerely apart of the steady evolution and
development of the art in mecMnictllmeans, not involving invention.
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In Equity. Suit for infringement of letters patent No. 581,251 for
the manufacture of tubing, granted to Peter Patterson, April 20, 1897.
On final hearing.

Kay & Totten, for complainant.
Wm. L. Pierce and Bakewell & Byrnes, for defendants.

BUFFINGTON, District Judge. This is a bill filed against Spang,
Chalfant & Co. by the National Tube Company, assignee of patent
No. 581,251, granted April 20, 1897, to Peter Patterson, for manufac
turing tubing. Infringement of all claims is charged. The defenses
are invalidity of the patent and noninfringement. The patent con
cerns pipe-making. In that art long strips of wrought iron or steel
of suitable width are brought to a proper welding heat. In one meth
od the strips are drawn through a flared or bell-mouthed ring, which
gradually rounds the strip into diminishing circular form, as it passes
through its lessening diameter, and the bell at its outer and smallest
opening forces the edges to abut and weld. This method is called
butt-welding; its product, butt-weld pipe. In the other method the
sides of the strip are first skived or beveled, and then passed over a
mandrel, and through rolls, whereby the edges are made to overlap
and weld. This is called lap-welding, and the product lap-weld pipe.
Butt-weld pipes were successfully made prior to the patent in suit,
which was for an improvement in one step of the process, and did not,
it will be observed, create a new article of manufacture. The product
of the patented, as well as the former· process, continues to be styled
butt-weld pipe. In the art antedating the patent the high heat re
quired to bring the strips to a butt-welding point was secured by the
use of reversible rev~rberatory furnaces which ran to approximately
3,000°. Under such high heat the strips required rapid handling, since
if not withdrawn at the melting point the iron was burned. As these
strips were fed in at the front of the furnace, and the ends first sub
jected to heat were last withdrawn, it was manifest that when a weld
ing heat was reached at the end last introduced the other end might
by the time it was withdrawn be burned. This danger was lessened by
furnace construction, by which through graduated valves the heat was
in a measnre, if not indeed wholly, controlled; for, as Mr. Converse,
complainant's president, said: "My own impression is that the differ
ent exposures-that the difference of time of exposure of front char
ging-was compensated by heat distribution in the furnace." It was
also known that to, successfully weld a strip its center should not
reach as high heat as the edges, for a stiff· center maintained the form
or contour of the pipe under the strain of welding the abutting edges.
In securing this result it was recognized that it was preferable to allow
the strips to remain in the position in which they were originally
charged, and withdraw them from that point, rather than to shift them
to the common withdrawing one. The advantage of this stationary
or quiescent position of charging is due to the fact that when the cold
strip is introduced it speedily absorbs heat from beneath, and as thi!>
absorbed heat is added to by the heat from the furnace arch or body
above it the strip soon becomes, superheated, and returns. its heat
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to the stripof the furnace :fioQr beneath it: This absorption of heat
trom the .. $trip by the floor tends tql:<eep the central line "of the strip
relatively cooler, and give it that stiff body which aidsin welding the
abutting edges. If, however, the s~ri? were move,d from its original
position to one which was and had beb~ subjected to the peat radiating
from the furnace arch, the strip instead of losing heat to the floor at
this point of the process would absorb more from i.t. Th~ advantage
of quiescent heating was known andappretiated, ,'and its advantages
sought for through the agency of 'a shifting' or movable working
bench. An example of this is seen in the table of Patterson himself,
shown in patent No. 416,374, whereby he sought to "overcome the
necessity of handling the plates after they are placed in the furnace,
and so provide for the more regular and even heating of the plates,"
through the agency of a movable work bench. Another practice in
the prior art which deserves c~reftil·· consideration ill forming a just
estimate of the patent in suit wastl1e means used to draw the strips
from the furnace and through the welding bell. The prior practice,
until a short time before the patent 'in suit, was by means of a draw
bench and a "tang" or drawing rod, and is described by Patterson in
his patent No. 416,374, above referred to, as follows:

"The most approved method of mak1ng this butt-weld tllblng heretofore
practiced has been to weld a rod to the end of the plate tram which the tube
is to be formed, and bringing this plate to a welding heat In a suitable
furnace, and draw ilie plate by means o~ said rod through a bell-shaped die,
generally termed a 'bell,' the sides of the plate being turned over so as to
bring It to tubular form, and the edges of the plate being butted and com·
pressed together within the die and so welded. In welding tubing in this
manner, a long draw bench has heretofore been employed,the draw bench
being mounted stationary beto.re the mQuth of the welding furnace, and the
draw bench haVing at its forward end a holder to support the welding die or
bell, and a chain traveling in saId draw bench, and a buggy running on a
track on the draw bench; and acting to draw tne blank through the die by
first engaging with the 'tang' or drawing rod secured to the tube blank, and
then engaging with the travelIng chain, and so drawing the blank through
the welding die or bell." .

Moreover, prior to the patent in' suit the general principles and ad
vantages of charging metal at the rear of a furnace were known
and appreciated. It was seen that it prevented congestion at the fur
nace front, and that the general benefits naturally incident to a con
tinuous, straightaway process followed. Front charging of billets and
slabs was the common practice, but about 1870, when the use of
Siemens regenerative furnaces in pipe m'aking eliminated coal smoke
from such furnaces, rear-charging was and has since been followed in
heating skelp for lap~welding. With the exception, however, of the
crane practice referred to later,no step toward rear charging was
taken in butt-weld furnaces. The reason for this seems apparent in
the timitations imposed by the use of "tangs," since it was impracti
cable, if not, indeed, impossible, to charge a strip from the rear of a
furnace with a "tang" welded to its nose. In the first place, the
"tang" end could not be slid along the furnace floor, and, even if it
could have been, it would have been so hot it could not be handled
to shift the strip or to pass it through the welding bell and attach it
to the draw buggy. Not only was the "tang" an impediment to back-
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<:harging, hut it was an expensive factor, in that it required a pre
liminary heating and the labor of welding it on and shearing it off.
The desirability of using tongs instead of "tangs" was appreciated,
but the conditions under which tongs had to be used were such that it
was a difficult thing to devise them. In the first place, they had to
operate at long range; second, their size must be such that the grip
ping end could pass through the welding bell; and, third, their grip
must be such that they could stand the jerk or strain of instantaneous
engagement to a chain moving at the rate of several hundred feet a
minute, and at that rate grip and start a strip of iron 2S feet long, and
-draw it at a rapid rate through the welding bell. From these. condi
tions and difficulties it will be apparent that the use of "tangs" and the
lack of tongs would completely prevent any attempt at back-charging.
This is clearly and forcibly shown in the affidavit of Saunders, filed
in the Patent Office, in the application for the present patent, and the
testimopy of Simpson in the present case. Saunders' affidavit was:

"Up until within a short time of the invention made by Mr. Patterson, the
almost universal custom in making butt-weld tubing or drawn tubing was to
employ what were termed 'drawing tags,' which were secured to the front
'-nd of flat plates, the plates being pushed into the furnace from the same
{'!Hl as that from which they were withdrawn. * * * It would have been
i:nJlraeticable to introduce them from the other end for two or three good
l'l,n~ons, the principal one being that the tag would have become heated in
IJ<lssing through the furnace so that the welder could not grasp the tag end
and so manipulate the plate in the furnace, and, furthermore, that the tag
would be liable to catch on the bottom of the furnace and tear up the bottom.
or direct the plate out of its proper course. I have never known it to be at
tempted. * * * The use of tongs for drawing the plate from the furnace
was practically only experimental up until within a short time of :\1:1'. Patter
son's making the invention, as it was difficult to provide tongs which would
hold sufficiently well to the plate and yet pass through the welding belL"

I The testimony of Simpson was:
"Q.12. How long did ~·ou continue to use the bell and the tag-welded plate

118 a means of handling the plate and drawing it through the bell as the prin
cipal way of lllakiug your pipe? A. Up to about 1893; that is, up to the time
1 !"ft in 1893. Q. 13. Up to that time had you known of any better way in
practical use of making butt-weld pipe than by welding the tag 011 to It, as
you have described. A. No."

The difficulty in devising such tongs is stated by Doyle:
"The difficulty in devising such tongs lies in the fact that they must be

slender enough to allow their passage through the bell, and at the same time
have sufficient strength for the required drawing of the plate through the
bell."

A careful examination of the proofs in this case-.and in that aspect
we may say they are practically unquestioned-satisfies us that the
absence of such tongs was a prohibitive step to the use of back
charging methods, and, in our judgment, the conclusions drawn by
Dr. Sellers, an expert, and Henderson, a practical superintendent, are
justified by the proofs in this case. The former Says:

"A. The chief, and I might almost say the only, impediment in the way of
back-charging was the noninventlon of any means of drawing the plate out
of and through the bell, except by means of a tag welded to the bar ready for
the operation of passing this tag and the pipe through the bell, and is now
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pll,[<!et qt t'ti~'weI4~orotheiwiseattachlld tag,'the use of which necessitated
thefrdat;.(:tla1'gitlg niet'hod~".:u " : : ,

The latt~~ $ays : . ",.
j",",';"".: ..... . " .' . '

"A.. '1'he!.'e~son for not charging sk(llpinto the rear end or butt-welding
furnaces was tbe al:>sence of a strltab1e ~evice with which to withdraw the
fiat sheet trom thefrpnten(j.of the furnace; in other words; w~were unable
to secure Il pair of tongs ova' which we could sUp the welding bell,· and which
would beat the same time slenderenongh: and having sutficient tenacity when
gJ,ippingrthe$lleet of iron to,p\lll, the sa~e through the welding bell without
sUpping, oft and allowing. the sheet to remai,p in the furnace, thus. causing
what we .would'term a cobble. ThewhOlec1uesUon of back-cl1arg'ing hinged
on the qtieEitionof a suitable appliance fOri withdrawing the&heetfrom the
front end of .the furnace, and until this was ac~omplished we. used what is
c0Inm()nJy:ll:n9wn as the 'tang' method of, malting butt-weld pipe,"

Indeed; the fact that· no tong has yet been devised for handling
small-sized pipe~ sayan eighth to a quartet inch, and that they continue
to be 'made by the front-charge method, isillustrative·()£ what for a
time restrieted.the larger. sized pipes:,to front-charge .furnaces. And
that the tongs were the lacking factor is' shown by the practice in lap
weldfuwac;es. There t.on~s had b~en devised by whidl,the skelp
cou~d be~!ltisfactorily gnpped, aI:ld back-charging was therefore
practiced. But the tongs, that were suited to that practice and to the
relatively moderate cherry red heat there employed would not meet
the reqUit~Plelltof graspil1~ sttipsr~ised to the melting point required
in buttew;~ld~t'\~r. T:he diff~ence is ~¢t fp,rth py the witness Hender-
son, who says,:"1 .

"A. TheebJ;iditlon of theiflalt sl1eet or mlp';of metal when drawn through
the skelping ,liox"fr9m tl1eifrbn.tendOf'[tlie flkelping furnake was· wpat was
commonly known as cherrji rea:.lieat.Th~skell?il;l.g tongs which grnsped this
plate had an entirely different work to perform, as compared with a pair of
tongs suitable for grasping a fiat sheet OJ,' strip of metal heated to a high
welding heat, which were to be drawn through a smallweldlllgbell. In
the first inStance the tongs welle:quite short, and were mounted .on a buggy.
Sutficient pressure could be put 9n these tongs by the use of a pulley hook,
which ·wouldmake them gmSp the. plates tenaciously enough to allow them
to be .drawn. through the skelping die, while in the welding tongs, which of
necessity had to belong and, slender, great trouble was experienced in secur
ing tongs which would retain its hold on the plate when pulled through the
welding bell," ,

But, in spite of this drawba~k, the~irwas not without its develop
ment in bAck~charging of strips for b.~tt;'",:~lding. Wha,t is known as
the Crane method was in use previous.. tP the patent,. q,n'd' is still used
as a successful method of butt-welding by back-charging. In this
practice the f1,1rlUlce was open at the front" the welder and front slider
~orked. from that point, and togethe,r moved the plates from the sec
ond position forw;:trd. to tb,e final wor~ihg. point. At· one side it had
a stationary work bench provided :With bell, buggy, and movable
ch;:lin, and the strips ""ere charged by a stjltionary mechanical charger
placed at the diagollal. cottler from the work bench. Instead of. a
reversible furnace,orie' in which the heat was generated On one side
and the exidlue on the other was used. A picker man or rear slider
was stationed at the. re~ro~ening, who moved the plate from its first
to its second position, from wh~ch point they were moved to the third
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and fourth position by the front slider, and to the fifth or final position
by the welder. This device showed the application of the general
principle of back-charging to the butt-weld art. As an incident to
that method it ·showed the uniformity of heating obtained by opening
the rear end, and thus avoiding the heat nonuniformity, which neces
sarily came from a closed rear furnace section; it also incidentaIJy
showed equality of time of heat subjection. Not only was the end
of the strip first introduced first withdrawn, but the whole strip, as
it was shifting toward the hotter working side, was uniformly sub
jected to the higher heat zones horizontally.

In this state of the art the idea occurred to Patterson, the patentee,
to dispense with tangs, charge the strips at the back of a butt-weld
furnace, allow them to remain in such initial position, grip them with
tongs, and withdraw them therefrom at the front of the furnace
by means of his shifting draw bench. This constitutes his process.
It was embodied in a furnace built at McKeesport in October, 1894.
That furnace differs from the Crane method in this: that the plates
are initially charged in the position from which they are finally drawn.
In that respect Patterson himself says:

"My understanding of the Orane apparatus is that a fiat plate or strip of
metal is charged in between a plate and the bridge wall, and when so charged
into the furnace they are moved laterally to the place of withdrawal. With
this exception, the Crane apparatus is practically the same as the apparatus
at McKeesport."

Subsequently, to wit, on March 18, 1896, the National Tube Works
Company, as assignee of Patterson, made application for the patent in
suit, which was granted April 20, 1897. Did this device involve pat
entable novelty? In considering that question we naturally inquire
of the steps or means through which an invention is reached. A long
series of futile experimental efforts, resulting in a solution in some
unthought of way, sometimes serves to aid in showing inventive char
acter. The present case is singularly free from any effort of that
kind. The plan of rear-charging simply occurred to Patterson several
years before he reduced it to practice. It seems to have come to him
and been suggested by the use of his movable draw bench as a means
of increasing production. He says:

"A. On December 3, 1889, I was granted a patent No. 416,374, for an ap
paratus for w,elding. This invention covers the movable draw bench, and it
was when we put this draw bench In operation, and were experimenting
with it to increase our production in butt-weld tUbing, that the thought
of charging the plates into the rear of the furnace occurred to me. It was
not more than a thought at the time, and as time went on it would return to
my mind, especially when we were struggling with the difficulties of getting
uniform heat on the plates for the making of butt-weld tubing. I have a
distinct recollection of telling Mr. Pierce In 1893, who was the manager of
the pipe mills of our company at that time, of my idea of making pipe by
charging the plates from the rear of the furnace; but Mr. Pierce did not give
me very much encouragement, and time went on, and it was not until the
fall of 1894 that I was permitted to have a furnace built in which to carry
out my idea of back charging."

Referring to his talk with Mr. Pierce, he says:
"A. My conception was to charge the plates Into the furnace 011 certain

lines, and I disclosed it to Mr. Pierce. I also stated that if allowed to build
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~ furuace"Qfthat klud that I., would use m~ .movable draw bench, so as not
to, move the plates in the fUrnace,aB~as the custom in front charging."

The conception, whatever its character, was then complete. There
were reasons why it remained unused so long. The tang method
prevented its use, and Mr. Converse objected to the heavy expendi
tureinvolved in furnace reconstruction and in the adoption of a pro
cess which involved dividing the responsibility for furnace control be
tween the charger and the welder. This latter objection proved un
founded,and when permission was received to construct a back
charging furnace complete plans were drawn, the furnace constructed
according to them, and at once put in operation without any experi
mental work. Mr. Converse says:

"I remember ordering the charge of this furnace and seeing the work done,
and afterwards hearing from Patterson other ideas he had which included this
back-charging. I do not reC/1.ll any other objections than our heavy expendi
ture which would be incurred by such a radical change, other than the taking
away from the old welder to a great extent the control of charging his
furnace. I refer more particularly not to means of charging; but to the
quantities and time."

In view of these facts and statements, it seems to us that the idea
of back-charging simply and naturally occurred to Patterson as a
means of. using his patented movable draw bench, and thereby in
creasing production. This is strengthened by Mr. Converse's esti
mate of the invention. He says:

"My own: impression is that '... • the great advantage derived from
the back-charging methods as against front-charging methods were far better
facilities for cbargillg without interrupting the, welder or Interfering with his
work-continuity of presentation-and, as I have before stated, the enormous
increase in production for heat and labor unit;"

As confirmatory of the view that the improvement in method here in
volved was mechanical and commercial, and did not call into exercise
inventive genius,it will be poted that near tl1is same time other per
sons had thought of back-charging for butt-welding, and that they
were seeking to; devise tongs as a means of securing it. The diffi
culty was not in the lack of conception of back-charging, but ~n the
lack of tongs to make its adoption ·possible. These facts are to be
r~garded not as anticipations or prior conceptions to Patterson, but
simply as evidencing the fact that the back-cha"rging of a butt-weld
furnace was a mechanical conception, which naturally occurred to
other persons near the same time: and without knowledge of the
others'actions. Thus Doyle, the Jhanager of the respondent's works,
says:

"When I went to Spang, Oha~fant,& Co.' the condition of their butt-weld
plate making was so very far behind the method used in other mills, we
started in at once to make improvements in the method of manufacture. I
reduced the nUD1ber of heatings required to make a complete tube from 7
to 5,' again from 5 to 3, still making the tube by the old common tag-welding
process; it being·stm unsatisfactory., ilt 1894, we put in a bell-welding furnace.
It being found unsatisfactory, on account of the'expense of making and weld
ing on the tangs, I began work on de~lstng suitable tongs to take the place
ot the tang, knowing that when we were able to get satisfactory tongs we
would then have to charge from the l'ea,rof. the furnace, as that would be a
more convenient way of working•. Along in 1895 I succeeded in devising satls-
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factory tongs. showed the tongs In operation to Mr. George A. Chalfant,
general manager of the works, and explained the advantages of the tongs in
charging from the rear over the tang method then in use."

George A. Chalfant, one of the respondents, testified as follows:
"Q.22. In April, 1896, when you began to charge your butt-weld furnace

at the rear, had you ever heard of the Patterson patent in suit, or of its in
troduction at the complainant's works at McKeesport or elsewhere? A. I most
certainly did not. * * '" Q. 7. 'When did you first hear of charging butt
weld furnaces at the rear and drawing them at the front? A. It was in the
fall of 1888. Mr. Doyle said to me we ought to make pipe by charging the
skelp or plates in at the back of the furnace and drawing them out welded
pipe at the front of the furnace. The only thing that would be necessary
would be suitable tongs to draw out the hot skelp. '" '" '" Mr. Doyle came
to the office one day in the fall of 1895, and asked me to come up to the mill.
that he had something he wanted to show me. I went up to the mill. He
showed me a pair of tongs that he had made for drawing skelp out of the
front of the furnace. He had made an opening in the back of the welding
furnace, and charged some plates in the back of the furnace for making inch
and a quarter pipe. When they were heated to a welding heat he drew them
through the bell at the front of the furnace with these tongs that he had
shown me, and made inch and a quarter pipe. I said, 'You have succeeded;
get ready to make pipe by back-charging.' "

The significance of facts of like general character was referred to in
Haslem v. Pittsburg Plate-Glass Co. (C. C.) 68 Fed. 481, where it was
said, citing Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ct. 225,

27 L. Ed. 438:
"As confirmatory of the view that this improvement did not call into exer

cise inventive genius, reference may be made to the fact that, even if priority
of conception could be accorded to Haslem, at or about the same time three
skillful mechanics-namely, Haslem, Sleeper and Edward Ford-acting inde·
pendently of each other, suggested the duplication of the orbicular beam in
the Belgian machine at the Jeffersonville Works, and the application of the
reverse crank movement to the beam. This circumstance furnishes per·
suasive evidence that the change was obvious to the sklllful mechanic."

A vast amount of testimony has been taken to show the value of
the back-charging practice and its advantages over former methods.
We so regard it. It is a natural, continuous, straightaway method,
and, like all such improved methods of continuous handling, it avoids
congestion of workmen; allows steady, as compared with intermittent,
work; it utilizes the same heat and labor to produce a larger product.
Weare also satisfied that by a quiescent charging better heat results
are obtained and less scrap made. Weare also satisfied that further
use of the practice has developed advantages additional to the two
which alone the patentee had in mind and referred to in the applica
tion, viz., even longitudinal heating and separation of the working
force. But, conceding such difference and progress, the fact still re
mains that the step here made was one of gradual, and to be expected,
progress which marks every great, and therefore progressive, in
dustry. In that advance the tongs and movable draw bench afforded
scope for inventive genius, and presumably have secured protection
to those who devised them. The principle of back-charging was not
Patterson's invention. Now, why should the general principle and
practice of back-charging which tongs have made available for butt
weld heating be monopolized to prevent their use for that purpose?
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Nor Was'(he'prindple of quiescent charging his. Hesiil.'lply utilized
these principles by emplqying them in the only way they could be u~ed

by means of improved tongs and shifting draw bench, and in a way
the draw bench naturally suggested. That this use disclosed new
and unexpected advantages may be conc;eded, but it is not everything
that is novel and useful that is patentable; Many processes and meth
ods hate proved exceedingly yaluabl~,in manufacturing that have not
been pq.tentable. To uSe, withspme changes, the language of another
(Atlantic Works v. Brady, 107 U. S. .192, 2 Sup. Ct. 225, 27 L. Ed.
438), we may say that the development of this as of every great in
dustry develops a constant'4,emand for new methods, which the ordi
nary .skill ,of thos~ versed iif,s1.lch branch has generally be,en adequate
to devise, and which devising. is the natural outgrowth of such de
velopment. Each forward step prepares ,the way for another, and to
burden a great industry with a mb~op~ly to each improver for every
step thus 'ml\.de, except 1¥h~re markec!" by, all advance' greater than
mere progressjve skill, isurijustin prindple and hostile to progress.
In reaching the conclusion of the invalidity of this patent we are
not unmindful of the prima facies to which its issue entitles it. But
the prima facies is necessGll;ily affected by, the fact that the record
discloses neither in the speaification of the patent nor in the action
of the examiner any reference to the Crane practice.' Indeed, the
proofs show it was not known to Patterson. His specification con
tains no reference to it. , I!.·l(~e,ed, it is ,co.nceded that if literally con
strued, and not restricted ,to thespedpc method disclosed, Crane's
method would infringe at least' one claim.

In conclusion, we remark that while the testimony of the experts
in this case shows theth~tmal and operative advantages of back
charging, a .conclusion to :which we agree, and while the pt;ocess is
simple, effective, and economic, we are nevertheless satisfied it in..
volved no invention. In our judgment, it was but the steady evolu
tion and development of ad,,~nce incident to an industry where com
petition pushes progress to' ,constant,c9:J,nge. In this advance the
movable bench and the successful tongs were material. factors. Back
charging was the natural step in advance when these factors were pro-
vided. ' ' ,

So 'holding,we,are of opinion the patent is invalid, and the bill
must be dismissed.

VICTOR TALKING MACH. 00. v. AMERlOaN GRA-Ji'.HOPHONE CO.

(Circuit Court, D.Conneeticut July 13, 1903.)

No. 1,093.

1.' PATENTs-INll'RINOEMENT--"TALXING MACHINES.
The Johnson patent, NOJ679,896, for all improvement In sound-boxes

for talking, mllch!u!ls, the eSsential feature .of which is a spring-mounting
tor the ~tylJ.ls,qa,r, cOlllprising a thin piece 9f tempered steel having its
ends twisted .Inopposlte directlon!il, ,construed" and held IlOt Infringed.

In Equity. On final hearing. .!.,
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Horace Petit, for complainant.
Philip Mauro, for defendant.

PLATT, District Judge. This is a bill in equity seeking to re
strain defendant from an alleged infringement of letters patent No.
679,896, issued August 6, IgoI, to Eldridge R. Johnson, and sub
sequently assigned to the plaintiff, for an "improvement in sound
boxes for talking machines." The claims sued upon are as follows:

"(1) In a sound-box, a ,spring-mounting for the stylus-bar, comprising a
thin piece of tempered steel having its ends twisted in opposite directions,
and secured to the sound-box casing, and its intermediate portion secured
to the stylus-bar.

"(2) In a sound-box, a spring-mounting for the stylus-bar, comprising a
strip .of tempered steei having screw holes provided in each end, and the said
ends'twisted or sprung in opposite directions, so as to render the intermedi
ate portion extremely sensitive, the said intermediate portion being rigidly
secured to the stylus-bar and the end portions to the sound-box casing,
thereby rendering the stylus-bar sensitive, for the pUrPose described.

"(3) The combination with the sound-box casing, a diaphragm mounted
therein, a stylus-bar mounted in,an opening formed in the lower wall of the
casing, a tempered steel spring secured to the said stylus-bar, having its ends
twisted in opposite directions, and secured to the sound-box casing on each
side of the stylus-bar.

• • • • • • • • • •
"(5) In a sound-box for taiking machines, a spring-mounting for the stylus

bar, comprising small tempered steel fingers extending from each side of the
stylus-bar transversely thereto, each of said fingers being twisted or sprung
in opposite directions and having their free ends rigidly secured to the sound
box casing.

"(6) In .a sound-box for talking machines, an annular casing haVing a
l,'adially-disposed aperture provided in its wall, a stylus-holder adapted to
pass through said aperture, small tempered steel fingers extending from the
said stylus-bar on each side thereof, each of said fingers being bent or
sprung in opposite directions, and haVing their free ends secured to the sound
box casing, for the purpose described.

"(7) The combination with the sound-box casing, a diaphragm mounted
therein, a stylus-bar mounted in an opening formed in the lower wall of the
casing, a wire connection rigid in the direction of its length secured to the
diaphragm and to the stylus-bar, a tempered steel spring secured to the said
stylus-bar having its ends twisted in opposite directions, and secured to the
sound-box casing on each side of the stylus-bar.

"(8) The combination with the sound-box casing, a diaphragm mounted
therein, a stylus-bar mounted in the casing, a wire connection rigid in the
direction of its length secured at one end to the stylus-bar, a head formed
on the other end of said wire adapted to an opening in the diaphragm, means
for securing said head to the diaphragm, and a tempered steel spring secured
to the stylus-bar having twisted ends, the said twisted ends being secured
to the sound-box casing on each side of the said stylus-bar.

"(9) The combination with the sound-box casing, a diaphragm mounted
therein, a stylus-bar mounted in the casing, a wire connection rigid in the
direction of its length secured at one end to the stylus-bar, a head formed
on the other end of said wire adapted to an opening in the diaphragm, means
for securing said head to the diaphragm, a film or seal of wax applied over
the said connection and a tempered steel spring secured to the stylus-bar
having twisted ends, the said twisted ends being secured to the sound-box
casing on each side of the said stylus-bar.

"(10) The combination with the sound-bOX casing, a diaphragm mounted
therein, a stylus-bar mounted in the casing, a wire connection rigid in the
direction ·of its length secured at one end to the stylus-bar, a head formed
on the other end of said wire adapted to an opening in the diaphragm, a
llange formed on the outer end of said head, a washer secured on said head
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adapted to bear against the opposite face :of tbe diap,hragm, a film or seal of
wax applied over the said connection for p~eventing: tb,e same from rattling,
find a tempered-steel spring secured to the stylus-bar' ha"ing tWisted ends,
the said twisted ends being lilecured to tbe sound-box casing on each side of
the said$tylus-bar. .' . . '

"(11) Tbe combination witb. the sound-box casing, a diaphragm mounted
therein ~ as to .1:)e free to IP0'V!~ tbrougbout its entire area, a stylus-bar
loosely. mounted within the casing, Ii wire connectio.n rigid. in tbedirection
of its l~gth secured to thest~lus-bar,ahea~fol'medon the opposite end
of said -wire, means' for positively connecting this helid to the dil1phragm, a
seal iofw~applied over said 'coDlj,ection, aqda thin twisted spring· secured
at i~s middle portion to the stylus-bar andllaving its twisted ends secured
to tbe.SQund.-bqx, Casing on ·eacb side of said stylus-bar, for tbe purpose de-
scribed." .

• • • • • • •• •• • ••
."(16)' :A sound-box for talking machines. 'comprising a casing made in two

sections :adapted .to' fit one witbin the ·other,.: 'the said two -sections .being
driven orr shrunk together, a"diaphragm colifined at its periphery -between the
two sections, yielding gaskets provided on 'eaCh side of the said diaphragm;
the said parts-being adjustedso:as to'prevent·the said diaphragm from rat·
t1ing, yet leaving it free to vibrate throughout its entire area; listylus-bar
mounted within the: casing; a teIilpered.s~el spring having'twisted ends,
which lirE1' secured to the casing on each side 'ofthe diaphragm, and having its
intermediate part secured to the stylus-bar;tl wire connection permanently
secured to the stylus-bar at one end and to the diaphragm at its other, and
a wax seal applied over the connection to the diaphragm, substantially as
described."

, The deftfnse is noninfringement.
It is well at the outset'to make a f~w general observations. A

serious contention is on foot between these parties and in the court
for this district as to their respective rights in and to a certain type
of talkingmaclline which makes use of t~e disk recordand a so-called
'Izig-zag move~ent." It cannot be expected that at the present
jun.cture 1 wilHnvade the darkened recesses for light upon that con
troversy. Consequently, it ~snot persuasive to charge the defendant
with producing a "Chinesecopy" of the plaintiff's construction. It
is a somewhat1peculiar meth()d. of attaining a coveted position to at
tack the defendant with.a contention which, if successful, could only
result in lopping off an unimportant branch; while the ax is withheld
~ro,m performing its function in a process whiCh might result in
seyering theyetytrunk of the tree itse1f~ .

In the case at bar the contention of the parties, as 1 gather it from
the oral and written arguments, is chiefly confined to the question
<1,8 to whether. in fact the ,defendant 'uses a spring":mounting for a
stylus-bar, which embodies' in its constrit~tion "a thippiece of tem
pered steel having its ends twisted in .. opposite directions." The
quotation is takenrfrom claim I. All manner of changes are rung
upon the language in the later claims, but through them all the main
idea which these words express can be traced. To find out what
the inventor meant, we must' go to his specifications. In one place
he says that the piece shall be of "finely tempered steel," and that
he ,finds it necessa,ry to provide an "extremely sensitive mounting for
theiiltylus-bar."High tension and e.x;treme sensitiveness is the bur
den of his song. In the patent in suit, as in all like patents, the in
ventor is searching for a perfect reproduction of the human voice.
The effort would seem to be hopeless, but every approach toward
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the desired haven is laudable and worthy of protection. The point
to be discussed is whether the attempted approach actually approaches.
In the case at bar the patentee's line of thought is this: I will first
take a spring of finely tempered steel. I will then put a reverse tor
sional twist in it, so that one end will twist in one direction, and the
other in the opposite direction. I will then fasten down the two
ends by riveting the eyes at the two ends down flat. The opposing
twists, furnishing power in opposite directions, and with practically
equal force, will so act upon the spring as to produce at or near the
center a state of rest, a suspension of motion, a normal point at which
motion ceases, but which can, however, be stirred by an almost in
finitesimal vibration. To obtain the acme of responsiveness, it was
indispensable that the spring should be of exceedingly fine temper.
The higher the tension, the finer the result. This was the thought,
as I conceive it; and now to haggle about low-grade tool steel,
sheet tin, or any other substance which could only bring a minimum
of tension, as being within the patent, is to degrade the high pur
pose, the lofty ambition, which must have quickened the pulse of the
inventor when the possibility which the thought carried with it ex
panded upon his mental horizon.

Under this construction it is certain that no infringement has been
shown by the evidence. In truth, a very much narrower construc
tion might be evolved, and again the facts would not sustain the plain
tiff's contention. In a business carried on under the circumstances
and in the way testified to by the defendant's witnesses, a single in
fringing spring device out of a mass would even then be an accident,
if not a miracle.

It is unnecessary to say more in explanation of my order, but I can
not refrain from touching lightly upon the diaphragm and the gaskets.
In claim 16 an additional element in the combination appears. The
pressure of the rubber gaskets on the edge of the diaphragm is to be
such "as to prevent the said diaphragm from rattling, yet leaving
it free to vibrate throughout its entire area." It had long been the
practice to hold the diaphragm tightly between the gaskets so as to
make it solid at the edges, and in patents lately prior to the one in
suit Mr. Johnson had suggested that it was better to hold the dia
phragm loosely, so that the vibrations might reach the very edge.
Now he says, let the gaskets neither overdo nor underdo their ap
pointed task. Let them hold just tight enough so that there will
be no clamping, and yet loosely enough so that vibrations may reach
the extreme periphery. The thought that lay back of this was of the
very essence of dream life. It came from the ineffable, the uncertain,
and is too impractical to be granted a monopoly.

Let the bill be dismissed, with costs.
125F.-3
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BROWN T. ORANE CO.

(C1r~u1t Oourt, N. D. minolll, N. D. October 13, 1908.)

NO,26,236.

L PATJCM..S";'ANTICIPATION IN ANiLOGOUS ART-CORE·MAXING MACHINES.
·~Tb.e Grant patent;· No. /S18,99B,.for a machine for making corell, is void
fOr anticipation by machin~,!ol". making tiles; tile making and core
ma~lng being so closely analogous that the mere adaptation of a machine

. for one purpo.se to the other, ". bY .the enlarging or diminishing of some
or the. parts, aoes not ,constitute patentable invention. '

In Equity. Suit for infringement of letters patent No. 513;998 for
a machine· for making cores, granted to Edward Grant February. 6,
1894. On final hearing.

WalterH. Chamberlin, fOf complainant.
Banning'& Banning, for defendant.

KOHLSAAT, District Judge. The bill herein wa~ filed to enjoin
the infringement of claim 3 of patent No. 513,998, which reads as fol-
lows:.. . ;

"A core'ri:lll:~ing machine; con,sistlng of a hopper, F, located. adjacent to,
and supplying' material to, a tube, D, having within It a worm, E, for forcing
materialont through tube, D,lin aperture, H, within said worm, and a wire,
A, held ina::fixed position, passing through said aperture, H, and terminating
beyond the end of said worm, :E;, .for the purpose of forming a hole in the body
of the core for the escape Or the. gali."

There is no attempt on the part of defendant to deny the infringe
ment. The defense rests wholly upon the invalidity of the complain
ant's patent by reason of the '5tateof the prior art. Several earlier
patents are shown in the record which deal with' devices of an an
alogouscharacter, such as tile making. These have the hopper, a
tube with a worm or screw in it for advancing the material, a wire, or
its equivalent, for the purpose of, forming a hole in the tile or article
manufactured. For some reasdIl or other, ·cores for molding pur
poses have, prior to complainant's device, been made in two sections,
and then fastened together by hand-a tedious and uncertain method.
It appears that cores should be constructed with a longitudinal length
wise opening through them, in order that gases and vapor may escape
therefrom. The Sault patenf(1862), No. 37,112, is for a device for
covering wire with gutta-percha and other substances, and for manu
facturing other articles therefrom. The coating. substance is forced
upon the wire .by.means of a serew. The tube in which the screw
works is tapered off at the coating end. Rubber tubing, it is claimed,
can be formed by this device..· Defendant insists' tihatthe converging
of the feeding tube makes this device ineffective in the manufacture of
cores. Whether such is the case or not is a disputed fact. The
;Woodcock patent (1867), No. 62,914, is a tile machine. It, too, has
the hopper and the cylinder, in which a screw revolves, forcing the ma
terial into a die, as required. The patentee claims as new a revolving
core shaft. Here, too, the die forming the tile is smaller than the
c:vlinder or tube in which the screw works. The McKenzie patent
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(1869), No. 89,878, covers a device for making tile. It lias a liopper,
a cylinder in which a screw forces the material forward into a die,
and a mandrel or bore-forming projection upon the screw, the cylinder
and screw tapering towards the die. The same is substantially true
of the Hotchkiss patent (1870), No. 105,335. for making tubes, etc.;
also, the McKenzie patent (1880), No. 233,535, for a brick and tile
machine; also, the Clark patent (1881), No. 242,884, for covering wire,
etc.; also, Harris patent (1884), No. 298,850, for making tile. The
Tiffany patent (1859), No..25,687, for a tile machine, has a hopper, a
tube in which a screw or worm which fills the tube, and forces the
material upon a die, an extension of the screw shaft for the purpose
of forming a bore, and an unrestricted discharge. The die is of equal
diameter with the tube and screw.

It is thus evident that the only feature of complainant's device, if
any, which can be urged as new must be its adaptation to the manufac
ture of cores. The materials from which these are made are sand,
flour, and perhaps some kind of oil or lubricator. The fact that cores
were never made by machinery before is very persuasive as to the
novelty of the device, but it cannot be deemed conclusive. If the
device be old, its use is unimportant. It seems fair to say that the
only difference between the tile machine of Tiffany and the Grant ma
chine is the difference in size of the article manufactured, and the
lengthwise aperture through the same. Can it be said that title mak
ing and core making are different arts in the sense in which the
courts deal with the term "arts"? Is it patentable novelty to reduce
the size of the tile, as well as the relative size of the bore therethrough,
so as to produce a smaller article with a relatively smaller bore?
This involves simply a reducing of the die and the mandrel. Indeed,
the die mayor may not be reduced in size. Certainly, the difference
in material used for tile making and that used for core making is
not important for the purposes of this hearing.

In my judgment tile making and core making are so closely analo
gous that anyone having in mind the making of cores by machinery
would at once, and without thought of invention, adapt the old art
devices to the article required. It involves simply the enlarging or
decreasing of some of the parts. No new princple is involved, and
complainant's patent must therefore be held to be anticipated in the
prior art, and invalid.

,The bin is dismissed for want of equity•

..
In re KNIGHT.

"(DIstrict Court, W. D. Kentucky. September 15, 1903.)

No.S30.

L BANKRuPTcy-JmusDIcTION OIl' COURTS OIl' BANKRUPTCY.
When a general assignment for the benefit of creditors Is made by a

debtor, the same being an act of bankruptcy, the right immediately arises
in his creditors to have hil!l estate administered under the bankruptcy law;
and, where the enforcement of this right is demanded by a proper pro
ceedlnr within four months after its inception, no action by' any court
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In any S1i1t brought after the commission of the act of bankruptcy can
defeat It, without the consent of the bankruptcy court, whose jurisdiction
is, exclusive, and, on the making of the adjudication, relates back to the
ad of bankruptcy.

2. BAKE-PRIORITY OF JURISDICTION OF S'fATE COURT-ApPOINTMENT OF RE
CEIVER.

Vnder Bankr. Act Julr 1, 1898, c. 541, § 3a, sUbd. 4, 30 Stat. 546 [D. S.
Comp.St. 1901, p. 3422], as amended by Act Feb. 5, 1903, C. 487, 32 Stat.
'797; whicli makes the appointment of a receiver because of insolvency
an act of bankruptcy; a state court cannot. by the appointment of a re
ceiver on such ground, obtaIn priority of jurisdiction to administer the
property of a debtor, to the exclusion of a court of bankruptcy.

8. SA.¥E-PnOCEEDING BY TUUSTEE TO RECOVER PROPERTY.
Under Bankr. Act July I, 1898, c. 541, ,§ 67e, 30 Stat. 564 [D. S. Compo

St. 1901, p. 3449], as ainended by Act Feb. 5, 1903, C. 487, 32 Stat. SOO,
a court of bankruptcy has jurisdiction of a proceeding by a trustee to
recover property from an aSSignee to whom it was conveyed by the
banj{rupt, for the benefit, of creditors, within four months prior to the
bankruptcy.

4. SAME-,-PIUORITY OF JURIIlDICTION OF STATE COURT-SUIT COMMENCED
WITIlIN FOUR MONTHS. '

IIi' general, an adjudication of bankruptcy vests the bankruptcy court
with exclusive jurisdiction to administer the property of the bankrupt,
as against any state court which may have obtained possession of such
propel'ty through proceedings instituted within four months prior to the
adjudication, and it is immaterial that the proceedings in the state court
were for the enforcement of valid liens not afl'ected by the bankruptcY
act "

5. SAME-SALE OF PROPERTY BY AIlSIGNMENT.
, A sale of property by an assignee for the benefit of creditors vests the
pur~hllser with no title as against the trustee in bankruptcy of the as
signor subsequently appointed on an adjUdication based on the assign
ment, where such purchaser has made no payment for the property.

In Bankruptcy. On rule to require the .surrender of property to the
trustee.

Wheeler & ,Hughes and'W. M. Smith, for petitioning creditors and
trustee.

Robbins & Thomas and' Thos. W. Bullitt, for R. M. Chowning,
receiver.

EVANS, District Judge. Upon hearing the testimony and con
sidering the record so far as applicable to the pending rule, the court
finds the facts to be as follows: On March 21, 1903, Henry Knight,
of Fulton, Ky., owning property probably worth $45,000, made a gen
eral assignment for the benefit of his creditors to R. M. Chowning,
who then was and now is the cashier of the First National Bank of
Fulton. That on the same",day, in writing at the foot of the deed of
assignment, Chowning accepted the trust, though he did not qualify
as assignee in the county court of Fulton county,as required by sec
tion 76 of the Kentucky Statutes of 1899, until March 26, 1903, when,
at an early hour in the morn,ing, with W. W. Morris, then vice presi
dent of said bank, and J.E.' Robbins and Gus Tho~,a:s,ifs attorneys, as
sureties thereon,· he did so by executing the bond· required by law.
That the assignee was thenceforward subject to the, orders of the
county court under section 82 of the Kentucky Statutes of 1899.
That while, under section 96, this would not prevent an action for a
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settlement of the trust, yet otherwise the trust was to be executed and
the assets administered pursuant to the provisions of what constitutes
a portion of the insolvency laws of the state, embraced in chapter 7
of the Kentucky Statutes of 1899, and covering sections 74 to 96,
inclusive, though it is not understood that this qualification of the
assignee would prevent the apPDintment of a receiver in the bank's
action, if otherwise admissible. That on the same day, to wit, on
March 26, 1903, the First National Bank of Fulton, by its attorneys,
J. E. Robbins and Gus Thomas, brought a suit in equity in the Fulton
circuit court against Henry Knight and others upon certain prom
issory notes for large sums, and which had more than four months
before March 21, 1903, been secured by a mortgage upon certain real
estate-principally a large hotel belonging to the bankrupt-the relief
sought being a personal judgment upon the indebtedness, and a fore
closure of the mortgage given to secure its payment. That certain
other persons, who also had liens upon the same property, mostly
if not altogether prior to that of the bank, were made defendants
to the action, and required to set up their claims. That subsequently
they did this by cross-petitions filed in the action. That on May 14,
1903, upon the claim in the petition and otherwise that Knight was
insolvent (which fact at the hearing of the rule was admitted to have
been true at the time), and upon the further claim that the mortgaged
property was probably insufficient to pay the mortgage debts, the
Fulton circuit court, in the action referred to, appointed the same
R, M. Chowning as its receiver therein, with directions to take pos
session of the mortgaged premises, rent the same, etc., and to do cer
tain other things in the way of operating the hotel, which constituted
the major part of the mortgaged premises. That said Chowning at
once gave bond as receiver, and entered upon the discharge of his
duties as such. That no suit was ever brought in the circuit court for
a settlement of the assignee's trust, under section 96 of the statutes,
nor did the county court make any orders in the premises under sec
tion 82, nor was any order taken in either court concerning the duties
of the assignee in the premises. That on June 9, 1903, Chowning sold
certain personal property of the bankrupt, to wit, a building on leased
premises, used as a restaurant, and certain appurtenances thereto,
to one J. A. Milner. That the consideration therefor was the full
amount of the debt due by Knight to Chowning, and which Milner
assumed and agreed to pay, but no part of which has yet been paid.
That Chowning claimed to have a mortgage on this last-named prop
erty for a debt due to himself for $2,700, and made the sale as assignee
without orders from any court. That before this sale, namely, on
June 1, 1903, three or more creditors of Knight, whose claims aggre
gated $500 in amount, filed a petition in this court, wherein they
showed that on May 21, 1903, Knight had made a general assignment
for the benefit of his creditors, and upon that ground prayed that he
might be adjudged a bankrupt, within the meaning of the law. That
pending that proceeding, and when it was about ready for determina
tion, the said Knight, on June 22, 1903, filed his own voluntary peti
tion in this court, praying for the same relief. That the two proceed
ings were consolidated by the orders of this court, and on June 23.
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1903. the said ,Knight. was accordingly adjudged a bankrupt. That
on, the ,8th day of August, 1903, H. F. Oliver was duly appointed
trustee of the bankrupt, and shortly thereafter entered upon the dis
charge 6f his duties as such,. and that on September 5th he filed here
in his affidavit, wherein he stated, in substance, that the said Chown
ing had ,possession of the property of the bankrupt, and refused, upon
demand, to surrender it to the trustee, and prayed, for a rule against
said Chowning to show cause why he should not be required to sur
render the assets o.f the bankrupt to the trustee. The court further
finds as a fact established by the testimony that the mortgaged prop
erty exceeds in value the amount of the liens upon it, including the sev
eral mortgages and the vendor's lien. Another point was raised, and
upon it the court, under the rt;tle established in Mueller v. Nugent, 184
U. S. IS, 22 Sup. Ct. 269; 46 L. Ed. 405, heard evidence, to wit, the
question whether the receiver's possession of the property, under the
facts found, ,was ;ldverse to the trustee. The court concluded that
such possessiolJ. of the receiver was not adverse, but, as that may be
a question involving considerations both of law and of fact, it may be
better disposed of by what may be hereaft~r said. At the close of the
testimony the court, without disposing of the questions arising upon
the rule, was clearly of opin~on ,that there ought to be at least a tempo
rary stay of proceedings in the case pending in the state court ; and
under section ~I of the bankruptcy law (Act July I, 1898, c. 541, 30
Stat. 549 [u. S. Compo St.I90I, p. 3426]), and upon the admission in
open court that, at the time of the appointment of the receiver, Henry
Knight was insolvent, an order was entered accordingly.

In the response of Chowning, and by the argument of counsel,
four contentions are made. The first is that the property of the bank
rupt having been taken into the custody of the state court, through
its receivership, before the adjudication in bankruptcy, and in an
action of which the state court had jurisdiction, the case is one to be
decided upon the, well-known principle that that one of two courts
of co-ordinate jurisdiction which first gets its grasp upon property
is entitled to hold it for subjection to its judgment; , and the case of
Peck v. Jenness,7 How. ()!2, 12 L. Ed. 841, is principally relied upon
to, support this contention: The second contention is that the re
spondent, as receiver, holds the assets adversely to the trustee in bank
ruptcy, and that a summary.proceeding for its recovery is not admissi
ble. The third is that the mortgage and vendor's liens sought to be
enforced in the state court were all created more than four months
before the making of the general assignment, and this circumstance
is supposed, per se, to be sufficient to defeat the jurisdiction of this
court, although the suit for, the enforcement of those liens was com
menced after the commission of the act of bankruptcy, and within four
months before the adjudication. And the fourth contention is that
Chowning having sold the restaurant before the adjudication to Milner,
to whom possession was delivered, that portion of the estate is also
held adversely to the trustee. , We need not discuss these propositions
separately, though it may be admitted that, if the bankruptcy court has
only co-ordinate jurisdiction with the courts of the state in bank-

,ruptcy matters, the rule should be discharged. Knott, V. Evening
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Post Co., 124 Fed. 342. On the contrary, a different result must
follow if the bankruptcy court, within the powers bestowed upon it
for bankruptcy purposes, is one of exclusive jurisdiction. Doubtless,
that court, while it may, under section I I of the statute, stay pro
ceedings in actions in a state court in certain cases, can decline to
exercise its jurisdiction and power in that respect. But this depends
entirely upon its own discretion-a discretion which cannot be con
trolled otherwise than by appellate proceedings in a higher court.
This discretion has been exercised by this court in several instances
-among them, in the Case of Holloway, 93 Fed. 639, and in the
Case of Porter, 109 Fed. III. Doing this did not depend upon any
want of power in such cases, but because it was discreet not to exer
cise the power, inasmuch as no benefit could come to the general
creditors by staying a suit in the state court, the entire avails of which
must go to the plaintiff in the action there pending. Here, however,
the evidence shows that the property exceeds in value the amount of
the liens upon it; and the court's discretion will move in the other di
rection, if, indeed, it be a matter of discretion at all. It must be a
matter of discretion if the law gives the bankruptcy court superior
or exclusive power in such cases, but the application of the trustee
must be denied if the rights of the state court in the premises are su
perior to those of this court. We must endeavor, therefore, to ascer
tain what the law is.

By the decisions in Bryan v. Bernheimer, 181 U. S. 188, 21 Sup.
Ct. 557, 45 L. Ed. 814, Leidigh Carriage Co. v. Stengel, 95 Fed. 645,
37 C. C. A. 210, and other cases, it is the established doctrine in bank
ruptcy that an assignee, under a deed of general assignment, and the
execution of which deed is the act of bankruptcy upon which the ad
judication is made, although he has qualified in the county court and
is acting under its orders, does not hold the estate of the bankrupt
adversely to the trustee in bankruptcy. It thence logically and neces
sarily follows that the assignee holds the property subject to the right
of the requisite number of creditors having debts amounting in the ag
gregate to the sum of $500 to avail themselves of the act of bank
ruptcy and secure an adjudication, and that when this is done the
rights of the creditors relate back to the act of bankruptcy, and over
ride all intermediate or intervening attempts by the assignee to over
reach or defeat the results of the act of bankruptcy, or the rights of
creditors arising out of it. The general principle which underlies the
subject, and which cannot be ignored, must be this: \\Then a general
assignment for the benefit of creditors is made by a debtor, eo instanti
there is generated by the statute a right in his creditors to have his
affairs wound up and his estate administered in the bankruptcy court
pursuant to the bankrupt law, which has suspended the operation of
all state insolvency laws; and, if the enforcement of this right is de
manded by a proper proceeding within four months after its inception,
no action in any court in any suit brought after the commission of the
act of bankruptcy can defeat it without the consent of the bankrupt
court. Quoad hoc, the jurisdiction of the bankruptcy court is neces
sarily exclusive and supreme. In re Watts & Sachs, 190 U. S. I, 23
Sup. Ct. 718, 47 L. Ed. -; Mueller v. Nugent, 184 U. S. 1,22 Sup.
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Ct. 269, 46 L.Ed. 4°5; Bryan",:,. Bernheimer, 181 U.S. 188," 2,1 Sup.
Ct. 557, 45 L. Ed. 814; IIi re I,.engert Wagon Co" (D. C.) lIO Fed.
927; Leidigh Carri;l.geCo, v. Stengel, 95 Fed. 645, 37 C. C. A. 210.
Iri other words, the rights of creditors, inchoate from the making of
the assignment, ripen in~o lJlawrity when the adjudication is made.
If it were otherwise the pankr~ptcy law could be evaded with the ut
most facility. When Henry Knight, in this instance, committed an
act of bankruptcy by making the deed of general assignment to
Chowning, the First Natiol,1al Bank of Fulton, of which Chowning
was cashier, and of the litigation of which he was an active manager,
must be regarded as. havjnghad full :p.otice of the act of bankruptcy,
and of the .consequences "likely to follow, especially as the vice presi
dent of the bank and itsatt9rneys were the sureties of Chowning on
his bond as assignee, executed early in the morning of the same day
on which the bank's suit was brought. With this knowledge, and
under these circumstances"'-or, indeed, under any circumstances-can
the rights of the creditors to have the bankrupt's estate administered
in the bankruptcy court and, under the bankruptcy law be defeated by
the expedient of thereafter hurriedly bringing a suit in the state
court, in which, upon an allegation of insolvency, a receiver is appoint
ed and put in charge oUhe debtor's property-things which, of them
selves, under the amendment of 1903 (Act Feb. 5, 1903, c. 487, 32 Stat.
797), constitute a further act of bankruptcy, upon which alone an
adjudication could have been secured? And just at this point we
may well inquire whether, if an adjudication in bankruptcy had been
made upon a creditor's petition alleging, in the language of the amend
ment of February 5, 1903, that because of insolvency a receiver had
been put in charge of Knight's property by the state court, that court,
under the doctrine and rule of comity, and the supposed teachings of
the case of Peck v. Jenness, would be still entitled to administer the
assets, notwithstanding the bankruptcy law? This inquiry would seem
to reach the kernel of the matter, for if a state court could thus do
the very thing which constitutes an act of bankruptcy, and at the
same time defeat it on the doctrine of comity and priority of jurisdic
tion, the new ground of bankruptcy is a manifest delusion. These
suggestions seem to me to show that the expedient resorted to in
this case, under the facts and circumstances surrounding it, cannot

,defeat the rights of the general creditors, which related back to the
doing of the thing upon which the adjudication in ba"nkruptcy was
made. Section 70 of t4e bankrupt law (30 Stat. 565 [D. S. Compo St.
1901, p. 3451]), it is true, provides that the title of the trustee shall
relate back to the adjudication, but it is obvious that cases like Bryan
v. Bernheimer and Leidigh Carriage Co. v. Stengel proceed upon the
view that that provision in no way affects the point decided. Besides,
it is important to remember that, whether so in fact or not, a deed
of general assignment is constructively fraudulent, and, in legal con
templation, its purpose is to hinder and delay creditors, within the
meaning of section 67e of the statute of 18gB (30 Stat. 564 [D. S.
Camp. St. 1901, p. 3449]), and consequently that under that section
the assigned property, if the deed was made within four months before
the filing of the petition in bankruptcy, belongs to the trustee, and by
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the express terms of the section it is made his duty to recover and
reclaim it. Brandenburg on Bankruptcy, §§ II00, 1097, and cases
cited. This duty and this right, we hold, cannot be defeated by any
proceeding brought within the four months in any other court. And
such recovery may be enforced by proceedings in the bankruptcy court,
under the express provisions of section 67, cl. "e," as amended by Act
Feb. 5, 1903, c. 487, 32 Stat. 800, wholly independently of section 23
of the act of July I, 1898, c. 541,30 Stat. 552 [u. S. Compo St. 1901,
p. 3431], which is thereby limited to suits in controversies of a different
natm:e.

It seems to me to admit of no doubt, under the provisions of section
3, d. "b," 30 Stat. 546 [D. S. Compo St. 1901, p. 3422], that the
period of four months is clearly and definitely fixed in the present
bankruptcy law (though possibly not so in the act in force when Peck
V. Jenness was tried) as limiting the time within which creditors shall
have an opportunity to obtain knowledge of the commission of acts of
bankruptcy, and to consider and determine whether to avail themselves
of the rights afforded by the bankruptcy law for their benefit, as the
consequence of those acts of their debtor. The rights of the general
creditors should not be easily defeated by the acts of secured creditors
whose debts are much more certain of payment. The acts of others
within the four-months period referred to cannot defeat the rights
given to the general creditors by the law. If an act of bankruptcy is
made the basis of an adjudication, such adjudication, when made, dis
solves and avoids every intermediate step respecting the bankrupt's
estate taken anywhere outside of the bankruptcy court, subject, possi
bly, to certain equitable considerations, such as may arise out of inno
cent acts, but the existence and effect of which considerations must
be adjudged by the bankruptcy court alone. Examples of the con
siderations referred to are those which relate to expenses incurred,
the fees, etc., of assignees, and the doing of certain innocent things
after the act of bankruptcy, but before the adjudication. So, again, it
seems to me to admit of no doubt that the receiver of the state court,
in this instance, having been appointed after the commission of the
act of bankruptcy upon which the adjudication was made, and long
within the period of four months referred to, is precisely in the position
of the assignee in Bryan V. Bernheimer, and holds subject to the rights
of the general creditors, which relate back to the deed of assignment,
and for whose use and benefit the assignee held the assets, precisely
as a receiver would have done in case a debtor's property had been put
in his charge because of the insolvency of the debtor under the amend
ment of 1903, if that act of bankruptcy had been the basis of the ad
judication. There can be no difference in principle between the two
cases, and when they are coupled their force is irresistible. And if this
result does not follow, then the commission of the act of bankruptcy
would defeat the object of the law in making it such, which it would
be absurd to suppose was intended by Congress. Ex necessitate rei
lohis must be so, for, if the property in the hands of the receiver or as
signee must still remain there, the adjudication in either case would
be a mere barren abstraction, and utterly useless to the petitioning
creditors. These observations may be emphasized in this case by the
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fact:;, fir~~,: that .the receivflr<do~s not claim to hold otherwise than in a
repre~entqt~'Y~of official capacity.~or the benefit of the secured· credit
ors, and. JJ1a;kesno·,pretense'o£ personal and individual ownership of
the property (Muell~r v.Nugel,1t,l84 U. S. 16-17, 22. Sup. Ct. 269,
46 L. Ed. 40S); second, thq.t his appointment, and the delivery of the
possession of the property to him as receiver, were by a process and
upon ground~ which per se constituted an act of bankruptcy; third,
that his constituents at the time. had full notice of the original act of
bankruptcy, to wit, the general assignment to Chowning, the present
receiver, upon which act the adjudication in bankruptcy was made;
and, fourth, because, holding the property as a~signee, and under lia
bilities fixed by the decision in Bryan v. Bernheimer, Chowning could
not change or. evade those liabilities by silently abdicating his trust
as assignee, .and assuming those of a receivership .which he had pro
moted, and in a suit to which the general creditors were not parties,
and the judgment in which was not binding upon them. In other
words, when the assignment was made, and when Chowning qualified
as assignee,at that moment, under the ruling in Bryan v. Bernheimer,
he came under a certain obligation to the creditors, namely, the
obligation to hold the assets for the trustee if the bankruptcy law
should be invoked by a proper proceeding ;. and that obligation, once
arising, cannot be destroyed by the action of the state court, taken
most probably at his instance in a proceeding commenced after the
obligation arose, and to which the petitioning creditors were not
parties.

These propositions take the case entirely out of the doctrine of Peck
v. Jenness, and of judicial comity generally, and bring it within those
cases which show that upon transactions which are acts of bankruptcy,
and which may be made the basis of adjudications as such' in the
bankruptcy courts, the latter courts have the exclusive power, under
the supreme law of the land"and ,that as to acts done within four
months of the commencement of. bankruptcy proceedings there are
no courts with powers co-ordinate with the bankruptcy courts. In re
Watts & Sachs. If these were not sustainable propositions, the bank
ruptcy law would be a vain thing. If, by going into a state court after
one act of bankruptcy had been committed, and committing another
act of bankrpptcy there, by putting the property of an insolvent
person into the hands of a receiyer, the rights of creditors. under the
general bankruptcy law could be defeated, proceedings under that law
would be made ridiculous. Such results cannot be possible, especially
since the amendment of 1903. If, within four months after its com
mission, creditors avail themselves of the provisions of the law re
specting an.act.of ballkruptcy, the bankruptcy proceeding must draw
to itself thewhole power, and override everything done in the mean
time, thoug~ as. to things done in other courts in actions brought more
than four mO:\lths before the act of bankruptcy was committed the doc
trine of comity, and of cases like Peck v. Jenness, and Metcalf v.
Barker, 187 U. S. 165,23 Sup. Ct. 67,47 L. Ed. 122, will apply. In
short, under the statute, as construed by the courts, the line of demar
cation is plain, and the established rule is this: Whenever, in a suit
in a state court, the property of a debtor has come into the custody
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of that court,. ifs right fo control and administer it for the purposes of
that suit is superior to that of the bankruptcy court, provided such suit
was commenced and the seizure made before the beginning of the
four-months period referred to; but, if the suit was begun and the
seizure made within that period, the right of the bankruptcy court
over the property is not only superior, but after the adjudication is
exclusive, regardless of what has been done in the state court, whose
jurisdiction in such cases is divested by the bankruptcy proceedings.
By this rule we must test the case now before us, and the result is
obvious.

My attention has not been called to any decision of the Supreme
Court nor of any Circuit' Court of Appeals in any case precisely like
the one before me. In Metcalf v. Barker and in Pickens v. Roy, 187
U. S. 177, 23 Sup. Ct. 78,47 L. Ed. 128, and in Frazier v. Southern
Loan & Trust Co., 99 Fed. 707, 40 C. C. A. 76, and in many other
cases, the suits in the state courts had been instituted more than four
months before the commission of the acts of bankruptcy, and conse
quently the state courts were not deprived of jurisdiction over the
property. But it will be observed that in all of them the courts are
careful to put their decisions upon that very ground. In Pickens v.
Roy, 187 U. S. 180, 23 Sup. Ct. 79, 47 L. Ed. 128, the court, in re
ferring to the mles governing cases of priority of jurisdiction, imputes
to Judge Goff the following language, which is approved:

"The bankruptcy act of 1898 does not in the least modify this rule, but
with unusual carefulness guards it in all of its details, prOVided the suit
pending in the state court was instituted more than four months before the
District Court of the United States had adjudicated the bankruptcy of the
party entitled to or interested in the SUbject-matter of such controversy."

Though there is error in the citation, as Judge Goff did not sit in
Frazier v. Southern Loan & Trust Co., 99 Fed. 707, 40 C. C. A. 76,
the language is found in Pickens v. Dent, 106 Fed. 657, 45 C. C. A.
522, the decision in which was under review in Pickens v. Roy, and
there affirmed. The Frazier Case, however, does very strongly state
the rule that the bankrupt court can only maintain its jurisdiction
where the suit in the state court was brought within four months be
fore the adjudication, and because the suit there was brought in the
state court more than four months before the adjudication the applica
tion of the trustee to have the property delivered to him by the state
court receiver was denied. I have preferred to use the words "com
mission of the act of bankruptcy," rather than the word "adjudication,"
as being more accurate, inasmuch as from many causes, especially
where there are vigorous contests, the adjudication may be delayed;
and it seems to me that the entire reason of the thing points to the
date of the commission of the act of bankruptcy as the starting point
for estimating the four months, except in cases where the plain lan
guage of the statute otherwise requires. But whether one or the
other is most accurate is not material in this case. The essential mat
ter is that the authorities, though in cases the converse of the one be
fore us, plainly establish the proposition that this court's jurisdiction
over the bankrupt's assets is exclusive, except as to such portions
thereof as may have been seized in some suit in a state court more



44 125 FEDERAL REPORl'ER.

than fo.W". months before the adjudication in bankruptcy. This rule
can in ~ovvaY ipjure or impair the rights of secured creditors. whose
liens are fully preserved by section 67. tl. "d," and will be perfectly
protected in the bankruptcy proceedings. In plain terms, that clause
provides that such "liens" as those appear to be which are asserted in
the cause pending in the Fulton circuit court "shall not be affected by
this act." It will be observed that it is the "lien" which shall not be
affected, and not the suit brought for its enforcement. By other pro
visions-especially section 67, cIs. "e," "f,"30 Stat. 564, 565 [D. S.
Compo St. 1901, pp. 3449, 3450J-certain clearly designated liens
created within four months are made null and void; and it is to those
liens and not to such as are preserved by cla~se "d" of the section, 30
Stat. 564 [D. S. Compo St. 1901, p. 3449], that the four-months period
applies. As it is not now a question of "liens," but only a question
as to what court shall enforce one which is assumed to be valid, it
seems manifest that the provisions referred to in no way support the
contention of cOllnse! that, in all cases where a lien is created more
than four months before the commission of the act of bankruptcy, that
mere fact entitles the state courts in. all such cases to enforce it, re
gardless of whether the bankruptcy proceedings were instituted be
fore or after the suit was brought in the state court, and whether or
not the latter suit was begun within the four months next preceding
the bankruptcy.

It seems to the court to admit of no doubt, under many provisions,
and particularly section 3, cl. "b,"of the bankruptcy law, when con
strued with reference to its principal object, to wit, the marshaling
and distributing of a debtor's' assets among his creditors upon just
and uniform principles, that it was the intention of Congress to bring
the whole matter, including pothsecured and unsecured claims, into
the bankruptcy court, except in cases where the suit in the state court
was brought more than four months before the commission of the act
of bankruptcy. In cases ofthe class just mentioned, as we have seen,
the jurisdiction of the banJ<:ruptcy court must yield to that of the state
court, upon the principle stated iniPeck v. Jenness, while, on the other
hand, if the four-months period had not elapsed when the suit was
brought, the state court should yield jurisdiction to the bankruptcy
court. In re Watt~& Sachs.. Congress, which has., under the Consti
tution, full pp:vver., has decided to fix this as the limitation. Being
the supreme law, it is equally binding upon all courts, state and na
tional. So we see that. the, question does not affect the lien, which is
fully preserved, and which, .if valid, may be the basis of proof of a
secured debt, and promptly epfQrced in the bankruptcy proceeding, to
which all creditqrs are partieS, but. does affect the question of which
tribunal shalle.nforce the li~n .l:U1der the. circumstance. And indeed,
subject to the limitation refern~g to, it is most :important that this
should be the rule, if a unifolTJ;l) system of bankruptcy is desirable at
all, for otherwise ·much discord might ensue, and greatly contribute to
defeat the purposes of the bankruptcy statute, which, we repeat, is to
have all the deqtor'saffairs, as far ,as practicable, adjusted and settled
in one harmonious proceeding, wherein the rights of all claimants can
be viewed comprehensively by one court.
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Jaquith v. Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620,
has been cited by counsel for the respondent. There, much more than
four months before the act of bankruptcy was committed, the debtor
had been required to give and did give bail in two civil suits pending
in a Massachusetts state court. In order to induce one Silsby to be
come his surety, the debtor at the time placed in his possession $421
in money for his indemnity. Afterwards the debtor was adjudicated
a bankrupt, and the trustee instituted in the federal court a proceed
ing to recover the money. But the court held, under section 23 of the
bankruptcy law, as construed in Bardes v. Hawarden Bank, 178 U. S.,
524, 20 Sup. Ct. woo, 44 L. Ed. 1175, that the federal court had no
jurisdiction, because Silsby, who had the money in his possession as
indemnity against his liability as surety, was an adverse claimant there
of,-a proposition not affecting the question now before me. 'While
it is not necessary to express any decided opinion upon the question,
it may well be doubted whether a mortgagee of real estate in Ken
tucky is, as between himself and the trustee in bankruptcy, an adverse
holder of the property. He does not have possession, and can hardly
be said to hold it at all. He is, at last, only a creditor-a person to
whom a debt is due-though one who has a better position than have
those creditors whose debts are not secured. But this advantage
does not arise out of possession given simultaneously as a security
against a liability which otherwise would not have been incurred, as
in the Jaquith Case, but is a mere equity, which can only be made
effective by a judicial proceeding.

Touching the sale to Milner, it need only be remarked that it ob
viously comes within the ruling in Bryan v. Bernheimer, and the
proposition is, if possible, emphasized by the facts not only that Milner
appears not to have paid any part of the consideration, but also that
Chowning, who made the sale, was not only assignee and vendor but
also creditor. Indeed, the multitude of parts played by Chowning
cannot escape attention.

We have, upon a careful consideration of the whole case, concluded
that none of the contentions of the respondents can be maintained,
and, although we hold that the receiver's refusal to surrender the as
sets to the trustee does not create an adverse claim, in the legal sense,
yet in what has been said I have carefully abstained from any ex
pression of opinion as to the right of the trustee to enforce his claims
by a summary proceeding. It is hoped that, whether such right
exists or not, it will not be necessary to exercise it. It seems so clear,
from the bankruptcy law, as construed by the highest courts, that the
rights of the receiver, acquired under the circumstances shown by the
testimony, are subordinate to those of the trustee and to those of the
bankruptcy court, that it is not doubted that the Fulton circuit court
will acquiesce in that view, and, upon proper application made to it,
will order the receiver to turn over to the trustee the property in his
hands. To the end that an application for that purpose may be made,
further proceedings upon the rule will for the present be held in abey
ance. It would not only be unseemly, but altogether disagreeable
to this court, to pursue any course which would be wanting in the
utmost respect and courtesy to the state tribunal, and orders will be
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madedirectitlg the trustee to apply to that cotirt for leave to enter a
spedal'a:ppearance in the case there pending, styled "First National
Bank of: Fulton. v. Henry Knight and others," for the purpose of
filing a copy of this opinion, the orders made in pursuance thereof,
a copy of the adjudication in bankruptcy, and an accompanying ap
plication for an order of that court directing its receiver to turn over
to the trustee in bankruptcy the property of the bankrliptheld by the
receiver. For the purpose of giving ample opportunity for doing this,
the rule will be respited until the 12th day of October, 1903, at which
time the trustee will report what has been done in the premises.

NOTE. The state court took the same view of the law, and on October
1st'ordered its receiver to turn over to the trustee in bankruptcy all the
pr0:t!erty in bis bands. '

McCARTYv~ HERYFORD.

(Circuit Court, D. Oregon. August 18, 1903.)

No. 2;732.

1. BREACH, OF MARRIAGE PRQMIS!li-:-D..,.MAGES-EXCESSIVE VERDICT.
A verdict for $22,500 'damages for breach of a promise of marriage,

against a man sbown to OWh,property of the value of $70,000, Incumbered
by mortgage for $20,000, is 'so' eXcessive as to indicate passion or preju
dice OD, the part of the jury,w,hero tbe offer of marriage was renewed
by defendant in good faitb after commencement of the action, and when
the marriage would have been equally as advantageous to plaintiff, and
where the claim of seduction, which was tbe only matter of aggravation
set up by plaintiff, was not made until after such renewal offer, was
denied by d,efendant, and not sustained by a preponderance of the evi
dence.

2. BAME-EvIDENCE IN MITIGATION OJ' DAMAGES-RENEWAL OF OFFER.
An offer,of marriage by a defendant in an action for breach of promise

after the commencement of the 'Suit is admissible In evidence In mitiga"
tlon of damages, if made In good faitb, tbe jury, however, being entitled
to consider any change In tbecbamcter, habits, or condition of defendant
between the time of the breach of tbe contract and the renewal of the
offer which would be to plaintiff's disadvantage, or justify her in reject
ing the offer.

At Law. On motion to set aside the verdict and. for a new trial.
O'Day & Tarpley and Robertson, Miller & Rosenhaupt, for plain

tiff.
Dolph, Mallory, Simon & Gearin, for defendant.

1"

BELLINGER, District Judge; About December 25, 1900, the
defendant made a proposal of marriage to the plaintiff, which was ac
cepted four or five days later. It was agreed that the marriage
should take place on December 25th of the following year, at the plain
tiff's home in Wayne, Mich. This engagement was made in Lake
county, Or., where defendant's home ,was, and where plaintiff was
temporarily residing. About the 1St of May, 1901, plaintiff went to
Ashland, where her sister resided, and thereafter returned to her home

,. 2. See Breach ot Marriage Promise" vol. 8, Cent. Dig., §§ 13, 44.
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in Michigan. The parties corresponded regularly until the loth of
October of that year, when the defendant wrote to the plaintiff that
he had changed his mind, and was not coming back to marry her.
Further correspondence took place between the parties, the last letter.
being one from the defendant dated December 28th, in which he
adheres to his decision not to marry the plaintiff. The plaintiff in
the meantime offered to release the defendant from his promise to
come to Michigan to be married, and to meet him at Reno for that
purpose. On the 8th of September, 1902, this action was begun for
breach of promise, for damages in the sum of $7°,000. In her com
plaint plaintiff alleges that, "confiding in defendant's promise, she has
always- since remained and continued, and still is, sole and unmarried,
and has been for and during the time aforesaid, and now is, ready and
willing to marry the said defendant." When service of the summons
and complaint was made upon the defendant he wrote to the plaintiff
offering to marry her, and requesting her to meet him at Reno for that
purpose. He inclosed in his letter a draft on New York for $200 to
pay her expenses to Reno, and requested her to wire him the probable
date of her arrival there, so that he could meet her. To this letter
and offer no response was made. Plaintiff cashed the draft, and
deRosited the money in a local bank, taking a certificate of deposit
therefor in her own name, which she has since retained. On February
24, 1903, an amended complaint was filed, from which the allegation
of plaintiff's readiness and willingness to marry the defendant was
omitted, and in which it was alleged that plaintiff, as the result of de
fendant's breach, was greatly humiliated and suffered great anguish
of body and mind, to her damage in the sum of $68,IGo. Special dam
ages were alleged for loss of earnings, amounting to $1,200, as school
teacher, and for expenditures in preparing for her marriage in the sum
of $700, making the total amount claimed $7°,000, the amount claimed
in the original complaint. The plaintiff testifies that the claim of
$700 was a mistake of her attorney. The amount claimed on this ac

.count is stated in her last amended complaint at $200.
On the morning of the day of trial application was made in plaintiff's

behalf for leave to file a second amended complaint, for the purpose of
alleging seduction in aggravation of damages, and upon the representa
tion of plaintiff's attorney, made in explanation of the lateness of the
application, that the fact of seduction had only come to the knowledge
of plaintiff's attorneys within a few days preceding, leave was granted
as requested, and the second amended complaint was- filed. In this
complaint it is alleged that defendant, under promise of marriage,
seduced the plaintiff, and it is alleged, for the first time, that plaintiff
has been greatly injured in health, both of body and mind, by reason
of defendant's conduct. Special damages in the sum of $1,200 are
alleged on account of loss of employment as school-teacher, and for
expenditures in preparing for marriage, $200. The prayer is for a
judgment in the sum of $60,000, and the further sum of $1,400 for
costs and disbursements in the action, in all $61,400. The jury found
for the plaintiff, and assessed her damages in the sum of $22,500.

Defendant moves for a new trial because of errors which he claims
were committed by the court during the trial, and upon the ground



125 Fi'iibERAL REPORTER.

that the damages assessed are excessive, and appear to have been
given under the influence of passion or prejudice.

Plaintiff was at the time of her engagement to the defendant 30
years of age, and a school-teacher by occupation. She seems to have
taught school frequently not far ftom the neighborhood where she
lived, and during one summer in the state of Indiana, and at different
periods of her life she had worked in, or had charge of, three or four
different post offices. The defendant was 46 years of age, and was
reputed to be worth $200,000. He was a widower with children, one
of whom was an invalid. It was shown by the testimony of an attor
ney who had special opportunities for knowledge on the subject that
the defendant was worth about $70,000, consisting of an interest in
certain stock ranches in southeastern Oregon, and that he was in
debted in the sum of $20,000, secured by mortgage.

A verdict in so large a sum in such a case is unusual, and I believe .
it to be unprecedented.. Among the cases cited in plaintiff's brief
on this motion, there is but one where the verdict was as large as this.
That is the case of Campbell v. Arbuckle, where the verdict was for
$45,000. (Sup.) 4 N. Y. Supp. 30. In this case the court, in passing
upon the question as to whether the verdict was ex.cessive, says:
"The verdict was only four and one-half per cent. for one year of de
fendant's estate, as he admitted it to be. This cannot be deemed ex
cessive, and affords some evidence that the jury was not influenced by
any desire to punish the defendant for his failure to carry out his COtl

tract." In another case (one not cited) there was a verdict for $25,<XlO,
which was allowed to stand. The verdict was for about one-sixth of
the defendant's fortune. In both of these cases unlawful relations
were proposed by the defendants, but, so far as appears, they were not
.~ntered into.

The next highest verdict$ to be found were for $r6,000 and $r2,500,
respectively. Both were aggravated by seduction. In one case
the defendant was worth between $50,000 and $75,000, and in the
other at least $75,000. In;ill the cases that I have been able to find
none appear that approach in the amounts awarded by the jury the
cases last mentioned.

In this case the defendant's estate, as already shown, is of the value
of about $70,000, subject to a mortgage of $20,000. If to this mort
gage is added the amount of this· verdict, with costs and disbursements,
and the defendant's necessary expenses in the case, the amount will
probably be more than endugh to wipe out his entire estate at a
forced sale,asinay be inferred from the character ofthe property, the
manner in which it is held, and the usual experience where property is
sold under legcH process. If a jury may thus divest a man of such an
estate, an~ ;:lward it for general damages, its power ought to be exer
cisedwith great caution, and the facts should not be doubtful nor the
injuries redressed altogether speculative in character.

The alleged seduction bf the plaintiff was the thing mainly relied
upon to increase her damages: It is alleged to have taken place some
five weeks subsequent t6 the promise of marriage, and was therefore
not the consideration for' the promise, although the relations estah
lished by the promise may have been an inducement for an unlawful
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relation between the parties. The defendant denies that he seduced
the plaintiff, or that he ever had any improper relations with her. The
affidavit of the landlady of the hotel at Bly, where the parties stayed one
night, contradicts the plaintiff as to the defendant's conduct in en
gaging a room at that hotel. If this affidavit is true, the plaintiff has
attempted to place the defendant in a false light in order to cor
roborate her statement as to their relations at that place. If she
has done this in one part of her testimony as to the alleged seduction,
the whole comes under suspicion. There is no explanation of the fact
that the claim of seduction was not made by plaintiff, and was not
known to her attorneys, until a few days before the trial of the cause.
There is nothing in the letters that passed between the parties that
hints of such a thing; and while on the trial it was sought to get such
a meaning out of the expressions on her part that "in the sight of
heaven they were married," yet these expressions do not necessarily
imply improper relations between the parties, and were not so under
stood by her attorneys, who probably examined this correspondence
beforehand, and who were not advised, as already stated, of this fea
ture of the case until the eve of the trial. In her letter written after
the defendant had informed her that he could not keep his promise
to her, she recounts the wrongs done her by his faithlessness, but
there is nothing said that is inconsistent with a perfectly lawful rela
tion between them. It would seem that then, if ever, the wronged
woman would have spoken; that, if in her list of grievances anything
was omitted, it would not have been that grievance which is the great
est a woman can suffer at a man's hands. A letter by the plaintiff to
the defendant, written on May 29th, a few days before the trial, was
offered in evidence, but was not admitted. It was stated in open court,
when this offer was made, that the plaintiff in that letter advised the
defendant of her claim of seduction. The significance of the omission
from her letters written at the time of the breach of any reference to
such a charge is increased by this letter of May 29th, and by the fact
that copies of these letters were kept by plaintiff, probably with a view
to the use that is now made of them. Her explanation of these copies
is that they were originals which, owing to her state of mind, were so
written that she feared the defendant could not read them; that she
therefore copied them, and sent the copies. But these originals show
for themselves; they are well and plainly written. A few unimportant
words are crossed out of them, the inference being that, in making the
second draft, these words were omitted, and that thereafter the two
drafts were carefully compared, and the words omitted in the second
crossed out in the first, so that the retained original should be an
exact copy of the letter sent. There is no copy of any antecedent
letter. Moreover, these letters were registered, and the registry re
ceipts are attached. She explains this by saying that theretofore in
their correspondence something had been said to the effect that he
did not get all of her letters; but she wrote at least two letters after
this, and it seems not to have occurred to her to register these. The
suspicion in which her uncorroborated testimony is involved as to this
feature of the case is increased by the bet, of more or less significance,
that while the alleged improper relations are said to have been main-

125F.-4
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tained for: some weeks in'a ibom over one0ccupiea by a man-ana
his wife, with an eight-foot ceiling, in an unplastered house, where,
according to her own testimony, the noise could be easily heard by
the occupants of the room below, not a breath of scandal or suspicion
was created as to the relations of the parties, although the other occu
pants of the house testify that the occurrences narrated by the plaintiff
could not have taken place without some knowledge on their part to
excite .suspi~ipn of what was going on. ..

It is the province of the jury to decide whether the plaintiff ha!'
told the truth. The inquiry which the court makes is not to ascer
tain whether they have erred or not in that behalf, but whether there
has been error so flagrant as to imply that they have acted under
the influence of passion or prejudice. A verdict not exceptional in
character, upon doubtful facts, should not be disturbed; but an excep
tional verdict, against the weight of the evidence, cannot be allowed to
stand. The judgment rendered upon a verdict is the judgment of the
court, and the respect which is due to the verdict does not require the
court in any case to enter an unjust judgment.

The law is that an offer of· mll.rriage by a defendant in a case of this
kind, made after .the action is begun, if made in good faith, may, be
considered by the jury in mitigation of, damages. Kelly v. Renfro,
9 Ala. 325, 44 Am. 'Dec. 441; Kurtz v. Frank, 76 Ind. 594, 40 Am.
Rep. 275. The cases are not in accord as to this. One case, Bennett
v. Bean, 42 Mich. 346, 4 N. W. 13, holds that such an offer is not
admissible in initigation of damages. The reasoning of the court is
that the principle which would permit such evidence in. any case would
admit it ina case where a man respectable, virtuous, of wealth, etc.,
should subsequent to his breach enter on a life of debauchery, and then
when sued offer marriage, when any woman of respectability would
shrink from his polluted touch. The criticism to be made upon this
reasoning is that it assumes that the jury must give the same con
sideration to .the subsequent offer in all cases. It is a question for the
jury in the particular case as to what allowance, jf any, should be
made because of the :pffer. In all cases the effect of the offer depends

,upon the advantages offered. If the subsequent offer is in all respects
as advantageous as the first offer, there is no reason why the plaintiff
should reject it for its. equivalent .in money. Public, policy is better
served with the compromise ofmll-rriage than with sensationallitiga
tion, that spreads before the public,. eager to listen, the secrets of a
c;ourtshipand the unsavory detail& of a seduction; and when it is

.manifest that the jury has refused to give consideration to an offer in
, such. a case the verdict should, in the interest of private .justice and
public morals, be set aside. The. weight of authority and the better
reasoning support the rule. stated. When the defendant received a
copy of the original complaint in this case, containing the allegation
that the plaintiff was st~ll ready and willing to marry the defendant,
the latter wrote her the following letter:

"Lakeview, Oregon, sept. 15, 1902.
"MIss Birdie McCarty, Dear, Birdte:-I was surprIsed when an officer to-day

served me with a copy of your complaint for breach of promIse of marriage;
I did not believe that you W?)lld sue me. for money because you so often said
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you loved me for myself and I believed you, and stilI believe that you sued
me not through your own desire but by the advice of others. You know that
I have liked you for your interest and sympathy in me and admired you for
your education and ability. You know too, had it not been for my great
trouble caused by the sickness of my son Archie who required my constant
attention during the last twelve months and as a cause of such sickness he
is now totally blind in both eyes and still unable to help himself in any way.
Had it not been for all this I should have gone to you and kept my promise,
but surely you would not wish me to be so selfish, cruel and unfatherly as to
leave my own child dying on a sick bed and go East in order to get married.
You, womanlike, can understand my feelings in this matter better than I
can explain them.

"I wish you to feel that I am quite willing to marry you. Could I leave my
son now, I should go and tell you this in person rather than by !l:;tter. but
as you promised to meet me in Reno to be married their (there) I now request
that you do so as soon as convenient and notify me by wire the probable day
that you will be in Reno and I shall meet you their (there) and we will be
married. I enclose a draft on New York for two hundred dollars to pay for
your expenses to Reno and after we are married we shall purchase such
things as you think necessary to furnish our house.

"Hoping that you will come quickly to Reno so that we can be married at
once and I shall try hard by kindness and affection to atone for any Injury
or neglect of the past. J. D. Heryford."

This letter offered the plaintiff all the advantages and inducements of
the original promise for which money damages are sought in this
action. It is not claimed that the defendant has less wealth, or is less
virtuous and respectable, than he was at the time of the breach. All
the advantages that the marriage then promised her she could have
had by accepting the offer of September, 1902. The reparation for
her seduction, if there was seduction, would have been as complete
then as if the first promise had been kept, and would have been
infinitely more complete than any reparation that can be made in
money. There is nothing to impeach the defendant's good faith in
the subsequent offer, unless the breach of his promise has that effect,
and this is plaintiff's contention. The defendant's breach is urged as
evidence that his subsequent offer was not in good faith. But if the
breach has that effect, then, of course, the offer of marriage made after
suit cannot in any case be considered in mitigation of damages, and the
rule would be abrogated by the conditions which give rise to it. Fur
thermore, the plaintiff was willing to come to Reno and marry the
defendant in December-two months after he had notified her that
he could not keep his promise to her. She was willing to trust him
then, and she would have been willing to marry him at the time he
made his offer after the suit was begun, so she testified, if he had come
to her home for that purpose; and she would have married him, so
she stated in her testimony, at the time she came to Portland to at
tend this trial, if he would have secured her financially.

The letters in which the defendant stated that he had changed his.
mind, and that he had ceased to love the plaintiff, show that a very
great affliction had overtaken him in the blindness of his boy. In
the first of these letters he says that "Archie is sick again," and has
been so for two weeks. In the following letter he says that "Archie
is blind, hasn't seen anything for two weeks, and the doctor says he
may be that way always." In the meantime the blind boy was being
cared for by his grandmother and the defendant. The plaintiff was
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conscious of the fact thatthe defendant's change of feeling towards her
had been influenced, if not caused, by the calamity that had overtaken
hisbby. In her answer to the l~tt,et which stated that hehad changed
his mind,she says, "I know Archie's sickness causes you to worry,"
and she offers to help take care of the invalid. In his letter to her of
December 28, 1901, in answer to a letter of hers of the 13th of that
month, he reminds her that she had said she "never could live here at
Lakeview only a little while at a time," and he gives this as a reason
for thinking that the marriage had better not take place. In this let
ter he again refers to the sick boy, who "can't see yet and cannot help
himself very much."

It is not at all surprising that the feelings of this man, then 47 years
old, with his hopelessly blind boy requiring constant care, should
change in respect to marriage, and that he should conclude not to
marry a woman who could not be content to live where he was com
pelled to maintain his home "only a little while at a time." There was
no hope for him in such a,marriage of the companionship that belongs
to the married state, and it seems doubtful, from her statements to the
defendant and from her testimony, whether there was expectation or
desire for it on her part. These conditions do not justify his breach,
but they relieve his conduct of the imputation of bad faith. The letter
containing his subsequent ,offer is creditable to both parties. It shows
a high regard for plaintiff, and a determination on defendant's part
to be a good husba.nd to her; There is no redress that a court of law
can give to a woman in her situation that equals what was here offered.
It seems incredible that she should have preferred to make merchan
dise of her good name, hitherto unsullied, by proclaiming her un
chastity, in order to increase the sum of money she expected at the
hands of a jury.
, My conclusion is that this verdict is so grossly excessive as to im
ply that the,' jury acted under the influence of passion or prejudice,
a~1d that it should be set;, aside. The motion to set aside the verdict
and for a. new trial is allowed.

UNITED STA;TES v. THREE PACKAGES OF DISTILLED SPIRITS.

(District Court, E. D.: Missouri, E.D. September 18. 1903.)
. '. . i

1. INTERNAJ;,'REVENUE-CHANGING CONTENTS OF PACKAGE-ADDrrrON OF COLOR-
ING MATTER TO DISTILLED SPIRITS. " "

'.rhe provision 'of Rev. St. § 3455 [D. S. Compo St. 1901, p. 2279], which
SUbjects to forfeiture ,every 'barrel; with, its contents, which has been
stamped or marked to show that the contents have been duly inspected
or the internal revenue, tax thereon ,has been paid, it such barrel contains
"anything else" than, tJ;1e contents which were therein, when said barrel
was so stamped orrriM'kM, is plain arid unambiguous, and must be liter
ally construed. While the government would be estopped to claim a for
feiture of distilled spirits because of the addition of water thereto after
the barrels or casks containing the same had been stamped, where the
reduction was made in' accordance with the regulation of the department
permitti:hg the same, such estoppel is not, broader than the regulation,
and -the addition of a coloring matter to such spirits, such as caromel,
is a violation of the statute, which sUl;ljects the liquor to forfeiture.
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On Motion for New Trial.

David P. Dyer and Horace L. Dyer, United States Attys.
Warwick \V. Hough, for claimants.

AMIDON, District Judge. This is an information filed by the
United States seeking the forfeiture of three packages of distilled spirits
for an alleged violation of section 3455 of the Revised Statutes [U. S.
Compo St, IgoI, p. 2279]. The evidence shows that the distilled
spirits in question were produced in the state of Kentucky. When
they were withdrawn from the receiving cisterns at the distillery the
casks in which they were stored were stamped in accordance with sec
tion 3287 [U. S. Compo St. 1901, p. 2130], and at the time they were
withdrawn from the warehouse the casks were further stamped in ac
cordance with section 3294 [U. S. Compo St. 1901, p. 2135]. The
liquors were, therefore, what are known as two-stamp liquors. There
after, under the regulation of the commissioner of internal reve
nue permitting such reduction, a quantity of water was added to the
distilled spirits, whereby their proof was reduced from about 100 to
90. This was done on the premises of a duly qualified who.1esale
liquor dealer, in the presence of a government gauger, who affixed to
the cask the stamp required by said regulation. It is charged by the
government that after this was done a quantity of burnt sugar or
caromel was surreptitiously added to the liquors, whereby the color
was restored to what it was before the proof had been reduced, and
thereafter the packages, with their contents, were sold. It is this addi
tion of burnt sugar or caromel, and the subsequent sale, which the
government claims. constitutes a violation of section 3455. A de
murrer was interposed to the information, and overruled. At the
close of all the evidence the claimant moved the court to direct the
jury to return a verdict in its favor, which motion was denied, and
thereafter a verdict was returned in favor of the government. On the
present motion for a new trial it is not contended by counsel for
claimants that the evidence was not sufficient to require the submission
of the case to the jury, but the position now taken is the same as that
urged upon the demurrer and the motion for a directed verdict,
namely, conceding that the charge of the government is proved, still
the facts constitute no violation of law.

So far as I know, this is the first time that the precise question now
raised has been presented to a court for determination. A large num
ber of cases have arisen under section 3289 of the Revised Statutes
[U. S. Compo St. IgoI, p. 2132], and it is urged that those cases are
decisive of the one at bar. I do not so regard them. Section 3289
reads: "All distilled spirits found in any cask or package containing
five gallons or more without having thereon each mark and stamp
required therefor by law shall be forfeited to the United States."
Among thecases which have arisen under this section are Three Pack
ages of Distilled Spirits (D. C.) 14 Fed. 569; United States v. Four
teen Packages of Whiskey (D. C.) 66 Fed. 984, 14 C. C. A. 220;
United States v. One Package of Distilled Spirits (D. C.) 88. Fed. 856.
An examination of these cases will show that the only point decided by
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them was this: The only marks or statnps "required by taw" are
those specified in sections 3287 and 3295 [U. S. Compo St. 1901, pp.
2130, 2135] ... In each of the cases referred to those stamps were
found upon the casks. It was claimed by the government that because
the liquors at the time they were seized did not correspond as to proof
with the stamps that they were therefore subject to forfeiture. The
courts held that this was not the true construction of section 3289,
but that the stamps mentioned were to speak as of the time they were
affixed to the casks. At that time they spoke the truth. If the con
tents of the casks were thereafter changed either by natural causes or
by artificial means, this change could not bring the liquors within the
scope of section 3289. In the case of United States v. One Package
of Distilled Spirits (D. C.) 88 Fed. 856; the same contention was made
with respect to the regulations prescribed by the President and the
heads of departments under section 3287; but the court there properly
held that, while these departmental regulations could be made for the
purpose of carrying existirig laws into effect, a violation of such regu
lations could not be made by the regulations themselves a ground of
forfeiture. The dpinion in this last case contains the following state
ment<: "In quite a line of decisions the courts of the United States
have held that the addition of water or sugar to a package of distilled
spirits on which the tax has been previously paid is no violation of law,
and does not work a forfeiture of the spirits." This remark is purely
obiter, and finds no support whatever so far as the addition of sugar
is concerned in the authorities cited.

The only case in which section 3455 [U. S. Compo St. 1901, p. 2279]
has been brought under direct judicial consideration is United States
v. Nine Casks of Distilled Spirits (D. C.) 51 Fed. 191. This case arose
on a demurrer to an information which charged that the packages in
question at the time they were sold contained "something else than
the contents that were in the packages when they were stamped, to
wit, other distilled spirits of a different and lower proof and quality."
It was there held that this information charged an offense under sec
tion 3455. That was the only question decided, but the court further
states, "to avoid any misconception," that the addition of water would
not constitute a violation of this section. This remark is purely obiter,
and the opinion contains no statement of the reasons for the holding.
It is, however, susceptible of entire justification. I think it exceed
ingly doubtful whether the addition of water would not constitute a
violation of section 3455 for reasons which I will explain later. But
I do not think the government, after having promulgated a regulation
authorizing the reduction of proof by the addition of water, could claim
a forfeiture upon that ground~

The provisions of section 3455 which are pertinent to the present
case read as follows:

"Whenever a.ny person sells any barrels stamped, branded or marked in
any way so as to show that tbe Contents thereof bave been duly inspected, or
that the tax thereon ha.s been paid, 01' that any provision of the internal
revenue law has been complied with, said barrel being empty or containing
anything else than the contents which were therein when said liquor had
been so lawfully stamped, branded or marked by an officer of the revenue,
he shall be liable," etc.
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This clause of the law deals with two kinds of vessels: First, those
that are empty, and it is made unlawful to sell any such vessel while
it bears the government stamps or brands. That is the first feature.
The second makes it unlawful to sell any vessel thus branded if it con
tains "anything else" than the contents which were therein when said
liquors were lawfully stamped and branded. I should think that lan
guage too plain for construction, if the internal revenue depart
ment had not seen fit to promulgate the regulation above referred to.
"Anything else" would include water or sugar or wine or whisky or
coloring matter. It is as comprehensive as language can be made.
But the internal revenue department, under the section giving it power
to make rules and regulations, has seen fit to make a rule or regula
tion on this subject which permits the reduction of the proof of liquors
by the addition of water after the stamps have been affixed. It was
explained upon the argument of the present case that this rule was
promulgated for the purpose of placing distillers in the United States
and dealers in liquors distilled in the United States on an equality with
persons handling the same kind of distilled spirits which were im
ported from foreign countries. Such imported liquors were not sub
ject to the regulations of the internal revenue law. The importer or
dealer in them was at liberty to treat them in whatever manner he saw
fit. This led to serious complaints by American distillers and those
handling liquors produced in this country. To meet that difficulty
the regulation was made. The careful language in which it is framed,
however, shows that the officers of the internal revenue appreciated
the danger of its abuse, and threw about the permission granted every
protection possible. The rule requires that such reduction of proof
shall be made in the presence of a government gauger, either at a
distillery or a government warehouse, or upon the premises of a duly
qualified wholesale liquor dealer. Written application is required for
permission to make the reduction, and the government gauger is di
rected to stencil upon the vessel his name and title. and between the
name and title words and letters showing unmistakably the change
that has been made.

I think it may be seriously doubted whether this regulation is valid.
Of course, it is not if it is in conflict with section 3455. United
States v. Two Hundred Barrels of Whiskey, 95 U. S. 571, 24 L. Ed.
491, and United States v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36
L. Ed. 59!. But the government, having, through its officers in
charge of the internal revenue, promulgated the regulation permitting
the reduction, would be estopped to claim a forfeiture of liquors for
an act done in conformity therewith. This was probably the ground
of the remark of the court in 51 Fed. 191, "that the addition of water
would not subject the liquors to forfeiture." The estoppel of the
regulation, however, is not broader than the regulation itself. It does
not permit the addition of anything except water, and cannot, there
fore, be put forward as a justification for the addition of caromel or
burnt sugar or other coloring matter.

It is said in many of the decisions to which reference has already
been made that the primary object of the internal revenue law is to
prevent frauds upon the revenue. That is no doubt true, but what
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,will bestatcotnplish that purpose is a matter for legislative, not judi
cial, discretion. In the judgment of Congress there were many classes
of acts which ought to be ptohibited because of the possibility of their
being done for the purpose of defrauding the revenue. These pro
visions of the statute were made not Jor the reason that none of the
prohibited acts could be done without defrauding the revenue, but be
cause some acts falling within the class would be done for that unlaw
ful purpose. Now, in the trial of any given case, it would be no de
fense that no fraud upon the revenue was in fact intended or accom
plished bya forbidden act. The courts are bound to enforce the law
as it is written, and not to pare down its specific mandates by a con
sideration of the general purpose for which the law was adopted. The
primary purpose of many of these regulations is to save the govern
ment from being brought to a trial of the question whether the intent
was to defraud the revenue or whether any such result has been at
tained; for in the trial of such an issue all the knowledge and all the
evidence is in the possession of the defendant, and whether his act in
fact defrauded the revenue would be exceedingly difficult for the gov
ernment to establish in court. The evidence in this case i~persuasive

on that subject. The record shows that chemists of national reputa
tion were in direct conflict as to whether any sugar or caromel had in
fact been added to the packages complained of. Now, if in addition
to proving the fact that "something else" had been added to the pack
age, the government was put to the proof of intent, and to the
further proof that by the act complained of the revenue had been de
frauded, an issue would be raised in which the government could rarely
make out its case. The whole scheme of the internal revenue
law contemplates that at every change that takes place in distilled
spirits, except such as arise by natural causes, a government officer
shall be present, and shall register upon the vessel containing the dis
tilled spirits the change that is made, so that, as Judge Thayer well
remarks, "the government can readily trace the origin and history of
each cask, and thus prevent frauds upon the revenue." If changes
could be made in the absence of the officer, and the owner of the dis
tilled spirits could escape liability by proof of an honest intent, and
that his act had iri no way defrauded the revenue, it would be well-nigh
impossible for the government ever to establish a case. Its only proof
would be such as could be derived from a chemical analvsis of the
contents of the package, while the defendant would not only be per
mitted to resort to the same evidence, but could further add the direct
and positive testimony of himself and his employes. It needs but a
moment's consideration to see that an act coming within the terms
of the statute could not be justified, though done with an honest
intent and without any actual loss to the government. Take the very

, statute we are considering. If the owner of a vessel which had been
used for distilled spirits, and which bor~ the stamps required by law,
the same being empty, should ,sell it for the purpose of storing vinegar,
the intent would be honest, and no fraud ,would be perpetrated upon
the revenue, but rio one would contend that the act would not consti
tute a violation of the first clause of this section. Learned counsel for
claimants urges that the "anything else" referred to in the statute
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must possess these qualities: (I) It must be something put in to bE"
sold under the stamps; (2) the contents must be a different thing in its
entirety; (3) it must be something subject to tax. Assume that the
officers of the internal revenue have discovered a vessel containing dis
tilled spirits which have been tampered with after the official stamps
were affixed, and that in order to make out a case under section 3455
of the Revised Statutes the government will have to establish by a pre
ponderance of the evidence that the substance which has been added
to the distilled spirits possesses these attributes, or that the case of
the government would be defeated by a claimant who could prove that
the substance added did not possess all these elements, and it will be
manifest at once that the statute would be rendered of no practical
force or effect. As was said by the court in Michel v.Nunn (C. C.)
101 Fed. 423:

"If we begin to determine what sort of materials are meant, if we say that
water and sugar, and blackberry juice, and orange juice, and lemon juice,
nre not materials within the sense of the act, the trouble is to find a stopping
place. and show what will be a material within the meaning of the act."

If the government finds that the liquors have been altered by the
addition of something else than was in the vessel at the time it was
stamped and branded, how is it to prove that that something else is
an article subject to the payment of an internal revenue tax? If we
say that anything which is not subject to such tax may be introduced,
then not only coloring matter, but any chemical compound which
would affect either the taste or the appearance of the liquid, could be
added, and in any given case it would be quite impossible to show
whether that which was added was other distilled spirits or some
chemical substitute. It is because of the difficulty of proving what has
been put into the liquors, and because all the direct evidence in relation
to the fraud, if a fraud is committed, would be in the control of the
party who would profit by it, that Congress has wisely seen fit to for-

, bid in unqualified terms the addition of anything, and it is impossible
to find any practical criterion less absolute than the statute itself.

It is suggested by counsel for claimants that the internal reve
nue officers virtually repudiated the holding of the court in Michel
v. Nunn (c. C.) 101 Fed. 423, because, after that case was decided,
they permitted, by a regulation, the addition of burnt sugar to fruit
brandy. This regulation, however, was made under the authority ex
pressly conferred for that purpose by section 3255 of the Revised
Statutes as amended by the act approved June 3, 1896, c. 309, 29 Stat.
195 [D. S. Compo St. 1901, p. 2111].

The motion for new trial is therefore denied.
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THE NORTHLAND.

(DIstrict Court, W. D. New York. September 15, 1908.)

No. ~l)l).

1. COLLI8ION-VIll8SEL LANDING AT DOCK-DuTY TO KEEP LOOKOUT.
It is the imperative duty of a steamship, when making a landing at a

dock in a river where other vessela are constantly passing, to maintain
an efficient lookout, and the absence of such lookout cannot be excused
on the ground that all the crew were otherwise engaged.

II SAME.'
A large 'lake steamship was making her berth In But'falo river where

it was about 250 feet wide. A steam canal boat, with two other boats
in tow on a line, passing down the river, meeting, a tug when about
opposite, after giVing the propel' signals, went to starboard, and passed
within a few feet of the steamship, which was apparently stationary at
her berth. The steamship had no lookout, and no watch astern, and
paid no attention to the passing vessels or their signals. When one of
the tows was opposite the stern of the steamship, the latter started one
of her propellers at high: speed,creatlng a suction which drew the canal
boat from her course and caused a collision, resulting in the sinking of
the canal boat soon lifter, from'injury inflicted by the ship'S propeller.
Had a proper ,watch been maintained, and attention given to th,e passing
tows, the .injury might readily have been avoided. HeW, that the ship
was in fault. !ln~that the canal,pollt was not in faUlt or negligent, hav
ing the right' to assume that tlie ship would perform her duty, and avoid
subjecting the passing boats to danger of collision by operating her pro-
~m ' . ,

In Admiralty. Suit for loss of cargo through collision.
George Qinton, for libelant.
Joseph G. Dudley and Harvey L. Brown, for the Northland.
John W. Ingram and FrederickG. Mitchell, for Lena Beadle.

HAZEL, District Judge. This is a procteding in rem against the
steamship Northland, and in personam against the owners of the canal
boats Campania and. Columbia, to recover certain damages to the
Campania's cargo, resulting from the negligent manner in which the
aforesaid vessels wete navigated, whereby the Campania was sunk.
Upon the abandonment of the cargo by ~he cargo owners, libelant paid
to them their loss, and thereby became subrogated to their legal rights
and remedies.

The facts established by the proo~are these: On June 18, 1900,
at about 5 o'clock in the aftetnoon, weather clear, the large passenger
steamship Northland, returning from a trial trip on Lake Erie to the
port of Buffalo, N. Y., proceeded unaided under her own motive power
up Buffalo river to the dock at the foot of Main street, her regular
landing. As the steamship was getting into her berth, the steam canal
boat Columbia, in charge of a licensed pilot, having the canal boats
Campania and Chicora in tow, each heavily laden, one astern of the
other in the order named, came north towards the river through
Peck Slip, which enters Buffalo river from the south just above the
point where the bow of the Northland ordinarily lies when secured to
her dock. The canal boats were each approximately 98 feet in length
over all, and 18 feet beam. The Northland has two engines port and
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starboard, with corresponding screws, and is 386 feet over all, 40 feet
beam, and of 5,000 tons burden. The Columbia's tow line from her
stern to the Campania was about 20 feet long and the towline from
the stern of the Campania to the Chicora about 35 feet. At the
time the steamer was making her berth, with her stern near mid
stream, the Columbia and tow were then entering Peck Slip from
Blackwell Canal, and gave the usual bend signal of one blast of her
whistle. She repeated the signal very soon afterwards, upon leaving
the slip to turn into the river. The Northland, having stopped her
headway, was then alongside the opposite northerly bank, her bow
resting approximately 30 feet distant from the Columbia, which had
straightened into the river, and had sounded several short and rapid
blasts of her whistle to an approaching steam tug on her port side.
These signals were sounded in compliance with governing rules, usage,
and custom. None of the signals were answered by the steamship,
and no attention was paid by her to the Columbia and tow. Believ
ing the Northland to be stationary in her berth, the Columbia pro
ceeded in her course in a westerly direction down the north side of the
river, and about 20 feet distant from the steamship on her starboard
side. The Northland's port propeller was in motion to facilitate land
ing. It freely lashed the water, causing a suction which suddenly
drew the Columbia's bow, without any warning, towards the propeller,
but by a prompt maneuver she straightened into her course. The mo
tion of the screw then stopped, but very soon afterwards, just as the
stern of the Campania came opposite the steamer's fan tail, the North
land's starboard propeller, suddenly and without warning, began to
rapidly revolve, producing a suction and commotion of the water
which drew the passing Campania towards the revolving screw under
the stern of the Northland, where the screw impinged upon her star
board quarter. The Campania, by reason of this injury, soon after
wards sunk in Watson Slip, which is near by, whither she was assisted
by the steam tug Cascade. Her cargo was greatly damaged. At the
point of collision the channel is approximately 250 feet wide, and
steam tugs, vessels, canal boats, and tows are constantly passing.
The Columbia and tow were not seen by the master of the Northland,
and her signals were not heard, or, if heard, were not heeded. No
lookout was stationed upon the steamer's deck, instructed to report
signals or the approach in tlae river of other vessels. Neither had the
Northland a lookout at her stern or on her starboard side, next to the
river, who could have seen a passing vessel or tow, or a threatened
danger, and, by giving timely warning, have stopped the engine until
the tow had safely passed beyond the steamer's stern. The master of
the Northland substantially testifies upon this point that, if he had
known of the presence of the tow, he could have averted the injury to
the Campania by stopping the revolving propeller within half a minute.
According to the engineers of the Northland, all of whom were on
duty at their post, the engines were stopped instantly upon hearing
and feeling the jar of the collision, and before receiving the sig1).al to
stop from Capt. Brown. In explanation of the absence of a lookout,
the master of the Northland further testifies that it is not usual
or customary for landing steamers to have a lookout forward and
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astern when the vessel is practically secure in her berth, or, indeed,
while she is proceeding up the river to her dock. The claim of the
steamship is that her propellers were alternately and continually work
ing for quite a distance before reaching her place of landing. .To
get into her berth, she worked her bow slowly towards the dock, using
her port propeller to go ahead, and at the time of the accident her
starboard propeller was used to throw her stern, which was 15
feet out in the stream, towards the dock. There was a barge ahead,
alongside the dock, and an excursion steamer immediately astern of
the steamship's berth, requiring the landing to be made between them.
While the Northland was in this situation, with her bow line around
the timber head on the dock, and the heaving line at stern, ready
to make fast, and almost ready to discharge her passengers, her
master, who was upon the bridge on the port side, quite a distance
from the accident, felt a slight jar, and almost instantly received a
signal from aft to stop the steamship's propeller. This was done.
The injury to the Campania, however, had then happened.

The argument of counsel for the Northland, explaining the absence
of a lookout, is based upon the fallacious theory that the entire atten
tion of the officers and entire crew was needed to make a safe and
careful landing; that to report passing vessels to the master at such
time would distract his attention, so that safe landing might be im
periled. This contention cannot be held to be in accord with that
degree of care and vigilance which a steamer is bound to exercise in
seeking her berth or in making a landing. It is unimportant whether
a steamship is endeavoring to effect a landing or a departure. The
duty to maintain a proper lookout is imperative, and where vessels
are in close proximity the absence of such a lookout is not sufficiently
excused by other engagements of the crew. Thorp, v. Hammond, 79
U. S. 408, 20 L. Ed. 419. The degree of care required of a steamship
depends upon the circumstances surrounding each particular case.
The measure of care demanded by the particular situation may be
extraordinary care and watchfulness or such reasonable care only as
a prudent person would use to avoid doing injury. The Nevada, 106
U. S. 159, I Sup. Ct. 234, 27 L. Ed. 149; The City of New York,
54 Fed. 181, 4 C. C. A. 268. I am of opinion that the Northland
is at fault for not having had a competent lookout, properly instructed
to report to the master signals and appt€laching vessels, and also for
lack of proper watch astern. Had such precautionary measures been
taken, the accident could easily have been averted. Indeed, had the
plain obligation to avoid harm' to other vessels having equal rights in
the river been heeded, the prospect of the injury complained of would
have been exceedingly remote. Such injury could then have been
received only through the negligence of the injured ship. It is a posi
tive legal duty of a vessel, in making her berth or dock, to stop moving
if in motion in a channel or narrow river, where other vessels are
passing, whenever injury is threatened to another vessel on account of
the commotion produced in the water by her screw. The Nevada,
supra; The City of Macon (D. C.) 20 Fed. 159 ; The Colon, Fed. Cas.
No. 3,025; Clapp v. Young, Fed. Cas. No. 2,786. No custom or
usage can be established requiring a less reasonable precaution. The
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City of New York, supra, cited by counsel for respondent, is not a
precedent here. That case merely holds that no recovery could be
had by a tug employed to assist the respondent vessel to her dock,
because such tug had notice of the intermittent use of the libeled
steamship's propellers, and therefore voluntarily assumed a position
of danger. In the case at bar the Columbia three times gave notice by
signaling of her presence and movements. Assuming that the North
land's propeller, while docking, was astir in the water, which the
Columbia should have seen, she nevertheless had a right to presume
that the revolutions of the propellers would momentarily cease, or
at least would be operated with due regard to her proximity and safety.
Irrespective of conflicting testimony as to whether the Northland was
actually stationary in her berth, the Columbia was undoubtedly justi
fied in believing that the steamship was so secured to her dock that
no harm or danger to her, as a passing tow, need be apprehended.
The failure of the Northland to answer the signals sounded by the
Columbia when she turned into the river, and on account of her near
ness to her place of lal1ding, might well convince the Columbia that
she could proceed safely in her course down the river alongside and in
close proximity to the Northland.

The respondent steamship contends that the propellers of the North
land were intermittently in continual motion in the steamship's entire
course up the river to her berth; that the commotion of the water
produced by the propeller could have been observed for a distance of
more than 100 feet, and therefore the approaching Columbia must
be held in fault for directing her course through the water in close
proximity to the screw. This contention lacks merit, for, as alre~dy

remarked, the Columbia was entirely justified in assuming that the
Northland would perform her duty in such a situation, and seasonably
stop the propeller to prevent injury. Nor was the Columbia negligent
in continuing in her course after she had succeeded in safely passing
the steamship. I am satisfied from the evidence that the port pro
peller,which was in motion, stopped while the Columbia was passing.
Under the circumstances, she could very properly assume that her
passing with tow had been noted by the officers of the Northland, and
no further danger or harm would be precipitated by the movement
of any of her propellers. The evidence clearly preponderates that the
sudden and unexpected starting of the starboard propeller as the
Campania was passing, in and of itself, produced the accident, which,
however, as we have seen, could have been avoided by the presence of
a competent lookout. The absence of a lookout at such a time, sta
tioned where danger to passing vessels in the river could be observed,
and timely notice given to the officers in charge, is a fault for which
the Northland is liable. In failing to comply with this reasonable
precaution, the burden is upon the Northland to prove that the acci
dent was owing to other causes, for which she is not chargeable.
Clapp v. Young, supra; The Ransa, Fed. Cas. No. 6,037. The cases
hold that "where fault on the part of one vessel is established by un
contradicted testimony, and such fault is of itself sufficient to account
for the disaster, it is not enough for such vessel to raise a doubt with
regard to the management of the other vessel. There is some pre-
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sum.ption" at •least, adverse to its claim with regard to the, propriety
of tb,~cond.uct of such other ves!;lel, and any reasonable doubt should
be resolved in its favor." Such is the doctrine enunciated in The
City of New York, 147 U. S. 85,13 Sup. Ct.2II,37 ,L. Ed. 84. See,
also, The Um.bri,a, 166 U. S.404, 17 Sup. Ct. 610,41 L. Ed. 1053; The
Oregon, IS8 U. S. 187, IS Sup. Ct. 804, 39 L. Ed. 943.

I, conclude, on the evidence as a whole, that the charges of fault set
forth in the cross-libel are not well founded. The evidence abundantly
shows that a wide turn of the bend of the river by the towing canal tug
was made necessary to safely navigate the tow on account of the pres
ence of a dredge and SCClW ,which were moored on the opposite bank,
and which occupied approximately 50 feet of the river. It also appears
that the steam tug Elk was passing up the river on the port side of
the Columbia and tow. These conditions made it practically neces
sary that the Columbia and tow should:pass down in a course close
to the north bank of the, river, and hence in close proximity to the
Northland. The evidenye, of the respondent owners of the Columbia
and of the Campania sustains the view that both canal boats were
properly navigated and equipped. On all the evidence, therefore, no
fault for the collision is attributable to them, or either of them. The
cross-libel is dismissed.

A decree may be entered for libelant against the steamship North
land, and an order of reference to the clerk of this court to compute
the damages.

MORRIS v. CHESAPEAKE & O. S. S. CO.

(DIstrict Court, S. D. New York. October 8, 1903.)

L CONTRACTS-PERSON ENTITLED TO SUE Fon BREACH-UNDISCI,OSED PRINCI
PAl,.

The real principal for whose benefit a contract was made is entitled
to avail himself of the contract, even though the other party had no
knowledge that there was an undisclosed principal.

2. SAME-CONTRACT FOR CARRIAGE OF CATTLE-RIGHTS OF ASSTGNEE.
A contract for the carriage of cattle on certain vessels is assignable

by the shipper, and the, assignment vests the assignee with the right to
sue thereon in his own name, notwithstanding a provision therein that
no part ot the space contracted for shall be sublet without the consent
ot the shipowner.

8. SAME-CONSTRUCTION-VESSELS "ALL SAIlllNG."
A contra~t by a steamspip company tor the carriage of cattle on cer

tain specified vessels, "all sailing" during certain months, imports a war
ranty that all the vessels named will sail during such months.

4. SAME-PAROL EVIDENCE TO VARY.
Where such contract makes no dlstlnctionbetween the several vessels

named, It cannot be changed by parol evidence to, ex~pt one from such
warranty.

II. SAME-RIGHTS OF UNDISCLOSED PRINCIPAL - EQUITIES EXISTING BETWEEN
ApPARENT PRINCIPALS. '

Where an undisclosed principal comes in and avails' himself of the
contract. he must do so subject to existing equities between the apparent
principals; and a claim for demurrage existing in favor of a steamship

~ 1. See Principal and Agent, vol, 40, Cent. Dig. §'§ 502, 503.
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company against a shipper with whom a contract for further shIpments
Is made may beset off against similar claims arising against the com
pany under such contract, although the latter was in fact made by the
shipper on behalf of another who made the shipments thereunder, and
In whose favor the claims arose.

In Admiralty. Action to recover damages for breach of contract.
Opdyke, Willcox & Bristow, for libellant.
Conyers & Kirlin, for respondent.

ADAMS, District Judge. This is an action which was brought by
the libellant to recover from the respondent damages arising out of
an alleged breach of contract made between the respondent and
Schwarzschild & Sulzberger Company and J. Shamberg & Son and
assigned to the libellant. The contract was in writing and is as fol
lows:

"Chesapeake & Ohio Steamship 00., Ltd., Agents.
Special Live Stock Contract.

New York, Oct. 19th, 1899.
Messrs, Schwarzschild & Sulzberger Co. and J. Shemberg & Son-Dear

Sirs: We offer, as Agents of Chesapeake & Ohio S. S. Co. Ltd. and owners,
and not on our own behalf, to let you suitable space as undernoted, for the
transportation of live cattle, that is to say: On the Steamers named in
margin intended to be dispatched about Sailing dates as per margin from
Newport News, Va., U. S. A. to the Ports named in margin, for 350 head of
cattle excepting 'RAPIDAN' and 388 head for S. S. 'RAPIDAN', at the rate
of Twenty-seven shillings and six pence Sterling per head. Freight to be
paid as customary at destination.

It being stipulated that no responsibility is to attach to the vessel, her
owners or her agents, for loss arising from delay in receiving or shipping,
or from the- Steamer not being ready to embark the animals, or for loss or
damage when caused either directly or indirectly by the act of God, the
Queen's enemies, strike, mobs, quarantine, insufficiency or defect in fittings,
lighterage to or from the vessel, trans-shipment, explosion, heat, fire at sea
or on shore, perils or accidents of the seas, rivers and naVigation, or arising
from boilers, steam, machinery, pumps or pipes of any kind (including con
sequence of defect therein or damage thereto), collision, stranding, heeling
over, upsetting, submerging or sinking of ship in harbor, river, or at sea,
however these or any of them may be brought about, or from admission of
water Into the vessel, whether this shall arise from any of the before men
tioned causes, or from any act of omission, negligence, default or error in
judgment of the pilot, master, mariners, engineers, stevedores, or other per
sons in service of the shipowner's occurring previously to the vessel's sailing,
or by unseaworthiness of the ship at or after the commencement of the voy
age (provided all the reasonable means have been taken to prOVide against
such unseaworthiness); the other conditions being as customary with us, and
as expressed in our form of Live Stock Bill of Lading, a copy of which is
hereupon endorsed, and which forms part of the Special Live Stock Contract.
No other cattle to be carried.

You are not to sub-let any part of the space referred to in this Contract,
without our previous consent, nor until the party to whom you propose to
Bub-let has signed and delivered to us an undertaking to be bound to all the
terms and conditions herein specified, it being understood that you are re
sponsible for the due observance of such undertaking. It is also provided
that we shall not be required to give any notice when to ship, except to you,
that you are not, under any circumstances, to be relieved from any part of
your obligation under this Contract; and that neither ourselves nor the
Owners of the Steamship assume any obligations whatever to the party to
whom you may sub-let. Bills of lading to be issued at New York as soon
as cattle are loaded.
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Itlll<ll8tfnC~y understood and agreed that under nocircum$tances will
catU~''He,ol!.rried free, tbr9ugh the ,precess of crowdIng a few extra, heads
In ill,e8P,ac~,' required for a, ,less nUIn,be,r, tb,,e,freight being, pa,yable per head.

SixdaYll'.llQtice tQ be giv'en you ,of the date when .thesteam~rwlll leave
Newport News, and the cattle are to be in Newport News, ready for ship
ment by the time called for, otherwIse usual demurrage to be paid the
Steamer. , And if the cattle are detained in Newport News, detention to be
paid for at the rate of 50 cents per head per day.

In consideration of the Shipperserigaging the spaces on the above named
Steamers, Agents give Shippers the option to be declared' -on ,'or before April
15th, 1900, of taking the cattle spaces, conditions as above, on their Steamers
sailing from Newport News to Liverpool and London for the months of
May, June and July, 1900, at30/-Sterling per head. Should'Shippers declare
as their optIon that they will take the spaces for the additional period named
above then a new cOlltract shan be made containing an option to the Shippers
for a, further period of three months on the same terms,' option to be de
clared on ,or before the, fifteenth day of the last month covered by the con
tract. TMs arrangement' to .continue for all the months of the year 1900 in
periods of three months each unless Shippers should at any time not avail
themselves of their optibnhv.hen this agreement is to terminate.

Shippers have option to be,.4eclared upon receipt of the six days' notice of
Steamers readiness to receive of declining to ship cattle in which case they
shall pay the Steamship Olmpany upon sailing of the Steamer from Newport
News one-half of the freight on the cattle in full settlement of dead freight. ,
in which case also no other cattle to be carried.
** * accept the above offer, and 'hereby agree and bind * * * to

shIp the number of animals called for on . the terms and conditions there
stated. P. Pro Furness, Withy & Co., Ltd.,

Geo L Woolley, Agents."

severally
J. Shamberg & Son.
Schwarzschlld & SUlzberger Company.

P. Joseph,
Vice Prest"

(Written across the face)
"Accepted Each firm Shipping
one half &

signed
not jointly.

All sailing during the months
of December, 1899, January,
February, March, Aprll, 1900,
for London and Liverpool.

(Written on left-hand margin)
"Nothing contained herein shall be construed to relieve any Manager.

Agent, Master or .owner from any liability which it is made unlawful to con
tract against by C. 105 of the Acts of the 52d Congress of the United States,
approved February 13, 1893, but they shall have the benefits of all the
exemption, for liability conferred by the Act."

(Written on right hand maJ,'gin)
"S. S. 'Rapldlln.'

S. S. 'Shenandoah.'
S. S. 'Rappahannock,'
S. So 'Greenbrier.' '
S. S. 'Cbickahominy.'
S. S. 'Appomattox.'
S. S. 'Kanawha.'''

The libellant became the principal by the assignment and the said
original parties became his agents in the fulfilment of the contract.

Numerous shipments of cattle were made under the contract for the
benefit of the libellant w,hose acts tended to show ,a recognition by the
respondent of the libellant as the principal in the' tnmsaction.

On or about Aprils, 1900, the said agents notified the respondent
that the option provided for in the contract to continue the contract
during the months of May, June and'July, Igoo,would be exercised.
The option for the months of August,September and October, 1900,
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Fourth Cause of Action.
The libellant claims that the respondent at all times during Decem

ber, 1899, and throughout the entire year 1900, failed to furnish cattle
space or to carry any cattle upon the steamer Rapidan, although she
made seven trips across, on each trip carrying live cattle and freight
at rates greatly in excess of those fixed by. the contract with the
libellant; that during said period the libellant had in readiness for
shipment cattle sufficient to fill the space on the steamer reserved
under the contract, whereby libellant suffered damages to the extent
of $40,000.

The respondent, answering the libel makes some formal denials and
avers that the arrival of the Chickahominy was delayed by sea perils
until February I, 1900, and all reasonable diligence was used to dis
patch the steamer as soon as practicable thereafter and no liability for
demurrage on the cattle accrued.

The answer to the second cause of action, after denying the formal
allegations, avers that the arrival of the Greenbrier was delayed by
sea perils until February 25, and all reasonable diligence was used to
dispatch her as soon as practicable thereafter and no liability for de
murrage has accrued.

125F.-5

was also exercised by notification on or about July 10, 1900, and the
option for November and December, 1900, was exercised by notifica-
tion on or about October S, 1900· ...;:'L

First Cause of Action•
.- On or about January 27. 1900, the respondent gave notice to the
libellant that the steamer Chickahominy had been fixed to sail from
Newport News on February 2, 1900, and the libellant procured and
had in readiness for shipment on that vessel 351 head of cattle on the
day appointed, butthe steamer did not sail until February 6, by reason
of which detention the libellant claims damages at the rate of Soc.
per day per head, amounting to $702.

Second Cause of Action.
On or about February 20, 1900, the respondent gave notice to the,

libellant that the steamer Greenbrier had been fixed to sail from New
port News on February 26, 1900, and the libellant procured and had
in readiness for shipment 351 head of cattle on the day appointed,
but the steamer did not sail until February 28, by reason of which
detention the libellant claims damages at the rate of 50C. per day per
head, amounting to $351.

Third Cause of Action.
On or about February 24, 1900, the respondent gave notice to the

libellant that the steamer Rappahannock had been fixed to sail from
Newport News on March 3, 1900, and the libellant procured and had
in readiness for shipment 359 head of cattle on the day appointed, but
the steamer did not sail until March 5. by reason of which detention
the libellant claims damages at the rate of Soc. per day, amounting
to $359.
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«;Fhea-n,swel' to the- third caUSe Qf~ction denies the allegations of the
libel.",,,,,I 'i', " , t, ' ", ' ,

The answer to the fourth cause of action makes some £Ql;ma.l denials
and avers that there were nO,sC}ilings of the RC!-pidan during December,
1899, or during 1900, arid that it was not in contemplation of the
parties thaLthecontraet should attach unless the vesseLsiiled in the
respdndent'stservice,which she did not, and that in October, 1899,
Furness.WitJ~y:&rCd~i Ltd., as agents of the resp6ndent,"entered into
a live stock ,contractwj~h Schwarzschild & SulzbergerCo.and J.
Shamberg & Son j with certain steamers mentioned in, the margin, the
Rapidan being,dme,of-them, but thatitwas, understood and,agreed be
tween the parties prior to the. execution of the:c6ntract !hat the
Rapidan was not a vesselb~lollgin~ to the respondent or regularly
running )n its line, budhat she'was temporarily chartered and would
M.t be Otieof'the vessels~'sailin:g4uringthe moriths": above stated
unless her charter was conti~ued' and that if it was not and if the ves
sehtiCl:nohun in responderit'sserviceduring the currency' of the cattle
contratct!,',of\any renewabbf,it, :thecC1Jntract should not ,be deemed to
applytdodndude'her cat,tlespaces :in any way. Ids further averred
that the ~ssel'With thekno!wledgeof Scbwarzschild & Sul,zherger Co.
and J. Shamberg & Son was taken on time charter by the British Gov
ernment prior to the sig:1}in~ofthe~ontracta,ndthat her name was
in<;luded ip it only on rh[t(faith of the agreement ~nd understanding
that if would: attach to het o'nlyin the event of hetreturn to the re
spondent's'service andthatJinfacflihe'stea.mer neverC3Jme-oack into
therespondent's'servic{h:lurll1g the ,currency of the[~attle'contract in
questiorlan'd"never was 'a'vesset to which the contract or any renewal
oFitattachelL ' . '

The' contentitms adva.nced' by the respondent are:
1st. That the libellant has not proved any privity with the re

spondent entitling him to maintain this action in his own name.
The. ~vid~nce shows' tha~ the respondent knew with whom it was

dealing.. Cer:tainicorre~po,nd~ncetQokplace between the libellant and
hi$,assignor.s of which t~,respondentJwasapprised and there was
sotpe direct dealing betwtl'enthe libellant and the respondent, in the
sha.pe of bills, o,fJadingfQ!'!some of the shipments made•• ,The libellant
to the knowledge 'ofthe ,respondent, was operating in the name of the
Morris Beef Company, ,Ltd.,. and mnny of the shipments were by that
company and th~ respondent, coUected:demurrage ,. frOm the libellant
upon at least one shipment. The inference that he knew of the rela
tion of the, parties to the cOntract i~ jrresistible.

Moreover, tpe real priricipal was entitled to come in and avail him
self of the contract madef6r his beriefit, even though the respondent
did not know there was an tllldisdosed principal. " New Jersey Steam
Nav. Co.v.Merchant's"Barik, 6 How. 344, 378, 380, 12 L. Ed. 465;
Ford v. Williams, 21 How. 287, 16 L. Ed. 36;'Baldwin v. Bank, I
Wall. 234, lfL. Ed.534;Pricha,rd v. Budd, 76 Fyd. 710,22 C. C. A.
50 4. - ". "_ ' ". '. ,"; ,. . I

Thesitua,tion is not changed by the'provision in the contract that
none:' of the space should be sub.llet: 'The contention of the re
spondent is, that in view of such provision, the libellant could acquire
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no rights in the. contract, but the difference between sub-letting and as
signing is material. In the one case, the lessee claims the whole or a
part of the premises he is entitled to occupy. In the other, he trans
fers all his right in a contract and the assignee acquires all the rights
and assumes all the liability of the assignor. Lynde v. Hough, 27
Barb. 415; Bedford v. Terhune, 30 N. Y. 453,86 Am. Dec. 394; Field
v. Mills, 33 N. J. Law, 254.

2nd. The respondent is not liable for having offered cattle space on
the Rapidan.

The respondent's contention is that the words "all sailing" during
the months covered by the contract, should be read "all that may sail."
In my opinion, the expression should be held to import a warranty
that all would sail. Any other view seems to me to be inconsistent with
the plain intention of the parties,as shown by the terms of the contract.
There is nothing in the contract to distinguish the Rapidan from
the other steamers, about which liability for, by the respondent, there
is no dispute. The contract is unconditional and unambiguous and
can not be destroyed by parol evidence. Bast v. Bark, 101 U. S. 93,
97, 25 L. Ed. 794; De Witt v. Berry, 134 U. S. 307, 315, 10 Sup. Ct.
536, 33 L. Ed. 896; Seitz v. Brewers' CO' I 141 U. S. 510, 12 Sup. Ct.
46,35 L. Ed. 837; Van Winkle v. Crowell, 146 U. S. 42, 13 Sup. Ct. 18,
36 L. Ed. 880; Corse v. Peck, 102 N. Y. 513,7 N. E. 810; Thomas
v. Scutt, 127 N. Y. 133, 27 N. E. 961.

3rd. The claims for demurrage due to the respondent from
Schwarzschild & Sulzberger Co. and J. Shamberg & Son are admissible
as set-offs in this suit.

The respondent's contention in this regard is entitled to more con
sideration. It is claimed that there is due to the respondent some
£1500 for demurrage arising out of transactions between it and the
assignors prior to this contract. The claims are before the court and
can be dealt with conveniently in this action. The parties stand in the
position they would have stood if the assignors had really been prin
cipals. Montagu v. Forwood, Law Repts. 2 Q. B. Div. 1893, p. 350;
Taintor v. Prendergast, 3 Hill, 72, 38 Am. Dec. 618.

I do not find that the defences should be sustained except as to the
demurrage last referred to.

Decree for the libellant, with an order of reference.

WESTERN UNION TEL. 00. v. PENNSYLVANIA CO.

(CirCUit Court, W. D. Pennsylvania. October 6. 1903.)

No. 46.

L TELEGRAPHS-CONTRACTS BETWEEN RAILROAD AND TELEGRAPH COMPANIES
-CONSTRUCTION.

An executory contract between a telegraph company and a railroad
company for the construction and operation of a telegraph line on the
right of way of the railroad company, to be used for its benefit in the
transaction of railroad business, and for the .benefit of the telegraph
company in the transmission of commercial messages, which provided
that the poles and cross-arms for the original construction should be
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furnished and placed by the railroad company, and expressly gave the
telegraph company the right to string a second wire thereon, did not
operate as a conveyance to the telegraph company of any estate or in
terest In the realty, in the absence of any words of grant therein, but
created' a relation of joint own,ership and interest between the parties in
the personalty used in constructing the line, subject to the terms of the
agreement.

a SA)(E""':RIGBT OF TERMINATION.
A contract between a telegraph company and a railroad company for

the joint construction and use of a telegrllpb line along the latter's road,
which fixes no time for its expiration, is not perpetual in its operation,
but is terminable at the option of either party on reasonable notice.

In Equity. On demurrer to bill.
Rush Taggart and A. M. Neeper, for complainant.
Dalzell, Scott & Gordon, for defendant.

BUFFINGTON, District Judge. This is a demurrer to a bill in
equity filed by the Western Union Telegraph Company against the
Pennsylvania Company, lessee of the Cleveland & Pittsburg Railroad
Company, The bill is based upon an agreement entered into in Octo
ber, 1856, between the WesternJJnion Telegraph Company and the
Cleveland & Pittsburg Raili'oad Cdmpany; and the rights of the com
plainant herein considered arise under that contract, and an alleged
subsequent parol modification thereof. On June 2, 1902, the Pennsyl
vania Company, the successor ofJhe Cleveland & Pittsburg Railroad
Company, notified the telegraph comj)~l,lly it would terminate such con
tract in one year thereafter, wheteupon the latter filed this bill to com
pel specific performance, and to ~njoin respondent frdm terminating
the contract.. The respondentMs demurred, and the questions in
volved in suclldemurrer which are herein considered are, first, whether
this agreement conveyed to complainant an 'easement or grant of real
estate in perpetuity; and, secondly, whether the contract is terminable
by the railroad em reasonable 11Otice. In view of the case of The
Western Union Telegraph COll1panyv. The Pennsylvania Railroad
Company (C. C.) 120. fed. 362, and the affirmance thereof by the
United States Circuit Cburt of Appeals (123 Fed. 33), it is not neces
sary to here consider any right claimed by the bill to vest in the
complainant by virtue of the act of Congress of July 24, 1866 (14 Stat.
221, c. 230). The case turns on the agreement of 1856, and the mean
ing and construction of such contract are referable to its date of execu
tion. If the writing then vested 110 interest in realty, the actions of
the parties since have not enlarged its scope, for both have acted and
are now acting under it, and their existing rights and status are derived
therefrom. The property here involved is situate in Ohio and Penn
sylvania, and in these states a grant of realty, by their statutes of
fraud, must be in writing.. The common-law requirement in a con
veyance'of real estate is that it shall contain apt words of conveyance,
or manifest a clear intent by other terms. Examination shows that
this writing contains no apt words of conveyance, nor evidences an
intent to convey. Its form is not that of a conveyance. It styles itself
not by the title given to a conveyance, viz., "lease," "indenture," or
"deed," but by that of "agreement" or:':,contract"; and, while it is a
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mere formal matter, it will be noted the grantor of the alleged realty
is made the party of the second part, and the grantee, of the first part.
Moreover, if this paper is to be regarded as a conveyance, and its
effect is to create a perpetual servitude and easement on the property
of the railroad, and to bind the telegraph company, in perpetuity, to
operating and exercising such easement, then these broad po,vers and
obligations are irrevocably granted and assumed in perpetuity by these
respective corporations, without recital of any statutory authority
thereto enabling them, or, if such powers are presumed, no corporate
action authorizing their exercise by the executive officers is recited.
The paper simply shows exercise of power by the executive officers,
without reciting enabling statutory authority or corporate action.
Presumably, this agreement was made between parties familiar with
the forms and requirements of conveyance and due corporate action.
It was between companies engaged in large affairs. They knew what
each meant to grant and acquire. The omission, then, from this con
tract of all form, words, and terms incident to a conveyance of realty,
and of reference to authority to exercise the broad powers now im
puted to this writing, is most significant. If the parties intended to
convey and grant, presumably they knew how to express such interest
in fitting terms. But if the instrument was capable of such construc
tion as to make it a conveyance, it must be conceded it would be a
strained one, and therefore one to be resorted to only in case it is not
susceptible of a single, natural construction. But this we think it is.
The paper was executory. No present consideration passed. The
purpose was to establish a relationship between the parties covering
telegraph appliances and facilities thereafter to be constructed, to pro
vide for their repair and extension, and to regulate their use in the
transmission of railroad business for the benefit of the railroad, and of
commercial business for the benefit of the telegraph company. Such
agreements have been held to create joint enterprises and ownerships.
St. Paul, etc., Co. v. Western Union Telegraph Company, II8 Fed. 5II,
55 C. C. A. 263; Western Union Telegraph Company v. Burlington,
etc., R. Co. (C. C.) II Fed. I; Atlantic & Pacific Tel. Co. v. Union
Pacific Railroad Co. (C. C.) 1 McCrary, 541, 1 Fed. 745. By it the
railroad was to secure telegraphic services in conducting its business,
and the telegraph company was to have the use of railroad property,
and the facilities to carryon a general commercial telegraphic busi
ness. In the original installation the railroad was to furnish in place
poles and cross-arms; the telegraph company to furnish wire, in
sulators, instruments, and patents, and string one wire. For stringing
this wire the railroad was to pay $30 per mile. Certainly, by this
original installation of poles, cross-arms, and wires thus made or paid
for by the railroad company, and located on its own ground, it cannot
be said that the telegraph company acquired any title to the land to
which these fixtures were attached. For aught that appears in the
contract, the telegraph company had no express right of entry to
these poles or wires. The duty of keeping the line in order rested
upon the railroad, and under the parol modification the telegraph
company simply furnished material, while the railroad did the work.
Under a working contract for such a joint undertaking, it is clear that
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no~asement or grantot any interest in realty was contemplated or
required. It is. true, the telegraph Qompany had the right to string

. another wire for its own use; but this~ it will be observed, was on the
poles of the.railroad, and, such ri~ht, when exercised, w~~ not incident
to ownershIp created or vested; put. because the contract expressly
allowed it. .Indeed, the express grant of such right by sections im
plies that, in the scrivener's view,such grant \Vas essential to the exer
cise o.f,that which would. have been an incident'ofownership, if the
telegraph company, by the agreenlent a.s a whole, was vested with a
line easement. The eighth clause provides tha't the railroad company
was not to allow any other telegraph line or individual to build or
operate a line of telegraph on or along the said railroad, or any part
thereof. Such a provisiori' was held, in the case of The Pacific Com
panyv.Western Union Telegraph Company (C. C.) 50 Fed. 494, in
compatible with the conte,ntion that the contrad, conveyed a right to
the real estate, because)t 3.1110unts to an assertion by the railroad
company of a right to <;oritl,"olthe future use of the ground. That the
material. furnished by the' teleg'raph company went into the construc
tion of liiles does not of itselfniake them or it realty. Much less does
it draw to such personalty ownership of the particular ground on which
they are placed. It must be borne in mind that they are so placed
under the contract, and if the ,contention of the parties, evidenced by
that ~ontract, was that they Werell<;>t to be considered realty, they will
be treated .as personalty. Whether fixtures such as poles, wires, and
rails lose their character as pei"son*ydepends in a great measure upon
whether the one who plac~d· them on another's ground intended such
a result. St.; Paul, etc., Co, v. Western Union Telegraph Company,
II8 Fed. 513,55 C. C. A,.203; Wiggins Ferry Co. v. Ohio, etc., R.
Co., 142 U. S. 409, 12 Sup. Ct.. 188, 35 L. Ed. 1055; Van Ness v.

Pacard,2 Pet. 137,7 L. E'cl.374; Wagnerv. Cleveland, etc., R. Co.,
22 Ohio St. 563, 10 Am. Rep. 770; Northern Central R. Co. v. Can
ton Co., 30 Md. 347; Toledo R. Co. v. Dl,ll1lap, 47¥ich..456, II N.
W. 271; Oregon Co. v. Mosier, 14 Or. 522, 13 Pac. 300,58 Am. Rep.
321; Western Union Co. v.Burlington (C. C.) II Fed: I ; Tifft v.
Horton, 53 N. Y. 380, 13 Am. Rep. 537. To these maybe added
Apsdenv. Austin,S A. & EHis (N. S.) 671, where the court said:

"It is possible that each party to the present instrument may have con
tracted on the s~ppositiQn that the b~siness would be carried on, and the
service in fact 'continueq, during the: three years, and yet, neither party
might have been willing to bind;hb:nself to that effect; and it is one thing
for the court' to effectuate .theint~tion.of the parties. to the extent to which
they may have even imperfectly ~ressed them~elves, and another to add
to the instruments all such covenants' {lEI upon a full cOI!slderation the court
may deem fitting .for completing 'the iritention of the parties, but which they
either purposelY or unintentionallYhll.'tfe omitted. The former is but the
application of a, rule of construetiol;lto,. that which, is 'written, The latter
adds to the obligations by which. the parties have bound themselves, and is,
of course, qUite unauthorized, as well as liabre to great practical injustice
in the appl1catton." .' , ." '.'

!he agreewent then' being' ori~)or the further~rice.·?fa joint enter
pnse, and not for the grant of aJ;1, 1tJ,terest or. easement In realty, weare
of opinion it was terminable at tJ1e option of either party on reasonable
notice. No time was specifie4 for its continuCl-nce, but clearly,. under

C -., ; ., c· ' ., "'" '.
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the terms of this contract, its subject-matter, and the objects in view,
the failure to specify any time could not imply that this agreement was
for all time. As is the case in many joint enterprises without time
limit, the parties probably assumed the success of the enterprise and
benefits accruing therefrom to the parties afforded a guaranty of in
definite continuance. The outcome justified such belief, for this con
tract, without provision for continuance, has, through the advantages
accruing to both parties, worked its own extension for nearly 50 years.
The view that the contract, being without limit, was terminable, is in
accord with the authorities. Echols v. New Orleans R. Co., 52 Miss.
610, was a contract for cord wood to be furnished without limit of
time, save that it was to "continue as long as satisfaction be given by
the contractors." It was held terminable on reasonable notice, al
though there was no default of the contractors, the court saying:

"Perpetual contracts of this character will not be tolerated by the law, or,
rather, will not be enforced as imposing an eternal and never-ending burden.
An agreement to furnish a support or service or a particular commodity at a
specified price, or to do a certain thing without specification as to time, will
be construed either as terminable at pleasure, or as implying that the thing
to be done shall be implied within a reasonable time, and the obligations
shall cease with the same limitation. Any other theory than this would
subject incautious persons-a class, it may be remarked, which includes the
majority of mankind-into lifelong servitudes, and greatly fetter and embar
rass the commerce of the world. Indeed, it may be said that any other theory
is a moral and practical impossibility, and, if indulged in by the courts,
could not be enforced in the ordinary concerns of life."

In Jones v. Newport News Co., 65 Fed. 736, 13 C. C. A. 95, a coal
tipple and trestle were constructed by a warehouseman under an agree
ment with the railroad that it would construct a switch thereon and
deliver coal to him. There was no agreement as to time. It was held
the railroad company could terminate the switch right, the court say
ing:

"It is not alleged that either the defendant or his predecessor agreed to
keep the switch in the main line for any definite time, or that either ex
pressly agreed to keep it there forever. The plaintiff contends that, nothing
having been said as to time, the implication is that the switch was to be
maintained at all times; i. e., forever. Such a construction is quite at
variance with the views of the Supreme Court, as expressed in Texas & P.
Railroad Co. v. City of Marshall, 136 U. S. 393 [10 Sup. Ct 846, 34 L. Ed.
385]."

In the case of The B. & O. R. R. Co. v. The Ohio Company, referred
to in the case of The Chattanooga Co. v. Cincinnati Co. (c. C.) 44 Fed.
456, it was held that though there was a grant by the Ohio & Miss.
Ry. Co. that the B. & O. R. R. Co. "shall have the exclusive right
to forward express matter over the said railroad of the party of the
second part," and the latter company had established and opened
offices all along the line of the railroad of the Ohio & Mississippi Com
pany, and had acted under a contract for some years, it was neverthe
less terminable by the Ohio & Mississippi Company. Coffin v. Landis,
46 Pa. 432, was an agreement without specification of time continu
ance. This the court refused to regard as perpetual, saying:

"It is evident, then, that were we so to construe the agreement as to hold
obligatory upon the one party to .employ, and upon the other party to serve,
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during &ny {)erlod, we sll<l\1ld be in danger of impQSing liabilities which both
parties purposely avoid~d assuming. And if It ,be admitted that neither of
the parties contemplated a severance' of thereIation formed by the contract,
at the wUl of the other party, it d\jes' not folltiw that we are at liberty to treat
the agreement as conta'ining a covenant against it. 'That would be to make
an expectation of results eql'!ivalent to a bi:r;tding engll.g~ment that they shouid
follow."

Without· discussing at length cases. cited by counsel for the tele
graph company, of which the Mississippi Logging-Co. v. Robson, 69
Fed. 775.16 C. C. A. 400, Great Northern Ry. Co. v. Manchester, S.
& L. Ry. Co., 5 De Gex.& S. Ch. Rep. 138, and Llanelly Ry. Co. v.
London & Northwestern Ry.Co., 7 H. L. 550, are examples, it will be
observed that present and valuable considerations in each case, on the
execution of' the sevelial agreements; 'passed to the party that after
wards sought to terminate. Moreover,in considering' the English
cases, regard must be had to the .statutory right of the railroad, by
appropriate proceedings, to compel 'a running arrangement· of the
general nature provided by the agreement. Holding the agreement
ncmterminable was therefore, in effect, but giving the railroad what
it could secure by, statutory proceedings.

After full consideration, we are of opinion the present agreement
conveyed no interest or e;l.sement in realty, and that it was terminable
on reasonable notice, for which latter conclusion we find support in
Texas, etc., Ry. Co. v. City of Marshall, 136 U. S. 407, IO Sup. Ct.
846,34 L. Ed. 385. We are also of opinion the relation between the
parties was one, of joint ownership and interest in the personaJty sub
ject to this particular agreement. but the extent of that ownership
or interest is not here involved or determined.

Our view of both the two questionl) noted in the early part of this
opinion being.with th~, respondent,a decree sustaining the demurrer
to that extent may be drawn.

BOARD OF TRADE OF CITY OF CHICAGO v. L. A. KINSEY CO. et at

(Circuit Court, D. Indiana. July 14, 1903.)

No.10,On.

1. EXCRANGES...,PROPERTY tirQUOTATIONS-RIG,RT TO PROTECTION IN EQUITY.
Conceding that the Board of Trade of the Cit~, of Chicago 4as, a

property right in the quotations of, prices made on its exchange, based
on legitimate transactions, it is riot entitled to invoke the aid of a court
of equity for the protection of its right in its quotations under evidence
showing that sometbing,like 95 per cent. of the contracts made .on its
exchan~~ are for We l;'lale of commodities ·for future delivery, and are
closed. immediately after the transaction 'by a settlement of differences
between its members,permitted by its rules, and made with its knowl
edge and consent at the close of eacb day!s business.

2. SALES FOR FiJTtlllE DELIVERY-VALIDITY.....INTEN'rtoN OF PARTIES.
WhE'ther •a contra~tfor. the purchase and sale. of a commodity for

future delivery, made on an exchange, is legitimate and valid, or merely
a wagering transaction, depends on whether it 'was the intention of the

OJ 2. See Gaming, vol. 24, Cent. Dig. §§ 22, 23, 25.
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parttes at the time ijlat there should be an actual delivery of the com·
modity, and payment therefor. Such an intention is not necessarily
negatived by tbe fact that the contract Is subsequently closed out without
delivery, fly the payment of dilferencell; but where It Is the habItual
pl'll.ctice and custom of the members of the exchange to so settle contracts
immediately after they are made, extending to almost the entire bulk
of the transactions of the exchange, It must be presumed that such was
the intention when the contracts so Ilettled were made, and that no actual
sale and delivery was contemplated.

In Equity. Suit for injunction.
Henry S. Robbins and D. P. Williams, for complainant.
Smith & Korbly, Charles D. Fullen, and S. N. Chambers, for de

fendants.

ANDERSON, District Judge. On March 25, 1902, the complain
ant filed its bill for an injunction to restrain the defendants from re
ceiving, obtaining, using, selling, or distributing the quotations of
prices 6f grain and other commodities dealt in on the floor of the
complainant's exchange in the city of Chicago. A temporary restrain
ing order was denied by the court, and on motion of the complainant
for a temporary injunction the cause was referred to a master to take
the evidence. On July 8, 1902, the motion for a temporary injunction
was denied, and the cause was by the court, on its own motion, re
ferred to Hon. Edward Daniels, master in chancery, to consider
the evidence already taken, and to take such further evidence as the
master should deem proper and pertinent to the issues, with direction
to report the facts, with his conclusions of law thereon. On October
10, 1902, the master filed his report. Both parties have filed excep
tions to the finding of facts contained in the master's report, and the
defendants have filed exceptions to his conclusions of law. The ex
ceptions to the finding of facts will be overruled, except in so far as
inconsistent with this opinion. .

I think the master's finding of facts is sustained by the evidence, and
substantially covers the case. But in some particulars the master
does not go as far as the evidence warrants, and I cannot agree with
his conclusions.

The master states as his conclusions of law:
"(1) The contInuous quotations of a trade exchange, all defined in the tore

goIng findings of fact, are a species of property.
"(2) The complainant has the common rights of' property in the continuous

quotations of the Board of Trade of Chicago as described in the f'oregoing
findings of fact, unless the atIirmative of either one of these tour propositiODIl
can be establlshed."

NO.3 of these propositions is as follows:
"(3) That said continuous quotationll are made up eIther entIrely, or at

least of' such a large proportion, ot fictitious prices illegitimately created in
feIgned trading transactions oonducted with the connivance ot the complain
ant, contrary to the inhibitIonll of the law agaInst gambling, 80 that all of said
continuous quotations must be placed In the category ot nuisances per Ie, in
which no property can exist."

The master then holds that neither of these propositions is, in law,
maintainable as regards complainant's continuous quotations, and
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t~cotrtmet'1~s a;' decree ."ip' ,fa\tbr'of Cdinplajnant~ '., In ' 'discussing the
:aboV~ P~PP9~itiop:c3. the, inash~1," ,$~Ys:' '\'

"Tbe argument which alleges vicednl these contiX\uQusquotations in effect
eomes to this: In the tiJilecontraots'Jmade in ·thepits, delivery of the prop
erty is not intended, and,:tlleproof afAhis, fact lies'lin the complainant's rule,
under which such time contracts are entered into, wbich permits the closing
out of such 'contracts by:the direct,method or the ring method of settlement.
If such methods of settlement do not bespeak a gambler's intent, then they
are valid, and upon this phase of this suit the only question is tbis: Do the
direct method of settlement and the ring method pt settlement, necessarily
imply an intent on, the, part of the parties, to time contracts not to make or
receive deliveryo! the property sold and bought? In my opinion, that ques
tion is an8,wElred in, the negative by tbl'icase of Clews ,v. Jamieson, 182 U. S.
461, 21 Sup. at 845, 45 L. Ed. 1183. Even if there be a few gambling trans
actions in the pits of the complainant (and that such is probably the fact is
a matter of)l!gitimate inferen~e trom the foregoingflndingof factsl, still that
fact would ,tnot 'place all the plices made in the pits in the category of nui
sances per sa. The entire volume of such prices canllOt be so condemned."

In my judgment, proolf ',oJ the fact that delivery is not intended in
thesecollt:racts, does' not, sO far as this case is concerped, lie "in the
complain::lnt's rule under which' such contract~ are entered into, which
permits the closing out of such contracts by th~ direct method or the
ring method of ,settleme#t~;:' The question wgether delivery is really
intended, is ,not to be detenninedbY the form of the contracts, nor
by the method' by whicli1heymay be settled. To determine this,
the real nature and character, 0fthe transaction must be looked into.
It may quite. pJ:9perly be,~ld that a rule which permits of the adjust
ment of. tdm~~ctions by.sett1e1l1~nt upon, ,differences instead of by
actual delivery qoes not, of itself,'prove that no delivery was intended;
but other evidence may cle~rly show what the real nature of the
transaction is. , - : ,.',,, ' ;

The master,."in his findings, states:
~., ; . , . ... . ,.

"Among the' daily transactions in complainant's 'pits' there are 'hedging'
cqntracts, 'sIlr-e;Hljil' and 'scalIling contracts'; and all of these forms of time
contracts are adjusted by both the 'direct' method and the 'ring' method of
'Settlement. Upon the qu~stion What !>art at all the transactions in the pits
aJ16, adjusted, by the 'direct' method and the 'ring' method of settlement the
evidence Is not very satisfactory. It tends to show, howeve!,', and I accord
ingly so find, that at leas~ :thJ;ee-fourths otthe total transactfons in the pits
are adjusted by the 'direct· and 'ring' method of settlement."

And again the master ~tates. ,"Most time contracts' made in the
pits" are settled,..by these methods. I think the evidence discloses
that a much lar~er proportithFthan three-fourths of the total transac
'fions in the pits is settled by the ((direct" and "ring~: l;11ethods; that
the proportion is nearer 95 per cent. than 75 per cent. In other
words, the evidence in thj;gicase shows that almost the entire bulk of
ithetransactionsin the pits (the reports of which make np the "contin
-uous quota:ti()TIs") are transactions in which no delivery is made, and
,Which 'are~\osed by: tIie, (,lirector ring method of settlement. The
mere facUlul-fin a given#s¢or)n a number of cases no delivery is
made is not decisive. A man may buy or seU'for future delivery,
and actually inten<i at the time of making the purchase or sale to re
ceive or ddiverthe'propetty, 'and then, prior to the time of the ma
ttirity6f thetontracts~cMfige his mind, and offset the contraCts, and
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settle upon differences. In such case the trans,action is legal, if he
in fact intended to receive or deliver the property at the time the con
tracts were entered into. The determining factor is the intention of
the parties at the time of making the contracts. "The generally ac
cepted doctrine in this country is, as stated by Mr. Benjamin, that .a
contract for the sale of goods to be delivered at a future day is valid,
even though the seller has not the goods, nor any other means of get
ting them than to go into the market and buy them. But such a con
tract is only valid when the parties really intend and agree that the
goods are to be delivered by the seller and the price to be paid by the
buyer; and, if under the guise of such a contract, the real intent be
merely to speculate in the rise or fall of prices, and the goods are not
to be delivered, but one party is to pay the other the difference be
tween the contract price and the market price at the date fixed for
executing the contract, then the whole transaction constitutes nothing
more thana wager, and is null and void." Clews v. Jamieson, 182
U. S. 461, 489, 21 Sup. Ct. 845, 45 L. Ed. II83; Irwin v. Williar, IIO
U. S. 499, 508,4 Sup. Ct. 160, 28 L. Ed. 225; Pearce v. Rice, 142 U. S.
28, 40, 12 Sup. Ct. 130, 35 L. Ed. 925. It is perfectly plain that in al
most all of the transactions, the reports of which make up the "con
tinuous quotations," no delivery is in fact made, but that they are set
tled upon differences. The question then comes to this: Do the
parties, at the time of making the contracts, intend delivery, or do they
intend to do what they actually do-settle upon differences?

It is said that neither the number of instances in which these cOn
tracts are settled upon differences nor the proportion of them which
are settled in this way is sufficient to establish that no delivery was
contemplated. But certainly such facts bear powerfully upon the
question of intent. Ordinarily, men are presumed to intend to do
what they do in fact do. This is the presumption when the intent with
which a single act is done is the subject of inquiry. Surely it cannot
be said that this presumption is less strong in the case of a vast num
ber of aqts, done repeatedly and habitually. The evidence shows that
the actors in these transactions, as their settled habit and practice,
make contracts for future delivery, and immediately, with a uniformity
of practice almost complete, settle these contracts upon differences;
and they do this continuously, day after day, month after month, and
year after year. Under the ordinary rule of judging the intent by the
act, there seems no room for doubt that these contracts are a "mere
cover for the settlement of differences"; that no delivery is intended.

The complainant asks this court to believe that the actors in these
transactions do one thing and intend to do another thing. It must
be conceded that in almost all these cases of purchases and sales for
future delivery no delivery takes place. The court is asked to find
that delivery is intended though no actual delivery is made; and thi5 in
the face of the fact that such purchases and sales are adjusted without
delivery so soon after they are entered into. The master, in his find
ings, says:

"Most time contracts made in the pits are adjusted as between members
of the complainant association before the specified time of delivery arrives by
either the first or the second of the above-named methods. Direct settlements
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8.1:'e effected thy offsetting illmilarcontractlJ at the close of the business hours
of ellCl1 dar:1n the following mlJ-IJ:ner: As SOO:l), as it is prl!-cU()abl~afte/:'the
close of business in the 'pits" ea<:h broker (individual, firm, 'or corporation)
conductingbustness in the 'pi11l', takes from the day's transactions on his
books the contracts similar as to ,amount and time of delivery to counter con
tracts, JIla~e with other members of the complainant association, and ascertains
therefromtlie difference at the aggregate prices of such similar contracts, and,
If the diffetence be in his favor, the amount of such difference is charged to
the other,party in such counter contracts, and, if the difference is against
him, such' difference is credited to the other party to such counter CQntract.
The following is a simple,Ulustration: If during the day broker A. has sold
to broker B, 5,000 bushels ,ot, Dece,mbe~ wheat at 71'\ cents, per bushel, and
broker B. hlI.ssold to broker A. 5,000 bushels of December wbeat at 76 cents
per bushel, after offsettingtbeoontracts at 75 cents per bushel, there Is a
difference in B.'s favor ot one cent on each bushel, or $50. This offsetting
difference lJ;l cash is placel1 as 8. debit or credit, as the case may, be, upon the
clearing house sheet herei,l:ll;d~ter described of the respective brokers, parties
to said counter 'or offsetting contracts. The 'ring' method of settlement is as
follows: Each broker (person; firm, or corporation) conducting business in
the 'PUll' "has lin employ~, who is called a ,,'settlement clerk,' who keeps a
reCQrd of all his employer's'\1'c8I,l,sactions in the 'pits.' The complainant asso
ciation furnishes a room wherein all of such settlement clerks meet at stated
hours eachda:y, and compare their respective bOoks, caIled 'settlement books,'
which are reqUired by the'complainant association to' be kept by each broker.
Upon comparing their respective books, said'settlement clerks ascertain what,
if any, outstandi~g time contracts may be offset by some other corresponding
time contra,ct:made by t!;leparties with other members of the association, and
which of such contracts are,by consent of the parties thereto, permitted to
be offset, and thereupon, under the rules of the complainant association, are
deemed to have, been settled, provided the 'requirements of sections 6, 7, 8,
and 9 ot rule 22,of the complaiMllt associ~tion are met as therein provided
with reference tq" the cl~af,l,ng hous~ sheet and other details, of settlement
therein specified:'" ',", , '

;', J: ' , . ! I ,~ ,

In other ,vv9r~s, tbeper:~ons "conducting business in the pits" day
after day q1e~t in tpes~pits, and ostensibly buy of ,ancj seIlto each other
enormous quantities of grain and provisions for deJ.ivery at certain
specified times in thefuttire, usually months i]J thefutute. There is
no pretense whatever that these pers<;ll)S, or those for whom they act,
l;iave thisgraill an<;l provisions on hand. This fact is met by the
proposition that; it,is lega~toJ sell for future delivery what one does not
have, becaus.e' he maYPrqcHfe 'it ,in tin)e to deliver. Now, what do
these persons,assooq as tb,e:x make these aUegedcontracts, do?
Does he who has, sold proceed'~Ojprocur,e" the property, So that he may
deliver it at the, time he h~s a:greed, or does he wl10 has bought pro
ceed to prepare hims~lf,toreceivewhat he has pur;chased? Not at
all. "At the close .of business; each day;~' "as sOQlilasiHs practicable
after the cIo,se of busine,ss in tbe pits," the$~ ·persons meet, and imme
diately proceeq :tosettle, the,ir c;ontracts upon differences by the direct
method or the ring method oj ,settlement. Between the time of
rr,aking the contracts, and, their s~ttlement, what circumstance has
arisen to caUSe them to prefer to settle, by differences instead ,of by
delivery, as they ostepsiblyagreed? "The only time that intervenes
between tqe,-~J9se oftpe transactions it} the pits and the settlement
of the contracts there made is the time required to find "corresponding
time contracts~' which maybe setoff,againsteacb:otqer. These per
sons have ':$ettlement derks,"and the clerks have books called "set
tlement books/" and complainant provides a: "settlemenF-roolu" for
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these "settlement clerks" to meet at stated hours each day, and com
pare these "settlement books," and ascertain what contracts may be
settled by differences. There are no delivery clerks, no delivery
books, and complainant furnishes no room in which these persons
may meet and arrange for either the actual or symbolic delivery of the
property ostensibly bought and sold. The entire machinery provided
by complainant is for the purpose of settling these contracts upon
differences; not for carrying them out by delivery.

The evidence also discloses that, when these persons "conducting
business in the pits" meet to settle, all time contracts are settled upon
differences, unless orders are specifically given not to settle in this way.
Settlement upon differences is the rule; delivery is the exception, and
the rare exception. Can it be said of intelligent men that they meet
day after day and make ostensible purchases and sales of grain for
future delivery, and day after day settle such purchases and sales upon
differences with no pretense of delivery whatever, such being the
almost universal practice, and yet that they actually intend delivery
when the ostensible purchases and sales are entered into? To hold
this the court must find that these persons actually intend delivery
when they make the contracts, and change their minds between that
time and the time of settlement, which, as the evidence shows, follows
so swiftly after the contracts are made.

The master also finds that:
"It is fairly deducible from the evidence that the aggregate business trans

actions in grain (in the pits of the complainant association) was largely in
excess of the total wheat and corn production of the entire United States
during either of the years 1900 and 1901, and was many times over the entire
receipts in Chicago of grain during each of said two years of 1900 and 1901,
and of such receipts in Ohicago less than twenty per cent. inspected up to
grades of grail] which could be delivered upon time contracts made by said
sales and purchases in the pits."

So that it was physically impossible for more than a very small
part of the grain ostensibly bought and sold in the pits to be delivered.
Are men to be held to intend to do that which is and which.theJ know
to be impossible?

Again, the master finds:
"It is also true that a decrease in the total grain production of the United

States .does not cause a proportionate, decrease in the volume of business done
in the 'pits' of the complainant association, but, on the contrary, such business
is larger during a year in which there isa shortage in the grain crop."

The less grain there is to be bought and sold, the more these per
sons buy and sell. There seems to be no legitimate relation between
these dealings in the pits and the actual commodity.

If the form of the contracts and the methods by which their settle
ment may be accomplished are alone to be considered, the master's
conclusion is correct. The contracts, on their face, are valid. "A
contract which is on its face one of sale with a provision for future de
livery being valid, the burden of proving that it is invalid, a,s being a
mere cover for the settlement of 'differences,' rests with the party mak
ing the assertion." Clews v, Jamieson, supra. Therefore the burden
is upon the defendants to show that no deliveryis intended. I think
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the defendants have shown thats1,1.ch contracts are. entered into with~.
out any intention, at the time,on .the part of the pal:ties to the con
tracts, that;,clelivery shall take place, but that the intention is that the
contracts:.shall be settled upon differences. Instead of real contracts
for the fututedelivery of property, they are pretencl,ed contracts for
immediatesettIewent upon differences. If this be the case, they are
gambling transactions under the authorities above cited.

It may be said that some of these transactions are not tainted with
this vice; that in them delivery took place and was intended. If the
rule was delivery, and settlement upon differences the exception, a
different conclusion might be reached. But delivery is the rare ex
ception, and the intention to deliver is likewise rarely present. The
complainant dbes not prevent the making of these illegal contracts,
and permits the mingling of the illegal with the legal. I think that
the proportion of these transactions which are illegal is so large as to
characterize and taint them as a whole, and that whatever property
right complainant may have in the "continuous quotations" in ques
tion is so infected with illegality as to preclude resort to a court of
equity for its protection.

VOIGHT v. MIHALOVITCH.

(OircuIt Court, So D. OhIo, W. D. December 19, 1899.)

No. 5,227.

1. OUSTOHS DUTIEs-CLAl!SIlI'IOATION-CHERlUES IN ALCOHOL.
Certain cherries imported. in casks, in a surroundIng fluid contaInIng

alcohol added for· the· pu~pose of resIsting, fermentation and decay, the
cherries being an 1nedibl~ variety, inte,nded to be used in the manufacture
of cherry juIce, are specially provided for In paragraph 263, Schedule
G, § 1, c. 11, Tarilf Act ;Tuly 24, 1897, 30 Stat. 171 (U. S. Compo St. 1901, p.
1651), as "fruits preserved·in * * * spirits," and are not dutiable under
paragraph 299, Schedule II, § 1, c•. 11, of said act, 30 Stat. 174 (U. S.
Compo St. 1901, p. 1655), 'either as "cherry juIce" or as an unenumerated
artIete sImilar thereto, "either in material, quality, texture, or the use
to which It may be applied," under section 7 of said act, 30 Stat. 205
(U. S. Compo St. 1901, p. 1693).

AppeafbyHenry V6ight~ surveyor of customs at the port of Cin
cinnati, Ohio, from a de~ision of the Board of General Appraisers
(G. A. 4296) on certain merchandise imported by Mihalovitch, Fletch
er & Co.

The merchandIse in controversy consIsts of the sour, wild red cherries
known in Germany as "KIrschen Sauer," imported in casks, in a surrounding
fluid containing more than 10 per cent. of ,alcohol, that was added for the
purpose of resisting fermentation aD,d decay.. The cherries are not intended
or fit for human consumption, but were imported to be used in the manu
facture of the cherry juice .of commerce... The Importers entered the goods
for duty under the provision in paragraph 2i33, Schedule G, § I, c. 11, Tarilf
Act July 24,1897, 80 Stat. 171 (U. B•. Comp., St. 1901, p. 1651), for "fruits pre
served I~ * *.* spirits"; :but the ~urveyorof .customs at the port of Cincin
nati classified them as "cherry juIce," under par'!lgraph299 of s,aid act, ()n the
ground that they are not enumerated in the tarllf, and under section 7 of said
act, 30 Stat 205 (U. B. COmpo St. 1901,p. 1693), wHIch provides that un
enumerated articles "sballpay the same rate of duty which is levied on the
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enumerated article which it most resembles," "either in material, quality,
texture, or the use to which it may be applied," were dutiB,ble as cherry juice
because they most resembled that article, within the meaning of said section
7. His view that the cherries are not enumerated in paragraph 263 was
based on the theory that the expression in that paragraph, "fruits preserved
in spirits," was a term of commercial designation, and did not include the
cherries under consideration; also that said paragraph 263 covered only such
fruits as are edible and intended for table consumption, and, under the rule
of noscitur a sociis, these inedible cherries would be excluded. The Board
of General Appraisers, on protest by the importers, reversed the decision of
the surveyor, directing that the merchandise be reclassified as originally en
tered by the importers. The surveyor appealed.

William E. Bundy, U. S. Atty., and Harlan Cleveland, Special
Asst. U. S. Atty., for the surveyor.

J. C. Harper and Judson Harmon, for the importers.

CLARK, District Judge. The decision of the Board of United
States General Appraisers is before this court for review. There is
no such conflict in the facts in this case, so far as it depends upon facts
directly in issue and to be decided, as to require a statement of the
case or a discussion in detail of the evidence. It may be said in a
general way that the evidence to be considered consists of the facts
and circumstances as they existed at the time of the enactment of
the tariff act in question (Act July 24, 1897, c. 11,30 Stat. 151, U. S.
Compo St. 1901, p. 1626), and those facts and circumstances are in
tended to enlighten the inquiry as to the true interpretation of those
provisions of the tariff act in question. This is, in general, the pur
pose of the evidence in the case, and in that view the conflict is not
serious or very substantial. It is true the experts differ somewhat
sharply in opinion, but the importance of that difference is not very
great, and such a conflict is quite common, as the wide experience of
counsel on both sides has led them to admit. The circumstances
thus brought out as facts, and intended to throw light upon the in
quiry, are, among others, the trade history of the article in question,
its growth, method, and purposes of manufacture, and its uses, the
history of importations like this, the previous tariff legislation upon
the subject, decisions of the board of appraisers, the practice of cus
toms officers, and the disputes as to proper classification. These
are facts brought out for their supposed value:as bearing on a proper
interpretation of the existing tariff act. The primary question di··
rectly in issue and to be decided ,is whether the imported article in
question is "fruit preserved * * * in spirits," within the mean
ing of paragraph 263, Schedule G, § I, C. II, of the tariff act of July
24, 1897, 30 Stat. 171 (U. S.. Compo St. 1901, p. 1651). The conten
tion, as, I understand it, is not that the article is the cherry juice of
commerce, and subject to classification under paragraph 299, Schedule
H, § I, c. II, of the tariff act of July 24,1897,3° Stat. 174 (U. S. Compo
St. 19°1, p. 1655), instead of paragraph 263, but that in its condition
as imported, and in its chemical elements, and considered in the light
of the only purposes for which it is used, it is so similar to cherry juice
as to remove its classification from paragraph 263, and rertder it
subject to ,classification under the similitude clause of paragraph 299,
section 79f the act, 30 Stat. 205 (U.S. Compo St. 1901, p. 1693)" The
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questions .of what is the cherry juice of commerce, and how far the
article irtquestion is identical wi~h 'that, have been discussed, and are
here Ci:ln"$idered only in order to. ~etermine whether this importation
was properly clasllified as "fruits,'p,reserved * * * in spirits," or
whether a proper classification wO'uld place it under the similitude
clause lismore closely resembling'd1:erry juice. It is conceded, and
has. been distinctly decided, that cl~etry juice described in' the tariff
act has an established commercial meaning. U. S. v. Rheinstrom,
13 C. C..A. 261, 65 Fed.984~ 31 U. S. App. 271.

It could not, therefore, be successfully insisted that the article in
question-is the cherry juic~ of commerce, as it is not the manufactured
article which satisfies that description. as known to commerce. Of
course, if the contents oIa cask are separated,and the fruit and fluid
in which it is preserved are separately considered, there would be
still less ground in support of the view that the fruit, or solicls,was
cherry juice, although it might be argued with force that the fluid
separated from the 'fruit was cherry' juice, or should be so classified
under section 7. This, however, I ,think untenable, in view of its com
mercialmeaning.

It is also admitted, or too eviden.t .to be denied, that the words "fruit
preserved. in spirits" had .no technical or commercial meaning differ'
ent from" their popular and ordinary meaning at the time of the en
actment of the tariff lawoi 1897. It is also obvious and is admitted
that paragraph 263, Schedule G, §. I, c. II, of the tariff act of July
24, 1897, 30 Stat. 171 (U. S. Compo St. 1901, p. 1651), contains new
legislation not found in the similar sections of previbus tariff acts.
It is, moreover, an established fact that the red cherry juiceimporta
tions like the one in question commenced in 1891 or 1892, and that the
proper classification of such fruit became a question between the im
porters .and the government officials; and conceding, as argued by
counsel for the government, that the precise question now presented
was not considered in any of the disputes, nor in the decisions of the
board of general appraisers in relation to the general subject, it still
remains true that the disputes necessarily directed attention at once
to the diffic1Jtlty found in the proper 'classification of fruit like that in
these new importations. ·There can he no doubt that the customs
officials charged with the duty of enforcing the tariff act in relation
to these importations were .fully aware that the purpose of these
importations was to manufacture the red cherry juice from the arti
cles imported, and to thereby secure a more favorable rate of duty
than had previously been obtained by importing the manufactured
or expressed cherry juice itself. In this situation of affairs it is diffi
'cult to believe that Congress would have enacted the law of 1897,
with the full. donsiderationin detail Which is given to such an act,
without theitiattention being specially invited t6,this subject by the
government officials,whohad experienced difficulty in the matter,
and who were; fully aware of theJ trdub1e which hlid grown ou~ of
iniportatioflsof this kind; It would Mrdly. be just to assume other
wise than that Congress was fully advised of the facts relating to this
specific article, when dealing with the tariff act, and, if so, the fact
that llOQiffereJat or morespecifk reference was made to the article
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becomes significant. In view of the situation, it would have been
quite natural for Congress, in paragraph 299, after referring to the
cherry juice, to have added the words, "or materials used for manu
facturing cherry juice," or the like specific description a.pplicable to
this article. Or again, in paragraph 263, this article could have been
distinguished for the purpose of classification by adding to the enu
meration there given the words, "and other fruits of an edible char
acter, or intended for table use," or such similar terms. It would, I
think, be difficult to maintain logically that an article should be classi
fied under the similitude clause as a nonenumerated article, when such
an article had been previously imported, and was well known, and
therefore suhject to specific description and enumeration. If the
origin of importations of this kind was subsequent in time to the
enactment of the tariff law of 1897, there would exist much more
satisfactory ground for classification under the similitude clause, for
the reason that the article was not previously known, and therefore
not subject to specific enumeration or classification at the time of the
passage of the tariff act. Furthermore, it is conceded that cherry
is a fruit as originally put up, and if it had remained in Germany for
the purpose of being there manufactured, as was the custom, it
would undoubtedly at any time previous to its manufacture into
cherry juice have remained a "fruit preserved in spirits," according
to the ordinary and popular meaning of the words. Again, if we
imagine our tariff law as being in force as an internal revenue law in
Germany, it would seem quite clear that the cherries in question, as
originally put up in casks for the purpose of preservation until cherry
juice could be manufactured therefrom, would remain classified as
fruits preserved in spirits, according to the popular meaning, notwith
standing any changes which might take place in the casks. Nor do
I think such a classification would become different by reason of any
changes resulting from motion in transportation between any places
in Germany, such, for example, as transportation from Magdeburg
to Hamburg. It is true that the change brought about as a result
of transportation is much greater when the goods are brought to thi~

country, but the change is a difference in degree, and not in kind.
The other fruits enumerated in paragraph 263 are of a character suit·
able for human food, and to be used as such, as must be admitted, and,
this being so, counsel for the government contends, and with great
force indeed, for the application of that principle of construction
recognized as the rule of noscitur a sociis. The application of this
principle was pressed in argument at bar, and is again urged in the
brief, and the great force of the argument must be acknowledged.
In view ofthe fact that the article in question fully satisfies the de
scription in the statute, or, stated otherwise, that the descriptive terms
in the statute undoubtedly fit the importation in question, when taken
in their ordinary and popular meaning, with the further fact that there
is no techilical or trade meaning, it may, I think, be well doubted
whether the fundamental principle embodied in this familiar maxim
noscitur a sociis applies in its full force. I am disposed to think that
the force of the argument based upon this rule is somewhat broken,
in view of the remark already made that the article in question, and
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the methodinw.hich it had been impor.ted, must have been known to
Congress at the time of· the tariff act, and· that notwithstanding such
lmQwledge the descriptiQnin paragraph 263 was left. so that,· taken in
,its genel'al and popular; meaning, it .would,undoubtedly be applied to,
and fit, the article or,QQjeetin question. This, I think, must be true,
notwithstanding that no reason should be ,given for associating the
arti~le under a general description in a class with other articles dif
ferent ip their use, but pot in their name or method of preservation,
as fruits: preserved in. spirits. In this connection, I thihk, too, the
fact m\l$t be noted, as Judge Somerville says, that Congress imposed
a cluty ,of 25' cents more per proof gallon upon the excess of spirits
used in the importation of preserved fruits than the duty upon import
ed brandy and spirits, intending thereby apparently to protect the
government again~t fratlds upon the revenue under color, of importing
fruitspr~served in spirits. The fact that, in the. tariff, acts prior to
1897,Congress hadfoull~lno occasion to dealwith the fruits preserved
in spirits or brandy on.a per centum basis. and with a limitation in
that respect, must be treated as possessing' some significance or in~

fluet)ce in Construing par:agraph 263. It is true one case, In. re Maron
(1896), ,is cited as showing a previous controver~ywhere the quantity
of brandy and of cherries were about eq'IJal. But that case was clearly
an attempt at fraudulent evasion of the customs laws, and should have
been so ,treated. It will admit of question whether the frl,lits pre
served. in ',.spi.rits or br.and,.. y, enumerA.te.d in paragraph ~63, design,ed
for humar food or table use, and ordjl1arily put up for sUc:h purposes,
would have brought abotj1t the new legislation in paragraph;a63.If
put up incasks or other large vessels, so as to ft1rpisq opportunity
to import alcohol in that form,. and thereby commit frauds u:pon, the
revenue, it would seem not difficult to deal with it asa fraud; for if
the form aIl~ original identity of the, fruit were SO chat).ged in trans
portation a/> the cherries in question, the article could no longer be
practically used for human food or on the table, andnp such daiw
could be made for it. Be; this asit·may, the fact is ~pat the ordinarY
importations of fruit preserved for table use for many years, had'
producednoh;gislatiot)" like the new provisions inparagrapp 263,
Schedule G,§ I, c. II,'[:ar#iAct July 24, 1897, 30 Stat. 171 (U. S.
Compo St. 1901,p.1651),alldwemay infer thqtno such,trouble h~~
been experieJ1,cedas to call, for legislatiop like tliat;in this paragrapq,
dealing not (;mly with "fr.uits preser.ved· * * ,*. in spir.its," but
with, such Jr.gits when contailling ap(jye 10 per ;~nt.. of alcohol, with
a sp~cificduty on the eXCeSS, leav.ingthe remainder subject to the
regular duty. • . T, ....) :.1:. ' .' ..

Somewhat broadly ~c;)llsideredl Ithipk it must be,.wknowledgeq,that
in the articl~ ill' q~estiC)tl: ~.e. ~~v~' the;,difierepce bet,\\!eenthe raw ma
terial and theman.ufactured product,1?etween the ,materials and the
article. mag~; th.er;efrom, :~n •the process of, manufa~tu.re. The a~icle
:made is qhe/;'ry JUlce, and; tPA words. "clw,rry juice" hav~. a commercial
meaning,,~d;'must be litIiitl:\d accordingly,: whiJ,e.(th~,words, "fruits
preserved *.~* in spirits,",haYe ,nos~ch restl,"ictedcqrnrnercial
meaning,and,must betak~'Pin their ordjnaTY: and comprel1ensive
meaning. Arthur y. Morljison, 96 U. SOj.!9~,24~. Ed. 764., Giyin,g
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to the. words this popular comprehensive meaning, the article in
question comes within the description, "fruits preserved in spirits,"
and must be classified accordingly.

Conceding that the question of proper classification is left doubtful,
the result must be the same. In American Net & Twine Company
v. Worthington, 141 U. S. 468, 12 Sup. Ct. 55, 35 L. Ed. 821, Mr.
Justice Brown, giving the opinion of the court, said:

"We think that the intention that these goods should be classified as gilling
twine is plain; but were the question one of doubt we should still feel obliged
to resolve that doubt in favor of the importer, since the intention of Congress
to impose a higher duty should be expressed in clear and unambiguous lan
guage,"

It would seem that Congress is willing that this material may be
imported for the purpose of making cherry juice, subject only to the
provisions of paragraph 263. If not, there is and was at the date
of the enactment no difficulty in making its intention clear by specific
and apt words of description. There was no concealment, false repre
sentation, or other act showing fraud in the case. If the importer
can import the fruit and manufacture the juice in this country, and
thereby avoid a higher rate of duty, the right to do so cannot be denied
when no other valid objection exists.

As I concur in the opinion of Judge Somerville in the more particu
lar discussion of the case, I refer to that opinion as giving my reasons
more in detail, and with this reference I do not deem it necessary to
carry the discussion beyond the general statements made from my
study of the case.

The result is that the ruling of the board of appraisers is affirmed.

UNITED STATES v. LINNIER.

(Oircuit Court, D. Nebraska. September 28, 1903.)
No. 157.

1. CRIMINAL LAw-JUDGMENT-POWER OF COURT TO PRONOUNCE FOR LOWER
OFFENSE.

In a criminal case In wbich a verdict has been returned finding the
defenoant guilty of a higher offense tban was warranted by tbe evidence.
the court bas power to pronounce judgment tbereon for sucb lower offense
included in tbe one charged as the evidence warrants.

2, SAME-POWER TO ACCEPT PLEA OF GUILTY OF LOWER OFFE:NSE.
A verdict finding a defendant guilty of murder in tbe first degree. as

charged in tbe indictment, was set aside by tbe court, and a new trial
granted. on tbe ground tbat, under tbe evidence, defendant was guilty
of manslaugbter only. Subsequently, and at tbe same term of court.
defendant offered a plea of guilty of manslaugbter. Held, tbat tbe court
bad power to accept such a plea and render judgment tbereon, notwith
standing tbe objection of the district attorney, since it stili bad power
to vacate its order setting aside tbe verdict, and to render judgment for
manslaugbter tbereon, as it, in fact, sbould bave done in tbe first instance.

Indictment for Murder. On offer to file plea of guilty of man
slaughter.
. W. S. Summers, U. S. Atty., and S. R. Rush, Asst. U. S. Atty.
]. M. Macfarland, for defendant.
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McPHERSON, District Judge. The defendant was indicted for
murder. The jury returned a verdict of guilty of murder, without
capital punishment. The defendant filed a motion for a '. new trial,
which a few days since was sustained, and a new trial granted. There
upon defendant offered to file a plea of guilty of manslaughter, and
allow the court to pronounce judgment ,thereon. All of the foregoing
things occurred at the present term; The United States attorney
objects to the court receiving such a plea, and objects to the court pro
nouncingjudgment on such a plea., , The questlons now for determina
tion are, what is the dut;y,and what the power, of the court in the
matter? '

I hearl1 all the evidence in the case, having presided at the trial.
While there are difference~ of opinion as to the case, lam entirely
familiar with all its phases~ And my knowledge and my beliefs, and
mine only, must govern me in my actions. My views of the case are
stated in an opinion filed in sustaining the motion for a new trial.

The United States attorney d~es nOt claim to have additional evi
dence. Under the theory of the prosecution, the government could
not well have other evidence than what was introduced on' the trial.
He does say that "since the trial sev~ral suggestions have come to this
office that lead me to believe the ca,se has aggravating features, such
as to justify a jury in returning a veidictof guilty of. murder," etc.
What these suggestions are, is not stated, By whom received, it is
not stated. From whom rece1ved,cat). only be surmised. The court
cannot act on statenlents' sO extravagantly hearsay, and when the
author of the "suggestions"is not made known.

Briefly sta'ted, my conclusions are that the defendarit is guilty of
manslaughter, and should be punisheci therefor, and that he is not
guilty of murder, and should not be punished for that crime.

Having disposed of the :qucstiOll of what crime defendant is guilty
under the ins:lictment, and. that he is llotguilty of the higher crime
of murder, the remaining question is, has the court the power or legal
right to, and ought the court to, receive the plea of guilty of man-
slaughter, and pronounce judgment thereon? .',.,. ' ,

State v. McCormick, 2'1 Iowa, 4Q2""414: T~i~ case is .one of the
leading cases, if not the leading case, of the' country, mapping out the
distinction between murder at common law and murder of the first
degree, as defined by statute.. ThetIefendant was. convicted of mur
der in the first degree, and seiltence.dtodeath, which the evidence
seemed to warra,nt. But the indictment was adjudged by the Iowa
Supreme Court to only, begood'asa common-law indictment, and
theref~re on!y ~oo? for. murder in th,e. $~corid deg-ree, thepunis~m.ent
for which was,hfelmpnsop.ment,. 01" fpr.'a term of years. The mqlct
ment not covering so high acrirne a's that of which he was convicted
and sentenced by the district court; necessarily the judgment had to
be set aside'by the Supreme Court. A statute then in force in Iowa
with.. referenc.e to appeals i1'l,criminal cases provided; "It [the Supreme
CourtJ may affirm, reverse, or modify the judgment, and render such
judgment. as.th~ districtco~rtshould have,rendered." rIle Supreme
Court of lowa adjudged tli!tt, on the 'v:~rdict of gtiiltyof murder in the
first degree, it would render judgment as for murder in the second
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degree, because that was the judgment the district court should have
rendered. The opinion was by Judge John F. Dillon, then Chief
Justice of Iowa.

State v. Schele, 52 Iowa, 608, 3 N. W. 632: In this case the de
fendant, and apparently over the objection of the district attorney, was
sentenced for the crime of simple assault, in the face of a verdict for
a higher crime, viz., an assault with intent to inflict a great bodily
injury. The judgment was affirmed.

State v. Fields, 70 Iowa, 196, 30 N. W. 480: In this case the de
fendant was convicted of murder in the first degree. It was con
tended that the indictment was not good as covering that crime. The
Supreme Court passed that question, but, with the consent of the
Attorney General, rendered a judgment for the crime of manslaughter.
This was done because the Supreme Court held that the evidence only
showed the crime of manslaughter, and that the jury and the trial
court were mistaken in holding it to be murder.

State v. Keasling, 74 Iowa, 528, 38 N. W. 397: In this case the de
fendant was convicted by the verdict of the jury of the crime of an
assault with intent to commit murder. The court overruled his mo
tion for a new trial, no doubt as contended for by the district attorney.
But with the motion for a new trial overruled, the court sentenced
him for a lesser crime, but which lesser crime was covered by the in
dictment. The Supreme Court affirmed the action of the trial court,
with one judge dissenting, and another expressing no opinion on the
point.

Com. v. Squire, I Mete. (Mass.) 258: The jury found the defend
ant guilty of doing an' act feloniously. The court pronounced judg-
ment as for a misdemeanor, and the judgment was affirmed. '

Com. v. Mahar, 8 Gray, 469: The defendant was convicted of the
crime of larceny from a room. The Supreme Court ordered the de
fendant to be sentenced for a simple larceny.

Sullivan v. State, 44 Wis. 595 : The defendant was convicted of
the crime of assault with intent to commit a great bodily injury. The
case was reversed, with directions to the trial court to sentence him
for assault. This, however, was done because of a defective verdict.

Anderson v. State (Neb.) 41 N. W. 951: In this caSe the defendant
was convicted of murder in the first degree. On appeal the Supreme
Court held the evidence onlv warranted a conviCtion for murder in
the second degree, and the Judgment was so modified as to be for
murder in the second degree only. The Supreme Court did this by
virtue of a statute. But such action was because it was that which the
trial court should have taken.

State v. Watson (Wash.) 27 Pac. 226: The defendant was con
victed on a verdict of the crime of assault with intent to murder, and
he was sentenced to a term in the penitentiary. The Supreme Court
reversed the case, with directions to pronounce the judgment as for
a simple assault.

Simpson v. State (Ark.) 19 S. W. 99: The defendant Was by the
verdict of the jury and the judgment of the circuit court convicted of
murder of the first degree. Because of the evidence, the Supreme
Court reversed the case, with directions to the trial court to pronounce
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jl1(:lgtI1~nt for murder in the seconcl,degree. .The opiQiOl'L~ites with
approval the, .Iowa ca~es I have referred to, and also the following:
Hogan v. State, 30 Wis. 438, II Am. Rep. 575; Johnson v. Common
wealth, 24 Pa. 386.

Some of the cases cite the following, which I have not been able to
examine: State v. Hupp, 3t W. Va. 355,6 S. E. 919; State v. Hall,
108 N. C. 776, 13 S. E.18g.

Counsel for the government have submitted a brief on this question,
but they fail to-cite any case in conflict with the foregoing, and the
points sought to be made do not meet the question, and I have not
been able tQ,find any case in conflict with the foregoing.

It can therefore be said that, instead of setting aside the verdict
over the objections of both the United States attorney and the defend
ant, or of either, the c011rt, on the verdict as it stood, because of the
state of the evidence,could have pronounced, and it wduld have been
the duty of the court topronoullce, judgment for manslaughter, pro
vided, o( course, the evidence ,shows the .defendant to be guilty of
manslaughter, and if there were no errors during the trial as to the
crime. ,And the court having suc}). power and such being its duty on
a verdict; it is the more ,certain that a court can and should receive
a plea o£,a lesser offense, and pronounce judgment thereon. Because
the trial of the case was at this term,as was the order granting the
new trial..,--the term not yet having adjourned-it would be entirely
proper to y~cate the order granting a new trial, and then pronounce
judgment on the verdict, but pronounce judgment for manslaughter.
This auth()rity is recognized in the following civil cases: Memphis
v. Brown, 94 U. S. 715, 24 L. Ed. 244; Barrell v. Tilton, 119 U. S.
637, 7 Sup. Ct. 332, 30 L. Ed. 5II; Bronson v. Schulten, 104 U. S.
410,26 L. Ed. 997. And in the following criminal cases: State v.
Daugherty, 70 Iowa, 439,30 N. W. 685; Com. v. Weymouth, 2 Allen,
144, 79 Am. Dec. 776; Ex parte Lange, 18 Wall. 163, 167, 21 L. Ed.
872. And the following cases are cited, which I have not examined:
United States v. Harmison, 3 Sawy.ss6, Fed. Cas. No. 15,308; Rex
v. Price,6 East, 323. And such was the rule at common law. Free
man on Judgments (4th Ed.) § 69. As to this rule there can be no
doubt. therefore this court at this, time has the, power and the right
to vacate the order granting a new trial, and then pronounce such
judgment for such degree of crime as is covered by the indictment,
or (the form not being material) the order granting a new trial can
stand, and a plea he filed,and the judgment rendered thereon. The
result is the same, excepting that in the latter case the defendant is
absolutely bound by it. And the question is in no way met by the fact
that the United States attorney, objects to a judgment for man
slaughter. Such objection is, in a measure, persuasive, but not in the
slightest degree legally controlling.' I do not speak lightly of the
office of United States attorney. .But it is the duty of that officer to
prepare such indictments as ordered by the grand jury. When the
indictment is returned, then it, is his duty to move to dismiss, if he
believes such order should ,be entered, or, if he believes otherwise, it
is his duty to prosecute the case. In the case at bar he and his assist
ant have prosecuted the case, and to the fullest extent have performed
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that duty. They now, as they have the right, ask for. another trial.
That is their judgment, but in which they are mistaken. And their
opinion, no more than the opinion of defendant's counsel, can control.
-Both can and should urge their beliefs, supporting the same as best
they can by argument and by authority. But the motion of neither
is jurisdictional, and the argument of either one, in any case, can only
be intended as persuasive. The United States attorney has no lawful
power to have the grand jury return an indictment, nor direct what
degree of crime shall be charged, nor say under what statute the case
shall be prosecuted. The language of Justice Harlan in the opinion
of Williams v. United States, 168 U. S. 382, 389, 18 Sup. Ct. 92, 94,
42 L. Ed. 509, is pertinent:

"It is said that these indictments were not returned under that statute,
and that the above indorsement on the margin of each indictment shows that
the district attorney of the United States proceeded under other statutes, that
did not cover the case of extortion committed by a Chinese inspector under
color of his office. It is wholly immaterial what statute was in the mind of
the district attorney when he drew the indictment, if the charges made are
embraced by some statute in force. The indorsement on the margin of the
indictment constitutes no part of the indictment, and does not add to or
weaken the legal force of its averments. We must look to the indictment
its~,lf, and, if. it properly charges an offense under the laws of the United
States, tbat is sufficient to sustain it, although the representative of the United
States may have supposed that the offense charged was covered by a different
statute."

The United States attorney legally cannot prevent the return of an
indictment. It is not material, either, that he prepares it or signs it.
On his own motion he can file a bill of particulars, or the court may
direct him to file it. But when filed it is no part of the indictment.
And the United States attorney cannot amend an indictment by add
ing to or taking from it a word, even with the approval of the court.
Ex parte Bain, 121 U. S. I, 7 Sup. Ct. 781, 30 L. Ed. 849. It is and
must be the work of the grand jury, and, when indorsed by the
foreman and presented in open court in the presence of his fellow mem
bers, need have and can have no other evidence of its verity. The
United States attorney cannot dismiss a criminal case. He may
move to dismiss, but it is the judgment of the court only that can
dismiss the case. He can make no valid agreement as to what the
judgment shall be, either on a plea or verdict of guilty. All these
things, as done by the court, must be done by the judge presiding, and
he is alone answerable, excepting only his errors of law may be cor
rected by the appellate tribunals.

Therefore the defendant being guilty of manslaughter, and of that
only, in the judgment of'the court, the defendant wiII be permitted to
file a plea of guilty of manslaughter, and on that plea the judgment of
the court will be pronouriced.
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EQUITABLE LIFE ASSl:1R. SOC. OF 'TIlE UNITEl> STATES T. FOWLER.
, . .. •. • f

(Circuit Court, D. Delaware. October 1, 1903.)

No.1.

t INsuRANqll:, COMMISSIONEII-QUALTFICATION.
Section 1 of the DeJ.a.ware act of March 24, 1879, entitled "An Act in

relation' to Insurance Companies,"as amended March 17, 1881, 16 Del.
Laws, 854, in providing that the Insurance Commissioner "shall not be
a, director, officer or agent of, or <lirectly or indirectly interested in any
insnrance company except as an insured," creates a legal inability in one
while hoW~g the office of Insurance Commissioner to be or act as agent
of an insurance company of another state for the receipt of service of
process In Delaware.

(Syllabus by the Court.)

Thomas F. Bayard, for plaintiff.
William S. Hilles, for defendant.

BRADFORD, District Judge. The defendant, Edward Fowler,
a citizen' of Delaware, has dem).1rred generally to the declaration of
The Equitable Life Assurance Society of the United States, a corpo
ration of ,New York, hereinafter called the insurance company, in an
action on,'the case. The declaration; containing but one count, in
substance alleges, aside from matters not requiring present considera
tion, that Fowler was on or about June IS, 1897, duly appointed in
writing by the insurance c6mpany'~the agent or person" in Delaware
"upon whom service of process might be made on behalf" of the in
surance, company in Delaware; that this appointment was duly filed
as requited by law in the office of the prothonotary of the Superior
Court in Kent county on or about June 18, 1897;, that on or about
June IS, 1897, the insurance company, by one of its officers, duly noti
fiedin writing Fowler of such appointment and 6f the filing thereof
in the prothonotary's office; that afterwards, on or about October
I, 1901, Fowler, ,as agent of the insurance company, was served with
a writ of summonS at the suit of one William D. Denney in an action
of assumpsit brought by him in the Superior Court in and for Kent
county against the insurance company; that Fowler, on being so
summoned as agent, was 'lin'tht: proper and legal discharge of his
duties as such agent", b01.md to notify the insurance company that he
had been so summoned' as agent, in order that the insurance company
might appear by counsel and make defense in the action brought by
Denney; that, the insurance company had a full, just' and legal defence
to that action; that Fowler 'wholly neglected and failed to inform the
insurance company of the bringing of the action by Denney, and has
never" informed or taken means to inform the insurance company of
the fact that he, Fowler, as its agent was summoned in that action ;
that by reason of the failure of Fowler as its agent to notify the in
surance company of the service upon him of the writ of summons in
that action, the insurance company, having no knowledge of its
pendency, made no defence or appearance therein, and consequently
Denney obtained judgment by default against the insurance com
pany, the damages being assessed at the sum of $2,213.38, with inter-
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est and costs, for which final judgment was rendered; that after such
final judgment was rendered Fowler "continued to neglect the proper
and legal discharge of his duties as such agent, as aforesaid, and
wholly failed and neglected to inform" the insurance company of the
recovery of such judgment by Denney, so that the insurance company
remained in ignorance of the recovery of such judgment until the
time had elapsed within which it had a right under the law to have
it opened and to enjoy an opportunity to make defence in that action;
that, such judgment having been so recovered, the insurance company,
on or about June 28, 1902, paid and discharged the same with in
terest and costs, aggregating the sum of $2,311.39, and thereafter
made demand upon Fowler to reimburse and pay to it the amount of
such judgment, interest and costs; and that Fowler has neglected and
refused and still neglects and refuses to pay to the insurance cOm
pany the whole or any part of such amount. A copy of the written
designation of Fowler as agent is attached to and made a part of the
declaration. It contains a certificate which in part is as follows:

"I, Thomas D. Jordan, Comptroller of The Equitable Life Assurance So
ciety of the United States, do hereby certify that:

• • • • • • • • • •
(2) The said corporation designates Hon. Edward Fowler, Insurance COUl

missioner, residing at Laurel, as a person or agent within the State of Dela
ware upon whom service of process may be made and orders, rules and no
tices served in matters and things pertaining to the said corporation."

A copy of the record of the action brought by Denney against the
insurance company, attached to and made a part of the declaration,
shows, among other things, the return on the writ of summons as
follows:

"Summoned personally Dr. Edward Fowler of Laurel, as agent of 'Th"
Equitable Life Assurance Society of the United States', (a corporation of th.'
State of New York), on October 1st, 1901. So Saith,

"Peter J. Hart, Sheriff."

The declaration is framed on the theory that Fowler at the time
he ,,,,as served with the writ of summons in the action brought by
Denney against the insurance company was its agent to receive serv
ice of process, and as such agent was under an obligation and clothed
with the legal duty to inform his principal of the institution of the
suit. If Fowler was such agent he was by necessary implication under
such obligation and clothed with such legal duty. The vital question
is whether he was such agent. Section 5 of the act of March 24,
1879, entitled "An Act in relation to Insurance Companies", 16 Del.
Laws, 24, appears as section 7 in the act as amended March 17, 1881,
16 Del. Laws, 354. That section, among other things, provides:

"No insurance company or corporation shall be engaged in, prosecute or
tl'ansact any insurance business within the limits of this State, without first
having obtained authority therefor, agreeably to the provisions of this act.
and every such company, not incorporated under the laws of this State, shaU,
before doing business as aforesaid, deliver to the 'Insurance Commissioner'
a certified copy of its charter or declaration of organization, and also a cer
tificate, in such form as may be provided by the 'Commissioner', of the
name and residence of some person or agent within this state, upon whom
service of process may be made, and all process against such company issued
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o~tot th~co~rts,of tJ:rla State, may then and,thereafter be served UPOD such
pe~op.?J',~",~ell~ l;lQ~~~ignated," &c' l :'.! '

>Section.2 of the act as amended is in part as follows:
·'Section2. The foliowing shall be thedlItles of the 'Insurance Commission

er': FIrst. To see that all laws of thlsState respecting insurance companies
are' faithfully executed, and to require from all companies not chartered by
the laws of this State, transacting the. bUsiness of insurance in thIs State, a
certified ,copy of their charter or declaration of organization, and a certificate
of the name and residence of an agent or agents of said company reSident In
this State; upon whom serviee.of process against saId company may be made,
both ofwhlcb shall be filed in his office."

A comp:irisb'1'l of settion.s2 and 7 of the act as amended renders it
clear that the term "agent" as employed in section 2 has in all respects
the samE; force and eff~ct,as the terms "peTsort" and I~agent" in the
phrase "person or agent"'{ound in section 7. In section I is the fol
lowing provision:

"The 'Insurance Commiss1o~er' shall not be a director, officer or agent of,
or directly or Indirectly Interested in any Insurance company, except as an
insuredY

AIl -the above quoted statutory provisions were in force, not only
when Fowler was designated by the insurance company as its agent
on or about June IS, 1897, but when he, at the suit of Denney, was
served with the writ of summons October I, 1901. This .court takes
judicial notice of the fact that Fowler' was Insurance Commissioner
of Delaware at the time ,he was so designated as agent, and of the
further fact that in January, 1901, he ceased to be and has never since
been Insurance Commissioner. 'l;'he prohibition contained in section
I, save in one particular, is absolute and unqualified. "Except as
an insured", th~ Insurance Commissioner "shall not be a director,
officer or ageqt of, or directly or indirectly interested in any insur
ance company." A person employed .by an insurance company to
accept on its behalf service of process certainly is an agent of the
company within the usual and COmmon acceptation of the term.
There is nothrng.in the act or in any act in pari materia to indicate
that the word, {'agent" as used in section 1 should receive so narrow
and qualified a construction as to exclude its application to "an agent
* * * upon whom service of process against s~id company may be
made", as mentioned in paragraph "First" of section 2, or to a "per
son or agent * * * upon whom service of process may be made",
as mentioned in section 7. On the contrary, an examination of the
various provisions in the act touching the duties of the Insurance
Commissioner affords strong support to the conclusion that the
term "agent", as found in section 1, was intended to apply to anyone
employed by an insurance company pursuant to sections 2 and 7 to
accept on its behalf service of'process. It is, however, urged on the
part of the plainti~, .first, that. the prohibition in section I is directed
totbe Insurance Commissioner only in his official capacity, and, sec
ondly, that the words "Insurance Commissioner", immediately follow
ing Fowler'S'baine in his designation by the insurance company as
agent, were used, not as indicating")l.Oy official capacity in which he
should act as agent, but solely as descriptio personae. The latter con-
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tention probably is correct; but the first cannot be sustained. In
declaring that "the 'Insurance Commissioner' shall not be a director,
officer or agent of * * * any insurance company", the legislature
manifestly intended that no person while holding that office should
be such director, officer or agent. To hold that the prohibition ap
plies to the Insurance Commissioner in his official capacity, and not
in his private capacity, would emasculate the provision and present
a reductio ad absurdum. Fowler, then, being Insurance Commis
sioner, was expressly prohibited so long as he held that office from
being or acting as an agent of the insurance company on its behalf
to receive service of process. This prohibition was not declared for
the benefit of the Insurance Commissioner, but for the protection of
the insuring public. It is not a private or personal right or privilege
to be waived or insisted on by the Insurance Commissioner at his
option. Jt rests on public policy and creates a legal inability in
anyone, while holding that office, to be an agent of or interested in
any insurance company except as an insured. Such agency on the
part of Fowler while Insurance Commissioner was forbidden and
illegal. No consent, acceptance or agreement could create or im
part vitality to it. The declaration is not based on the ground of
estoppel, misfeasance or malfeasance, but proceeds solely on the
theory of liability for breach of duty resulting from the relationship
of agency supposed to have been directly created by·the making and
filing of the certificate designating Fowler as agent, and his notifica
tion thereof. But the making and filing of that certificate, and the
notification to him, did not of themselves constitute him an agent or
impose any duty upon him to act as such; for, as above stated, the
law prohibited him while Insurance Commissioner from acting as
agent. The declaration in its present form cannot be sustained. I
have been strongly impressed with the injustice and hardship to which
the insurance company has been exposed through the omission of
Fowler, on the facts disclosed, to inform it of the institution of the
Denney suit. It appears from the declaration that Fowler was
promptly informed by the insurance company of his designation as
its agent to receive service of process on its behalf. It was his duty
under section 2, as amended, to "require" from the insurance com
pany "a certificate of the. name and residence of an agent * * *
of said company resident in this state upon whom service of process
against said company" might be made. It was further his duty under
that section "to see that all laws of this State respecting insurance
companies are faithfully executed." It does not appear that Fowler
at any time before recovery of judgment by Denney repudiated the
appointment on the ground of its illegality or for any other reason,
or that, as Insurance Commissioner or in any other capacity, he
denied or questioned that the insurance company in designating him
as agent had purswint to law complied with a prerequisite to the
right to carryon business in Delaware. It further appears that
Fowler ceased to be Insurance Commissioner in January, 1901, and
thereafter was under no legal disability to act as agent for the insur
ance company, and that, although served October I, 1901, with the
writ of summons at the suit of Denney against the insurance company,
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he did not at any time communicate or take means to communicate
that fact to the insurance company, but left it in total ignorance of the
suit and of the recovery of finaljudgment therein. And it is further
averred that when the insurance company first learned of the Denney
suit the tiIne had elapsed within which the judgment recovered therein
might have been opened and the insurance company permitted to avail
itself oIa defence alleged to have been full, just and legal. Under the
peculiar circumstances of the case, and without intimating any opinion
whether the declaration can or cannot be rendered sufficient through
an amendment, leave will be granted to the plaintiff, should it be so
advised by counsel, to amend the declaration within thirty days next
following the date of filing this opinion. Should the declaration not
be so amended judgment will be rendered on the demurrer in favor of
the defendant.

UNITED STATES v. CLARK et al.

(District Court, M. D. Pennsylvania. September 30, 1903.)

No.6.

1. INDIOTMENT-MoTION TO QUASH-ERROR IN CAPTION. ,
An error in the caption of an indictment in stating the term at whlcb

It was found is not ground for quasbing the indictment, tbe caption being
amendable by the record.

9. USE OF MAlts TO DEFRA·'Uo-'-INDICTMENT.
A count of an indictment charging the defendant with using the mails

for tbe ,purpose of carrying out a fraudulent scheme is not rendered bad
by furtller unnecessary, allegations relating to the consummation of the
scMme; sucb averments being disregarded as surplusage.

8. SAME.
An indictment under Rev. S1. § 5480, as amended [U. S. Compo St.

1901, ,po 8696], for using the mails for tbe purpose of carrying, out a
fraudulent scheme devised by de'endant, must charge that the letters,
etc., aUegedto have been deposited in the mails were so deposited for
the purpolile ot carrying out or executing sucb scheme, that being a ma
terial part of the offense; whicb cannot be supplied by intendment.

.. SAME-NuMBER 'OF OFFENSES CHARGED IN ONE INDICTMENT-STATUTORY
LIMIT.

Eacb, letter put into tb~ post office in pttrsuance of a scheme to defraud
to be effected by tbe use of tbe mails constt'tutes a separate and distinct
offensefand as, by the express provisions of tbe act ot Congress, but
tbree 'olfenses committed. within the same six calendar montbs can be
joined in one iI\dictment, a, count wbicb cbarges, tbe defendant with
baving deposited witbin specified dates "a large number ot letters, cir
culars, and bOOklets, to: Wit, 500 letters, 500 circulars, and 500 booklets,
addressed to various persons wbose names and addresses1' are unknown.
is bad. Un1ted States v. Loring (D. C.) 91 Fed. 881, dissented from.

Go INOICTMENT":o-JOINDER OF OFFENSES.
Under, 'J~ev. St. § 1024 [U. S. Comp. Sti 1901, p. 720], counts tor using

the !Jlal~s to defraud, in violation o~ seGtion 5480, and for conspiracy tt>
comtnUsucboffense, under section 5440 [U. S: Comp. S1. 1901, p. 3676],
wbere based upon the same transaction, may be joined in one indictment.

Rule to'Qua'~h Indictment. See 121 Fed. 190.

f 2. Nonmailable matter, see note to Timmons. v. U. S., 30 C. C. A. 79.
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S. ]. M. McCarrell, U. S. Atty.
C. A. Van Wormer, for defendants.

ARCHBALD, District Judge. The caption is wrong, but that is
amendable, The indictment was found at the June term last at Wil
liamsport, and the title should show it. The statement therein that
it was found in October, 1902, is a mistake of the draftsman, due no
doubt to the idea that it was to stand as an amended and not as an
original indictment. But the records of the court show the time, and
by them it can now be corrected. IO Enc. Plead. & Prac. 425. There
are other defects, however, which are more serious.

The first and third counts are good, and so is the last. The joinder
of the latter is another matter, which will be disposed of presently.
The complaint made against the two former, that they combine a fed
eral offense with one of false pretense against the state law, cannot be
maintained. It is true that at the close each of these counts contain cer
tain averments with regard to what may be called the consummation
of the fraudulent scheme, and while it may be that these are unneces
sari', if not to some extent objectionable, as tending to lead the mind
away from the real issue, yet they do not vitiate that which is good in
the counts, and may be disregarded as surplusage, allowing the rest to
stand.

The second and fourth counts, however, are bad. In the second it
is not charged that the letter there said to have been deposited in the
post office was so deposited for the purpose of carrying out or execut
ing the fraudulent scheme which the defendants are alleged to have de
vised. This is a material part of the offense, and cannot be omitted.
It is the use of the mails as a means of accomplishing the fraud that
is the gravamen of the charge, and we cannot supply it by intendment.

In the fourth count the defendants are charged with mailing on vari
ous days between May 26, 1901, and May 26, 1902, in pursuance of
the scheme described, "a large nnmber of letters, circulars, and book
lets, to wit, 500 letters, 500 circulars, and 500 booklets, addressed to
various persons, whose names and. addresses are to the grand jurors
* * * as yet unknown." Aside from its general indefiniteness,
an omnibus count of this character cannot be sustained. Each letter
put into the post office in pursuance of such a scheme constitutes a
separate and distinct violation of the act (In re Henry, 123 U. S. 372,
8 Sup. Ct. 142, 31 L. Ed. 174; United States v. Martin [D. C.] 28
Fed. 812); and, according to its express provisions, but three of
fenses committed within the same six calendar months can be joined
in the same indictment, to say nothing of the same count. Act
March 2, 1889, c. 393, 25 Stat. 873 [U. S. Compo St. 1901, p. 3696J.
This does not prevent the government from prosecuting other offenses
of the same character which have occurred within the period men
tioned; that is to say, it is not required to select out three, and con
done all the others. United States v. Martin (D. C.) 28 Fed. 812.
The statute simply limits, for the purpose of trial and sentence, the
number that may be embraced in anyone indictment. I cannot ac
cept the view expressed in United States v. Loring (D. C.) 91 Fed.
881, that all the letters mailed in pursuance of a single fraudulent
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scheme are to be taken as constituting one offense, and that the send
ing of them as a whole may therefore ,be put into a single count.
This interpretation of the law fll.ils to diSJinguish the fral1d from the
us~ of the post office to effectuate it, with which thefeder~l law is
alone concerned. It is to be noted that the quashing of the second
anD fourth' counts relieves the indictment' from the exception which
might otherwise have been taken t6 it as a whole, that, contrary to the
provision of the section referred to, it charged more than three of
fenses committed within the same six calendar months.

The last count is for a conspiracy, under section 5440, Rev. St.
[D. S. Compo St. 19o1, P.3676J, to commit the offense charged in the
first count, of which the fraudulent use of the mails, described in that
and the others, are specified as the overt acts. As this, though a dis
tinct violation of the law, and separately but similarly punishable,
grows out of the same transaction, its joinder is not only proper on
general principles, but is'expressly tequired by the provisions of seC
tion 1024 of the Revised $tatutes [B. S~ Compo St. 19°1, p. 720J.

The second and fourth counts are quashed, but the exceptions to the
first, third, and fifth are overruled; The exception to the caption is
sustained, with leave to the goverrl;nient to amend.

UNITED STATES v. CORRESPONDENCE INSTITUTE OF AMERICA.

. (District Court, 'M.' D. Pennsylvania. September 30, 1903.)

No·r.
I. CRIMINAL LAW-INDICTMENT OF CORPORATION-NECESSITY OF PRELIMINARY

COMPLAINT.
In .the 'prosecution of, a corporation, the appropriate .first step is the

finding of an indictment, a preliminary complaint and hearing being un
necessary.

Rule to Quash Indictment.
C. A. Van Wormer, for' defendant.
S. J. M.McCarrell, Dist. Atty., for the United States.

ARCHBALD, District Judge. This indictment was found at the
June term, 1903, and the caption should so state, instead of describing
it as found· in October term, 19o2; but,this is amendable by the record,
and there is. no occasion, therefore"for quashing the indictment as a
a whole.

The second ,and third counts are defective in not charging that the
letters which ,are there spoken of were deposited in the post office in
pursuance of, the scheme, to defraud, which the defendant is said to
have devised. And the fourth count (s objectionable as embracing a
large number .of different (i)ffenSell, ,the, statute limiting each indict~

ment, to say nothing of each count, to three offenses, committed with
in the same six calendar months.

Aside from this, the indictment, limited to the first and fifth counts,
is good. The fact that there was no previous complaint .or binding
over is of no copsequence. The defendant is a corporation, and the
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finding of an indictment is the appropriate first step, therefore, in the
prosecution. U. S. v. John Kelso Co. (D. C.) 86 Fed. 304; Com.
v. Lehigh Valley. It. R., 165 Pa. 162, 30 At!. 836, 27 L. R. A. 231;
Boston, etc.. , R. R. v. State, 32 N. H. 215; State v. West North Caro
lina R. R., 89 N. C. 584.

The second, third, and fourth counts are quashed. The exception
to the caption is sustained, with leave to amend. The remaining ex
ceptions are overruled.

O'BRIEN v. HEARN et al.

(Circuit Court, S. D. New York. September 16, 1903.)

1. COSTS-SECURITY BY NONRESIDENT PLAINTIFF-DELAY IN MAKING ApPLIC&.·
TION.

A nonresident plaintiff, wbo may be required by defendant to give
Be~urity for costs under the statute, will not be relieved from such re
quirement by a federal court because of defendant's delay until after
answer in moving for the security, where no special prejudice to plaintiff
is shown to bave resulted.

On Application to Vacate ex Parte Order Directing Plaintiff, a
Nonresident, to File Security for Costs.

Edward P. Lyon, for plaintiff.
Nadal & Carrere, for defendants.

LACOMBE, Circuit Judge. This application is made upon the
theory that because defendants did not move at once, but obtained ex
tensions of time to answer, and answered the complaint, they are to
be refused the security provided for by the Code on the ground of
laches. Neither the Code nor the rules limit the time within which ap
plication should be made to require plaintiff to file security for costs.
Nevertheless the state courts have adopted the practice of refusing
such relief, when there has been delay in making the application.
Buckley v. GuttaPercha & Rubber Mfg. Co., 3 Civ. Proc. R. 428;
Thomas v. Mutual Protective Union, 49 Hun, 171,2 N. Y. Supp. 195.
This practice, however, has not beet;l followed in this district, at least
when no special prejudice to plaintiff's right is shown to have resulted
from defendant's delay in moving. Stewart v. The Sun (C. C.) 36 Fed.
307. Our calendars are now overcrowded with litigations like this,
where the action might just as well have been brought in the state
courts. If parties plaintiff in accident causes, so called, will insist
upon their right to come here because they happen to live in Jersey
City instead of Brooklyn, and thus delay and impede the trial of con
troversies involving federal questions, the least they can do is to com
ply with the provisions' requiring them to secure the costs of the liti
gation, should it be found that their action is without merit.

Motion is denied.

'11. See Costs, vol. 13, Cent. Dig. § 466.
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~l8trtctCourt, 8.'D. New~ork. Septe~ber 17; 1ool'M
i" ,,' "" , : "

1. BAN'KRUPTCy--ABUSE OF PROCEEDINGS TO DELAY CREDITORS~DISMIBSALOIl'
PETITION FQR QISCHARGE. ,.

A bankrupt who tiled a petition .. fordischal'ge, but :t(lOk no further
step!! in, the :matter,for a year thereafter, Is chargeab~ with an abuse
of the proeeedings for the purpose of delaying creditors; and, on proper
application by a creditor, his petition for discharge Will be dismissed,
and an injunction staying proceedings by the creditor for the collection
of bls debt vacated.

In Bankruptcy.
Milton Mayer, for petitioners~
Frll'nklinBien, for bal1krupt~

HOLT, ,.District Judge. This '.j$' a"motion 'to either., dismiss the
bankruptcy proceedings, or to .declare them ended, or to vacate the
adjudication in bankruptcy, or to deny the application for a discharge,
or to grant such other relief as may seem proper.

George W. Lederer was ,acUudicated a pankrupt in involuntary pro
ceedings on September 27.' 1901. . :the matter was regularly referred
to a referee. No proceedings were taken before the referee until Sep
tember 26, 1902, when a petition for a discharge was filed with Jhe
referee. Since the petition for discharge was filed, no further pro
ceedings have been tak~n in bankruptcy, e;xcept that on September
30, 1902, the bankrupt' obtained an order stllying all proceedings on
the part of the creditor who makes this motion, who had brought a
suit against the bankrupt; This, in my opinion, is a cleat case of an
abuse. of bankruptcy proceedings for the purpose of delaying creditors.
The fifty.:.pinth section of the bankrupt act of July 1, 18gS (chapter
541, 30 Stat. 561, 562 [D. S. Compo St. 1901, p. 3445]), provides thllt
"a voluntary or involuntarY petition shall not be dismissed ~y t,he
petitioner fOr petitioners for want of prosecution or by ,consent of
parties until after notice fo. the creditors." That partof the motion
which asks to have the petition dismissed, or the adjudicationvacated,
therefore, must be denied,as no, notice to creditors has been given.
I think that the proper course to pursUe is to dismiss the pending ap
plication for discharge f()r want of prosecution, and to vacate the in
junction staying the creditor from proceeding at law." I think it
proper td lldd that it is not necessary for creditors to wait in any case
as long as they have waited in. this case. If the bankrupt files a
petition for discharge, and'then fails to carryon the proceedings with
reasonable prciinptness, the court, upon a proper application, will
dismiss the. application fOr dischllrge for want of prosecution, and
vacate all injtll1ctions staying proceedings at law.

The motion is granted sO far as td order that the application fot dis
charge be dismissed for want of prosecution, and that the injunction
staying the moving creditors' proc~dings be vacated.
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LOUISVILLE & N. R. CO. v. MEMPHIS GASLIGHT CO. et aL

(Circuit Court of Appeals, Sixth Circuit. July 21, 1903.)

No. 1,149.

L QuASI PUBLIO CORPORATIONs-GAS PLANTS~OPERATIN~MATERIALS-CLAIM8
-PRIORITY-MOR'WAGES-BILI,-DEMURRER.

At various times between May, 1892, and August, 1893, complainant
furnished coal and coke to defendant gaslight company for use in its
business, and for the amount due therefor obtained a judgment by con
fession against defendant in January, 1894. Executions were returned
nulla bona against the corporation, and its assets were subsequently sold
by trustees for the payment of mortgage bondholders, without the ap
pointment of a receiver. On April 12. 1894, complainant filed a bill al
leging such facts, and averring on information and belief that within
12 or 18 months before the bill was filed there had been a diversion of
the company's earnings to the payment of interest on such bondS and
for the improvement of the plant, but failed to allege the dates or amounts
of such diversion, or that they occurred within the time when the ex
penses for coke and coal furnished accrued. Held, that the facts alleged
were insufficient to entitle complainant to be paid out of the proceeds
of the sale of the corporation's assets in preference to the mortgagee.

Appeal from the Circuit Court of the United States for the Western
District of Tennessee.

John W. Judd, for appellant.
T. K. Riddick, for appellees.
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.

RICHARDS, Circuit Judge. The question involved is whether an
unsecured creditor of a gas company is entitled to be paid out of the
proceeds of the sale of the plant, in preference to the mortgagees, be
cause it furnished coal and coke used in operating the plant, although
no receiver was ever asked for or appointed. The bill· below was dis
missed upon demurrer, and the case comes here by way of appeal from
this judgment.

It appears from the bill that the defendant below, the Memphis Gas
light Company, was a quasi public corporation owning and operating
a gas plant in Memphis, and charged (so it is alleged) with the duty of
making and furnishing gas within that city for public and private pur
poses. In April, 1873, the company placed a first mortgage upon its
plant to secure an issue of $240,000 of bonds, and in July, 1892, a sec
ond mortgage to secure an issue of $400,<100 of bonds, $240,000 of
which were to be reserved until the first mortgage bonds should
be paid. During the months of May, November, and December, 1892,
and January and February, 1893, the complainant below, the Louisville
& Nashville Railroad Company, furnished the gas company coal and
coke on an account amounting to $~,808-45, for which a note was
given, and during the months of March, April, May, June, July, and
August, 1893, furnished coal and coke on an account amounting to
$3,657.55. On January 27, 1894, the railroad company took a judg
ment by confession in the state court against the gas company on this
note and account for $6,809.90. On March 17, 1894, an execution on
this judgment was returned nulla bona. and on April 21, 1894. the
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railroad company filed its bill in the' court below, setting out the above
facts, a'\l,erring, upon information and. belief, that more than enough of
the currellt ipcome topay ~4e,complail1aIlt'sclaim had,been diverted
to the payment Of int'efest and'the improvement of the'planfwithin 12
or 18 months preceding, alleging ·that the trustee under the second
J;l1.qngflg~,W'lS.abputtoselttlJ.epla):lt and apply thepr9ceed~ to the pay
ment of the bonds issued under the two mortgages, and praying that
the"cortrt ded~l'e theprefer,ential character of the compl~inant'sclaim,
andt~9uiret~~.,trt:st~[~.~p.:.~'ef:l.side a sufficient. sum: ~~0n.1'~he proceeds
of Jh~,sale to SM11?fy, Its Judgment~ ;No recelV,ersQ,lpexlsted or was
prayed for. .' ", ',;

T,lhe,,'a,I,le,giJ:t10ns, r,e,!l,pe,'C,t"i,d,g,'a dive,rSion, ,o,f the curr,'e,',n,t,., inco,',,me were of
the ,most generalrtatul'e.. The bill averred, upon information and be-
lid, 'tll::l,~~}1e gascoiqp~IlY,l1admade, a considerable amount of money
within the past 12 or I 8"months, more than enough to pay the com
plaina:nt'sclaim, and tha:tmuch of this money had been used to pay the
inter~~t bit the bonds,! l\nd to improve the plant. No details were
g~vell~:'; ",t.', ",.,!! ,;! ",'J"', ," '

On; MaY,20, I899,.,.,n,.a.mended bill was filed stating that after the
filing of the., original bill the trustee had sold and conveyed the prop
eity of'ihe gas company; 'and asking such additional relief as might
be proper under the changed circumstances. '

The appellant relies upon the doctrine announced in Fosdick v.
Schall, 99 U. S. 235, 25 L. Ed. 339, in .the case of a railroad in the
hands, (If.'<j,,receiver, and, seeks to apply it to a gas plant not in the
hands b(a receiver, urging that a gas company is a quasi public cor
pqratiop.charged withtlte duty of furnishing a public convenience,
whlch should be sUPrPlil:i~,without interruption, and ther,efore those
whofurIlishmaterial or lapar to, keep it in operation should be accord
ed alL'<tRi1i~a,Ble. li~n in .Jiw~ference to mortgagees~, In t~e interest o,!
the Pl1P),lclt'lSlllS1st~dtne;gasplant mustbe kept "a gomg concern,
and th~ref9,rethosewho keep it going should be paid first out of the
proceeds of its sale.

In the caseof Wood v. Gparantee Trust Company, 128 U. S. 416,9
Sup. Ct...~31, 32 L. Ed. 47~,an attempt was made to apply the doctrine
of FosdiCk v. Schall, 99 U. S. 235,25L. Ed. 339, to a waterworks
companywhi~1i supplied water to, a:'Il1~J1icipality, and Mr. Justite
Lamar, speaking for the~ourt, said (page42I; 128 U.S., page 132, 9
Sup. Ct., 3~ L.iEd~ 472): " '
"Thedo~tl'ine of" Fosdi<;kv;,. Schall has never yet been applied in any

case, exc~ptJJiatota rl).Uroad. ,The case lays great emphasis on the consid
eration that ,a railroad isa peculiar property, of a public nature, and dis
charging a great public work: . There is a broad distinction between such a
case and thatiof,ll. purely private concern. We do not undertake to decide
the, quel;ltioA ,here. but only' point it out. There is other ample ground upon
w:hich tOdecidfi this, question."

This probably still remains true of the Supreme Court, but other
federal courts have applied the doctrine to street railway, telephone,
and telegraph companies. Manhattan Trust Company v. Sioux City

, Cable Ra,ilway,Company (C; C.) 76: !Fed. 658 ; Central Trust Company
v. Clark, 81 Fed. 269, 26 C. C. A. 397; Keelyn v. Carolina Mutual
Telegraph ,&: Telephone Company (C; C.) 90 Fed. 29; Illinois, etc.,
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Banking Company v. Doud, !OS Fed. 123,44 C. C. A. 389, 52 L. R. A.
481; Guaranty Trust Company v. Galveston City Railway Company,
107 Fed. 3II, 46 C. C. A. 305; and other cases. .

Obviously, street railroads and telephone and telegraph companies
are similar to railroad companies in a sense gas companies are not.
A gas company is more like a waterworks company. It is more of a
private concern-a manufacturing enterprise. It supplies a public
convenience, but it does not enjoy the same privileges and franchises,
nor would its stoppage result in that injury to the public and detriment
to the mortgaged security which would flow from the stoppage of a
railroad. A gas company is not so dependent upon credit, nor is there
usually the same need of a receiver to keep its plant in operation. The
present case illustrates this. No receiver was ever prayed for or ap
pointed. The plant was kept in operation by the company until the
trustee under the mortgages sold it, and it is now being run by another
company.

It is not necessary, however, to elaborate this distinction, or to de
cide that under no circumstances could the doctrine of preferential
claims be applied to a gas company. It is enough to say that the bill
does not show a state of facts which would justify the application of the
doctrine, even if the defendant below were a railroad company; for, to
displace the lien of mortgagees and charge the corpus with an operat
ing expense as a preferential claim, something more must be shown
than that the supplies were used to run the road and are unpaid.
There must be a receivership, the supplies must have been furnished
within a limited time (in this circuit six months) before the receiver
ship, and it must appear there was a diversion of the current earnings
for the benefit of the mortgagees, either by the payment of interest
or the betterment of the mortgaged property.

In the leading case of Fosdick v. Schall there was an application for
a receivership by the mortgagees. It was held that this put it within
the discretion of the court to direct the receiver to payout of the in
come of the receivership certain preferential claims which ought to
have been paid out of the current earnings of the company, but the
court said (page 253, 99 U. S., 25 L. Ed. 339):

"The mortgagee has his strict rights which he may enforce in the ordinary
way. If he asks no favors, he need grant none. But if he calls upon a court
of chancery to put forth its extraordinary powers and grant him purely
equitable relief, he may with propriety be required to submit to the opera
tion of a rule which always applies in such cases, and do equity in order to
get equity."

In Miltenberger v. Logansport Railway Company, !O6 U. S. 286,
I Sup. Ct. 140, 27 L. Ed. II7, the necessity of authorizing a receiver
to pay pre-existing debts of certain classes out of the earnings of the
receivership, or even the corpus of the property, is explained, yet the
discretion to do so, it is said (page 3II, 106 U. S., page 162, I Sup. Ct.,
27 L. Ed. II7), "should be exercised with very great care." The
claims of operatives, of supply men, and of connecting lines for freight
and ticket balances for a limited time before the receivership, must be
paid to preserve the credit needed to enable the receiver to keep the
road in effective operation. These considerations, says the court (page
312, 106 U. S., page 163, I Sup. Ct., 27 L. Ed. 117), "may well place
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such p.yments in the category of payments to preserve the mortgaged
prqperty in a large se1}se, by maintai11il1g the good will and integrity
of the enterprise." Theseand other cases are reviewed, and the doc
trine.~in.question discussed,.in the opinion delivered by Mr. Justice
Har13rn in.. the recent case oJ Southern Railway Company v. Carnegie
Steel Company, 176 U. S. 257, 20 Sup. Ct. 347,44 L. ~d. 458.

In the case of Kneeland v. American Loan Company, 136 U. S.
89; IOSup•.Ct· 950, 34L. E4. 379 (approved in Thomas v. Western Car
COrnpa~Y"}49U. S. 95,13 Sup. Ct. 824, 37 L. Ed. 663, and V. & A.
Coal Company v. Central Railroad Company, 170 U. S. 355, 18 Sup.
Ct. 657, 42.L. Ed. 1068), attention is called to the necessity of a court
of equity confining itself withip very restricted limits in the application
of the doctrine of Fosdick v.Schall, and th~ court, speaking by Mr.
Justice Brewer, uses the following language (136 U. S. 97, 10 Sup. Ct.
953, 34 L. Ed. 379) :

"The appointment of a receiver vests In the court no absolute control over
the property and no general authority to displace vested contract liens. One
holding a mortgage debt upon a rallroadhas the same right to demand and
expect of the court respect for his vested and contracted priority as the holder
of a mortgage on a farm or lot. So, when a court appoints a receiver of
railroad Pl-'Qp~rty, it has no right to make that receivership conditional on
the payment olother than those few unsecured claims which, by the rulings
of this' c611#,have been declared to have an equitable priority. No one is
bound to sell to a railroad company or to work for it, and whoever has
dealings ·With a company whose property is mortgaged must be assumed to
have dealt w.ith it on the faith of its personal responsibility, and not in ex:
pectati<!u of subsequently displacing the priority of the mortgage liens."

The limited application; of the doctrine of Fosdick v. Schall, thus
adverted to by the SuprettleCourt, has always obtained in this circuit.
The doctrit'lehas neverbeett'3pplied except in the case of a receiver
ship, and only where "the current income, either before or after the
receivership, has been diverted to the benefit of the displaced mort
gage" (International Trust Company v. Brick & Contracting Com
pany; 95 Fed. 850, 37 C. C. A. 396, 406), and "almost universally" has
been restricted to preferential claims accruing within six months prior
to the receivership (Central Trust Company v. Railroad Company, 80
Fed. 629,26 C. C. A. 30).

The complainant below sold the gas company coal and coke, which
was used in making gas, and failed to collect the judgment on the
note and account for these stlpplies, because of the outstanding mort
gages. The first of this <:oal and coke.was furnished in May, 1892,
and the last in August, 1893. The judgment by confession in a state
court was taken in January, 1894, and this bill filed in April, 1894.
Twenty months had elap~ed after. the first item fell due, and five
months after. the .last, before' the judgment by confession wap taken.
No receivership existe<;1 when the bill below was filed, and none has
ever been created. No diversion of the current earnings is charged
to have occurred within the· time when these operating expenses ac-

.crued. There is only th~ v~gue assertion, on information and belief,
that within twelv~ or eighteen months befOre the bill was filed there
had been a 4iv~·rsi9n;. without giving dates or amounts~

II this wete a· cls.im as-ainst a railroad company, no facts are shown
which ~~:lUld justify the court below in displacing the lien of the mort-
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gagees for the purpose of paying it. Nor has any reason been sug
gested which would justify the enlargement of the doctrine of prefer
ential claims so as to cover this one. The mortgagees asked 110
favors of the court, but stood upon their rights as lienholders. While
the coke and coal were used to run the plant, it does not appear that
without the credit extended in furnishing these supplies the plant would
have shut down to the inconvenience of the public and the detriment
of the mortgaged property. The complainant below stopped supply
ing coal and coke in August, r893, but the plant did not shut down,
nor was it necessary to apply for a receiver with authority to pay this
and similar claims, in order to keep it "a going concern," and thus
preserve the integrity of the mortgage security. The Memphis Gas
light Company kept on running the plant until it was sold by the
trustee under the mortgages, and since then it has been operated by
its successor.

The judgment of the Circuit Court is affirmed.

TALBOT v. MASON.

(CIrcuit Court of Appeals, Sixth Circuit. July 21, 1903.)

No. 1,176.

L ApPll:AL-EsTOPPEL-AcCEPTANCE OF CONSENT OHDER.
A claimant who, on the entry of an order denying hIs petition tor an

allowance from a fund in court on the ground that he had no legal or
equitable claim thereon, accepted an offer made in open court by counsel
for opposing interests to consent to an allowance of a smaller sum, which
allowance was accordingly made, based expressly on the consent, and
who accepted payment thereunder, was thereby estopped to prosecute
an appeal from the order disallowing his claim.

. Appeal from the Circuit Court of the United States for the Western
District of Michigan.

Russell C. Ostrander and Thomas H. Talbot, for appellant.
Horace G. Stone, for appellee
Before LURTON and RICHARDS, Circuit Judges.

RICHARDS, Circuit Judge. This is an appeal from an order of the
Circuit Court denying the petition of the appellant for an allowance
of counsel fees payable out of the fund in court in the case of Mason
et a!. v. ;Pewabic Mining Company et a1.

On March 3r, r884, Mason and others, minority stockholders of
the Pewabic Mining Company, a Michigan corporation whose charter
had expired in April, r883, filed their bill in the Circuit Court for the
·Western District of Michigan against the company, its directors, and
a new corporation called the Pewabic Copper Company, formed by
the majority stockholders of the mining company for the purpose of
acquiring its property, in which the complainants sought to prevent the
proposed transfer and sale of the property of the mining company to
the copper company, to obtain a public sale of such property, and an
accounting by the directors of the mining company. The Circuit
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Court decreed a sale, but de.nied an accounting. Mason v. Pewabic
Mining Company (C. C.) 25 ~ed.882' The case was carried to the

,Supreme Court and the decree affirmed, except with respect to the ac
courtting, as to which it was reversed and a reference to a master
directed. Mason v. Pewabic Mining Company, 133 U. S. 50, 10 Sup.
Ct. 224, 33 L. Ed. 524. Under this mandate the Circuit Court ordered
a.reference, report, and sale at public auction" and on February 3,
1891, the master filed his report of sale, which was confirmed. There
was another appeal to the Supreme Court, and tbe decrees of the Cir
cuit Court were, on MayI6,189:a, in all respects affirmed.. Pewabic
Mining Company v. Mason, 145 U. 8.349, 12 Sup. Ct. 887, 36 L. Ed.
732 • '.

On February 28, 1893,afLer affirmance by the Supreme Court of
the decreeconfitming the sale'of the propertyfor $710,000, Dickinson
& Russell, counsel for the complainants in the original suit, filed a
petition for an allowance 'of $71,000 out, ,of theam'ount realized on
the sale, to which resistance was made and the petition denied, where
upon an appeal was prosecuted to the Supreme Court, which, on May
14, 1894, dismissed the appeal for lack of jurisdiction. Mason v.
Pewabic Mining Company,lS'3 U. S. 361,14 Sup. Ct. 847, 38 L. Ed.
745· ,,' ',' ,..."", "While the case *~s pending before the master, 17 claims against the
fund arising from the sale of tne 'property were presented for allow
ance, including, among others, a d<'\lm of Thomas H" Talbot for legal
services render,ed the mining company and its directors after the first
appeal to the Supreme Court had been decided and a mandate sent
down directi,ng the reference to"a master for an accounting. The firm
of Dickinson, Thurber & Stevenson, representing the complainants in
the original suit, successfully resisted the allowance of these claims
by the master, and his report was sustained by, the court. From this
decree, nine of the complainants appealed to this court, which, on De
cember 4; 1894, affirmed the decree with respect to all the claims ex
cept that of the Franklin C~mpa?~, which was remanded for another
reference. Mason v. Pewablc MIning Company, 66 Fed. 391, 13 C. C.
A·532 . .

With respect to the claim of Mr. Talbot, we said in that case (66
Fed. 398):
: "Neither have we overlooked thetarther fact that the counsel for the com

plaInants sought to have their c,Qmpensation charged upon the fund, and that
appellant!:, or some of them, actively resisted the claim thull asserted. It is
the right of every beneficiary, who is interested in 'the distribution of a
common fund to contest each claim' demanding participation. Each; is inter
ested in cutting down every other claim, that his own share may be thus en
larged. We do not understaIj.d tbat,tor every contest thus made, the con·
test8:nt establlshe!il a charge upon<the common fund. Self-interest is the mo
tive for such defenses, and the resulting enlargement of hl.s own ,share, ,in
case of success, is the anticipated reward." ,

Subsequently, on February 21,1896; the firm of Dickinson, Thurber
&. Stevenson filed its petition for an allowance of fees and expenses in
successfully resisting the c1~ims referred to, and on May 7, 1896, the
Circuit Court allowed the petition, reciting that, although notice of the
hearing had been served upon all parties adversely interested, no one
had appeared except Thomas H. Talbot, of counsel for the Pewabic
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Mining Company, Daniel L. Demmon, and Thomas H. Perkins, stock
holders in said company, and that he had not opposed the granting of
the petition. In other words, all parties having been notified of the ap
plication, and no one opposing it, the allowance was made as prayed
for.

On February 8, 1902, the appellant, Thomas H. Talbot, filed his
petition in the court below, asking for an allowance of $10,000 out of
the fund in court, as equitable compensation for his services in suc
cessfully opposing the petition of Dickinson & Russell for $7 I ,000 for
professional services resulting in the sale of the property of the mining
company for $7IO,OOO. In this petition the appellant set out that he
was in 1887, and ever since has been, engaged as counsel for the
minin~ company; that it devolved upon him to represent the mining
company in the matter of the allowance or refusal of the petition of
Dickinson & Russell; and, after examining the legal questions in
volved, he reached the conclusion that it ought not to be allowed. Ac
cordingly, "with the concurrence and approval of the directors" of the
mining company, of whom he was one, he determined to oppose the
allowance of the compensation prayed for, and did so successfully.
For this he asked an allowance of $10,000.

On May 21,19°2, the matter came on for hearing before the court
below, and the following entry was made:

"This matter came on to be heard, and was argued by Russell C. Ostrander,
counsel for the petitioner, and Horace G. Stone. counsel for all parties oppos
ing said petition, and after mature deliberation tbe court announced its de
cision and judgment that the prayer of said petitioner should be denied and
said' petition dismissed, for the reason that the claim of said Thomas H.
Talbot is not a legal or equitable claim against the fund from whicb reo
covery is sought; and thereupon counsel for the parties opposing said petition
announced In open court that all of the parties to said cause Interested in said
fund and opposing said petition consent tbat an allowance of $1.000 be paid
to said petitioner out of said fund; and tbereupon. It Is ordered, adjudged,
and decreed that in compliance with said consent there be allowed out of the
fund now In the custody of the court to the said Thomas H. Talbot, petitioner,
the sum of $1,000."

On August 13, 19°2, the following further order was made:
"An order baving been duly entered in this cause on the 21st day of May,

A. D. 1902, allowing tbe claim of Thomas H. Talbot in part, and directing the
payment to him of the sum of $1,000 as the total amount allowed on said
claim, on reading and filing the request of said Thomas H. Talbot to pay said
sum to RUBsell C. Ostrander, it is ordered that there be paid to said Hussell
C. Ostrander out of the moneys now in the registry of this court in tbis ea use
the sum of one thousand dollars."

Acting under this order, on August 20, 1902, Mr. Ostrander received
and receipted for the $1,000 allowed Mr. Talbot.

Thus it appears that Mr. Talbot's claim was argued by counsel for
both sides, and the court, "after mature deliberation," announced its
decision that the prayer be denied and the petition dismissed, for the
reason that Mr. Talbot's claim was not a legal or equitable one against
the flmd in court. It further appears that, after the court had thus
delivered its decision, the counsel for the parties opposing the petition
announced in open court their consent that an allowance of $1,000 be
paid to Mr. Talbot out of the fund, whereupon the court decreed that,
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"in compliance wit'h said consent," there be allowed Mr. Talbot the
sum of $1,000. The subsequent order recites the allowance to Mr.
Talbot of the sum :0£$1,000 "as the total amount allowed on said
claim," and directs that it be paid to Mr. Ostrander at Mr. Talbot's
request. This was accordingly done.

This is not the case of an appeal from a judgment allowing as of
right part ofa claim and denying the balance. If Mr. Talbot, by the
deliberate judgment of the court and against resistance, had recovered
a part of what he claimed; and had appealed from the part denied, those
opposing might have appealed also, and thus the matter be brought
before us in the shapeil1 which it was presented to the lower court.
This was not done. Mr. Talbot did not succeed in part. He was de
feated altogether. Those opposing him were not defeated in part, so
they could appeal. They' were successful altogether. The judgment
allowing him $1,000 was a consent judgment. It expressly states it
was made "in compliance, with said consent." It rested solely upon
the agreement of the parties. The court was the mere medium of
carrying this out, because the fund was in charge of the court. Mr.
Talbot claimed $10,000 out of the funO. The court found he was
entitled to nothing. After the matter had thus been disposed of, the
opposing counsel announced they would consent that an allowance of
$1,000 be made. This proposition, made in open court, was essentially
similar to a like one rqade out of court. Whether made in court or out
of court, such an offer is one to substitute the consent of the parties for
the judgment of the court. If it had been made out of court, if the
successful parties had said to Mr. Talbot, "You have been beaten in
court, but we will pay you $1,000 for the services you rendered," and
he had accepted the offer and taken the money, would he not have been
estopped to prosecute his original claim further? The same result
followed his acceptance of the offer made in court. The consent judg
ment was qffered as a substitute, and, when accepted, took the place of
the delib~rate judgment. The petitioner had his choice between the
two, but he could not take advantage of both. He could either take
nothing under the first and prosecute his appeal, I'r $1,000 under the
second and quit. He chose the second alternative. and the appeal
must for this reason be, dismissed, with costs.

SULLIVAN v. PIERCE.

(Circuit Cour~ of Appeals, Fifth Circuit. October 6, 1903.)

No. 1,053.

1. SALES-RESCISSION BY SELLER~FAJ,.SEREPRESENTATIQ}q'B.
Unless statements and representations rnade by·il buyer to the seller

of property weJ;'e relied upon by the latter, and were the inducing cause
of the sale, they afford no ground for Its rescissiOn by the seller, and it
is imlllaterial whether they were true or false.

2. SAME-RELIANCE ON STATEMENTS-CONFIDENTIAL RELATION OF PARTIES.
The. confidential relatio·n existing between partners may be presumed

to have continued after they formed a corporation to which the partner
ship property was transferred, and in which they were practically the
only stockholders, and to have induced one in selling his stock to the
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other, who was the active manager of the business, to place reliance on
the latter's statements in respect to the condition and value of the prop'
erty to the same extent as though the partnership had continued, in the
absence of evidence to the contrary.

.. SAME-EVIDENCE CONSIDERED.
Evidence considered, and held, not to entitle complainant to a rescission

of a sale by him to defendant of his stock in a corporation of which they
were practically the only stockholders, on the ground of false and fraudu
lent representations made by defendant, who was the active manager
of the business, it being shown that complainant was the minority stock
holder; that the relations of personal. friendship and confidence which
for many years existed between the parties had been broken some time
before the sale, making complainant desirous of terminating their busi
ness connection; and that in making the sale he did not act in reliance
on any statements or representations made by defendant, but on his own
independent knowledge and judgment, and received a price not greatly
below the actual value of his interest in the property at the time.

Appeal from the Circuit Court of the United States for the Eastern
District of Texas.

M. E. Kleberg and Charles W. Ogden, for appellant.
J. W. Terry and F. C. Proctor, for appellee.
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

SHELBY, Circuit Judge. This suit was brought by Daniel Sulli~

van, a citizen of Great Britain, against Abel H. Pierce, a citizen of Tex~
as, to rescind a sale. The parties had been friends for many years, and
each had confidence in the business integrity of the other. Theyformed
a partnership for the purpose of purchasing real estate and cattle and
to raise and sell cattle. Sullivan put in one-fourth of the capital, and
Pierce and his brother three-fourths. Pierce soon bought his broth
er's interest, so that the assets of the firm were owned by Pierce and
Sullivan, the former owning three-fourths interest and the latter one
fourth. Pierce was the active or managing partner. He bought for
the firm about 55,000 acres of pasture and farm lands, and cattle to
stock them. The investment of cash advanced and accruing profits
amounted to large sums, variously estimated from $200,000 to
$300,000. During the partnership, which existed about a year,
Pierce lived on or near the ranch, and Sullivan in a county near
by. Pierce was a "cowman," and was in charge of the partnership
business, and Sullivan was a banker. Pierce furnished Sullivan an
nually with an account or statement showing the condition of the
partnership business. By mutual agreement, in the year 1883, a cor
poration was formed to own the ranch and cattle, which was capital
ized at $1,000,000. Stock of the par value of $250,000 was issued to
Sullivan, and stock of the par value of $750,000 was issued to Pierce,
less a few shares, probably 5 or 6, which were held by a member of
Pierce's family. By agreement, Pierce was· to be, and he did become,
president, and Sullivan secretary, of the corporation. The officers
received ~o salaries. Pierce continued to manage the business just
as he did during the partnership, but there were regular meetings of
the directors, of which minutes were kept.

On May 9, 1896, after correspondence and negotiations, which will
be referred to later, Sullivan sold his stock in the corporation to Pierce
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for $5.d;4?O':ill,~"g;!:~~bpoo t? be·~ai~,~efare. JtIly' I" and.$40'000.on or
before 1)~c¢m15et't'd'~99, with 6 per(;en~. llJ,terest.PH:rce' paid the
purchase money and received thestQc~., Two years .after the sale,
May 9, 1898, this bill was filed for its rescission., It charges that the
sale was'procured by fraud. It is alleged that the complainant had
great confidence in the ~~fendant, and in making 'the ,sale relied on
his assertions regarding the property. The following are the false
and fraudulent statements alleged in the bill to have been made by
the defendant to the complainant ; "(1) That the land, if put up and
sold for cash, would not bring th~:amountpaid for it; (2) that a large
and valuable plantation upon the land had been totally ruined by John
son grass; (3) that high taxation and continued land litigation had
depreciated the value of the land; (4) that the stock interest in that
section' ohhe country was on the heels of the biggest die up that was
ever known:in that cop,ntry, thereby interding to cause your orator
to believe that a large number of the cattle belonging to your orator
and said defendant, as stockholders of the said Pierce-Sullivan Pasture
& Cattle Company, had recently died; (5) tb,at the ranch would not
pay two per cent. on the investment ;(6) that complainant's interest
in the property was not wo'rth more than $5°,000."

The defendant having ans,wered, and evidence having been taken
(nearly 2,000 printed pages), the Circuit Court dismissed the bill, re
fusing on the merits to cancel the contract of sale. The complainant
appealed, a.ndthe decree of the Circuit Court, with specifications, is
assigned as error.

The theory of the bill is that there were confidential relations be
tween the complainant and the defendant growing out of their long
and intimate business and personal association, and that the sale was
made by the complainant "believing that said representations were
truthful, and represented the actual facts, and relying upon the obliga
tion of the defendant to deal fairly and truthfully with him in relation
to said property." It is averred, and an effort made to prove as an
essential part of the cottlplainant's case, that the relations between the
parties to the contract wen: such that the complainant was entitled
'toand did rel~ in making- the salean the def~ndant's representations,
and that he qtd not rely on knowledge obtamed from other sources
and on an independent investigation.

'It is clear that if Sullivan sold to Pierce, exercising his own judg
ment as to the value of his interest, depending on his knowledge of
the value of the property obtained from other sources, and not relying
on'Pierce's statements, that it is immaterial whether Pierce's state
ments were true or untrue. Itis a necessary step in the complainant's
case to show that in making the sale he relied' on the alleged false
representations of the defendant. Until that appears, we are not called
On to investigate in detail whether the statements are true or false.

The evidence abundantly shows that for many years the complain
ant and the defendant were intimate friends; that they had large busi
ness dealings, showing mutual confidence; that they became part
ners; that the defendant was, the active partner in control of the busi
ness; and that the relation between them was one of great personal
confidence, aside frorn what the law implies from the fact of their part-
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nership and the mode of conducting the busine&s. Notwithstanding
the fact that they formed a corporation and transferred to it the part
nership property-they being practically the only stockholders and
the business being conducted in practically the same way as during
the partnership-this relation of confidence would be presumed~prima

facie to continue. Although the sale of the stock was made by the
secretary to the president of the corporation, the peculiar facts of the
case are such that we may look at it as practically a sale by one part
ner to another of his interest in the partnership property. Looking
at the substance, and not at the form, we may consider the trade as
one made between partners; and prima facie, in the absence of evi
dence to the contrary, we would conclude that the complainant relied
on the statements and representations of the defendant. But we find
the record pregnant with evidence-much of it the evidence of the
complainant-which rebuts this conclusion. The evidence does not
present to us the picture of one partner confidently relying on the
representations of another, and being induced to make a sale by such
representations, but of two unfriendly men, anxious to separate their
joint holdings, and negotiating at arm's length to produce that result,
each acting on his own judgment, and the seller placing no confidence
whatever in the buyer's statements.

In February, 1895, the pleasant personal relations between the com
plainant and the defendant were interrupted by a disagreement be
tween members of their families, and the latter announced that he
would never enter the banking house of the former again. Sullivan
claimed that it was agreed that the corporation's stockholders' meet
ings should be at San Antonio, and that the president was to have no
salary. On February 3, 1896, Pierce, the majority stockholder,
caused the by-laws to be so changed as to remove the company's
office from San Antonio to the company's ranch, and to permit the
president to be paid a salary. Sullivan, who was present at the meet
ing when these changes were made, charged, by his attorney, that they
were made "to perpetrate a fraud." On February 10, 1896, by letter,
Sullivan called on Pierce for statements of account, and on February
24, 1896, drew on Pierce for $4,527.90, an amount claimed as due him
by the statement of account. The draft was not paid. On March 4th,
Sullivan appointed Herman Brendel his agent "to make full investiga
tion into all matters of account, statements, and books pertaining to
all business transactions" between complainant and defendant, includ
ing the business of the Pierce-Sullivan Pasture Company. From
March 10 to April 4, 1896, Pierce wrote three times to Sullivan to
have the seal and books of the company sent from San Antonio to the
company's new office on the ranch. On March 31, 1896, Sullivan, by
Brendel, his cashier, replied that Pierce's letters were referred to his
(Pierce's) attorney. On April 9, 1896, Pierce wrote Sullivan about
the company's books: "If you desire to send any detective or ex
pert down here to examine them, he shall be shown every courtesy,"
etc. "If I have been robbing you as long as you have reported I
have been, why have you not discovered it before?" Brendel, duly
authorized to investigate the company's books for Sullivan, visited
the ranch. He returned, and ,reported to his employer that he was
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not 'allowtd.a:lair opportunity to examine the books, and that Pierce.
charging· Brendel with making remarks concerning the company's
business reflecting oh Pierce, had threatened to have Brendel killed.

A mere recital of these occurrences is sufficient to show that un
friendly feeling existed between the parties, and that Sullivan was not
in a condition of mind to rely implicitly on representations made by
Pierce.

On April 10, 1896, Sullivan wrote to Pierce a proposition to sell his
interest "for cost and eight per cent." On April 15th Pierce declined,
and offered to sell on the same terms.• On April 17th Sullivan wrote
again, asking Pierce what he "would consider a fair figure" at which
he would buy Sullivan's intel'est... On April22d Pierce replied, offer
ing $50,000 for Sullivan's interest, $10,000 to be paid on or before July
I, and the balance on or before December I, 1896, with interest at

-6 per cent. from July I, 1896.. On April 24, 1896, Sullivan replied,
offering to ta.ke $75,000 for his interest on the terms as to payments
and interest as proposed by Pierce. On April 27th Pierce wrote again,
declining to give $75,000.. On May I, 1896, Sullivan again wrote,
saying that he would like to settle the ranch affair "amicably," and
suggested an interview. In subsequent letters they agree to meet in
Galveston, at the Tremont Hotel, on May 9, 1896. In Pierce's letters
(which we have not quoted in full) several of the representations are
made which are charged in the· bill. The general tone of Pierce's
letters tends, in the tradet'susual way when buying, to depreciate the
property, and the general tone of Sullivan's letters, as is usual with
a seller, tends to appreciate the value of the property. It is Sullivan
who offers to sell; and who requests. the interview. The correspond
ence shows a minority stockhold~r; unable to control the corporation,
anxious to sell, and a majority :stockholder in control, willing, but not
seemingly anxious, to buy.

The parties met, as agreed, on Mayg, 1896. Sullivan, being asked
what occurred at the Tremont Hotel, answered: "It was very short.
I told him I had come to seeH· we.tould make an amicable deal for
tl;1e property, and he said he would not give me any more than.he
had written me. .I told him I would.n't take that. I began at $75,000.
!told him I would take $60,000.. He: said he wouldn't give it to me.
He said, 'You will- have to.' take my offer or let it stand as it is.' "
After testifying that he- finally accepted Pierce's offer, he was asked:
"What did you thinkof ita1 the time?" He answered: "I thought
it \vas worth a good deali;no~e;:if he would, have divided with me, I
wouldn't have taken double the money.'; Pierce, testifying as to the
interview, sayS he,pffered to sell. to Sullivan at $180,000; that is, at
the rate of $60,000 :for a one-fourth .interest. S1:tllivan in this inter
view accepted .Pierce's offer of:$so,ooo, but stipuI,ated ·forpayment in
gold. Later, Pierce offered to pay the- motes before they .vere due if
Sullivan would discount themi;and it is a significarttfa.ct that Sullivan,
6n May 26; t896.,expressed·the opinion in a letter to Pierce that the
Qccurrence of.a:named politicaLevent would cause,~~gold to commanri
25 percent. premium at once,"·:andon the happening of another event
suggested that "gold will be a way up, possibly 2 to I." "With these
prospects in vie'Y,'~ he added,j '~l would, not entertain your proposition
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to discount your notes, as the chances are I will make more by wait
ing."

The unquestioned facts and circumstances preceding and following
the sale are such that we cannot believe that Sullivan was induced to
make it by the representations of Pierce. At the time he made the
sale he probably believed, as he testified, that the property was worth
more than he sold it for. If he could have obtained a division, he
said, "he would not have sold it for double the money." We cannot
reconcile this evidence with the contention that he accepted the
$50,000 on the faith of Pierce's assertion that it was a fair price.
There were strong reasons why Sullivan might wish to sell. He was
a minority stockholder, on unpleasant terms with the management
of the corporation. He was a banker, making large interest on
money in his business. He was getting small or no dividends on his
stock. The majority stockholder had the power (never exercised,
however) to lessen his dividends by fixing a salary for the president.
He was suspicious that the property was managed unfairly. His
agent sent to investigate had been threatened. The office of the cor
poration had been moved from San Antonio to a place inconvenient
to Sullivan. These and other reasons, while they would tend to pre
vent his relying on Pierce's representations, would naturally make
him desire to sell his stock. He had tried to sell to others, and now
he turned to Pierce, and offered to sell to him. Vve think the learned
judge in the court below correctly held that the evidence does not show
that Sullivan was induced to make the sale by his reliance on repre
sentations made by Pierce.

But it is urged that the price paid is grossly inadequate. The evi
dence tends to show that cattle and grazing lands were very low when
the sale was made. In the two years following the sale they greatly
increased in price, probably nearly doubled in value.

The difficulty inocstimating the value of lands and cattle is consider
able. It is clear they are worth as much to the owner as they would
sell for in cash. But, when the tract and herd are so large that there
is no market for the whole, their value as a whole becomes a matter of
opinion. The witnesses in this case place greatly differing valuations
on the lands involved. The question here is, of course, what was the
value of the property at the date of the sale. The complainant early
in his effort to sell offered to take $75,000 for his interest, later he
offered to take $60,000, and finally accepted $5°,000. The defendant
says that at the time of his purchase he offered to sell his three-fourths
interest at the rate of $60,000 for a one-fourth interest. The learned
judge who so carefully considered the case in the circuit court thought
the one-fourth interest was probably worth $75,000. It requires con
scious effort, when we attempt to estimate the value of the property
at the date of the sale, to exclude from our minds the effect of the
great increase in value immediately following tpe sale., Such increase,
doubtless unconsciously to the witnesses, affected their testimony.
This great advance in values made the complainant regret his sale,
and probably sharpened his wits to discover badges of fraud ..

We shall not attempt the useless labor of analyzing all the evi
dence on this point. When we exclude from our minds the effect
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ofth~ gre94,iJacr,c;ase in value withinas,hort time after the, s~le, we are
of opinion that the complainant, on the evidence, did not sell his inter
est fc>r,as~l;tIlgrea~lyless than its value at the date of the sale. Ex
clude the great rise in values which necesl'arily occurred between the
sale and the filing of the bill, and we find no fact alleged in the bill
and disclosed.by the evidence which,if known to Sullivan, would have
probably prevented the sale. Leave out that fact-which was a
subsequent occurrence unknown to both parties-and the, sale seems
fair, and pot unwise. Sullivan's business, his relation to the company
as .. iJ. ..• mitlClrity stockholder, and his then unpleasant personal relations
with ~ierce" would natur:aHy lead him to sell. Pierce, owning three
fourths of the stock, his bi.lsiness being that of a "cowman," and the
unpleasant .relations with Sullivan, would naturally cause him to be
willing to b~y Sullivan's interest. With full knowledge of all facts
disclosed .by the record, but in ignorance of the rise in values that
would occur in a year or two, wethinkthe evidence shows that Sulli
van would .have sold his interest for $50,000 in gold, and we .do not
think that at that titpe he could have sold it as a whole at one sale for
a larger ,smn. The sale, do~s not reflect on his character, established
by the re<:ord"as ashrewdman of affairs, for he did not deal unwisely
on existing facts. He 01:11y.failed in,a matter of propheCy. He pre
dicted that gold would go, itlpand .cattle down. If this had occurred,
if cattle and grazing lancls~aq fallen greatly in value, Pierce would
have lost money by his pttrchase and Sullivan would have profited
by the sale. .We find nothing in the. record to satisfy us that Sullivan
should not be bound by his sale.

The c:ourt, we think, decided correctly in refusing to rescind the con
tract. T4e decree isaairmed.

PITCAIRN v. PHILIP HISS CO.

(Olrc~ft Court of App~als, Third Circuit. October 8, 1903.)

1. CONTRACTS-MoDIFIOATION]JY PAROL.
According to the modern view, the .rule which prohibits the modifica

tionof a written contract by parol la a rule of substantive law, and not
of evidence.

2. SAME-EFFECT OF ADMISSION. OF EVIDENCE WITHOUT OBJECTION.
The fact '~hat parol evidence to modify a written contract was intro

duced without objection in an action ,on such contract does not affect the
right aqd duty of the court in instructing the jury to pass upon the com
petency and legal effect of such evidence, especially in a federal court,
where it is the settled rUle that a written contract canuot be reformed in
an action at law~

8. SAME-CONTRACT FOR DEOORATING HOUSE.
Wrtttencontracts for the repair and decoration of a house and furnish

ings cannot bemodj1led in ~n action thereon by the contractor by evidence
of a parolagreeme~t, made at .the time the contracts were signed, that
the .work 'should be done to the satisfaction of defendant's wife, or de
fendant: would not be'required to accept and pay for the same, no such
conditionbelng expressed in the writings.

In Error to the Circuit Court of the United States for the Western
District of. P~nnsylvania.
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The contract on which the plaintiffs brought suit was made out by the
following written proposals and acceptances:

"January 28th, 1899.
"Mrs. Robert Pitcairn, Pittsburgh, Pa. Dear Madam-Below please. find

our estimate for the complete decoration of walls and ceilings of your main,
first, second and third halls.

"The protecting and cleaning of the floors and woodwork is included. The
ceilings to be gilded in dull gold and overlaid with a carefully designed orna
ment of appropriate style, in rich Italian colors. The walls to be of rich red
damask pattern, painted and glazed on canvas. The decoration of the ves
tibule is also inclUded.

"We will do the above work in the most artistic and workmanlike manner
for the sum of sixty-five hundred ($6,500.00) dollars.

"We also propose to repaint and regild the reception room ceiling' for the
sum of three hundred ($300.00) dollars. Very respectfully submitted,

"Accepted by The Philip Hiss Company,
"Mrs. Robert Pitcairn. Per Philip Hiss, Prest."

"January 28th, 1899.
"Mrs. Robert Pitcairn, Pittsburgh, Pa, Dear Madam:-We .propose to re

cover, re-gimp and re-fringe two (2) sofas and five (5) chairs, in your lower
hall, using moleskin mohair velvet in combination with your tapestries, for
the sum of six hundred and twenty-five ($625.00) doUars.

"Also the sofa and two (2) chairs in second hall in moleskin mohair velvet
for the sum of two hundred and fifty ($250.00) dollars.

"We will also re-make and re-Iine five and one-half (5%) pairs of portiers
with moleskin mohair velvet, using your tapestry borders, for the sum of
eight hundred and twenty-five dollars $825.00. All this work to be done
in the best manner. Very respectfully submitted,

"Accepted by The Philip Hiss Company,
"Mrs. Robert Pitcairn. Per Philip Hiss, Prest."

"January 28th, 1899.
"Mrs. Robert Pitcairn, Pittsburgh, Pa, Dear Madam:-We propose to make

one fine Aubusson carpet for room over dining room, for the sum of seventeen
hundred and seventy dollars ................•••••..••• '••.•.•••• $1,770.00

"Also for halls of English handwoven rugs-
No.1, 2, 3, 4, and 5. .•• ••. . .. . . . . . . . . . . . .. . . • • •. .• . . . . . . • •• 2,425.00
No.6, 7, and 8. .••.•••••••••..•..•.•. ...••...............• 1,382.00

Stairs and landings ..•••••••••.•••••••••••.••••.••....•.•••• 2,233.00

"Accepted by
"Mrs. Robert l-'ltcairn.

"Accepted by
"Mrs. Robert Pitcairn.

"Mrs. Robert Pitcairn. Dear Madam:
at your house.

"Office. Building the extension to third fioor, inclUding two bath rooms (in
one of which the old fittings are to be used), also light to be introduced by
side window into pantry under office. New part of office to have wood work
and wall coverings in accord with old part, color of wa,ll stuff to be selected.
New rug; -sofa re-covered in velour, 2 new easy '!hairs In velour, 2 old leather

Total, including designing and laying, seventy-eight hun-
dred dollars $7,800.00

"Respectfully submitted,
The Philip Hiss Company,

Per Philip Hiss, Prest."

"July 14, 1899.
"Mrs. Robert Pitcairn. Dear Madam: We will refinish, reupholster and

cover in Au-busson tapestries thirty present chairs and make four neF chairs
to matCh ....•.••...•..••••••••••••••••••••••••••••••..••••••• $5,000.00

1 rug, plain center, hand woven........ .....••....•.•.•••••• 2,900.00
"Yours very truly,

The Philip Hiss Co.,
Philip Hiss, President."

Below please find estimate for work



$ 8,550.00
7,975.00
4.500.00
2:200.00
5,200.00

Very truly,
The Philip Hiss Co.,

Per Philip Hiss, President.

,4ask4!balrsln band wOVlln ~pestfy,curtains for doors andwlndows, eost to
be $8,550.00. : , i , . ',.

4'Lll>n,J1'Y. CelUng repainted, walls eovered in bard brocatelle, wood work
J.'efin~hed, caps of doors and windowBma~e less heavy, ends of ceiling wood

:t~1if:8.~2:1ni:g~u~~n~ s~~I~P~1~~6~~ ge~~a$:~15~1~t,furniture recov-
'~'Bilijard Room. Ceiling and, ~alls r~ecorated, tops of windows lowered.

new ma~tel of old wood. wood.,,\,ork cleaned and finished. curtains of material
to b,e select~d,furniture recovered ot leather of ,Iluality of present leather in
new ,desig».,~ol!t to be $4,500.00. ' .

"Son'sltoom. Walls and ceilings redecorated. furniture recovered and cur
tains,~eWrug, wood work cleaned, cost to be $2,200.00. '

"Daughter's Room. Walls and ceilingsJ.'edecorated, wood work and mantel
(shut~l'll~o~_,included) of maple (bird's eye panels), curtains and furniture
covers of, dll~ask selected, new rug, 2 burell,us, 1 bed (5' 6") and bedding, 1
easy chair,' 1 rocker, 2 small chairs, 1 work table (3x2) of bird's eye maple,
cost to,be.$Q,~.-oo.

Sum,mary,
Office, baths, &c. • ••••••••.•••••••••••••. ~ ••.••.•••••••••••
LibraryI', ~jl~ ; ,.•••••••••••••••••••.•• '•• " •••••• ~ ••••••••••••••
Billlard,rotim .
Son's rOom: .,.'~ •.•••.•.•.••• ;.; .' •.•..•• ~ .
Daughter's room :,~ ..•..••....... " ........••.•••
Refinishing wood and floors OthalIs,' all bed rooms (not over),

about ..•........•. ,' ...••• ,'; ..• ;......................... 2,000.00
Putting' shutters and wood work in order, not over. •• •• •• ••• • 1,000.00

$31,425.00
"An allowance ot $1,500.00 tor plumbing and tiles is included in above

eB.timat~.
"No wirIng or heating work included.
"Accepted:

"Robert Pitcairn.
"Se~~ember14, 1899."
Thedefendant.eontended that the work was to be done to the satisfaction

of his wife, and testified as follows: "Q. Wbat was tbe conversation you
bad witb Mr. Hiss at tbe time you· signed this contract (referring to tbe
$31.()()(j proposalwbich he had accepted)?, A. The chief point in tbe conversa
tion was tbat he, -as well as ever·y·body, knows that I did not attend to that
business for my house; that it was entirely in tbe bands of Mrs. Pitcairn,
and had been for over 40 years. Q.\Well, was there anything said about tbis
contract'or your liability under· the, contract at that time? A. I declined to
have anything to do with the matter, wben he told me tbat be bad come to
see meat the special request of Mrs. Pitcairn, wbo would be very much
pleased, on account of the size or amount, if I would sign it. I told him that
I did not want to sign it or have much to do with the matter on account of
my experience;' that I was very much afraid it would be too much for Mrs.
Pitcairn, but that my whole desire was to please her. Mr. Hiss distinctly
'stated thl1t that was his desire, and he knew he could please her, and would
please her, and desired to· be distinctly understood that if he did not please
her be would make no charge.. Q.. Did you have that distinct understanding
with him immediately before you signed this contract? A. He reiterated
that, and plead with me, on account of Mrs. Pitcairn, and I, on a sudden im
pulse, 'On that condition,' I said, 'I wUl sign it,' and slgnedit."
, Mrs. Pitcairn also testified to a jlimllf!.r effect in regard to the acceptances

signed by bel': "Q. What statement, 'it any, Mrs. Pitcairn, was made to you
by 1011'. Hiss. as to how this, w()rk"f.as,to be done in your house? A. When
Mr.lIiss presented the design or sltetcli .or suggestion to me I ratber besitated,
and. he ,said: ,~Mrs. Pitcairn, 1fyou will allow me to do this work, I will do it
to YOU,r e1tir,e ~ati"S,faCt10n; otherwise y,ou w1ll not be required to pay for it,
.pr accept ,~!" "4J;1d f\!rs. Pitcairn is also corroborated in t1,l.is by Mrs. Reese.
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• niece, who lived In the house: "Q. Did you hear the conversation between
Mr. Hiss and Mrs. Pitcairn shortly before these contracts were signed? A.
I did. Q. Can you state what was said between the parties at! to these con·
tracts shortly before they were signed, as to how the work was to be done,
and so on? A.. Well, it was with regard to the hall. That was the tirst con·
tract given. • • • The design was shown me, and 1 said, 'Well, that was
pretty, If it turned out all right.' Mr. Hiss said: '1 will make that alI right.
I will make a grand hall of that Mrs. Pitcairn will be perfectly satisfied; it
oot, she don't need to accept or pay for it.' Q. Was that said in the presence
of Mrs. Pitcairn? A. It was." And again: "Q. Now, Mrs. Reese, after this
contract was signed, and the other decorating was being done throughout the
house, did you hear any conversation between Mrs. Pitcairn and Mr. Hiss
relating thereto? • • • A. WeIl, Mrs. Pitcairn objected to the work not
being as she desired, and Mr. Hiss said he would make it all right He as
sured her he would make it all right. • • • He said: 'Let me put the
things in place. Let me complete the work, and I am sure you will be sat
istie". If not, you don't need to accept it. You don't have to take it or pay
for it.'"

Clarence Burleigh and W. W. Smith, for plaintiff in error.
Wm. M. Hall, Jr., for defendant in error.
Before DALLAS and GRAY, Circuit Judges, and ARCHBALD,

District Judge.

ARCHBALD, District Judge. According to the modern and bet
ter view, the rule which prohibits the modification of a written contract
by parol is a rule, not of evidence, but of substantive law. 21 A. & E.
Ene. Law (2d Ed.) 1079; Thayer's Evidence, p. 390 et seq.; 1 Green
leaf, Evidence (16th Ed.) § 3soa. Parol proof is excluded, not because
it is lacking in evidentiary value, but because the law for some sub
stantive reason declares that what is sought to be proved by it (being
outside the writing by which the parties have undertaken to be bound)
shall not be shown. Where, by statute, a writing is required either to
create an obligation or to effect a result, as in the case of deeds and
wills, or of contracts within the statute of frauds, it is readily under
stood that it is the writing alone that is to speak; but this is equally
true of contracts which by the convention of the parties have assumed
a similar form. The writing is the contractual act, of which that
which is extrinsic, whether resting in parol or in other writings, forms
no part. If through fraud, accident, or mistake it fails to express the
contract as it was intended to be made, equity will reform it upon
proper proof. But still it is the writing as corrected that is the meas
ure of the parties' undertaking, and they cannot be otherwise held.
There is much admitted confusion on this subject, due in part to the
way in which in some jurisdictions the rule is administered; and the
failure to recognize the true basis of it is all that creates any difficulty
here.

This is a suit to recover the balance due for decorating and fur
nishing the interior of the defendant's residence. The contract for
the work was expressed in certain written proposals or estimates,
aggregating some $56,000, made by the plaintiff, and accepted in
writing by the defendant, or by his wife in his behalf. The jury gave
a verdict of $47,000, which, allowing for a bill of extras of $3,300,
and deducting admitted payments of $10,000, substantially covered
the plaintiffs' claim. The defendant contended that the work, by

125F.-8
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expre~~I~g~¢.¢htel1t,,'wa~t6 'be completed ,to' the satis,factio1t of 'Mrs.
Pitcairp, *lild that as. sll~W,a.s dissat,isfied with it in mflny particulars,
and as some of it hadlbeen' dane in actual disregard of her wishes, he
was l10t bOund to paYiNo such condition app'ears in the writings; but
Mr.,Pitc!~itntestifiestp.at.itwas agreed to py Mr. Hiss ,at the time
he accept~dthe $3J,Oooco~tract, and ~hat he signed solely on the
strength of it, and Mrs. Pitcairn and her niece Mrs. Reese testify to
sitnilarassurances with regard to the others which had preceded it.
Mr. Hi~s~~phatitallydenies these assertions, and says that he merely
undert,ook t<t p~ease MrS, PitCairn 50 far as he could. All this evi
denc,e was admitted without objection, and on the strength of it the
defendant's counsel at· the close of the ,case requested the c01.1rt, in
substance, to charge that if the jury found, as they might, that the
work was to be done to the satisfaction of the defendant's wife, or
otherwise he would notbe bound, and that Mrs. Pitcairn, acting honest
ly and not capriciously, was not satisfied, even if the jury believed that
she ought to have been, the plaintiff was not entitled to recover.
These instructions wererefused j the court saying: "The contract in
suit having been reduced to writing in the shape of written proposi
tions by the plaintiff, and writtenaccept\lnces by the defendant, signed
by the patties or theid'epre$eiitatives, respectively, such written con
tracts cannot be contradicted or varied by evidence of an oral agree
ment ** * before or at the time of the execution of the con
tracts." ,The case turns on theco~reethess ,of this charge. It is con
tended by the defendant that, as the evidence referred to' was before
the jury-without objection, it tould not be withdrawn from their con
sideration, :and should have been submitted to them in the way re
quested. But to this we carinat agree. Notwithstanding its ad
mission, it was still for the court to declate what, as a matter of law,
was the contract between,'the parties-whether it was to be confined
to that which was expressed in the writings, or could be extended to
the verbal assurances alleged to have been given outside of them.
This did hot depend on how the evidence, came in,-whether with or
without objection; it still 'devolved on the court, instructing the jury,
to pass upo'ri: its competency and legal effect, and that is all that was
done in the' tuling complained of. The court simply held that' the
writings were to be taken as constituting the agreement, and that ex
trinsic evidence could not 'be resorted to, to modify it. Na error was
committed in so applying the fammal" rule. Whatever be the case
in other' jurisdictions, in, a. federal cotirta' written contract cannot be
reformed on:the trial of al1 action at law, and, disguise it as we may,
that is what the attempt to make' ~ffective the evidence in question
plainly amounted to. The contrac;t, as made out by the proposals and
accephtnces,w~s to do certain :workof d~fini~e character and exte~t for
certain. spedfieci prices. It may have hicked'details, to be fined out by
oral dirediO'i) ;blit that it 'wa.s to be done to the satisfaction of any par
ticular persQn, who therebY' became the sale arbiter as to wJ1:ether it
had been done as it ought, isnowhei'e SU'ggested in it, anddhnot now
be5upplieciWithout introducing a most materi,a:l variation, as the pres
ent controv~rsy abundantly shows. It would have been easy for the
defendant when he signed to have written, "Accepted on c:ondition that
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the work shall be done to the satisfaction of 1frs. Pitcairn," if these
were the terms on which he proposed to alone be bound; and without
this we must aSSUme that what passed between him and Mr. Hiss at
the acceptance of the last proposal, and between Mr. Hiss and Mrs.
Pitcairn at the execution of the others, was regarded as mere assur
ances of the intention and ability to please, much as a salesman com
mends without warranting the excellence of his wares.

Neither can the alleged undertaking of Mr. Hiss be regarded as a
separate agreement resting in parol outside of the writings, and consti
tuting a condition precedent, on fulfillment of which the obligation of
the principal contract was to attach. It must stand, if at all, as an
added term, by which the right of the plaintiff to final compensation
is measured and concluded, entering into it vitally from the start.

Unless, therefore, the rule which prohibits the introduction of ex
trinsic evidence is to be disregarded, the writings must be taken as
expressing the contract between the parties, and there was no waiver
by the plaintiffs of their right to adhere to them, and to have the case
determined thereby, merely because parol evidence as to what passed
outside of them was permitted to come in. The competency of this
evidence, as a matter of law, to affect the writings, was not necessarily
conceded by the failure to object at the time. Moody v. McCowan,
39 Ala. 586; Hamilton v. Railroad, 51 N. Y. 100. Nor were the plain
tiffs precluded from raising that question without at least something
to show that the defendant had been prejudiced in consequence in his
proofs.

It is said, however, that the plaintiffs in their case in chief called
Mr. Hiss to show that in the choice of material they were to be guided
by Mrs. Pitcairn's wishes and taste, which was an important variation
of the contract, and that, having given their version of the transaction,
the defendant, on familiar principles, was entitled to give his. Bogk
v. Gassert, 149 U. S. 17, 13 Sup. Ct. 738, 37 L. Ed. 631. But the
agency of Mrs. Pitcairn and her authority to represent her husband
were unquestioned. She signed four of the acceptances, covering an
expenditure of $25,000, and if Mr. Pitcairn's wishes had been followed
she would have signed for the whole. The entire disposition of the
work, as he pointedly declares, was committed to her charge. Her
selection of materials, and her expressions of taste, therefore became
his, and proof that she was constantly consulted in the course of the
work in no wise constituted a variation of the contract, nor opened the
door for the very serious modification of it which was sought to be
made. The plaintiffs simply showed that they had followed the direc
tions of one who admittedly stood for the defendant in the transaction,
not in variation of the contract, but in compliance with its implied,
if not its express, terms.

The judgment is affirmed.
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GREI&1' MFG. CO. v. PARSONS,-

(Circuit Court ot Appeals, Seventh Circuit. April 14, 1903.)

No. 944.

1. PA.TENTS-INVEN'l'ION-SEWING MACHINE ATTACH}IEN TS.
The Johnston pate:nt, No, 324,261, fo1"a rufiling or gathering attachment

for sewing machineS,covers a combination of old elements to produce
a device new in form, but old in function, having no new mode of opera
tion, and producing,no new result, and is void for lack of invention.

2. SAME-IMPROVEMENT IN MECHANICAL DEVICE-REDUCING COST OF CONSTRUC
TION.

A patent for an improvement in a machine which is a combination of
mechanical elements adapted to the production of a mechanical result
cannot be sustained ,oil the ground alone that because of the changes
made in the arrilllgement of the parts the machine may be more cheaply
made. "

Appeal from the Circuit Court 6f the United States for the North
ern Division of the Northern District of Illinois.

Appellant unsuccessfully sought to hold appellee for infringement of the
first, third, and fifth claims of letters patent No. 324,261, August 11, 1885.
to Johnston, appellant's assignor. 'fhe circuit court ruled, in SUbstance, that
the claims, if valid. were limited by the prior art to the precise structure
shown In the drawings and described in the specification, and that, so con
strued, they were not infringed by appellee,;s device.

The claims In suit and apart (If the I?pecification read as follows:
"This invention has reference to that class of ruffling or gathering attach

ments (for $ewing machines) now most commonly used which have are
cipr6catin~ blade to form the goods into plaits or folds;, but it is in part
applicable to other rufflers or gatherers. "

"The Invention Consists, first, in new means for regulating the stroke of
the ruffler-Nade, In letters patent 259;648, granted to me June '13, 1882, a
l'uffler Is d-escribed in which the blade is reciprocated by a pin moving be
tween two stOPS, and tbestops are madeadjjlstable toward and away from
each other by one movement of an adjusting device. so that the said blade
moves farther forward in making fulltha'n' In making scant gathers.

"In letters'patent No. 264,038, granted 'to me September 5,1882. an Improve
ment upon orrmodifieati.onof the forlne!.1 invention Is described, the stops
being formed, by the walls Of a groove of, varying width cut in the periphery
of a cylinder. By turning 'the cylinder the reciprocating pin acts ill different
parts of the groove, so that'the lostmotlon is varied according to the different
widths of said parts.

"The presen~ new means for regulating the stroke may be considered as
an ImproveIllent, upon or moqification of both the, former" ones described in
said patents. ", .,',,' , ".'

"Instead tJtthe pin a contact device, plYoted or otherwise supported so that
it can beturned'"ls interllosed 'between' the stops, and 'the: adjustment is
effected by tUl"D;ing the said cOll,tact device. Tbe part to' whicb the stops are
fastened or i,n ,w~iCh they, are formed may be reciprocated and communicate
its motion to the part whicb carries the contact device, or tb~ part carrying
the adjustable contact device may be reciprocated and impart its motion to
the other. Both forms will be shown. This constl'uctlon of a contact device,
adjustable by turning and Interposed between stops, can be used not only
when the said contact device and stops are such that the ruffling-blade is
advanced farther in making full than in makipg scant ruffles, but also when
this is not the case, the effect depending upon the shape of the contact device
and stops.

• Uehearing denied October 6, 1903.
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"Another improvement consists In combining, with two levers for com·
municating motion from a moving part of the sewing machine to the rufiler
blade, adjusting means carried thereby for altering the stroke of said blade
when one or both said levers is supported and turned upon a fixed center
or pivot, and when the adjusting means are so constructed and arranged
that the rufiler-blade is advanced farther in making full than in making scant
rumes or gathers. * * *

"It may be observed that there is no novelty, broadly, in placing the means
for regulating the stroke upon the levers for operating the rumer. 'l'he only
novelty, so far as that feature is concerned, resides in the placing there of
the particular kind of regulating means indicated, and in the adapting or con
stituting of such means to operate in that position. * * *

"It Is evident that modifications may be made in details without departing
from the spirit of the invention, and that parts of the invention may be used
separately. * * *

"What I claim is:
"(1) In combination with a rumer-blade operating mechanism comprising

two reciprocatory parts, stops upon one of them, and an interposed pivoted
contact device carried by the other of said parts, and adjustable with respect
to both stops to vary the amount of lost motion, and also to a less extent the
forward limit of the blade's motion, so that said blade is advanced farther
in making full than In making scant gathers, substantially as described.

"(3) The combination, with the rufiler-blade and rumer-frame, of the two
levers pivoted at a common point to the rumer-frame, stops on one lever, and
an adjustable interposed contact device carried by the other, substantially
as described.

"(5) The combination, with a ruming device or blade, two reciprocatory
parts, and stops on one of said parts, of a journaled or pivoted contact device
interposed between the stops and adjustable by turning on its journal or
pivot, SUbstantially as described." ,

The prior art is illustrated In the record by the following patents: 120,173.
October 24, 1871, to Toof; 125,230, April 2, 1872, to Toof; 130,592, August
20, .1872, to Perkins; 139,064, May 20, 1873, to Johnston; 146,005, December
30, 1873, to Johnston; 157,462, December 8, 1874, to Sievers; 158.834, January
19, 1875, to Darby; 181,879, September 5, 1876, to Toof; 200,431, February
19, 1878, to Burgess; 211,679, January 28, 1879, to Wilson; 229,877, July 13.
188Q, to Elliott; 231,844, August 31, 1880, to Onderdonk; 233,025, October fl.
1880, to Rowley; 235,235, December 7, 1880, to Harris; 238,086, February 22.
1881, to Carter; 245,471, August 9, 1881, to Farwell; 258,939, June 6, 1882,
to McMullen; 259,511, June 13, 1882, to Edgecomb; 259,643, .Tune 13, 1882. to
Johnston; 2()0,633, July 4, 1882, to Amaden; 263,332, August 29, 1882, to Gar
1etson; 264,038, September 5, 1882, toJohnston; 264,456, September 19, 1882,
tl Hamilton; 266,544, October 24, 1882, to Smith; 269,781, December 26, 1882.
to Giddings; 271,890, February 6, 1883, to McCaslin; 272,427, February 20,
1883, to Grotz; 280,926, July 10, 1883, to Griest; 290,478, December 18, 18&~,

to Sackett; 293,090 and 298,091, February 5, 1884, to Sackett; 296,740, April
15, 1884, to Goodrich; 311,119, January 20, 1885, to Griest. .

John W. Munday and Henry Love Clarke, for appellant.
John G. Elliott, for appellee.
Before JENKINS, GROSSCUP, and BAKER, Circuit Judges.

BAKER, Circuit Judge (after stating the facts as above), The
patent relates to alleged improvements in sewing-machine attachments
for making fuffles, plaits, or gathers. In the operation of these at
tachments, as a, genus, a steel blade moves back and forth near the
needle in the direction of the feed; levers are so connected that the
up-and-down motion of the needle-bar is converted into the to-and-fro
movement .of the ruffling-blade; the two pieces of cloth to be sewn
together are placed under the needle, with the ruffling blade in contact
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with the upper piece; and as the needle rises out of the doth the ruf
fling;.blade 'pushes the upper piece into a fold which is secured bya
stitch whe.n the needle de~cends~' To regulate the size bfthe fold,one
speci~s ha4 means. for controlling the amount of "lost motion'~ between
the needle-bar and ruffling-blade. The less the lost motion, the greater
the stro~e of the ruffling-blade, and vice versa. Within this species,
one' clas'sadjusted only th¢ Hmit of the backward stroke of the ruffling
blade, ",hile .another adjusted also, to a.less extent, the limit of the
forward stroke, so that the blade moved farther forward in making
full than in making scant gathers, in order to bring the stitches nearer
thecen,ter of the folds. This was all old. To the creation of genus
or speCies or class the disclosure in the present letters contributed
nothing. The alleged improvement is a mere variation within the
last-named class..

The mf:chanism, so far as the cl~ir1:1s. in suit are concerned, may
be described as consisting of two levers, pivoted at a common point,
one connecting with the needle-bar and the other with the ruffling
blade, which levers are made to co-operate with each other by means
of two stops mounted anaile of the levers and a cam-shaped con
tact device pivoted to~H~ other lever arid interposed between the
stops. By turning the cam on its pivot, its opposite edges may be
caused to recede from or,approach both stops simultaneously, where
by the amount of lost motion between the levers is varied, and the
limit of both the forward and backward stroke of the ruffling-blade
is adjusted.

We do not concur with a.ppellee in the contention that Johnston
in his specification disclaimed. all novelty. except. in the form of the
stops and pivoted cam. Thewording of the disclaimer, in connection
with that of the claims in sUit, indicates that Johnston asserted priority
in pivoting the levers at a common point and putting upon one lever
two stops. and a cam between them pivoted to the other lever; that
the novelty lay in the placing of the carn between the stops, and in
adapting.· them to co-operate in that position, and not in the precise
form ofcam and stops shown inthe drawings and described with par
ticularity in, the specification. And a.' careful examination of the 35
reference patents. fails to disclose a ruffler that may not be distin
guished from the exact terms of each of the claims sued upon. But
the prior art is full of various combinations of levers, stops, and cams,
which were operative t9produce ~ ,the work that can be done with
appellant's ruffler. It was old to pivot the levers at a common point,
and place two stops upon one of the levers, and upon the other an ad
justable contact device to act between the stops. Smith, No. 266,544,
for example, shows this. The kinds of contact devices were many.
And Johnston, No. 259,643, had demonstrated the effectiveness of
the cam, bya single.movement thereof, not only to vary the limit of
the backward stroke of the ruffling-blade, but also, to a less extent,
the' forward' stroke. He did this by means of a pin between two stops,
one of which was a cam, and the other a plane which, by connection
with the cam, moved toward or from the pin in accordance with the
cam's movement. This was not a cam between two pins, but, in
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effect, a pin between two cams that could be moved as one; and, tak
ing either the forward or backward stroke of the ruffling-blade, the
difference was that between a pin striking against a cam and a cam
striking against a pin. Each element of the claims in suit was old in
this very art, and had been used to perform the same function assigned
to it in Johnston's present device. This ruffler introduces no new
mode of operation, produces ruffles no better and no faster, and does
not afford to the user (though it may to the manufacturer) any ad
vantage over others. The novelty consisted in selecting and rear
ranging old elements to produce a machine new in form, but old in
function, and therefore an old machine. And though Johnston made
a better selection and arrangement than did Horace's painter, who
"joined a human head to neck of horse, culled here and there a limb,
and daubed on feathers various as his whim, so that a woman, lovely
to a wish, went tailing off into a loathsome fish," the genius of the
artist was not more wanting in the one case than that of the inventor
in the other; for "it is not invention to combine old devices into a new
article without producing any new mode of operation." Walker on
Patents (3d Ed.) § 37; Burt v. Evory, 133 U. S. 349, 10 Sup. Ct.
394, 33 L. Ed. 647; Florsheim v. Schilling, 137 U. S. 64, II Sup. Ct.
20, 34 L. Ed. 574; Interior Lumber Co. v. Perkins, 80 Fed. 528, 25
C. C. A. 613; Kelly v. Clow, 89 Fed. 297, 32 C. C. A. 205.

Appellant urges very earnestly that Johnston gave a good considera
tion, for which the grant of a monopoly should be sustained. That
consideration is the alleged cheapness of manufacturing this ruffler.
It is said that Johnston made such a selection and arrangement of ele
ments that the parts of the ruffier can be stamped out of sheet metal
by the use of presses and dies. But the patent is for improvements in
a machine which is a combination of mechanical elements adapted
to receive and apply motion to the production of a mechanical result.
And the patent would as certainly be infringed by a ruffler of which the
parts were forged or cast or machined as by one made of stampings.
The consideration of cheapness therefore lies in the process, and not in
the product.

The decree is affirmed.
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E~TON& PRiNCE CO. v.WADSWORTH.

(Olrcult Coutl,N. D. IllinoIs, N. ,D. October 21, 1908;)

1. PA'1'BNT8~INFRIN6EM:'ENT-SAFETYBRAKE FOR ELEVA'l'ORS.
The ,:Eato~,Prince,ailld Livesey patent, No. 347,i78,for a safety brake

for elevators, claim 8, construed, and held not infringed.

In Equity. Suit: for infringement oftetters patent No. 347,778, for
a safety brake for elevators, granted to Thomas W. Eaton, Frederick
H. Prince, and Joseph H;Livesey, August 24, 1886. On final hear
ing.

Frank T, .Brown, for complainant.
Thomas F. Sheridan, for defendant.

KOHLSAAT, District Judge. Complainant files its bill for in
fringemeIltofclaims I and 6 of patent.No. 347,778, for a safety brake
for elevators.·· After the. filing of the bill it withdrew the charge of
infringement as to claim I, so that the cause stands now only as
to infringement of claim 6, which reads as follows, viz.: "In an ele
vator safety.brake the combination with an expansible ball governor
of a triggerlocated, relatively to the governor, substantially as shown,
whereby sai4 trigger is Operated diI:ectlyby contact therewith of the
governor balls, essentially as specified:' The defendant, by way of
defense, sets up (I) lack of patentable novelty; (2) that the patent is
a mere aggregation; (3) that there is no infringement. The only pat
ent in the prior art, sO far as the record discloses, in which an ex
pansible ball governor is. used for the purpose of tripping a braking
device in connection with an elevator, in a combination similar to that
of complainant, is the Small patent, No. 228,284. In that patent the
flexible ball governor is the same as that used by complainant, except
that the free end of the governor fits over a sliding sleeve in the shaft,
which operates the governor, to which sleeve is rigidly secured a dog
or trigger, the other end of which rests in a guide in the upper brace
or cage of the elevator, thereby preventing the sleeve from rotating
with the governor. This trigger supports a bell crank lever, which
operates the braking device. Whenever the elevator begins to move
at an undue speed, the governor balls expand by centrifugal force,
thereby contracting the governor longitudinally, and dragging with
its sliding end the sliding collar and the dog, whereby the lever is
released and the braking device applied. The specifications provide,
however, that the governor may be in any suitable form. Thus it
will be seen the governor in this device drags what might be termed
the trigger from restraining contact with the braking apparatus.

In the patent in suit the same expansible governor is used, and the
only substantial difference between the two devices is that the gov
ernor balls in the patent in suit, when the speed is too great, expand,
and strike the trigger and release the lever which applies the braking
apparatus. The one pulls the trigger out of the restraining contact
with the lever. The other knocks it out. Both operate simultane
ously with the undue expansion of the governor. The direct contact
element of the claim is, in my judgment, the sole differentiation ot-
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complainant's patent from the prior art. It is not claimed by com
plainant that such direct contact by the balls of an expansible governor
with a trigger or tripping device is new, outside of the elevator art.
It is old in the prior art. Indeed, it is shown to have been in use in
connection with elevator safety attachment in the C. R. and N. P.
Otis patent, No. 110,993, the R. H. Hill patent, No. 210,693, the Ripp
& Mills patent, No. 226,553, and others; but the braking devices set
in motion in these patents seem to be more complex than in the patent
in suit, so that perhaps they should not be considered as anticipation,
in the same art.

The language of. the patent in suit, taken in connection with the file
wrapper, would seem to limit the device to an expansible ball govern
or. All that it has done is to take an old form governor as used in
the Small patent, and make it kick instead of pull the trigger out of
restraining contact with the braking apparatus. To do this, it has
used a device old in other relations, and known to the elevator art in
a different combination.

Defendant's governor is what might be called a disk governor.
Its palls operate by centrifugal motion or force. It differs, however,
quite as much from complainant's device as the latter does from the
prior art, in view of which I am constrained to hold that complainant
has failed to establish infringement.

The bill must be dismissed for want of equity.

GREENWICH INS. CO. et at v. CARROLL, State Auditor.

(Circuit Court, S. D. Iowa, C. D. October 13, 1903.)

No. 2,410.

1. 8TATUTES-CO:NSTITUTIONAI,lTY-IoWA INSURANCE LAW.
Iowa Code, §§ 1754, 1755, prohibiting combinations between fire Insur

ance companies doing business in the state in relation to rates, agents'
commissions, or the. manner of transacting business in the state, and
providing for the revocation by the state auditor of the permits of any
companies found to have violated such prohibition, are not in violation
of the provisions of the state Constitution prohibiting the granting of
special privileges and immunities, and requiring that when they can be
made applicable all laws shall be general and of uniform operation
throug!lOut the state.

2. EQUITY JURISDICTION-ENJOINING ENFORCEMENT OF INVALID STATUTE.
A court of equity, state or federal, has jurisdiction to enjoin the enforce

ment of an invalid law when its enforcement would cause loss of busi
ness, expense and hardships to complainant, and result in irreparable In
jury.

8. CONSTI'l'UTIONAL LAw-LIBER'l'Y TO CONTRACT-IoWA INSURANCE STATUTE.
The provisions of Iowa Code, § 1754, which make it unlawful for two

or more fire insurance companies doing business in the state to enter into
any agreement as to the amount of commissions to be allowed agents
or as to the manner of transacting fire insurance business in the state,
are invalid as depriving insurance companies of the liberty to contract
secured to all persons by the fourteenth constitutional amendment and
of the equal protection of the laws.

, 2. See Injunction, vol. 27, Cent. Dig. § 156.
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In Equity. On demutrer to bill.

Jame~ C. Davis and George H;Carr" fot ,complainants.
Charles W. Mullan, Atty. Gen., for defendant.

McPH;ERSON, District Judge. 'I'his case is pending on defend
ant's. demurrer to a. bill in equity, filed by a number of foreign fire
insurance' companies, against the defendant, who is Auditor of the
state and Insurance Commissioner. The bill asks that defendant
be restrained from taking action against them under certain statutes
of the state,alleging thll-t the statutes in question are void because in
conflict .with both the lltate and federal Constitutions. It is alleged
that allthe$e companies·l;lave been engagedjn doing a fire insurance
business in the state~or a great many years, paying the fees and taxes,
and in all respects complying with the laws relating to such compa
nies; and it is also alleged .that, prior to the adoption. of the statutes
in question, they had established their business. in equipping offices,
paying out large sums in advertising and so on, and from year to year,
including tpe current year, they having fully complied with the laws
of the state in making their reports as well as all other things, and
the Auditor gave each of them a certificate authorizing them to con
tinue in business. They each have an extensive business in Iowa,
carrying large and numerous risks on property in the state. It is
alleged that there are 85 foreign companies, including complainants,
doing business in the state, and which pay to the state annually large
sums as fees and taxes.

The sta,tutes complained of were enacted in the year 1896, and are
now parts of the Code, being as f~llows: Section 1754 provides that
it shall be unlawful for tWb or more fire insurance companies doing
business in this state, or for the officers, agents, or employes, to make
or enter into any combination or agreement relating to the rates to be
charged for insurance,. the amounts of commissions to be allowed
agents for procuring the same, or the manner of transacting fire
insurance in this state. .Penaltiesand fines are to be imposed for a
violation ofthe statute. Section 1755 'provides that the Auditor shall
summon before him and examin.e under oath all those he suspects of
violating the statute; and if they fail to appear, or if he finds. tt~at they
are doing the things inhibited, he shall revoke their permits to do busi
ness, and thereafter they shall not do business in the state. It is al
leged th.at the Auditor is about to proceed against them, and that he
will oust them from the state unless· he is restrained.

The first question presented is, are the statutes in conflict with the
state Constitution? Section 6, art. I, provides that all laws of a gen
eral nature, shall have tiniform operation, and that privileges and im
munities shall not be granted' which shall not on the same terms be
granted to all.

Section 30, art. 3, provides "that where a general law can be made
applicable, all laws shall pe general and of uniform operation through
out the state." The question was fully oiscussed in all its phases in
the case of State v. Garbroski, II 1 Iowa, 496, 56 L. R. A. 570, 82
N. W. 959, 82 Am. St. Rep. 524. The statute under discussion pro-
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vided that p~ddlers plying their vocation outside of a city or town
should pay a license or tax, but that a person who had served in the
Civil War need not pay the fee. The statute was held unconstitu
tional. It is apparent to all that the statute involved in that case is
not akin to the statutes now before the court. Judge Ladd in the
Garbroski Case reviews many, if not all, the cases upon the subject,
and one need not look further for the correct rule, or for the authori
ties, than his admirable opinion in the Garbroski Case.

All laws of a general nature shall have a uniform operation. These
laws in question do have a uniform operation. No one can expect
that all laws shall operate upon all people. \Ve have laws with ref
erence to the Legislature, and those laws operate upon that body
alone. So as to the office of the Auditor, and a score of other offices,
state, county, and municipal. And it is the same as to private affairs.
Railroad companies are held liable for an injury to an employe brought
about by the negligence of a fellow servant. Such legislation, as all
know, is valid. Hundreds of statutes have been enacted in this state
known by all to be intended to apply in each case to a single city or
town, corporation or trade. That they are valid but few doubt. Stat
utes were enacted many years ago applying to bridges across the
Mississippi river when there was but one bridge, and now there are
but few. Noone doubts their validity. Years ago statutes were
passed authorizing the sale of a railroad to one at the state line, to
thereby make a connecting line. But few, if any, ever doubted their
validity. Illustrations will readily occur by which I could multiply
these cases. And so it is as to granting immunities to some which are
de'nied to others~ Exempting farmers, merchants, manufacturers,
mining companies, and other corporations from liability in case an
employe is injured by another employe's negligence, and holding a
railroad liable, well illustrates the whole proposition.

Classifications can be made, providing they are not arbitrarily made.
If the Iowa statute provided that a railroad company were liable, in
the case above stated, where an employe was injured in building a
bridge, cutting timber, or at work in the shops, all the courts would
have held the law invalid. Butthe Legislature provided for a recovery
only when the injury occurred in the hazards arising from the use and
operation of the road. If these statutes in question are otherwise
valid, then it is not an arbitrary classification, because they apply to
a business peculiar in itself.

All will agree that there must be rules and regulations applicable to
insurance companies not applicable to other corporations. There
must be some officer, with the powers of an Insurance Commissioner,
to govern and direct and control them. The Iowa Supreme Court has
upheld so many statutes in principle like this that the question now
being discussed seems very dear to me. The following statutes
have been held valid: (I) Innumerable curative and legalizing acts;
(2) statutes making 'railway companies, liable for double damages for
stock killed; (3) allowing a defendant a continuance, as of course,
when in the military service; (4) classifying railroads as to charges for
carrying freights and passengers; (5) taxes need not operate upon all
persons alike; (6) taxing railroads by one set of officers, and indi-
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viduals by· another; (7) exempting property from water taxes; (8)
taxing foreign insurance companies onl their business; (9) exempt
ing certain property from municipal taxes, and compelling others to
pay .such taxes; (10) taxing transient merchants; (II) assessing stock
of state bank differently ,from that of a national bank; (12) a special
law authqrizing the buil~ing of a particular railroad. No doubt there
are others that have been upheld.

Counsel for complainant seem to have forgotten that speciallegisla
tion in all cases is not prohibited. Special legislation is prohibited
as ,to six enumerated subjects: (I) Assessment and collection of
taxes; (2) for laying out highways; (3) for changing the names of
persons; (4) for incorporating cities and towns; (5) for vacating
roads, streets, and town plats ; (6) for locating or changing county
seats.

But asno one of the above referred to provisions of the Constitution
is appli~ble to this case,it is necessary to see what other special legis
lation is prohibited. The Constitution then recites: "In all cases
above numerated, and in all qther cases where a general law can be
made app~icable, all laws shall be general and of uniform operation
throughout the state." IUs too apparent to admit of discussion that
there are hundreds of subjects upon which the state, through its Leg
islature, should speak: "Where a general law cannot be made ap
plicable, and where it cannot be of unif.orm operation throughout the
state." And insurance is one of these subjects. In my judgment, the
statutes in question are not prohibited by either of the state constitu
tional provisions.

Chapter 4, tit. 9, of th~ Iowa Code, which chapter includes the stat
utes now under consideration, affirmatively makes two among other
things appear: (I) That ilds the policy of this state to invite solvent
and reliable foreign insural1ce companies to come into this state, par
ticularly for the purpose of giving the people the benefit of competi
tion, and partly for the purpose of obtaining revenue for the state
treasury; and both purposes are subserved. (2) That it is the duty of
the state auditor to license such companies to do business in the state,
if upon investigation he finds them solvent and financially worthy.
Such being the policy of the state, and such being the duty of the
Auditor, he cannot deny the foreign companies, of the kind as above
described, from receiving the proper certificate and from doing an
Iowa business. Should he undertake to keep such a company out, the
proper court will by mandamus compel him to grant the authority, and
admit such company.. This being so, he cannot put them out, after
they are once lawfully, and rightfully in, excepting by virtue of the
power lodged with him under a valid and constitutional statute.

What was said by the Chief Justice in the case of R. R. v. State, 31
N.]. Law, 531,543, although in a tax case, is pertinent:

·'It is not denied that tlle ~rporate existence of 'a company Is recognized,
not by right, but by grace, in foreign jurls1.ictlon, nor that each government
bas the competence to refuse to recognize such eXistence, except on its own
conditions. The prlnclple,'is universally acknowledged. Hence laws requir
Ing insurance companies and other foreign corporations to file bonds and sub
mit to other exactions as II- prerequisite to their admission in an incorporated
capacity into the state. Such luws, when rightfully made, are evidently mere
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volice regulations, designed to protect the citizens of the state In which they
are enacted from loss or imposition, and on this ground their legality cannot
be drawn In question. But a tax law, having revenue for its object, is
based upon a principle entirely different. The right to tax for revenue is
the right of the government to take so much of the property of the person or
company on whom the tax falls as such government may deem necessary
for its public wants. The act of taking the property, therefore, must, of
necessity, be an acknowledgment of the legal status of the person or company
whose property is taken. To assert that the company whose property is thus
taken has no rights but such as the government taking it chooses to confer
is to assert that such company has no title to its property but such as may be
conceded to it by the taxing power. It seems to be utterly inconsistent with
legal principles which have always been deemed axiomatic to hold that a
government can recognize the legal existence of a foreign corporation for the
purpose of taxation, and at the same time can deny such legal existence for
the purpose of depriving it of those rights which belong to every individual
or company known to the law. Such a doctrine WOUld, obviously, offer the
entire property of foreign corporations as a prize to the rapacity of any state
in whose territories it might be, or over which it might happen to be carried.
It is readily to be admitted that a law imposing certain terms upon all foreign
corporations as conditions to their acquisition In this state of the right to act
In the unity of their corporate existence would be legal. Such law would pre
vent foreign persons from doing any legal act In this state as a corporation.
But can it be maintained that such a law would have the further effect of
leaving the property of the company as a spoil of the first taker?"

These companies having the requisite capital, being solvent, having
paid their taxes and license fees, and having done all the things re
quired of them by the laws of Iowa and the exactions of the Auditor,
having been invited to do business in the state, and being now right
fully here, they for the time being, and until the policy of the state is
changed, have the rights, neither more nor less, than the Iowa com
panies enjoy, and illegal exactions cannot be made upon them. In
Insurance Company v. Morse, 20 \Vall. 445, 22 L. Ed. 365, the Su
preme Court held a statute to be void which required a foreign com
pany to agree not to remove a case to the federal courts. But in
Doyle v. Insurance Co., 94 U. S. 535, 24 L. Ed. 148, the Supreme
Court recognized the right of a state to oust the company if it did
remove its cases to the federal courts. It so held, not because such
removals were a good reason for ousting the companies, but because
the state had the right to exclude them without reference to the
reason.

But that is not the question now being considered. It is not a ques
tion of keeping a foreign company out. The question is, shall all
companies, foreign and domestic, now rightfully in the state, be com
pelled to submit to the exactions of an invalid and unconstitutional
statute? It is quite certain that an Iowa corporation cannot by any
legislation be ousted or dissolved by reason of invoking the federal
Constitution. And if the Iowa Legislature should ever be persuaded
that the better way to prevent monopolies as between foreign com
panies is to create a monopoly by giving all the business to Iowa com
panies it can easily be done. Let there be a legislative declaration to
the effect that the local companies may do as they see fit if they stay
inside the Constitution, but that foreign companies must quit the
state if they hold up the federal Constitution as their shield. It is
scarcely possible that such a position will ever be taken. But Wiscon-
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.
,sin o...n.. ~e;"~l.~ri~~~, if I.?w~ever does, theh, ~ndrot u.ntil then, will the
D()yl~e*epecOme.bmdmg as to Iowa legislatIon. ,

. The.distinct policy of Iowa for many years has been to invite for
eign insurance companies into the state. They have been imposed
with some burdens not imposed upon home companies, and that this
is alloW<J.ble no one denies. That they canbe wholly.excluded no one
denies. But for the obvious reasons of competition' for the benefit of
people needing insurance, and for moneys for the state treasury, the
state for years has said that they may come and may remain in; and
yet the Attorney General now contends that, in the face of· such policy,
this court, by construction and implication, shall say that such foreign
companies shall be punished for .seeking the benefits of the federal
Constitution.

It 111tlSt be kept in mind that the statutes in question .do not apply
alone to foreign cOlllpanies. Those laws, if valid, apply to all com
panies. This bill in equity is filed by the complainants for the use and
benefit of all companies.

It i5not at all necessary in this case to make allegations of diverse
citizenship. I There are ,s*h allegatioJ;1s, but they are unnecessary
allegations in this case. Home companies could be joined as plain
tiffs in this action. Not only one question, but the principal contro
versyherein, is a federal question. The court takes jurisdiction be
cause of that question, regardless of citizenship, and will retain juris
diction over all questions in the case, including questions that are not
federal, regardless of the citizenship of the parties. See Opinion of
Judge Brewer in Omaha Company v. Cable Company (C. C.) 32 Fed.
727, and cases cited.

But it is argued that there is a remedy at law. A court of equity
has the power, and it is likewise its duty, to enjoin the enforcement
of an unconstitutional statute when such enforcement would subject
the party to innumerable prosecutions, .and particularly when such
prosecutions would, pending litigation, work great hardships and
wrongs and damages.

The recent decision of the Circuit Court of Appeals for this circuit
in the case of City of Hutchinsonv. Beckham, 118 Fed. 399, S5 C. C.
A. 333, is an authority, and of binding force upon this court. It puts
at rest the question as to the jurisdictional amount involved. It also
puts at rest the duty and the power of a court of equity to enjoin the
enforcement of an invalid law when prosecutions would be followed
with loss of business, expense, and hardships. And it also holds the
fact that the party could resist the enforcement of such invalid law
by a defense to proceedings in the !>tate court does not prevent a court
of equity,' state or federal, from taking jurisdiction. A state statute
can neither· enlarge' nor curtail the, equity jurisdiction of this court.
And it will not do to s~:y that because a .law is unconstitutional, and
because all are conclusively presumed to know the law, there need be
no fear that the officer who is commanded to act under the statute will
attempt to enforce it. It is the duty of the state Auditor to enforce the
statute, if It is a valid statute, and he no doubt feels that it is not in
cumbent upon him to pass upon its validity, but will recognize it as
of force until it is otherwise held by the courts. And it is alleged in
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the bill before me that the state Auditor will enforce the statute if
not restrained by the process of a court. In the light of such declara
tions, and the presumptions that he will attempt to enforce the statute,
the case of Osborne v. Bank of United States, 9 Wheat. 738, 6 L. Ed.
204, must be regarded as an authority. And the reasons given by
Chief Justice Marshall in the opinion in that case as to why Osborne,
the state Auditor of Ohio, should not be allowed to enforce a statute
of that state, are equally applicable to Mr. Carroll, the Auditor of
Iowa; if the statute in question is invalid. In the Doyle Case, 94
U. S. 535,24 L. Ed. 148, the statute of Wisconsin specifically provided
that, if any foreign company should remove a case to tre federal
court, the state officer should, under an imperative duty, recall and
revoke the license of such foreign company to do business in the state.

But in the case at bar foreign and domestic companies are placed on
an exact equality. And the statute does not say that, if the foreign
companies shall invoke the federal Constitution, such a wrong has
thereby been done that the state Auditor can punish it by removing it
from the state. But in the case at bar the statute if applicable, and if
enforced, will be made to read, in effect, that any insurance company,
domestic as well as foreign, shall not dare to look further than the
Iowa laws, and that they shall not, at the peril of their existence in this
state, dare to claim any right under "the supreme law of the land."
This, to me, is not comity between the states, but subordinates the
nation to a petty position that it has not occupied for many years.

The statute in question provides that two or more companies shall
not do any of the following things: (a) Make or enter into any com
bination or agreement relating to the rates to be charged for insur
ance ; (b) agree as to the amount of commissions to be allowed agents
for procuring the same; (c) agree as to the manner of transacting the
fire insurance business in the state.

The first I shall not discuss; but as to the second and third propo
sitions I have no doubt but that the statute is beyond the power of
legislation, and will give my reasons: As was held in Hooper v.
California, 155 U. S. 648, 15 Sup. Ct. 207, 39 L. Ed. 297, and cases
cited, insurance is not commerce. Therefore the many cases cited by
the Attorney General, arising under the "commerce clause," are not in
point. They are irrelevant, and do not have the slightest application.
The commerce cases were so decided because all parts of the Consti
tution applicable must be construed together. And so the Supreme
Court has within the last few years in the Addystone Pipe Case, 20
Sup. Ct. g6, and Traffic Association Cases, 19 Sup. Ct. 25, and the
Circuit Judges in the Northern Securities Case, 120 Fed. 721, made it
plain to everyone that, if the question is one of commerce between the
states, then the right and liberty of contract must in a measure yield.
That is to say, Congress shall have the right to regulate commerce
between the states, even though the freedom of contract is curtailed.
If this were not so, then the commerce clause would be subordinated
to other provisions of the Constitution. The two provisions of the
Constitution must be construed together.

There is another class of cases, numerous in number, sound in prin
ciple, but which, in my judgment, have no application to the question
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nowbeing considered. I refer to cases arising under the police power
of. the states." Such a case is thatrof Holden v. Hardy,I69 U. S. 366,
18:Su~.Gti 383,42 L. Ed. 780. The state statute inhibited the em
ployment of a person for more than eight hours a day in underground
mines. The Supreme Court held the statute a valid exercise of the
police powers, as protecting the lrfe'ial1dhealth of individuals, and that
the same could not be contracted away. No one denies that insurance
is a legitirriate business, and one thafis necessary to the welfare of all
people who' cannot afford to carry their property without such guar
anty against loss. To carryon the business calls for the services of
men of affairs and experience. Men must be employed, and that
requires contracts. Reinsurance is often required, and that calls for
contracts between two or more companies. Adjusters are necessary,
and one such person must,or often does, act for several companies.
One risk oftentimes must be apportioned between several companies.
Companies must charge reasonable rates, and in some· states can be
compelled to pay the face of the policy. What are reasonable rates,
and how .are such rates determined ? No doubt, partly from the
history and statistics of the business, and partly from current experi
ence. One risk is more hazardous than another, and rates must vary.
Telephone wiring mayor may not increase the risk. Electric lighting,
with or without "cut-offs" or "step-downs," -mayor may not increase
the risk. Experiments and experience and statistics may .show or
differences of opinion may exist. Some risks are greater in the sum
mer and others in the winter. The salary of officers is one item of
the costs. The commissions of the solicitors have much to do with it.
In short, tbebusiness cahl10t be carried on for a day without making
contracts, not alone with the insured, but with other companies, and
with persons employed by other companies.

The Attorney General, seeking to avoid the force and weight of the
authorities, leaves but little for argument when he concedes in his two
briefs as follows:

"It is urged that the act Of the Legislature is unconstitutional because it
takes from the fire insura!llcecotnpanies doing business within the state the
right of contract, which is oIle of the liberties guarantied by the fourteenth
amendment. The conclusive. answer ,to this contention is that the statute does
not take away from any insllrancecompany transacting busilless within the
state the right to contract with any person or corporation desiring to enter into
any lawful contract· with such company, nor does it in any manner abridge
the right to make such lawtul contract The sole purpose of the statute, and
the end sought to be accOlpplisbed by its enactment, is to prevent fire insur
ance companies from entering into a contract or combination whereby their
rights to enter into' lawful~ontracts with those desiring fire insurance is
abridged and restrained. It is conceded at the outset that any act of the
Legislature Which restricts or abridges the liberty of contract guarantied by
section 1 of the :foul'teenth amendment to the federal .constitution is void."

That the a.uthorities cannot be reconciled is known by all. For in
stance, statutes quite identical in language, meaning, and purpose
were before the courts in Holden v. Hardy, supra, and in Ex parte
Morgan (Colo. Sup.) 58 Pac. 1071,47 L. R. A. 52, 77 Am. St. Rep.
269, and the one decision is squarely aga.inst the other. Practically
nothing is left to be said on either side, after reading the two opin
ions. But in those cases the contracts inhibited were by reason of



GREENWICH INS. CO. V. CARROLL. 129

statutes to protect the health of individuals for whose benefit the laws
were enacted.

Then, again, the subject is exhaustively treated by Mr. F. N. Jud
son in a paper, "Liberty of Contract under the Police Power," before
the American Bar Association in 1891. See Reports Am. Bar Ass'n
for that year, vol. 14, p. 231.

There are three recent cases which cover the entire question, and
which come so near citing all the authorities that one need look but
little further for the authorities upon the subject. People v. Orange
County Road Const. Co. (N. Y.) 67 N. E. 129; Republic Co. v.
State (Ind. Sup.) 66 N. E. 1006; State v. Kreutzberg (Wis.) 90 N. W.
lOgS. These cases are not cited as involving inhibited contracts, like
the ones prohibited by the Iowa statutes, but they are cited as being
in principle much the same, and because of the exhaustive discussion
of the question. And the fact that the law assailed is what is known as
an "Anti-Trust Law" does not take it out from under the federal Con
stitution. In re Grice (c. C.) 79 Fed. 627; Connolly v. Sewer Pipe,
184 U. S. 540,22 Sup. Ct. 431, 46 L. Ed. 679. As against those cases,
see State v. Buckeye Pipe, Line Co., 61 Ohio St. 520, 56 N. E. 464;
Cleland v. Anderson (Neb.) 92 N. W. 306.

But it becomes academic, and mere common place, to undertake to
write what this court or that court has said on the question. Law is
not an exact science, as is illustrated by the cases arising under the
fourteenth amendment, perhaps more than by any of the other de
batable legal questions. The "liberty" of the Constitution has been
defined, and it will continue to be defined, by some as the right of an
individual to keep out of prison, excepting for crime committed.
Others will define "liberty" as also including the right to earn a liveli
hood, acquire property, perform services for another, employ others,
make contracts not tainted with an illegal or immoral consideration,
and those not injurious to the health or welfare of people. I prefer
the latter definition.

Within the meaning of the constitution, as has been held many times
by the Supreme Court, "corporation" is a "person." A corporation
has the same rights to agree or contract within the scope of its powers
as has a person. Can it be possible that legislation like that now pre
sented to the court is valid? If it is valid, then what becomes of the
provision, "No man shall be deprived of equal protection of the law,"
or of that other provision, "No man shall be deprived of life, liberty,
or property without due process of law?" Justice Field once said:
"The right to pursue them without let or hindrance is a distinguished
privilege of the citizens of the United States, and an essential element
of that freedom which is their birthright." Another Justice of the
United States Supreme Court said: "Yet the power does not and
cannot extend to prohibiting a citizen from making contracts, and this
is institutional law in England as well as America." Another great
Justice has said: "Liberty includes the right to acquire property, and
that means and includes the right to make and enforce contracts."
And I dare say that there is not an appellate court in this Union but
has given a like definition of liberty: "The right to make and enforce
contracts."

125F.-9
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,W~*e;,~ight of contr,act ceases; ~~e righttQ,~obusines~ is at an
end. The right to purchase, hold, or sell property must dep~nd upon
conp-act,a,n~l Without contracts business affairs cannot be carried on
for as.in·gl~<l~y.. And the slightestknowledge of insurance will per
suade any 01W that companies,hqth home and foreign, must have
some arrangements and must make some contracts with other com
p'~nies. Farmef$,,: mercltants, laboring men, railway cqmpanies, and
all otl;ler classes of" both ll1enand associations must do the same, and
both the l<j.ws andConstitu~ion permit it And ,to, single out insurance
compaJ1ies, and say they shall not, is not logical, and, in my judg
ment, not aUowable, under the fourteenth amendment.

Employers of labor, agree what they will' pay, and laboring men
agree for what sum thll'Y will work. ,Buyers and vendors of live stock,
grain, groceries, c1othing~ anything and everything, make their agree
ments. Farmers will ;md do agree as to the price for which they will
sell, and what theywill pay:for labor; but this statute says that insur
ance companies shall agree as to none of these things.

Of course, I do not holcj., that insurance companies can cpmbine, and
thereby enter into a conspiracy to accomplish any desired purpose.
But no such question is involved in this case. I am only holding that
insurance companies may make the usual contracts that all other per
sons and corporations may 'make, which the statute seeks to take from
them, and which will be takJen from them if the statute in question is
upheld. My conclusions are that the statute in question is invalid
for the reasons stated, and that the state Auditor cannot enforce its
provisions. , :

The demurrer will be overruled, and the defendant allowed to file a
plea or answer, as he may deem best.

THE DELMAR et al.

(DIstrict Court, E. D. Virginia. August 8, 1903.)

1. COLLISION-STEAM AND SAtr.INGVESSELS-PRESUMPTION OF FAULT.
In case of a collision between a saillng vessel and a barge in tow of

a tug, on wllich rested the duty of keeping out of the way. all the pre
sumptions are in favor ,of the sailing vessel.

S. SAME-EvIDENCE CONSIDERED.
A collision occurred at. night In Chesapeake Bay between a schooner

coming into Hampton Roads, and a barge B42 feet long, loaded with freight
cars, which was passIng out in tow of a tug on a hawser 300 feet long.
Thel'e was a strong Wind, and the vessels were admittedly on parallel
courses until shortly before the collision, the tug passing to windward of
the schooner. Each vessel claimed that she made no change in her
course, and the testimony from each supported her contention. There
was plenty of sea room, and the tUg could have given the schooner a
Wider berth than shea4mittedly did.. J;leZif, that, und~ the evidence, she
must be charged with the sole fault fOr tbe' coIlision. '

In AdmiraJty. Suit for collision.
Hughes & Little, for libelant.
T. H. Willcox and Floyd Hughes, for respondents.
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WADDILL, District Judge. The collision in this case occurred in
Chesapeake Bay, near the mouth of Hampton Roads, on the evening
of the 1st of March, 1903, about 7 :45, at a point about halfway be
tween Old Point Comfort and Thimble Light, between the R. M.
Graham, a three-masted schooner, and barge NO.5 of the New York,
Philadelphia & Norfolk Railroad Company, then in tow of said rail
road company's steam tug Delmar. The night was dark, tide ebb,
and wind blowing a strong breeze from the north. The course of the
Graham was west by south half south, and of the tug northeast by
east. The schooner, loaded with lumber, was coming into Hampton
Roads for anchorage, and the barge, loaded with cars, was being
towed to Cape Charles, on her regular trip between Norfolk and that
place; the vessels, respectively, making between six and seven miles
an hour.. The faults assigned by the parties, respectively, one against
the other, are such as that each places the responsibility for the col
lision entirely upon the other; the schooner, in effect, charging that
she was proceeding on her regular course, with the red lights of the
tug exhibited to her, and the red lights of the schooner exhibited to
the tug, until within a short distance of the tug, and when too late
to avoid the collision by any movement on her part, the tug suddenly
starboarded, and ran across the schooner's bow, bringing the barge
into collision with the schooner, whereby she sustained damage to the
extent of $9,084; whereas the respondent's account of the collision is
as follows:

"After passing Old Point, the wind was blOWing heavl!y from the north
northeast. The night was very dark. The tug and barge were on their
proper and usual course to pass to the west of the Thimble, the tug towing
the barge on a hawser of about fifty fathoms in length. While thus run·
ning, making between six and seven miles an hour, the lights of three sailing
vessels were sighted ahead, seemingly on schooners bound in, two of them
showing their red lights on her port bow, and one, which afterwards turned
out to be the schooner Graham, showing her green light to the tug and barge;
the green light on the tug and barge being also visible to her. The schooners
were apparently bound in for Hampton Roads, while the tug and barge were
bound out, and the courses in which they were moving at that time were
practically parallel, and there was nothing to suggest any danger or risk of
collision. The vessels continued to move in this direction. The green light
of the Graham broadened on the starboard bow of the tug until the tug had
passed the schooner to port, and was about abeam of the Graham. when the
Graham, for what purpose respondent is unable to say, rapidly changed her
course by porting her helm. causing her to luff, and come into the barge,
striking her starboard bow on the starboard of the barge, aft of amidships,
and receiving the injury complained of."

The respective contentions of the parties are supported by the crews
of the vessels in collision, and the evidence is irreconcilably conflicting
as to just how the accident happened, as it is evident, if the vessels
approached each other, each exhibiting the same lights,-that is,
green to green, or red to red,-as they insist they did, no collision
could have occurred, unless there was a change of course on the part
of one or other of the vessels. This conflict, in the view taken by the
court of the law governing the case, need not. necessarily be deter
mined to ascertain the liability, though the court strongly inclines to
adopt the schooner's version as to the circumstances of the collision,
and as to the lights that were exhibited by one vessel to the other at
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the,J~m,e. It ishighly !~mprobaq\~ that the Graham, on whom was
im.Jil9S~d the burden of keeping poller cOllrse, would have made the

-'change, cpntended for at the time it is claimed it was made; and the
circumstances strongly favor the contention that the navigators of
the tug, in their endeavor to keep their usual course, so as to pass
through the swash channel on the west of Thimble Light, and avoid
passing round the light, inthe existing condition of the weather, took
greater chances than otherwise would or should have, been taken.
Certain it is, they make .no claim QLhaving changed their course in
the slightest respect in the condHions surrounding them, and insist
that none was necessary. It will not be readily assumed that a vessel
charged with the duty of keeping her course would, if in the position
claimed by respondent, have purposely made such a maneuver as in
evitably. to bring, her into collision with another vessel, and impose
upon her the responsibility Jor so doing. It is far more probable that
the collision occurred by reason of the tug's master, upon whom was
imposed the burden of keeping out of the way, makinga mistake in
the navigation of his vessel, when he found himself in a position of
dangerou~proximity to the Graham. Haney v. Baltimore S. P. Co.,
23 How. 287,291, 16 L. Ed, 562. The collision being between a sail
ing vessel and a steam vessel and tow, the law imposed upon the latter
certain obligations, one of which was to keep out of the way of the
sailing vessel, and in the collision between them the presumptions are
all in favor of the sailing vessel. Spencer on Marine Collision, 212,
213; The Belgenland (D. C.) 5 Fed. 89; The Richmond (D. C.)
114 Fed. 208, 210; The Ardanrose (D. C.) 115 Fed. 1010, 1012.

The respondent's evidence is to the effect that the schooner's green
light was seen as far asa mile or more away, and that the two vessels
exhibited their green lights one to the other, and proceeded on their
respective courses, until the tug was about abeam of the schooner,
and about 200 yards away, when the schooner suddenly changed her
course, luffed, and run across the course of, and into, the barge. This
was a chance of collision that should not have been taken by the tug,
and for which there was no, excuse. It was not enough that the tug
should have avoided a collision, but she should have avoided the risk
of collision; and to proceed so closely on the course of the Graham,
under the circumstances of this case, at the speed the ves~els were
respectively going, and in the then condition of the weather, on a dark
night, having ill tow an ocean-going barge 342 feet in length, 46 feet
beam, and a hawser 300 feet in length, loaded with freight cars, as
to involve probable danger of collision, when there was no reason for
so doing, was a risk that)t assumed, and must bear the consequep.ces
thereof. rhe Carroll, 8 Wall. 3°2, 19 L. Ed. 392; The Falcon, 19
Wall. 75,:Z41 L. Ed. 98; The New York, 175 U. S. 187,207,20 Sup.
Ct. 67, 44 'L.Ed. 126; The Luckenbach, 93 Fed. 841, 842, 3S C. C.
A. 628; Wi.lders S. S. Co. v. Low, 112 Fed. 161, 166, 171, 50 C. C. A.
473; .Hughes Ad. 291. '. '

The tug's navigators evidently failed to take into account, and make
proper allowance for; the effect of the 'then prevailing wind on a barge
of the kind and length this was. There was ample searoom for the
tug to have made any maneuver she saw proper, and there was noth-
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ing in the condition of the weather that prevented her navigators from
avoiding the collision, by the proper exercise of care and fore
thought on their part, whether the Graham was proceeding with her
red lights showing, as claimed by her, or proceeding with the green
lights showing, as contended by the respondent. If the Graham was
exhibiting her green light, and the same was seen at the distance ad
mitted by the respondent, then there was no reason, from the tug's
standpoint, why she should not have starboarded, and gone to wind
ward, so as to give safe fairway to the Graham, as the tug admits
that the other two sailing vessels coming in and ahead of the Graham
were a mile or more awav to the windward; whereas, if the Graham
was showinK her red light, as she contends she was, so as to throw
all three schooners to the windward of the tug, then there was not the
slightest reason why the tug should not have ported, and gone to lee
ward, thereby passing under the Graham's stern, and en route on her
course. Assuming the Graham did make a wrong maneuver, as
claimed by respondent, and improperly changed her course, thereby
bringing about the accident, her conduct, under the circumstances of
this case, and in the emergency in which she was placed, should be
treated as an error in extremis, and not avail to relieve the respondent
from liability, since the collision resulted from the dangerous naviga
tion of the steam vessel. The Lucille, IS Wall. 676, 21 L. Ed. 247;
The Luckenbach, 93 Fed. 843, 35 C. C. A. 628.

In the view taken by the court of the evidence in this case, the col
lision resulted solely from the fault of the tug, and a decree may
accordingly be entered, so ascertaining the liability.

THE DELTA.

(DIstrIct Court, W. D. New York. September 1, 1903.)

L TOWAGE-Loss OF Tow-NEGLIGENCE OF TUG.
Libelant's scow, which was equipped with a suction pump, was

lasbed to the side of a stranded tug, being engaged to pump out the
water and keep it down while the tug was towed into port. The tug Delta
was employed to pull the stranded tug from the reef, after which the
towing was to be done by another tug. Immediately after the tow was
drawn from the reef, the scow's suction pipe burst, and those on board
the tow shouted to the Delta, stating the fact, and asked her to go ahead,
and take them to a place of safety, and to hurry up. She then started
ahead at an increased speed, the result being the swamping and sinking
of the scow, which was low, and being towed stern foremost. Held, that
libelant, who was on board the tow, must be deemed to have assented to
the towing being done by the Delta, but that she was legally bound, in
doing it, to exercise ordinary care to proceed only at such rate of speed
as was reasonably safe for the scow, and was in fault for exceeding such
speed, it not appearing that the situation was such as to require it in
order to save the injured tug, and the danger to the scow therefrom being
obvious. Held, further, that the scow was also in fault for participating
in the hails, from which the Delta assumed that the tug in tow was in
great danger.

I. SAME-ACTION FOR DAMAGES-DEFENSES.
A tug libeled for loss of a tow cannot avoid liability for any part of

the damages on the ground that a third vessel contributed to the injury,
unless she files a petition and brings such vessel in, as provided by ad
miralty rule 59.
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In Admiralty, Suit in rem against tug to recover for loss of tow.

Frede~ickG. Mitchell (George Clinton, of counsel). for libelant.
CrangIe & Burk~,.~c)r respondent.

,.' ,

HAZEL, District Judge. This is a. proceeding in rem against the
steam harbor tug Delta for damages sustained on account o£.the sink
ing of libelant's scow Mayflower on October II, 1902, near Horseshoe
Reef, at the mouth of the Niagara river; At the time of the disaster
the scow was lashed abreast and stern foremost to the starboard side
of the tug Bellinger, while the steam yacht Corsair was made fast
to her .pQrt side. On the pay before the accident the Bellinger was
stranded upon Horseshoe Reef. Thereupon the scow Mayflower was
employed to pump her out, assisted by the steam yacht Corsair. The
respondent was employed D.n. the day of the accident to pull the dis
abledBellinger off the rocks, whereupon the Oneida, a slower and less
powerful tug, was to tow the wreck ashore. After the Bellinger was
freed of water by the use of the Mayflower's suction pump, as-inch
towline about 300 fe.et in length, from the Delta, was made fast to tlle
Bellinger's towing post astern, preparatory to releasing her. Before
and at the time of the sinking of the scow the master of the Bellinger

.and engineer were on b6ard the wreck to render such assistance as
might be necessary. Upon receiving a prearranged signal from the
master oftheBellinger, the Delta easily released the wreck, which slid
into deep water, the scow remaining lashed to her starboard side. Al
most immediately.after the wreck was released, and while still in use,
the suction pump of the scow burst. Thereupon the steam yacht
Corsair, which had on board a syphon pump, made fast to the Bellin
ger's port side, intending to ,render assistance in keeping her free of
water. Fearing a recurrence of a like \=alamity, or that the injured
tug would sink in deep water, those on board the Bellinger and assist
ing craft became alarmed, hailed the Delta, apprising her of the oc
currence and the irnIllinence of danger, and admonished her to hasten
with them in tow to a place of safety. The evidence is conflicting as
to whether the master of the Bellinger hailed the Delta to quicken
her speed. He testifies to an impression (which, however, is denied)
that libelant joined in the outcry. Keenan, an employe upon the
scow and. witness for libelant, testifies on his direct examination that
all hands except himself were hailing the Delta to go ahead. It
does not specifically appear by the evidence who shouted to the Delta
to hurry, but I am quite convinced from the evidence on this point that
the hail to the towing tug to quicken her speed because of the sup
posed danger to the tow had the approval of the master of the Bel
linger and tll.eacquiescence of. the libelant. Reilly, witness for re
spondent, cQrrci1;>c.jrat,es;J.he master of the Delta, and says, "Everybody
hollered that the suction pump had burst, and to hurry up and get
her inside; that she was sinking." Repeated hails of that nature were
heard on board the Delta by her master and engineer. It is true that
libelant, who was in personal charge of the scow, with two employes
was engaged in arranging the pump~ng apparatus of the Corsair, then
alongside the Bellinger, with a view to its immediate use. The com-
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motion caused by breaking the suction pipe, and the alarming admoni
tions to the Delta, establish beyond serious doubt that the libelant
was aware of the shouting, knew that the Mayflower was being towed
by the Delta instead of the Oneida, as was originally contemplated,
and assented to such arrangement. It appears by the evidence that
instantly upon the release of the tug the towline, which had been prop
erly made fast to the Bellinger's stern post in order to expedite her
release, was transferred by her master to her bow, according to cus
tom and usages in towing and the changed position of the tug. Thus
secured, the Bellinger, Mayflower, and Oneida were towed a short dis
tance, approximately 1,500 feet, when suddenly the scow lurched for
ward and was sunk, dragging the Bellinger down with her before the
speed of the tug could be effectively lessened and the mishap averted.
Two signals in quick succession to check the speed of the Delta were
given by the Corsair upon the request of the libelant, who became ap
prehensive because of water coming over the front of the scow. These
signals were instantly obeyed by the Delta, although the accident was
then inevitable. The disputed point as to whether the Oneida was to
tow the wreck and scow is unimportant in view of the above implied
towage engagement entered into immediately after the wreck was re
leased.

It is contended by libelant that the sinking of the scow was wholly
due to the negligent navigation of the towing tug. It is asserted that
the towing speed was unsafe, and practically resulted in drawing the
forward end of the scow (which had a freeboard only of two feet and
six inches) underneath the water, and her consequent foundering. It
is contended on the part of the respondent that the bursting of the suc
tion pipe of the pumping apparatus was the primary cause of the acci
dent; that the scow was negligent in not being properly fastened to
the Bellinger; hence the bursting of the pipe when the wreck was
pulled into deep water endangered the safety of the tug, and justified
the Delta, when admonished of the mishap, in quickening her speed.
These grounds of negligence by the scow Mayflower, which was well
secured and properly lashed to the starboard side of the wreck, are
without foundation or merit. No substantial reason exists for at
tributing fault to her on account of her failure to part from the wreck.
On the contrary, the nature of her employment necessitated her con
tinued presence alongside the imperiled tug. The respondent further
charges that the loss was occasioned wholly by the unseaworthy con
dition of the scow in having a hole or opening in her stern, causing
her to rapidly fill with water when towed stern foremost. If this be
true-that is, if the scow leaked in the manner claimed while being
towed with reasonable care-the responsibility for the damage caused
would be determinable without difficulty. The evidence, however, on
this point does not impress me as being entitled to much weight.
Furthermore, I think the scow was reasonably seaworthy, and that
the alleged hole did not contribute to the disaster. She was suf
ficiently staunch for the particular use to which she was employed,
and her condition was not such as to render her employment in calm
weather perilous. A different question might be presented for decision
had the weather conditions been unfavorable. Giving consideration,
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therefore, to the eyidenceas a whole, I am satisfied that the sinking
of the scow was solely because of the. excessive speed of the towing
tug. From this standpoint the responsibility of the respondent will be
considered.· It was the duty of the Delta, as a towing steam tug, to
exercise ordinary care,. diligence, and skill in her navigation, and to
use such rate of speed only as might be safely employed· to tow a
scow of the construction and dimensions of the Mayflower. The
Mosher, 4 Biss. 274, Fed. Cas. No. 9,874; The Niagara (D. C.) 20
Fed. 152. Counsel for libelant maintained that, irrespective of the
apparent exigencies of. the situation in the absence of specific waiver
by the Mayflower of a positive legal duty to use ordinary care and
diligence, the Delta must beheld in fault for going at a rate of speed
which manifestly was hazardous to the safety of the scow. In other
words, that fault is imputable to the towing tug because of her ex
ces~ive speed, irrespective of any imminent danger to the Bellinger and
those on board of her. To support this argument the court is cited
to The Chickasaw (D. C.) 38 Fed. 358; Sherman v. Mott, Fed. Cas.
No. 12,767; The Clara, Fed. Cas. No~ :2,788. This question, however,
need not, in view of the facts found,bediscussed or decided. It is
not controverted that the owfier of the Mayflower had nothing to do
with the navigation of the ~ow. Neither was the libelant specially
concerned with the movements of the scow while lashed alongside
the wreck. The duty of the libelant, besides supplying'the necessary
pumping apparatus, was to perform manual labor only in pumping out
the wreck. The Mayflower must be presumed to have assented to all
reasonable directions concerning the movements of the tow given
by the master of the Bellinger to the Delta, as such directions had
relation only to the purpose for which she was employed. It quite
clearly appears by the evidence that the shoutings of alarm and admo
nition to hasten ashore by those on board the tow, to which reference
has already been made, induced the Delta to increase her speed, which
obviously endangered the safety of the scow. Although the occasion
required the exercise of prudence and foresight, the gravity of the
situation nevertheless was not such as entirely justified the course
adopted. The conditions simply demanded the exercise of reasonable
caution in a moment· of possible difficulty and danger such as navi
gators not infrequently confront. Despite the cries of alarm the occa
sion was not specially dangerclUs or hazardous, for almost instantly
after hailing the Delta signals were given to check her sp.eed. As I
am of the opinion that the sinking of the scow could have been avoided
by the Delta through the use of slower speed, the suggestion on argu
ment that the disaster was inevitable lacks force. A defense of in
evitable accident may only be interposed where it appears that the ac
cident happened becattse of some act beyond the control of the per
son or ship charged with the commission of the negligent act, which
could have been avoided by the exercise of such care as the law re
quired. 16 Am. & Eng. Ency. of Law (2d Ed.) 242. Neither the
highest skill nor the greatest c~re is required of a. towing tug, but, a~ al
ready remarked, reasonable skIll, care, and foreSIght must be exerCIsed
by those intrusted in handling a tow. The Niagara, supra. The re
spondent tug was legally bound to proceed through the water at
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such rate of speed only as was reasonably safe to the Mayflower.
Her excessive speed is not justified by asserting a situation requiring
increased speed to save the Bellinger from loss, thereby sacrificing
the scow. The Delta, although induced in the first instance to in
crease her speed, was not justified in a long-continued increase of such
speed when the ordinary observation from a towing vessel would have
demonstrated that such excessive speed would result in the destruction
of the Mayflower. Because of the absence of that degree of care,
therefore, which the towing tug was bound to exercise, she must be
held in fault. The Mayflower was also to blame. She is in fault for
participating in the hails by which the Delta assumed that there was
great danger to the safety of the Bellinger,

Another point is made by respondent. By the testimony of Keenan,
libelant's witness, it appears that for the period of about one or two
minutes the Oneida, which closely followed the scow astern while
being towed by the Delta, shoved her forward through the water.
Obviously, such an act by the Oneida would have contributed to the
disaster, but it does not appear that the libelant had knowledge thereof,
or assented to it in any way, otherwise it might with propriety be con
sidered a fault for which the scow would be responsible. Even as
suming the Oneida to have contributed to the accident, no cross-libel,
as provided by admiralty rule 59, having been filed by respondent,
this court cannot decree against her. The Atlas, 93 U. S. 317, 23
L. Ed. 863; The New York, 175 U. S. 209, 20 Sup. Ct. 67, 44 L. Ed.
126.

For the reasons stated the tug Delta and the scow Mayflower are
held to be in equal fault, and therefore the damage sustained must be
equally apportioned between them. A decree containing an order of
reference to compute the damages may be entered accordingly.

ACTIESELSKABET BARFOD v. HILTON & DODGE LUMBER CO.

(District Court, S. D. Georgia, E. D. Juiy 13, 1903.)

1. SHIPPING-LJABILI'rY OF CHARTERER FOR DEMURRAGE-DELAY DUE TO STRIKE.
A charter party required the charterer to dock and load the vessel,

and do the harbor towage and the towage to sea, and specified the lay
days for loading. It mutually excepted "the act of God, • • •
strikes, combinations or any extraordinary occurrence beyond the con
trol of either party, • • • dangers and accidents of the seas, rivers
and navigation," and also contained a specific clause that "in the com
putation of the days allowed for delivering the cargo to the ship at port
of loading shall be excluded any time lost by reason of strikes." On
arrival at the port of loading a strike was in progress among the long
shoremen and stevedore's men, and many vessels were waiting to load,
making It impossible to load for a number of days, and delaying the
work after it was commenced. Held, the delay beyond the time allowed
for loading being entirely attributable to the strike, that the charterer
was not liable for demurrage on that account, but that for a delay In
towing tbe vessel out to sea, after the weather was such as to permit,
It was liable for demurrage.

~ 1. Demurrage, see notes to Randall v. Sprague, 21 C. C. A. 337; Hager
man v. Norton, 46 C. C. A. 4.
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In Admiralty. Suit against charterer for demurrage.
W~lter G. Charlton, for 1ib~!'}nt., .
William Garrard and Peter ,W~;Meldrim, for respondent•

.. i '1..:1

SPEER, District Judge. The, Hbel of, the Actieselskabet Barfod,
a Norwegian maritime corporation, is brought to recover a claim for
damages in the nature of demurrage against the Hilton & Dodge
Lumber Company, a corporation of this district.

It appears from the charter party in evidence that the bark Barfod
was chartered by the respondent for a voyage in ballast to Sapelo, Ga.,
and thence with a cargo of pitch pine timber, etc. From the charter
party it also appears that ,the respondent was under contract to dock
and load the vessel at the port of Sapelo, to do ,the harbor towage,
and the towage to sea. It was further stipulated that the shipper
should give the chartener written notice three clear Forking days be
fore ca,rgo was required. .Tw~nty-one weather working days were to
be allowed in which to deliver cargo to the ship, and if through any
fault of the respqndent the ship was longer detained demurrage was
fix~d at the rate of £14,01',,$7°, for each day of such detention. It is
charged. in the libel that the bark was delayed contrary to the terms
of the charter party for 37 days, and that thereby the libelant became
entitled to demand from:the respondent demurrage in the sum of
$2,590,: and for this sum a ,decree is sought.

Respondent by its answer admits the detention and delay, but de
fends the claim for demurrage. upon the ground that it was ascribable
to a. general strike among the ,longshoremen, stevedore's men, and
laborers working in the port of Sapelo. The respondent specially sets
out tlieterms of the charter party which it is claime,d avoid liability
for delays thus occasioned. This contract, as usual, imposes a liability
upon the respondent for demurrage, but contains the explicit excep
tions following:

1'1'he act of God, restraints of prlnc~s and' rulers, the queen's enemies, fire,
floods, frost,droughts, strike!!, combinations,or any extraordinary occurrence
beyond control of either party, and' all and every other dangers and aeci
dentSQf: ~J1e seas, rivers and navigation of what nature and kind soever
dUring tbe sa,id voyage, always, mutually excepted."

"It appears from theevidence that the bark Barfod arrived at Sapelo
on the 7th, and was entered at the custom house on the 9th of July,

'1900. It is indisputable that at this time there was a general strike
in progress among the long!,horemen, stevedore's men, arid laborers
engaged in loading vessels at that port. This strike was directed by
an organization termed: the "American Federation of Labor," and had
been active since the 23d day of the pr~vious month. A large num
ber of ves,sels w,ere in port at, that time, spme at the docks of respond
ent and other merchants on' Julington river, others at the ballast
grounds, and still others lying at anchor in the roads awaiting their
tutu to dischargebal1ast and proceed tathe loading wharves. It was
with great difficulty that any work could be conducted. Laborers in
sU.fficient in number, and wholly inexperienced, had been brought in
by the stevedores from neighboring points and from Savannah.
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These were terrorized by the striking laborers. Although kept under
heavy ,guard at Julington, the hostility toward them was so great that
they were attacked by the strikers and several of them were wounded.
A large number of them quit work, and returned to Savannah.
These conditions continued until practically aU the shipping was out
of the port, and this was not until October, 1900.

With these conditions prevailing at the Julington docks the bark
Barfod from July 7th to the 24th lay at anchor in the sound about five
miles distant. At the latter date she was berthed at NO.3 dock of the
respondent, taking the place of the "Telefone," which had been trans
ferred to St. Simons, a neighboring port. It is evident that the Barfod
was placed in this berth in her turn, and in view of all the facts, as soon
as practicable.

By the terms of the charter, the charterer was entitled to notice
three clear working days before it was required to deliver cargo. The
requisite notice was given on July 29th, but ballast was not com
pletely removed and the ship ready for cargo until 6 p. m., July 30th.
This appears from the testimony of the master. Since notice given at
this hour would have reached the charterer on the following day, lay
days for the delivery of cargo would have begun August 4th, and on
that day one-third of the cargo was actually delivered to the bark.
The stowing, however, did not begin until August loth. On August
30th all of the cargo had been delivered alongside, and on September
3d all had been stowed. Excluding Sundays, the lIth and 13th, which
were stormy, and a legal holiday, the cargo was delivered and stowed
within 23 weather working days. Since by the terms of the charter it
must have been stowed in 21 days there were only 2 days of delay in
this respect. This also is plainly ascribable to the strike. Indeed,
the master testified, "I suppose the vessel was loaded as rapidly as the
stevedore could considering the delay in lack of men and cutting and
trimming timber;" and the stevedore testifies that this "cutting and
trimming" is necessary with all cargoes of lumber.

The bark cleared on September 5th. On the loth she was dropped
down into the sound by the tug Passport, and on the 13th was carried
across the bar and to sea by the tug Iris. The strike did not involve
the tugboats, and the delay in getting to sea is ascribed by the re
spondent to the prevalence of stormy weather.

There can be no doubt that most of the delay experienced by the
Barfod was ascribable to the strike. In addition to the passage from
the charter party already quoted, by which it is plain it was agreed that
a strike would avoid damages for detention occasioned thereby, para
graph 6 provides: "In the computation of the days allowed for de
livering the cargo to the ship at port of loading shall be excluded any
time lost by reason of strikes." Since the charterer was under obli
gation not only to deliver the cargo which at Sapelo is done afloat and
alongside by means of rafts guided by towboats, but to stow it also,
delivery, in the sense of the charter party, must be construed to im
port delivery stowed. It is contended by the learned proctor for the
libelant that this clause does not exonerate the respondent, for that
it does not relate to delay in berthing the ship. This is by no means
clear. The exonerating language seems to relate to the entire voyage
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for which the Barfod was chartered, but if it were otherwise the delay
in placing the vessel in her berth would have been damnum absque
injuria, for it would have been wholly idle to berth the vessel when .on
account of the strike the charterer could not have begun to deliver or
stow the cargo. So the Barfod would have been in no better plight
at the wharf than she was when lying at anchorage. In either case
there would have been a delay of IS or 17 days directly chargeable to
the strike. .

The loading having been completed, the master of the Barfod signed
the bills of lading, accepted the customary gratuity from the shipper,
and cleared at the custom hous.e on the 5th of September. It was now
the duty of the respondent to tow the Barfod to sea at the earliest
practicable hour. This was especially true in view of the long, but as
we have seen unavoidable, delay occasioned by the strike. The bark
was, however, not carried across Julington bar until the 10th of Sep
tember,and not until the 13th was she towed over the outer bar.
Stormy weather and heavy winds, it is alleged, occasioned this delay.
It is unquestionably true that the weather which usually prevails on
the Atlantic coast of the Southern states at this season is not favorable
to sailing vessels in similar plight with the Barfod. It is the season
of violent storms, sometimes termed the "equinoctial." One witness,
a pilot, testified that there was bad weather from the 1st to the IOth
of September, and that it was: dangerous to take a vessel out. From
thelogbook of one of the tugs the following entries were abstracted:

"September 4th.WInd'blowing hard from E. N. Eo At 5 p. m. we hove
our'anchor up, and run 'up to ,J]llington for. a .harbor. Wind blOWing strong
from tbe E. N. E. Barometer 29.9."

"September 5th. At 8 p. m: the wlndbegiui to increase, and tbe barometer
fell one-tenth." ,

"September 6th.. Windi blowing very strong frOm east, and the barometer
falling, we taken the larglil hawser. frpmbelowandmade it fast to tbe piling
ashore and bove taut on. iHo help an?hor. Received .word from the Dandy
(another tug) that storm 'signals were up.)M:ade everything secure. Barome-
ter 29.6." ' ' , '

The log of theBarfoda,l~o~hdwsthat on the 5th .there was a gale.
From tbe 5th tq·!re 8th or September the te~timony.of the pilot and
the logbook of the Timmons show tnat it would have.been dangerous
to have attempted to carry tb'e Hadod, a yessel drawing 21 feet, across
the bars. But on the 8th the weather Seems to have moderated, and
there appears fo hive been.no,i;eason forfl1rther delay in carrying the
Barfod to se~ and in starting-her on her homeward voyage. Sapelo is
an arm of the. ocean, and 'its bar oJ;1e 'of the best on the. Atlantic coast,
having 24 feet()f W;:Lter at ij~gh ~ide~ It takes two'days in that port to
carry a vessel of the draught of the Barfod over both bars and to ?ea.
She could" easily bave b~e.n given her offing on the 9th, and we think,
therefore, that the Aetieselskabet Barfod is entitled to a decree for
damages in. the n;:Lture Qf demurrage from that date until the 13th,
when she was car,ried to sea, Ilamely, four days, which at the stipulated
rate Will.1l11l0untto$280. , .

While wehllve some doubt as to the apportionment of costs, since
all the witnesses for the respondent are employes of the Hilton &
Dodge Lumber Company or officially connected with it, and since the
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Norwegian sailors who have their all invested in their one ship, the
Barfod, were in no sense responsible for the strike, and yet if charged
with any part of the cost would receive no compensation whatever for
the great hardship and loss they have actually experienced, and since
there was but one witness sworn for the libelant and many witnesses
for the respondent, whose claims can be readily adjusted by the re
spondent company at a minimum of outlay, it is believed on the whole,
in accordance with the sounder principles of justice, to charge the
respondent with the entire costs.

Decree will be taken in accordance with these views.

FERGUSON v. PROVIDENCE WASHINGTON INS. CO.

(District Court, S. D. New York. October 2, 1903.)

1. MARINE INSURANCE-CONSTRUCTION OF POLICy-INSURANCE AGAINST LJABH,'
ITY OF TUG FOR COLLISION OR STRANDING.

A marine policy insured the owner of a tug against "loss and damage
arising from or growing out of any accident caused by collision or strand
ing resulting from any cause whatever to any other vessel or vessels
• • • for which said steamer or its owners may be legally liable."
The tug found a scow adrift in the harbor in the night, and towed her
to a slip, where she soon after sank at her mooring place. The master
of the tug, although having knowledge of the sinking, took no s,teps to
mark the place, and the scow was struck by other vessels entering the
slip, and injured so that she became a total loss, and the tug was sub
jected to liability therefor. H.eW, that it was immaterial to the liability
of the insurer under the policy whether the loss or damage to which the
tug was subjected arose out of a towage or a salvage service, or that
it was occasioned by the negligence of the master after the service had
terminated, since the tug was adjudged liable therefor, and that the loso:
was within the terms of the policy.

In Admiralty. Action on policy of marine insurance.
Wing, Putnam & Burlingham, for libelant.
James J. Macklin, for respondent.

HOLT, District Judge. This is an action on a policy of marine
insurance. The Providence Washington Insurance Company, the
respondent, by a policy dated May 19, 1894, insured William E.
Ferguson, the libelant, the owner of the tug Governor, in the sum of
$5,000, for one year, against "such loss or damage as the tug Governor
may become legally liable for from any accident caused by collision or
stranding." The policy, in a later section, stated the contract more
particularly as follows :

"This insurance is to fully Indemnify the assured for loss and damage aris
ing from or growing out of any accident caused by collision or stranding
resulting from any cause whatever to any other vessel or vessels, • • •
for which said steamer or its owners may be legally liable."

On a night in February, 1895, the tug Governor found the scow
Peerless adrift in the harbor, and towed her to a slip between Seven
teenth and Eighteenth streets, arid moored her there. The scow shortly
after sunk at her mooring place, and the master of the Governor,
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kqowillg~,she was sunk, plac~d no buoy over her, and did nothing
to give any notice to ather vessels .thatshe was sunk there. There
after other vessels coming into the slip ran upon the sunken scow,
and injured her so badly that she was a total loss. Theo.wner of the
scow sued the tug Governor in this court, and recovered, judgment
against her for damages on the ground that the master of the Governor
was. bound, after having towed her to the place where she sunk, to
tak~reasQna,blemeasures to give notice of her situation, so as to pre
vent her from being injured by other vessels while submerged, until
her owners could have notice and take proper steps to. save her.
Serviss v. Ferguson, 28 C. C. A. 327, 84 Fed. 202. The libelant, as
owner of the tug Governor, having paid the judgment, brings this suit
for reimbursement.

The substantial defense, urged in this case is that this was an insur
ance against collisions or accidents occurring while engaged in the
business of towage; that the service rendered by the tug to the scow
was a salvage service; that the service, whether towage or salvage,
terminated before the collision; and that the negligence of the master
of the tug, for which the tug was held liable, was negligence of the
master aft~r the tug's s~rvice had ended. The application for this
policy of insurance described the' policy. wanted as one covering a
tower's liability, and the policy confined the insurance to the tug while
engagedill the waters of New York Harbor and its vicinity; but the
policy issued is the instrument which, fixes the terms of the .contract,
and there. is nothing in the policy which. confines the indemnity to a
collision otaccident occurring while the tug was engaged in strictly
tow;lge setvi,ce. Towage, service is often distinguished from salvage
service by the fact that the former is aid rendered in the movement of
vessels not in distress, while salvage service is confined to aid rendered
to those in distress; but I think that no such distinction was intended
by the parties to the contr.act contained in the policy. It was the in
tention of Ferguson, the owner of the tug, to obtain, and of the insur
ance company to confer, by insurance, indemnity against any liability
to which the tug might be subjected by reason of any collison or acci
dent to any other vessel, and I do not think the liability is affected at
all by the question whether the tug was engaged in towage or salvage
service. If there were any ambiguity in the policy, it would be the
duty of the court, in construing it, to adopt the interpretation most
favorable to the assured; Indemnity Co. v. Dorgan, 7 C. C. A. 58I,
58 Fed. 956; National Bank v. Ins. Co., 95 U. S.673, 24 L. Ed. 563;
Thompson v. Phenix InS. Co., 136 U. S. 287, IO' Sup. Ct. IOI9, 34
L. Ed. 408; American S. S. Co. v. Indemnity Co. (D. C.) I08 Fed. 42I.
But I do not see any ambiguity in this policy. It insures against "all
loss and damage arising from or growing out of any accident caused
by collision or stranding resulting from any cause whatever to any
other vessel." Nor db I think that, there is anything in the point that
the master's negligence was his individual negligence, after the tug's
service was finished. The fact that the court held the tug liable for
the master's negligence in not placing a buoy over the s~nken scow
shows that the court considered that the negligence was negligence of
the master for which the tug was liable. A tugboat's responsibility
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(foes nof ena witli tlie adual towing. There are various cases liolding
that a tug is responsible for injuries to a tow after it has been left
by the tug, if left in an unsafe place. Connolly v. Ross (D. C.) II Fed.
342; Cokeley v. The Snap (D. C.) 24 Fed. 504; The Thomas Purcell,
Jr., 34 C. C. A. 419, 92 Fed. 406.

My conclusion is that there should be a decree for the libelant for
the amount demanded in the libel, unless the respondent desires to
contest the amount due, in which case the usual reference will be or
dered.

EASTERN :MILLING & EXPORT CO. OF NEW JERSEY v. EASTERN
MILLING & EXPORT CO. OF PENNSYLVANIA.

(Circuit Court, E. D. Pennsylvania. September 21, 1903.}

No. 37.

L MORTGAGES-RIGHT OF MORTGAGltE TO INSURANCB.
A mortgagee is entitled to the proceeds of insurance effected by the

mortgagor, where a contractual obligation exists reqUiring the mort~agor

to insure for the mortgagee's benefit.

John Stokes Adams, for petitioner.
Burr, Brown & Lloyd, for responden£.

DALLAS, Circuit Judge. The answer of the receivers to the peti
tion of the Union Trust Company, filed September 10, 1903, in sub
stance admits that the insurance in question was effected for the pur
pose set up in the petition, and that an obligation of a contractual na
ture existed requiring said insurance to be made for the benefit of the
petitioner. Upon these facts I am of opinion that the petitioner is
entitled to the relief prayed (Farmers' Loan & Trust Co. v. Penn,
Plate Glass Co., 186 U. S. 444, 22 Sup. Ct. 842, 46 L. Ed. 1234), and
accordingly an order may be prepared and submitted granting the
pra)'er of the petition.

In re LEWIS.

(District Court, E. D. Pennsylvania. October~, 1903.,
No. 1,567.

L BALES-RESCISSION BY SELLER-FALSE REPRESENTATIONS.
It is the settled law in Pennsylvania that the insolvency of a pur

chaser of goods, and his knowledge of it when be made the purchase,
not communicated to the seller, are not alone sufficient to invalidate the
sale or to entitle the seller to rescind after delivery of the goods, but, to
avoid the sale, there must have been, in addition, conduct which reason
ably involves a false representation. Under such rule, a promise by the
insolvent purchaser to pay cash for the goods on completion of delivery,
and a breacb of such promise, does not entitle the seller to rescind. Such
a promise is implied in every sale, unless other terms of payment are
agreed upon, and expressing it In words does not so change the transac
tion as to render it fraudulent.

In ~ankruptcy'. On certificate of referee upon Eetition of William
S. Dnver.



Robe~t J., Byron, for tru$tee.
Isaac D. Yocum, for.creditor.

J. B.McPHERSON, District Judge. Whatever may be the rule
in other jurisdictions, it has for 50 years been settled law in Pennsyl
vania that'''the intention of the buyer'of goods, at the time of purchas
ing them, Mt to pay, together with his insolvency at the time, and his
knowledge of it, not communicated to the seller, will not avoid the sale
after the delivery of the property sold. To avoid the sale, there must
be artifice intended and fitted to deceive, practiced upon the vendor
in procuring the property." This was <lecided in Smith v. Smith, 21
Pa. 367, and, While the ruling wascritidsed and tegretted in Bughman
v. Bank, 159 Pa. 94, 28 Atl. 209, it was expressly followed, on the
ground that it ,would not,be wise to'unseHIe the law by another change.
The court said:

"We wlIl therefore stand on· the authority of iSmith v. Smith and Its kindred
cases, but we wilL not go a step beyond what they require. Any additional
circumstance, which. tends to show trick, artifice, false representation, or, in
the language of Smith v. Smith itself, "conduct which reasonably involves
a false representation,' will be sufficient to take the case out of the rule of
these authorities."

And in the somewhat later case of Cincinnati Cooperage Co. v.
Gaul, 170 Pa.5,45, 32 Atl. 1093, the court pronounced as follows:

·'It is well settled in Pennsylvania that the 'insolvency of the purchaser,
and his knowleag~ of it when he made the purchase, are not alone sufficient
to invalidate the sale, or to sup~rt an action by t4e seller in rescission of
it. But they are evidence to go to the jury, with other facts, to show the
intended fraud. Rodman v. Thalheimer, 75 Pa. 232. It is essential to the
impeachment of the ,sale. as f11ludulent, that t4ere should be artifice, trick,
llXld, false pretem,e intended .and fitted to deceive the vendor, and operative
in obtaining from. him possession of his property (citing cases). But the
insolveney of the purchaser, and his knowledge of it, coupled with a repre
sentation of solvency, which induced the seller to part with the possession of
his property, will have that effect, and enable the latter to recover possession
of it by a suit in rescission of the sale."

See, also, Diller v. Nelson, 10 Pa. Super. Ct. 449.
This being the law of Pennsylvania, the remaining inquiry is whether

any additional,circumstance, of the character above described, appears
in the present case. The facts are, briefly, these: The bankrupt,
who was certainly insolvent at the time when he purchased the peti
tioner's goods, and as certainly had knowledge of it, promised to pay
cash upon co~pl~tion oL~he order; that is, upon delivery of all the
goods that he .was buying. There was no representation of solvency,
and, indeed, ITO representation of any kind; merely the promise to
pal cash on completion of the order. The petitioner stopped deliver
ingthe goods before the order, was completed, and it is argued that
the default of th~ bankrupt .has not been shown, for the time of pay
m'ent under the contract has not yet arrived. But, even if the argu
ment is valid, I prefer not to put the decision upon that ground. It
should rather rest, I think, upon the proposition that a promise by an
insolvent man to pay cash upon delivery of. goods does not make the
rule of Smith v. Smith inapplicable, and the breach of the promise
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does not entitle the seller to rescind the contract and recover the
goods. Such a promise is made no stronger by being expressed. It
is implied in every sale, unless different terms of payment are agreed
upon; and, therefore, merely to speak aloud or to write the same
words that the law would otherwise make part of the contract cannot,
as it seems to me, so change the transaction as to make it fraudulent.
It is conceded that, if the promise had not been spoken, the purchase
would have been within the rule of Smith v. Smith, and, in my opinion,
speaking the promise did not change its character. It remained a
promise, and did not become a false representation, such as is referred
to in Bughman v. Bank. Even an insolvent man might, under some
circumstances, reasonably expect to be able to fulfill such a promise
when the time should arrive, and it would be very difficult in any case
where the promise might be made to pronounce with confidence that
the words amounted to "trick, artifice, false representation, or conduct
which reasonably involved a false representation;'

The decision of the referee is affirmed.

THE KAISERINE MARIA THERESIA:.

(Dilltrict Court, S. D. New York. October 5, 1903.)

L CoLLIIlION-SCHOONER OVERTAKEN BY STEAMSHIP-FAILURE TO ExHmIT
STERN LIGHT.

Article 10 of the international navigation rules (Act Aug. 19, 1890, c.
802, § 1, 26 Stat. 320 [D. S. Compo St. 1901, p. 2866]), which requires a
vessel which is being overtaken by another to show from her stern a
white light or flare-up light, applies to a schooner which is being over
taken by a steam vessel, and she is in fault lor a collision resulting
from her failure to observe it.

I. S ....KE-REMOVAL OF LOOKOUTS FROM STATIONS-DUTY TO REDUCE SPEED.
It was the duty of a steamship which was compelled, by the coldness

of the weather and the freeZing of the spray, to remove her lookouts
from their proper places forward to the bridge, to reduce speed so that
she could reverse in time to avoid collision with a vessel ahead after
such vessel could be seen; and where she continued at full speed she was
in fauIt for a collision with a schooner which she overtook, although the
latter was primarily in fault for eXhibiting no stern light, where she
could have been seen in time to have avoided the collision if the lookouts
had not been removed from their proper stations.

In Admiralty. Suit for collision.
Carver & Blodgett and Convers & Kirlin, for libellants.
Shipman, Larocque & Choate, for claimant.

ADAMS, District Judge. This is a libel which was filed by the
officers and crew of the British schooner Pavia, to recover the damages
caused by a collision with the steamship Kaiserine Maria Theresia, on
the Atlantic Ocean in the early morning of the 4th of January, 1901.
The schooner was proceeding from Port Marion, Cape Breton, to
Boston, loaded with frozen fish, and the steamship from Cherbourg,
France, to New York, with passengers and a general cargo. There
was a strong wind prevailing, practically a gale, from the north-west.
The weather was clear but extremely cold. The schooner was headed
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abbtit''M!st; sottth:"west and'the"steamship about west~ norl:n. The
schotmer~s'side lights were set and burning but could not be seen
from the steamship~ which was approaching from astern. '

The schooner contends that the steamship was solely in fault for the
collision because she had no lookouts properly stationed, and the
steamship contends that the schoon'er was solely in fault because she
did not exhibit a light as required by article 10, International Rules
(Act Aug. 19, 1890, C. 802, § 1,26 Stat. 320 [U. S. Compo St. 1901, p.
2866]), which provides:

i'A vessel which is being overtaken by another shall show from her stern
to'such last mentioned vessel a white light or a flare-up light."

The steamship's cont¢ntion against the schooner must be sustained.
The schooner had no ''White light set astern, apd failed to properly ex
hibit afl~re-up light. SlW had a torch aboard but it wa,snot in condio,
tion for use for lack of oil, so that 'When it was lighted and attempts
made, on two occasions, to exhibit it to the steamship it quickly went
out and, in effect, she exhibited no light astern. .

The real question in the case is whether the steamship should also
be held. Her lookouts were stationed on the bridge instead of for
ward or in the craw's nest on the foremast. The testimony shows that
the coldness of the weather had caused the spray, which flew aboard
the steamship, to freeze on the forward part of the vessel including the
foremast, so that the removal of the lookouts to the bridge was justi
fied by the circumstances, but it remains to be determined whether the
continuance of the steamship at full speed of from IS to 17 knots was
excusable. I do notcpnsider that it was. The upper parts of the
schooner's masts could be seen above the horizon without regard to a
light astern and were Seen by the officers and men stationed on the
bridge but,not until th~ vessels were insuchc:1ose proximity that it
was deeql~(l1;>est on the ste<,l.mship not to stop but to endeavor to avoid
the schooner· by use o~:the· helm and one of the engines. If the
st~amsHip'hadbeenproceediI1gata slower rate of speed, the collision
could doubtleSS havep~¢*avoidedby the reyrrsal of he~ engines.
The rem9y,alof thelookouts from the best positions. for seemg ahead
imposed a duty upon the steamship. to slacken her speed, so that she
would beiindet command a'l1\.1: touldfeverse in time to avoid a collision
with a sailing vessel ahead ofher, which could be Seen without a light
exhibited astern. Full speed undertheeircumstances was inconsistent
with the duty,of the steamship to stop if there should be danger and
there was danger here, wtJ.ich doubtless could have been seen in time
to avoid if the lookotltshad not been removed from their proper sta
tions. Theirremov:aLnecessitated the precaution of· reducing speed.
The ]ava,;,l4;Blatch. 524,'530, Fed. Cas. No. 7,~33. The conclusion
'reached is: based upon: the steamship's testimony; therefore this case
does not faUi'Within The Iberia (D. C.)lI7 Fed. 718; Id. (C. C. A.)
123 Fed. 865." -r . .

Decree for the libellants for half damages, with an order of ref
erence. :17

'I,·'·
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McCULLOCH v. MURPHY et at.

(Olrcuit Court, D. Nevada. September 26, 1903.)

No.75l.

1. MINING CLAIMS-LoCATION BY AGENT-VALIDITY.
There is no provision of law prohibiting the location of a mining claim

or the doing of any of the acts required to complete the appropriation
by an agent, and the fact that the locator acted by agent in such matters
does not invalidate the location.

2. SAME-AsSESSMENT WORK-EvIDENCE.
The object of the statutory provision requiring annual assessm~nt work

on mining claims is to give substantial evidence of the locator's good
faith, and the law should be liberaIIy construed with that end in view;
a compliance with the statute may be proved by any evidence which
establishes that the work done and improvements made are reasonably
worth the sum of $100.

3. SAME-EFFECT OF RECORDING STATUTE.
The Nevada statute (St. 1887, p. 136, c. 143), providing for the record

ing of evidence of the doing of the annual assessment work on mining
claims, is designed merely to preserve such evidence, and the failure to
record the prescribed affidavit does not preclude the owner of a claim
from making the necessary proof of work by any other evidence; nor is
the record proof, If made, conclusive.

4. SAME-FORFEITURE-BuRDEN AND MEASURE OF PROOF.
The burden of prOVing an abandonment of a mining claim, or that the

required annual assessment work has not been done, so as to render it
subject to relocation, rests on the party asserting it, and the proof must
be clear and convincing to establish a forfeiture.

5. SAME-ASSESSMENT WORK-EVIDENCE CONSIDERED.
Evidence considered, and held to establish by a preponderance of proof

the validity of a mining location by defendants, and that the required as
sessment work was done in a certain year, which rendered void a relo
cation of the claim by plaintiff in the following year.

Suit to Quiet Title to Mining Claim.

Samuel Platt, for plaintiff.
]. F. Dennis, for defendants.

HAWLEY, District Judge (orally). Plaintiff, claiming to be the
owner of the Copper King mine, in the Battle Mountain mining dis
trict, in Lander county, Nev., commenced this suit, and obtained an
injunction against defendants enjoining them from .entering into or
upon any portion of said mining claim, or taking any ores or minerals
therefrom, and prayed to have the title to said mine quieted by a
decree. The answer denies the material allegations of the complaint,
and alleges ownership and title in themselves to the ground in contro
versy. A mass of testimony was introduced, which covered a wide
range over minor details, and upon these points there was more or
less conflict, and much confusion in the testimony, especially upon the
part of some of the witnesses introduced by the defendants.

The real and controlling question in the case is whether or not at
the time that plaintiff made his relo~ation of the ground in controversy
it was vacant, unoccupied mineral land, open to location and occupancy
as such. The plaintiff in his testimony made out a clear case in his
favor. He testified that in the year 1882 he was engaged in prospect-
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ing in the Battle Mountain mining district as a miner; that he located
the ground in dispute'and worked upon the same within the bounda
ries of the ground now known as the "Copper King Mine"; that
he, and others in his employ, dug a cut 53 feet long, ran an incline,
and dug other cuts; that he then left the ground, and abandoned it;
that in September, 1902, he returned to said mining district, and visited
the grouhd in dispute, with a view of locating the ground upon which
he had worked 20 years before; that he examined the place, and found
but little work in addition to what he had done thereon in 1882; that
he made inquiries and examined the mining records of the district, and
became satis,tied that the ground had been abandoned, and was vacant,
and that the locations made thereon had been forfeited from lack of
discovery and assessmentwork; that he located the ground on the 22d
of September,lgo2, as the Copper King mining claim. His notice
of location, which contained a description of the ground by metes
and bounds, was recorded in the mining records of the district Decem
ber 4, !902. His testimony showed that under this location he had
taken all the steps required by law by posting his notice, building
monuments, and performing discovery and assessment work thereon,
etc. He introduced in evidence a certificate of the district recorder,
which reads as follows:

"The Copper Glance mining claim was located on the 19th day of September.
1900. Recorded on 23rd day of October. 1000. The record does not show as
sessment work. for the year 1001 on ibe Copper Glance mining claim. I hereby
certify that the above is correct and true.

"C. F. Mellander, District. Recorder."

W. W. Coleman, a surveyor and mining engineer, was introduced,
. and producedamap of the ground, designating the lines and bounda

ries thereof, and the places where excavations, drifts, tunnels, inclines,
and cuts had been made, and giving in detail. the character and dimen-'
sions thereof, and was permitted as an expert to give his opinion as to
the age of such excavations, and gave it "at about ten years." Among
other points, he testified to the existence of an open cut 53 feet long,
"from the entry or where. it commences at the slope of the hill to the
face of the, cut· or'Jthe' entry of the tunnel. * ~ * The tunnel is.
twenty feet six inches long from the entry to the face, al?proximately
six feet in height, four feet in width at the base. ** * The phys
ical condition of the cut is apparently the same as the other workings
I havedesctibed... The tunnel ,itself seems to be.of recent construction,
and the cut. has.ca~·edsom~whatOn the sides above the rock through
which the cut has-been excavated. There is disintegrated material
that has caveadowif in, anifthere are bushes growing up through the
waste inaterialthat hasbeeh thrown Qutapparently in running this
cut. They have dug a trelfch, and thrown the waste material out, and
the bushes have grownoutfr()m that as the/' have through the other
workings des.cribed." He further' testified that the age of the cut
would beatiout loyears; that there is a strong contrast between the
ages of the ttirlnelproper and'the cut-a decided difference. The cut
is apparently much older tli::m· the tunnel itself. .

The defenpants claim title to the ground under locations made by or
for them (I) to the Copper Glance, located by Cornelius Murphy all
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the 19th day of September, 1900, and notice of location thereof record
ed October 13, 1900; (2) to a relocation of the ground under the name
of Defender, made by H. R. Lemaire on August 9, 19o1, and recorded
November 22, Igor.

It is admitted by plaintiff that the boundary lines of the Copper King
and the Copper Glance are substantially identical. It is suggested by
plaintiff that the Copper Glance claim was never properly located,
and that there is a variance between the allegations of the complaint
and the proofs in this: that it appears from the complaint that the
location was made by one Cornelius Murphy, and the proofs show that
M. J. Murphy was the original discoverer of the lode, and that the
location was made by Cornelius Murphy as an agent; The testimony
of defendants upon this point is to the effect that it was agreed by the
parties interested in the location what their interests should be, and
that the claim should be located for them by Cornelius Murphy.
There is nothing in the mining laws that prohibits one from initiating
a location of a mining claim by an agent. It is not necessary that a
party should personally act in taking up a mining claim, or in doing
the acts required to give evidence of the appropriation, or to perfect
the appropriation. The suggestions made by counsel do not, in any
manner, affect the validity of the Copper Glance claim. I Lindley on
Mines (2d Ed.) § 331, and authorities there cited.

The object of the law in requiring annual assessment work to the
extent of $100 on the claim is that the owner shall give substantial evi
dence of his good faith. A liberal construction must be given to the
requirements of the law. The labor and improvements, within the
meaning of the statute, should be deemed to be done when the l(lbor
is performed or improvements made, for the purpose of working,
prospecting or developing the mining ground embraced in the loca
tion, or for the purpose of facilitating the extraction or removal of
the ore therefrom. 8t. Louis Smelting & Refining Co. v. Kemp, 104
U. S. 636, 655, 26 L. Ed. 875; Book v. Justice M. Co. (C. C.) 58 Fed.
106, II7, and authorities there cited.

The method of proof usually required to establish the fact that the
amount of labor for the annual assessment has been done is not uni
form. Mere proof of the expenditure of $100 is not, of itself, suf
ficient, but it furnishes an element tending strongly to establish the
good faith of the owner. One of the main tests of determining this
question is not what was paid for it, or the contract price, but whether
or not the labor, work, and improvements "were reasonably worth
the said sum of one hundred dollars." In addition to cases before
cited, see Mattingly v. Lewisohn, 13 Mont. 508, 520, 35 Pac. I I I ;

Penn v. Oldhauber, 24 Mont. 287, 291, 61 Pac. 649; Quimby v. Boyd,
8 Colo. 194, 208, 6 Pac. 462; Wright v. Killian, 132 Cal. 56, 64
Pac. 98.

The testimony concerning the amount of labor performed furnished
a wide field ·of controversy, and an opportunity for a broad difference
of opinion as to the value of the work. There is always a conflict
as to the actual or reasonable value of the labor. It has been said
and a wide experience in such cases has convinced the court of its
truth-that every rdocator is interested in depreciating the value of



15Q l25 FJllDERAJ:, REPORTER.

the work performed by the original locator, and the latter in saving
his claim from forfeiture is inter~sted in extolling his ..work. . The
casein hand certainly forms no exception to this gel1eral rule. In
cases of a conflict upon this point, it is always proper to consider
whether there has been a bona fide, attempt to comply with the law.
The certificate of the district mining recorder that the records do not
show assessment work forthe year 1901 on the Copper Glance mining
claim is .at best only prima facie evidence of the fact, subject to be
rebutted, by oral or oth~r testimony. No penalty is attached to the
failure of having the record show that the. work was done. There is
no provision in any of the statutes bearing upon this subject which
declares that such a failure to hav~ the proper certificate recorded will
work ,a forfeiture of the·c1aim.

In Book v. Justice M. Co., supra, the court, referring to the statute
of Nevada (St. 1887, p. 136, c. I43),Sl;l.id:

"The object of this act was evidently to fix some definite way in which
the proof alii to the performance of the work or expenses incurred in the
making of improvements ri:J.1~ht be, in !Aany. cases, more accessible. . In all
mining communities there 1s liable tobeilome difficulty in finding the men
who actually performed tlie labor or made the improvements, and procuring
their testimony, in order to establish the facts necessary to..show a compliance
with the minipg laws; in tpilil:respect.The act was passed, as expressed in
the title, 'for the better pres.ervation of titles to mining claims.' Locators of
mining claims would doubtless often save much time and trouble, as well as
hardship, inconvenience; and expenSe, by complying' with the provisions of
this act; but the act does not prevent, and was not intended to prohibit, the
owner of a mining claim from making the necessary proo~ in any other ma~·

ner, nor does it prohibit the contestipg party from contradicting the facts
stated in the a:ll:ldavit. It simply makes the record prima facie evidence of
the facts therein stated."

It is perhaps safe to say that if the defendants in the present case.
had filed their affidavits in the district recorder's office, as required by
the statute of this state, no relocation would have been made by the
plaintiff.

The law does not favor forfeitures. The penalty for failure to com
ply with the law is thus expressed in section 2324, Rev. St. [U. S.
Camp. St. 1901, P.I426]: "Upon a failure to comply with these con
ditions, the claim'or mine ripon which such failure occurred shall be
open to relocation in the. same manner as if no location of the same
had ever been made." The word "forfeiture" is not used in the stat
ute, although it is a comprehensive'word to express results which
flow from a failure to comply with the law. The rule is well settled
that the forfeiture cannot pe established except upon clear and con
vincing proof of, the failure of the original locator to have work per
formed or improvements made to the amount required by law. The
burden of proof to establish a forfeiture rests upon him who asserts it.
Hammer v. Garfield M. & M. Co., I30U. S. 291,301,9 Sup. Ct. 548,
32 L. Ed. 964; Book v. Justice M~. Co., supra ; Justice M..Co. v. Bar
clay (C. C.) 82 Fed. 554, 559; Emerson v. McWhirter, 133 Cal. 510,
65 Pac. 1;036; A,xion M. Co. v. White, 10 S. D. 198, 201, 72 N. W.
462. The law is well settled that ac~ual possession of a mining claim
isnot essential to the validity of a title obtained by a valid location;
that until such location is terminated by abandonment or forfeityre
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no right or claim to the property can be acquired by an adverse entry
thereon with a view to the relocation thereof. Belk v. Meagher, 104
U. S. 279, 283, 284, 26 L. Ed. 735.

The legal principles herein announced are elementary, and I have
not deemed it necessary to elaborate them, or take the pains to cite
all the authorities. They are abundant. Keeping in mind the settled
rules of law as to posting notices, the placing of stakes, building monu
ments, replacing or moving them, the discovery of mineral, and the
liberality of the construction to be given to these acts of the miner,
as announced in Book v. Justice M. Co., supra, and supplemented by
the authorities cited upon these subjects in Walton v. Wild Goose
M. & T. Co. (c. C. A.) 123 Fed. 209, 218, I have no hesitation in say
ing that the Copper Glance was a valid location, and that all the steps
required by law to be performed thereon were complied with in the
year 1900. The whole case resolves itself into the question whether
the annual assessment work was done by the defendants during the
year 19oI. It is argued by plaintiff that the testimony on behalf of
the defendants was given in such a manner as to raise a doubt and
uncertainty touching the main question, and that as given it is entitled
to but little, if any, weight. The confusion of the principal witness
upon the part of the defendants on this point suggests the only doubt
that arises in the case. He was possessed of ordinary intelligence, and
seemed capable of giving his testimony in a proper manner, but he be
came enibarrassed, bewildered, and could not be confined by the court
or counsel to a mere statement of the facts as they occurred. He
was disturbed by questions asking him to explain his testimony by
the map made on behalf of plaintiff of the ground, which he did not
understand, and made mistakes in answering them, much to the cha
grin of his counsel, and at times lost his bearings upon many of the
essential points. It was a case of dumb confusion worse confounded
by the surroundings of the trial. It seemed to be impossible for him
to make any connected statement concerning any Rarticular subject
without wandering off upon irrelevant matters. The court at divers
times attempted to assist the witness, and get him to state the facts in
his own way, and confine himself to his own knowledge of what ac
tually occurred; but all efforts in this direction for a day or two, at
least, proved as fruitless as the efforts made in that direction by coun
sel. A reference to one statement made by the court, as shown by the
record, as to where the stakes and monuments were placed, illustrates
the whole difficulty which arose from his testimony upon all the points
involved at the trial, namely: "We are having difficulty apparently
in getting at the facts all around. The witness is not specific enough;
he jumps from one corner to the other, and in a way that is difficult
to understand." After vain efforts to testify from the map, he pro
duced a little timebook, wherein he had kept the time of himself and
employes, from which he testified that, in 1901, he, his brother Can,
Fred Barnes, and one Uren performed' 60 days' labor upon the Cop
per Glance mine in cleaning out an open cut and running· a tunnel.
There was some conflict as to whether the open cut was the same as
that testified to by plaintiff as having been made by him in 1882, some
of the witnesses for defendants stating that it was not; but, fat the
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purpose ohbis opinion, it will be conceded that it "\-Vas;, but there was
no pretense that the tunnel part was constructed by the plaintiff.
This tunnel, as testified to by defendants' witnesses, was 24 feet in
length from the open face, 4 feet wide, and 6 feet deep. The witness
Murphy testified that the ground was in hard rock, and that a man
might drive 6 or 8 inches of the tunnel in a day, and in some places
might make a foot per day; that the men worked 8 hours a day, and
the employes were paid regular miners' wages. In justice to this wit
ness, whose testimony I have criticised, it is proper to state that he
impressed me as desiring to tell the truth, and WClS always willing to
explain his testimony, and admitted that he had not understood the
questions, and had made mistakes or was misunderstood by the court
and counsel. His greatest fault was in not confining himself spe
cifically to the questions asked as, to the month and year when, and
place where, the annual' assessment work was done. For this reason
I have confined myself to a general statenwnt gleaned from his whole
testimony, and have confined myself to the year 1901. During the
course of his testimony he testified that the Defender and Copper
Glance run parallel:

"Q. Now, Mr. Murphy, Is this work upon the Copper King mine, designated
by the red figures 1, 2, 3, 4,5,6,7, and 8 upon plaintifr's map, Is not that work
performed substantially upoll the Copper Glance mining claim'} A. Yes, sir.
Q. Is it not all within the boundaries of what you claim to be the Copper
Glance mining claim? A. Yes, sir. Q. Is there any portion of the .work per
formed and represented upon that map upon the Defender mining claim'} A.
No, sir. Q. Who performed the location work upon the Copper Glance mining
claim in the yearl900? A. I did. Q. You did personally'} A. Mr. Holcomb
and Mr. Barnes and I; I employed Mr. Barnes."

His attention was then called to plaintiff's map, and he was asked
where the work was performed at the incline:

"A. Twenty-four or twenty-five feet from the top of this incline there is a
cut running east and west. * * * Q. Upon the incline? A. Yes, sir; in
the Incline. Q. In the incline you made a cut? A. Yes, sir. Q. How long
was that cut? A. The west cut is about five or six feet, and the other prob
ably about four feet-four or five feet. Q. Now, Mr. Murphy, you testified in
direct examination that in the year 1900 you and a company of others were
upon the claim known as the Copper Glance mining claim, and cleaned out
all the inclines, tunnels, cuts, and workings which had been performed by
somebody else? * * * Your testimony shows that you did that in the
year 1900. A. Yes, sir. * ** And also this work 1 described In the In
cline. Q. That was all done In the year 1900? A. Yes; I done all this work
in the year 1900. * * * Q. I wish yOU would state when you began to do
your assessment work for the year 1001 on the Copper Glance? A. In 1901
I commenced on the 7th day of October. Q. What did you do toward the,
performance of the assessment work? * * • A. We still continued the
cut; the object was to tap this shaft. * * * Q. The assessment work that
you did was a continuation of that cut that you have just been talking about'}
A. Yes, sir; and the tunnel. * • * Q. How much, of the cut which you
say that you dug as a conthUlation of the original cut of eighty feet long,
how much of that did you·complete in the year 19011 A. WeIl, it would be
I think * • •. about eighty feet,must have about 'sixty feet of tunnel
and open cUt, and there is a pdrtion oftliatrwork that was done in the year
1902-this 'four feet that we speak ofRdded to it. Q. You now testify that
sixty feet of that w<lrk was the assessment work upon the Copper. Glance?
A. There was five or six men work~g,. ~ ,* * all worked in this cut. Q.
Wben you testified, Mr. Murphy, that Hr. 'McQulloch was correct when be



M'CULLOCH V. MURPHY. 153

stated that the cuts and the inclines were built about ten years ago, what
(lid you mean? A. I mean those that surrounded the incline; that is, 1, 2,
and 3."

The attention of the witness was then called to his previous testi
mony, that the 80-foot cut was at the point marked "7" on plaintiff's
map:

"Q. I point out to you upon the map the red number 7, which you testified
positively was the cut upon which that work was performed. A. I testified
positively to this work on my map, known as the eighty-foot cut. Q. Then
when you testified that you performed that work-that assessment work-upon
the cut marked upon plaintiff's map as No.7, • • • you, were mistaken?
A. I testified positively I worked here (pointing to his own map). I don't go
on that map. I told you I didn't understand that map, and the judge allowed
me to use this map, and I confined myself to this map. I superintended and
oversaw all of that work from the time the first pick was stuck until the
year 1902. Q. How much work did you do on the Defender-how much as
sessment work? A. Ran an open cut on the Defender, running about twenty
feet; it is twenty feet from the cut which Mr. McCulloch put in, and it is
~lbout twenty-three feet, with a little over ten foot face in solid ore.Q. When
did you commence that work? A. In the year 1901. Mr. Barnes worked with
me on that, too; Mr. Barnes, I think, worked on that claim about fifteen days.
• • • I worked with him myself. Q. How long a cut did you dig? A.
About twenty-three feet lang."

The testimony of this witness was corroborated by other witnesses
on several of the essential points. Notwithstanding the confusion of
the principal witness for the defendants, and the conflict raised as to
the amount of assessment work done on the Copper Glance in HjOI,
there is nothing in the evidence justifying the inference that there was
any intention on the part of the defendants to evade the law or come
short of its requirements. It is no doubt true that the provision of
the law as to assessment work is often evaded, and locators must be
made to understand that the conditions imposed by the act of Congress
and by the statutes of Nevada are wise and salutary, are not onerous,
and must be complied with.

As was said in Sisson v. Sommers, 24 Nev. 379, 387:
"To enable a party to maintain a right to a mining claim after the right is

acquired, it is necessary that the party continue substantially to comply, not
only with the laws of Congress, but with the valid laws of the state and valid
rules established by the miners, in force in the district where the claim is
situated upon which such right depends."

\Vith reference to the amount of assessment work done by the de
fendants in the year 1901 upon the Copper Glance, which is the con
trolling question in this case, my conclusion is that there is a pre
ponderance of evidence in favor of defendants that the work was done
in the manner and to the extent required by law, and that the labor
performed by them was reasonably worth the sum of $100. It there
fore necessarily follows that the defendants had the entire year of 1902
to do the assessment work for that year, and no lawful relocation could
be made by others until January I, 1903. At the time plaintiff made
the relocation of the ground under the name of the Copper King the
owners of the Copper Glance claim had the exclusive right to the pos
session and enjoyment of the mining ground embraced in that location.
A relocation on lands actually covered at the time by a valid and sub-
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sisting,1ocation is void, because the law does not allow such a thing
to be done; Belk v. Meagher, supra j Gwillim v. Dormellan, IIS U.
S. 45, 49, 5 Sup. Ct. UIO, 29 L. Ed. 348; Manuel v. Wulff, 152 U. S.
SOS,SII,14 Sup. Ct. 651,38 L. Ed. 532; Del Monte'M. Co. v. Last
Challce M. Co., I7I U. S. 55, 78, 18 Sup. Ct. 895, 43 L. Ed. 72.

Judgment must be entered herein in favor of defendants for their
costs.

In ,re SNELL et aL

(Dtlltrlct Court, ,N. D. Cal1tornla; September 29, 1903.)

No.4,2M.

1. BANKRUPTCY-LIENS-RIGHT TO ENFOROE VALID ATTACHMENT•
.A creditor who obtained a valld lien' by attachment on property of a

bankrupt more than four months .prior to the bankruptcy is entitled to
prosecute the. action to judgment,. and a sale of the attached property
thereafter.

Edmund Tauszky,for the motion;'
Haven & Haven, for bankrupt.

DE HAVEN, District Judge. This is a motion made by Albert
Hirschfeld f6r 'a modification of the order heretofore made staying
proceedings in an action pertding in the superior court of the county
of Nevada, state of California, entitled "Albert Hirschfeld, Plaintiff, vs.
B. F. Snell and J. D. Fleming, Partners under the Firm Name of
Snell & Fleming, Defendants." It appears from the affidavit filed in
support of the motion (and the fact is not disputed) that the moving
party, whoisplaintiff in the action referred to, obtained a valid attach
ment upon certain propert;y of the bankrupts more than four months
prior to the commencement of the bankruptcy proceedings,. Upon
the authority of Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47
L. Ed. 122, and In re Beaver Coal Co., u3 Fed. 889, 51 C. C. A. 519,
it must be held that the lien of this attachment, having been obtained
more than four months prior thereto, was not affected by the bank
ruptcy proceedings j and from this it follows the plaintiff in the action
referred to should be permitted to pro~ecute it to judgment, and sat
isfy the same by an execution sale of the attached property. See,
also, in support of this conclusion, Brandenburg on" Bankruptcy (3d
Ed.) § lII4.·

Motion granted.

'I 1. See Bankruptcy, voL 6, Cent. Dig. 1831.
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WEAVER v. NORTHERN PAC. RY. CO. et at.

(Circuit Court, D. Montana. August 17, 1903.)

No. 658.
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1. REMOVAL OF CAUSES-SEPARABLE CONTROVERSY.
An action in which the petition charges concurrent acts of negligence

against each of two defendallts does not present a separable controversy.
2. SAME-MoTION TO REMAND-IsSUE AS TOJURISDICTIONAL FACTS.

A statement of jurisdictional facts, such as the citizenship of the par
ties, in a :petition for removal, is sufficient, prima facie, to establish such
facts for the purpose of removal; but such statements may be traversed
by the plaintiff by a pleading in the nature of a plea in abatement, in
which case the court may receive evidence on the issue. A cause will
not be remanded, however, merely on the filing of an affidavit by plain
tiff controverting such statements.

On Motion to Remand to State Court.
Walsh & Newman, W. Co Jones, and Robertson, Miller & Rosen

haupt, for plaintiff.
William Wallace, Jr., for defendant Northern Pac. Ry. Co.

KNOWLES, District Judge. The questions presented for con
sideration in this case arise upon a motion to remand the same to
the state court, from which it was removed into this court upon a
petition, made under oath, alleging (I) that the plaintiff is a resident
and citizen of the state of Washington, and that Charles Gibson,
one of the defendants, is a resident and citizen of the state of Montana,
and that the other defendant, the Northern Pacific Railway Company,
is a corporation organized under the laws of the state of Wisconsin,
and a citizen of said state; (2) that there is a separable controversy
presented in said suit between plaintiff and the defendant Northern
Pacific Railway Company, which can be wholly determined between it
and said plaintiff, and in which said defendant Gibson is not in any
manner interested. Upon this last ground the court is able to deter
mine, from an inspection of the complaint, as to what it contains.
Upon such examination, the court finds that this is a case where con
current acts of negligence are charged against both defendants. Such
an action presents no separable controversy. Cuddy v. Horn (Mich.)
10 N.W. 32, 41 Am. Rep. 178; Masterson v. N. Y. Central, etc.,
R R, 84 N. Y. 247, 38 Am. Rep. 510; Hoye v. Great Northern Ry.
Co. et al. (C. C.) 120 Fed. 712; Teal v. American Mining Co., et al.
(Minn.) 87 N. W. 837; Moon v. N. P. R. R. Co., 46 Minn. 106,48
N. W. 679, 24 Am. St. Rep. 194; Consolidated Ice Mach. Co. v.
Keifer, 134 Ill. 481,25 N. E. 799, 10 L. R. A. 696, 23 Am. St. Rep.
688; 2 Wood's Railway Law, 1341. •

As to the other questions, the complaint does not specify the
citizenship of the plaintiff or the defendant Gibson. The petition. for
removal, however, does. Judge Dillon, in his work on Removal of
Causes from State Courts to the Federal Courts, lays down the rule

1" 1. Separable controversy as ground for removal of cause to federal court,
see notes to Robbins v. Ellenbogen, 18 C. O. A. 86; ]')fecke v. Valleytown
Mineral Co., 35 C. C. A.. 155.
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that a petition and affidavit are sufficient to bring the case, in the first
instance, before the federal court,and furnish presumptive evidence
of the necessary jurisdictional facts. But of course this first showing
will not be considered conclusive, and the plaintiff may traverse the
facts set forth in the petition or affidavit for removal, and an investi
gation be had as to the truth thereof. Short v. c., M. & St. P. Ry.
Co. (C. C.) 34 Fed. 225 ; Malone v. Railway Co. (c. C.) 35 Fed. 625.
Although the above-cited authorities apply to cases of removal on the
ground of local prejudice, etc., they also apply to the practice to be
observed in cases like the one at bar. Where the petition for re
moval states jurisdictional facts, such as citizenship, etc., which are
not true, the plaintiff may traverse these facts by allegations in the
nature of a plea in abatement, and the court can receive evidence to
determine the same. Dillon's Removal of Causes, § 158, .note 4. As
stated, plaintiff did not do this, but sought, by an affidavit made by
one of his counsel, to have the case remanded. This is 110t the correct
practice, and, as the case now stands, the motion to remand must be
overruled.

UNITED STATES v. BALDWIN.

(Circuit Court, S. D. New York. May 9, 1899.)

No. 2,479.

L CUSTOMS DUTIES-CLAItSIFICATION-SHOTGUN BARRELS.
Certain gun barrels, made under the Whitworth patent process, and

shown to have been subjected to a hammering process, are held to be
"forged," and to be fre.e o{duty as "shotgun barrels, forged, rough bored,"
under Tariff Act Aug. 28, 1894, c. 11, § 2, Free List, par. 614, 28 Stat. 544.

Appeal by the United States from a decision of the Board of Gen
eral Appraisers, which reversed the classification of the collector of
customs at the port of New York on importations by Baldwin Bros.
& Co.

Henry C. Platt, Asst. U. S. Atty.
Stephen G. Clarke, for importers.

TOWNSEND, District Judge. The articles in question are gun
barrels, assessed at 35 per cent. ad valorem, under Tariff Act Aug. 28,
1894, c. 349, § I, Schedule C, par. 177, 28 Stat. 520, as "manufac
tured articles or wares, not specially provided for, * * * com
posed * * * of meta!." The importers claim that the merchan
dise is free, under paragraph 614 of said act (section 2, Free List,
28 Stat. 544), as "shotgun barrels, forged, rough bored," It appears
that they are made under the Whitworth patent process, whereby it is
claimed that steel ingots are compressed into shape by rolls, in order
to eliminate blowholes, and to produce a better quality of steel. The
steel, after having been subjected to this process, is capable of being
adapted to various purposes other than gun barrels..

Counsel for the United States contends that these barrels are not
forged, because hammering is essential to forging, and that it does
not appear that these barrels are hammered either by hand or machine.
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There is a conflict of testimony as to whether hammering is essential
to forging. Some of the witnesses say that forging may be done by
squeezing the barrels, or passing them through rolls. There is al:;o
a conflict of testimony as to whether or not these barrels have been
hammered, but it is practically admitted that they could not have been
produced in their present shape without hammering, and the prepon
derance of evidence indicates that they have been wholly or in part
subjected to a hammering process. Irrespective of this fact, however,
the Board of General Appraisers has found, on trustworthy and suf
ficient evidence, that the barrels are forged, and their decision, there
fore, is affirmed.

DILLARD'S ADM'R v. CENTRAL VIRGI~IA IRON CO. et al.

(Circuit Court, W. D. Virginia. October 3, 1903.)

1. ABATEMENT-DEATH OF PLAINTIFF-PROCEDURE BY DEFENDANT.
The failure to revive a suit which has abated by the death of plaintiff

is not ground for a motion by defendant to dismiss for want of prosecu
tion, but he may, on proper notice, obtain an order requiring the suit
to be revived within a time fixed, or to be dismissed.

2. SAME-EQUITy-PROCEDURE FOR REVIVAL.
One entitled to revive a suit in equity which has abated by the death

of a party is not authorized to proceed therefor by motion, but must
follow the procedure prescribed by equity rule 56, by filing a bill of re
vivor or a bill in the nature {)f a bill of revivor.

In Equity. On motion by defendant to dismiss for want of prosecu
tion, and by the successor in office of the deceased plaintiff for revival
of the suit.

Caskie & Coleman and O. L. Evans, for plaintiff.
Lewis & Lewis, for defendants.

McDOWELL, District Judge. This equity suit was instituted in
the state ,court. In 1896 it was removed to this court. In 1900 a
motion to remand was overruled. A demurrer to the bill was there
after argued before Judge Paul, but, on account of his illness and sub
sequent death, no decision was ever made on the demurrer. On
March 13, 1902, an order was entered suggesting the death of the
plaintiff. The record does not show who made this suggestion, but
it was in fact made by the defendants. No order has been made and
no step taken in the cause since that date. On October 2, 1903, the
defendants moved that the cause be dismissed for want of prosecution.
Counsel for the successor in office of the deceased plaintiff resisted
said motion, and moved that the cause be revived in his name. The
defendants opposed this motion.

The motion of the defendants should, I think, be overruled. In 2

Bates, Fed. Eq. Proc. § 655, it is said, in treating of the defendant's
right to compel the plaintiff to revive or have an order of dismissal,
that the defendant may, upon application to the court, obtain an order

~ 2. See Abatement and Revival, vol. I, Oent. Dig. § 447.
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that the p1airttiff'srepresentative shall revive the cause within a time
to be limited in the order, or that the bill be dismissed; citing 3 Dan.
Ch. (1st London Ed.) 207, 208. .

In I Foster, Fed. Pro (3d Ed.) § 294, ids said:
"Dismissal for. failure to perfect or revive a suit. When a suit has abated

or become ot!:lerwise defective before a decr\'le, the party or. parties against
whom it' can be continued may, upon notice served upon the person or per
sons entitled to revive or supply the defect in the same,move for and obtain
an order, dir\'lcting that these revive or ,supply the defect within a certain
limited time, to be fixed by the court, or that else the bill be dismissed. If
the suit abate by the death of one of several coplaintiffs, the order may be
obtained against the survivors; and it seems that the objection that there
is no personal representative of the deceased plaintiff will not prevent the
court from granting such an order. It is irregular in such cases to move
to dismiss a bill for want .of prosecution, and l1-n order to that effect, if ob
tained, will be discharged for irregularity. A bill may be dismissed at a
defendant's motion for the plaintiff's failure to setve with process another
defendant named in the bill, who is a necessary party to the suit."

To same effect, see 1 Dan. Ch. Pro (4th Am. Ed.) 812-'-814; 2 Dan.
Ch. Pro 1539. ,,'

It is intimated in Simm()ns V. Morris (C. C.) 109 Fed. 709, that lach
es in filing a bill of revivor sufficient to defeat an original bill would be
sufficient to defeat the bill of revivor ; but we have no such state of
facts in the case at bar. The defendants have all the time had the
simple remedy pointed out by the above authorities to bring the delay
to an end, and there is consequently very little force in their complaint.

The motion ,of the new administrator raises a question of some
interest: Is a bill of revivor, or ,a bill in the nature of such bill, the
only method of revival in a case such as we have here? Upon such
examination of the authorities as I have been able to make, it seems
that such is the better opinion. It is true that in Griswold V. Hill, I
Paine, 483, Fed. Cas. No. 5,834 (an equity case), a defendant was al
lowed to come in on motion. But in this case no question seems to
have been made as to the necessity for a bill of revivor. This is sup
posed to be the only case in which such procedure has been allowed. 1
Foster (3d Ed.) p. 398. In Allen v. Fairbanks (C. C.) 40 Fed. 188,
on the death of a defendant in equity, the plaintiff had issued scire
facias to revive. In this case no point was made as to the propriety of
this method. These are the only two federal equity cases I have found
in which the revivor was not by bill.

Mr. Foster says:
"The only methods of ~Eiviving a suit, in equity in the federal courts seem

to be a bill of revivor, a bill in the nature of a bill of revivor, a bill of re
vivor and supplement, and a supplemental bill in the nature of a bill of re
vivor." 1 Foster, § 179, p. 39B.

Mr. Bates seems to be of the same opinion. See 2 Bates, Fed. Eq.
Proc. § 634 et seq. .
. In Kennedy v. Georgia ~ank, 8 How. 610, 12 L.Ed. 1209, it is said,
in passing: "When, in 'the progress of a suit in equity, the proceed
ings are suspended from the want of proper parties, it is necessary to
file; a bill of revivor." This, however, was not a case in which there
had been an effort to revive by motion or' scire facias.
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Equity rute 56 provides a procedure to fit the case we nave nere, and
the ordinary rules of construction lead to the belief that the expression
"may be revived by," etc., should be read "must be," or "shall be,"
etc. But if this is not intended as the only method, I doubt the au
thority of this court, without a rule of court authorizing the simpler
method of revivor on motion, to inaugurate such a practice. While· I
confess to a personal predilection for simple, speedy, and inexpensive
methods of procedure, yet as to this question, aside from the want of
authority, a seemingly sufficient reason against allowing revivor by
mere motion is found in this consideration: 'I'he defendant may
desire to contest the right or title of the proposing new plaintiff, and
many complex questions of law or fact, or both, may be raised. If
the procedure be a mere motion, the absence of regular pleadings,
such as would be filed were a bill of revivor used, is liable to lead to
confusion and error. If we consider section 955, Rev. St. U. S. (U.
S. Camp. St. 1901, p. 697), as intended to apply to equity suits-as to
which there is room for some doubt (Clarke v. Mathewson, 12 Pet.
171, 9 L. Ed. 1041; Ex parte Connaway, 178 U. S. 435, 20 Sup. Ct.
956,44 L. Ed. II34)-it does not seem to me to authorize revival on
mere motion, at the original instance of the successor of a deceased
party. If the living party had had issued scire facias against the ad
ministrator of his deceased adversary, probably the order of revival
would be made on motion merely of the administrator. In such case
both parties seek the same end. But if, as here, the living party seeks
a dismissal of the suit, and is not in the position of desiring the ad
ministrator to revive, I find no warrant in this section for the party
seeking to revive to do so, otherwise than by the regular method
pointed out in equity rule 56. While section 955, if applicable to a
chancery suit, seems to recognize the right of the living party to have
scire facias issued against the representative of his deceased opponent,
the statute does not make such procedure obligatory.

The motion in behalf of the proposing new plaintiff must be over
ruled.

In the case at bar, if the defendants (assuming that they are satisfied
that their motion to dismiss is properly denied) do not desire to con
test the right of the proposing plaintiff to revive, no reason suggests
itself why the expense and delay incident to a bill of revivor may' not
be avoided by- a consent order of revival. .

In re WORRELL.

(DIstrict Court, E. D. Pennsylvania. October 19, 1903.'

No. 1,619.

1. BANKRUPTcy-ExAMINATION OIl' BANKRUPT'S WIII'E-SCOPE OIl' INQUIRY,
Under Bankr. Act 1898, § 21a (Act JUly 1, 1898, c. M1, 30 Stat. 552 ro.

S. Compo St. 1901, p. 3481]), as amended by Act Feb. 5, 1903, c: 487 (32
Stat. 798 [U. S. Comp. 81. Supp. 1903, p. 413]). wblch authorizes the
examination of a bankrupt's wife, but only "touching business tran8llct:ed
by her, or to which she is a party, and to determine the tact whether she
bad tranBllcted or been a party to any business of the bankrupt," 3 eel"
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!aID,latltude ~Ul!t be permitted In ,helT examlnatlon: anll, where' there Ie
r~li!l>nableground therefor,sheway ,~e~amlned. to <",etermine 'whether,
• busl)1eq conducted. In her nam~. Is hi fact hers or the bankrupt's, and

, maybe as\ted such questlQns as ate pertinent to that inquiry.

In Bankruptcy. On certificate from referee and petition to extend
timefot filing objections to discharge.

William A Hayes, for bankrupt, ':
Franz Ehrlich,lr., and SimpSOl1-&,Brown, for objecting creditor.

J. B. McPHERSON, Distti~t>ludge. The amendment of 1903 to
the bankrupt act (Act Feb. 5,t903', c. 487, 32 Stat. 798 [U. S. Compo
St. Supp. 1903, p. 413]) enlarges c1ause "a," § 21, Bankt'. Act July I,

18gB, C. 541 (30 Stat. 552 [u. S. Compo St. 1901, p. 3431]), so as to
make the wHeafa bankrupt a competent and compellable witness in
any inquiry concerning' hIS acts,! conduct, or property. But even in
such an inquiry she cannot be examined generally. The proviso to
the clause specially confines the examination to "business transacted
by her, or to which she isa patty, and to determine the fact whether
she has transacted or been a' patty to any business of the bankrupt:'
Her own separate business is, of, course, not the subject of inquiry
at all, but it is at this point, precisely, that questions are most likely
to arise. Is the particular business her own, or is it her husband's?
Opviously, she cannot be allowed to determine that question for her
self, and the re~1Ult is that a certain degree of latitude in her examina
tion must, of necessity, be permitted, in order that the court may be
sure that she has not been, and is not now, transacting business as a
mere cover for the bankrupt, orin aid of a scheme to injure his credit
ors. 'If the course of inquiry should reveal matters that in the end
turn out to concern herself alone,such a result is to be regretted; but
this cannot always be obviated, and it is certainly better than to allow
her to decide conclusively that the business is hers by making a bare
assertion to that effect. '

In the present case, the adjudication was made on April 15, 1903.
On the next da)', the wife ,of ,the bankrupt bought the lease of a
theater, and soonafterwardsemplQYed him to manage it; she herself
having had no Previous professional experience, while he had been
managing another theater for some time. Under such circumstances,
I have no doubt that the wife may be properly examined, to discover
what she paid for the lease, and where the money came from, and may
be asked any other questions that bear upon the point whether this
enterprise is really hers, or is being carried on by the bankrupt in her
name. The lease its.elf need not be produced until it fairly appears
from the testimony that the busiqess is not hers, but her husband's.
The referee's second and third r,ulings were correct. The first ruling,
concerning the production of the'lease, is covered by what I have
just said.

The time for filing objections to thebankrupt'~discharge is extend..
ed until December 15, 1903. '
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CHRISTIE GRAIN & STOCK CO. et al. v. BOARD OF TRADE OF CITY
OF CHICAGO (two cases).

(Circuit Court of Appeals, Eighth Circuit. October 8, 1003.)

Nos. 1,805, 1,911.

L EXClIANGES-PROPERTY RIGHT IN QUOTATIONS-PROTECTION IN EQUITY.
The Board of Trade of Chicago is not entitled to invoke the aid of a

court of equity to protect its claimed property right in the quotations
made on the transactions of its exchange, under proof which shows that
at least 85 per cent. of such transactions are deals in which it is not in
tended to make a future delivery of the article nominally dealt in, but
which are to be settled by the payment of money only according to the
fluctuations of the market, and that for a specified price it furnishes
such quotations to telegraph companies for distribution as a means of
encouraging speculation in futures, and for the purpose of bringing such
business to its members; both the permitting of such transactions, and
the sending out of such quotations for the purpose stated, being in viola
tion of the statutes of the state, as construed by its Supreme Court.

Appeals from the Circuit Court of the United States for the West
ern District of Missouri.

For opinions below, see II6 Fed. 944, and 121 Fed. 608.
James H. Harkless, John O'Grady, Charles S. Crysler, W. H. Ros

sington, Charles Blood Smith, and Clifford Histed, for appellants.
Henry S. Robbins, for appellee.
Before SANBORN and VAN DEVANTER, Circuit Judges, and

SHIRAS, District Judge.

SHIRAS, District Judge. On the 18th day of April, 1901, the
Board of Trade of the city of Chicago filed in the Circuit Court of
the United States for the Western District of Missouri a bill in equity
against the Christie Grain & Stock Company, a corporation created
under the laws of the state of Missouri, C. C. Christie, the Western
Union Telegraph Company, the Postal Telegraph Cable Company,
and the Gold & Stock Telegraph Company, the three companies last
named being corporations created under the laws of the state of New
York; the relief prayed for in the bill being the granting an injunc
tion restraining the Christie Grain & Stock Company and C. C.
Christie from receiving or surreptitiously acquiring from the tele
graph companies certain market quotations representing the dealings
had on the Board of Trade in the city of Chicago, and restraining
the telegraph companies from entering into any contracts with the
Christie Company or C. C. Christie for the delivery to them of the
quotations furnished the telegraph companies by the complainant.

As grounds for asking the relief prayed for, it is averred in the
bill that the complainant is a corporation created by a special char
ter granted by the Legislature of the state of Illinois on the 18th
of February, 1859, with authority "to maintain a commercial ex
change; to promote uniformity in the customs and usages of mer
chants; to inculcate principles of justice and equity in trade; to
facilitate the speedy adjustment of business disputes; to acquire and
disseminate valuable commercial and economic information and

125 F.-l1
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generally to secure to its members the benefits of co-operation in the
furtherance oftheirdegitimate, pW'suits"; that there are abo.ut 1,800
members of the Board of Trade; that the corporation has provided
in the city of Chi<:ago .an ,exchiulge. building, whi<:h cost upwards of
$1,000,000; that there' is provided within this building, for the ex
clusive use of the members, ari exchange hall, where many of its
memb~r~ meet e'M~ry bt,).sipessday to buy and sell for themselves, or
as broklersfor. tbeir cusfomers, for, present and future . delivery, all
kinds of grain and'hdg products, the value of said transactions aggre
gating many million btlshels of' grain and many million pounds of
hog' products anI).!1ally,> and havitl:gbecome so large that said ex
change is one ofthe great grain and provision markets in ,the United
States; that such transactions are permitted only during market
hours, and by open, viva voce bidding; that the knowledge of the
prices ,thus made on said transactions during market hours upon the
exchange has become ;a species of property of large value, for which
the telegraph companies are wilHngto pay large sums to the Board
of Trade, in order thiltt4ey. may secure the same promptly, with
the privilege of selling'lhe same to their 'customers; that on the 15th
of April, 1901, the complainant entered into a written contract with
the Western 'Union and Postal Telegraph Cominl.nid;" whereby it
agreed to furnish to the telegraph companies complete and continuous
quotations of prices made in transactions between members of said
Board of Trade in its exchange hall, the telegraph companies agree
ingto pay a certain pr!c~,therefor,and also .agreeing that they would
not knowingly furnish or sell, directly or indirectly, the continuous
quotations furnished them to any person, firm, or corporation con
ducting a bucket shop or other simil;tr place where such quotations
are used as a basis for bets. or other illegal contraCts, based upon the
fluctuations of the prices. of ,commodities dealt in on said Board of
Trade" there heing set forth in the written contract a form of appli
cation which the persons'desiring to,receive from the telegraph com
panies the ,quotations furnished by th-e Board of Trade were required
to sign as a prerequisite to obtaining the same; that the Christie
Grain & Stock Compan;}' and C. C;, Christie, doing business at Kan
sas City, Mo., have not signed any such applications, and have not
entitled themselves to rightfully receive and use the designated quo
tations, but without right and surreptitiously have obtained and used
these quotations to the great injury 'of the complainant, and have
demanded of the te1egrapJ;1 ~ompanies that they shall furnish the quo
tationsto the said Christie .Company without the lattyr ,signing the
applicati'onprepared by the complainant or agreeing to its terms.

To this bill the Christie Company and C. C. Christie filed an an
swer. and an amended .answer, in which it is, in. substance, claimed
that the, bu~iness transacted in, the. exchange hall of the Board of
Trade is 0,£ a public nature,and tha.t the Christie Company and all
other pa,rtiel> engaged in dealing in grain and hog products are en
titled to'the kl10wledge and use of these quotations; that the Western
Union TelegraphCom~.anyis a public corporation engaged in busi
ness as a common caJ;'ner, and as such is under obligation to furnish
these Cluotations, when sent over its wires, to any party desiring the
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same, upon payment of the proper cost thereof; that the effort of
the Board of Trade and of the telegraph company to limit the de
livery of the quotations is in restraint of trade, and is a violation
of the act of Congress known as the Sherman Anti-Trust Act (Act
July 2, 1890, c. 647, 26 Stat. 209 [D. S. Compo St. 19°1, p. 3200]);
that the quotations sent out by the telegraph company are not the
private property of the Board of Trade, in such sense that the Board
of Trade can rightfully confine the knowledge thereof to such per
sons as will subject themselves to the terms of the application con
tracts; that such attempted restriction in the use of these quota
tions tends to create a monopoly in the articles dealt with on the
Board of Trade, and that the Board of Trade is not entitled to the
aid of a court of equity in securing to itself the pecuniary benefit
derived from the sale of the quotations, because the same represent
or grow out of transactions had in the exchange hall of the Board
of Trade, which are in violation of the statutes of the state of Illi
nois and of the state of Missouri, prohibiting any person or cor
poration keeping or causing to be kept any bucket shop, office, or
place wherein is permitted the pretended buying or selling of cotton,
grain, provisions, and other articles without any intention of receiv
ing and paying for the property so bought, or of delivering the prop
erty so sold, or wherein is permitted the buying or selling of any
such property on margins, it being further therein enacted that any
corporation, association, copartnership, or person who shall com
municate, receive, exhibit, or display in any manner any such offer
to buy or sell, or any statements or quotations of the prices of any
such property, with a view to any such transactions, as aforesaid, shall
be deemed an accessory, and be liable to be fined and punished as
provided for in the act.

The telegraph companies did not answer the bill, and the questions
at issue are those presented by the bill and the answers of the Christie
Company and C. C. Christie.

A large amount of testimony was taken, and the case was finally
submitted to the Circuit Court upon the pleadings and proofs, which
court found in favor of the complainant, granting it a decree as
prayed for; the opinion of the court being reported in II6 Fed. 944.

From the finding and decree of the circuit court the Christie Com
pany and C. C. Christie have appealed to this court, and counsel for
the adversary parties have submitted the case upon full and elaborate
briefs.

We deem it advisable to first consider the question whether the
quotations of prices, which it is the purpose of the bill to prevent
being delivered or furnished by the Western Union Telegraph Com
pany to the Christie Company, grow out of transactions had in the
exchange hall of the Board of Trade, of such a nature that they come
within the condemnation of the statute of Illinois quoted in defend
ants' answer, the first and second sections of which are as follows:

"That It shall be unlawful for any corporation. association, co-partnership
or person to keep or cause to be kept within this state, any bucket shop,
office, store or other place wherein is conducted or permitted the pretended
buying or selling of the shares of stocks or bonds of any corporation, or
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petroleum, cotton, graip., provisions or other produce, either on margins or
otherwise, without any intention of receiving and paying for the property
so bbugllt,:Orof delivering the property so sold; or wherein is conducted or
pelmlttited:;thlt pretended buying or selling of such property on margins; or
when the party buying any of such property, or offering to buy the same.
does. 110t,ihtend actually to receive the same if purchased, or to deliver tlw
same 1f~ld;and the keeping of all such places is hereby prohibited. And
any cor1JClratlon or parson. whether acting individually or as a member 01'
as an Qtlicer, agent or employ~ of any corporation, association or co-partner
ship., who shall be guilty of violating this section shall, upon conviction
thereot, be fined in any sum not less than $200 and not more than $500; and
any person or persons who shall be guilty of 'a second offense under this
statute, in addition to the penalty above·described, shall, upon conviction, be
imprisoned in the county jail for the period of six months, and if a corpora
tion, shall be liable to forfeiture of its charter. And the continuance of such
establishment after first conviction shall be deemed a second offense."

"It shall not be necessary, in order to commit the offense defined in section
1 of this act, that both the buyer and the sellel' shall agree to do any of the
acts thereiilprohibited, but the said crime shall be complete against any cor
poration~llssociation,co-partnershiJ) or person thus pretending or offering to
sell, or thus pretending or offering to buy, whether the offer to sell or buy is
accepted or not; and any corporl) tiOn, association, co-partnership or person
who shall communicate, receive, exhibit or display, in any manner, any such
offer to buy or sell, or any statements or quotations of the prices of any
such property, with a view to any such transaction as aforesaid, Shall be
deemed an accessory, and, upon conviction thereof, shall be fined and pun
ished the same as the principal, and as provided in section one of this act."

In Sob,y v. People, 134 Ill. 66, 2S N. E. 109, the Supreme Court
of Illinois, in construing this statute, held as follows:

"In construing' a statute the primary consideration is to ascertain and give
effect to the legislativeintantion. In order to accomplish this object the court
should look at the whole act, and seek. to ascertain such intention by an
examination and comparison of its various provisions. Mason v. Finch, 2
Scam. 223; People v. Commissioners, 3 Scam. 153; Perteet v. People, 65 Ill.
230. The court may also consider other and prior acts relating to the same
general subject, and thus ascertain what mischiefs the later legislation was
designed to remedy, and the true spirit and import of such legislation. Strib
ling v. Prettyman, 57 Ill. 371. By the Revised Criminal Code of 1874 (Rev.
St. 1874, p. 372, c. 38, §§ 130, 131) it was made a criminal offense to contract
to have or give the option to sell or buy, at a future time, any grain or other
commodity, etc., and it was provided that all contracts made in violation of
such law should be considered gambling contracts, and should be void. It
was held under that statute that, even though a contract purported upon its
face to bean absolute contract for the sale or purchase of grain or other
commodity for future delivery, yet the transaction would be a gambling con
tract, within the prohibition of the statute, If the real intention of both parties
at the time of making the contract was to deal only in options, and make
future settlements upon the basis of the difference in the market price, with
out tb.e actual delivery of the grain or other commodity sold or purchased.
But it was also held, under the same statute,'in numerous cases, that, if either
party contracted in good faith, the contract was a valid and binding contract,
no matter what mighthav~ been the secret intention, of the other party. It
is manifest that the object of,the statute was to suppress and prevent gam
bling in graln and other commodities. But So great was the difficulty of
establishing the unlawful intent ·of the parties making illegal contracts, so
many were the shifts and devices resorted to for the purpose of concealing
the true character of the gambling transactions entered into, that the statute
was found to be ineffectual to accomplish the purpose for which it was
enacted. It is a matter of common notoriety that, notwithstanding the highly
penal character of the statute of 1874. the evil it was aimed at continued to
increase with wonderful rapidity throughout the state, until in almost every
city or town of any considerable importance commission houses, offices, or
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agencies were established, in which the great bulk of the business transacted
was the making of contracts which, while legitimate upon their face, were
in fact mere gambling transactions, which were never allowed to mature,
but were uniformly adjusted before maturity upon differences in market price,
and without any actual delivery of the articles which were the subject-matters
of such pretended contract. To remedy the mischief, the Legislature, satisfied
with the futility of attempting to suppress gambling in grain and other com
modities by striking merely at the gambling contracts themselves, and the
parties entering into such contracts, has sought, by the statute of 1887 (Laws
1887, p. 96), to suppress all bucket shops, offices, stores, or other places
wherein gambling in grain or other commodities is conducted or permitted,
and to do this by punishing, by fine, imprisonment, or forfeiture of charter,
any person, co-partnership, association, or corporation that keeps or causes
to be kept a place of that character within the state, and also punishing by
fine of not less than $500, nor more than $1,000, the owner of any building
who knowingly permits on his premises any of the illegal acts denounced
by the statute. It would seem clear from the evidence that the plaintiff in
error kept an office or place wherein was 'conducted or permitted' the bUY
ing or selling of grain or other produce on margins, 'without any intention
of receiving and paying for the property so bought, or of delivering the prop
erty so sold,' and wherein was 'conducted or permitted the pretended buying
or selling of such pr,operty on margins,' and where the party buying any of
such property, or offering to buy the same, does not intend actually to receive
the same if purchased, or to deliver the same if sold.

"A consideration of the act will, as before indicated, show that it is di
rected against the keeping of any office or place, etc., first, wherein is con
ducted or permitted the pretended buying or seIling of grain or other produce
on margins, or otherwise, without any intention of receiving the property
bought, or delivering it if sold. Under this clause of the first section the
offense consists in keeping the place, etc., where such buying or selling is
conducted or permitted. That plaintiff in error kept the place or office is con
ceded; and that buying or selling upon margins, without any intention on the
part of the customer to receive the thing bought, or to deliver the thing sold,
was permitted in such office or place so kept by the plaintiff in error, is also
SUbstantially conceded, and, if it were not, is abundantly proved. Under this
provision of the act the keeper of such office, or place, etc., cannot shield
himself from criminal responsibility behind the fact that he made no inquiry
of his customers. The statute is preventive in its character, and is aimed at
the keeping of places where gambling in grain is permitted. The keeper
must know that the transaction is not gambling, or in good faith have just
reason to believe that the buying or seIling is not within the intended prohi
bition of the statute. But if this were not so, there is abundant evidence
in this record to show that the plaintiff in error knew that his customers did
not contemplate an actual delivery of the commodity bought or sold. Again,
the second clause makes it an offense to keep a place, etc., wherein is con
ducted or permitted the pretended buying or selling of such produce on mar
gins. It is scarcely contended that the customer did not'in fact intend only
to purchase options, and to make money in the rise and fall of the markets,
without any expectation of receiving or delivering grain. In other words,
it is too plain for argument that the buying and selling of grain was a mere
pretense, at least so far as the customer was concerned. Again, the third
clause creates the offense where the party buying such produce, or offering
to buy the same, does not intend actually to receive the same if purchased,
or to deliver the same if sold. Here the proof established beyond question
that purchases were made without any intention of receiving the commodity
purchased. The only object was to make money on the fluctuations of the
market by the pretended purchase of the grain on margins. .. .. .. Nor
can the fact that Lindbloom & Co. may have gone into the Board of Trade,
and made like contracts of purchase or sale, avail plaintiff in error. As before
said, the act is intended to prevent the keeping of places whl're gambling in
grain is conducted or permitted. If the employers of plaintiff in enol', in
order to protect themselves, made, even in good faith, purchases or sales of
like amounts of grain or produce, it would not change the nature of the trans-
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action which had transpired between. plaintiff in error. 'and his customer, so
.··as to free i~ from the tlltntof gambI1llg" since, in respect Qt ;such customer,

it would still be.a mere gamblingQn ma!-'gins~a mere speculating on the rise
an\! falLof the market. .It Is apparent from the whole act,fl'om the. title to
the copcludlng sentence; that the purpose and object of the Legislature was
fO sJlppress the evIl of gambling in produce. Primarily, it was Intended to
reach and suppress the ,bucket shop and bucket-shopping, from which much
of the evil ,sought to be QOrrected necessarily flows. But it is manifest that,
probably oWing to the difficulty of securing conviction where all the elements
to constitute a bucket shop, or the practices of bucket-shopping, as. the same
have been defined in t1\e.decisionsof the courts, are required to be estab
lished, the Legislature ~a;W' proper to strike a fatal blow at both bucket shops
and bucket-shopping,by prohibiting the keeping of all offices, places, etc.,
wher~ gaIp.J>ling in grain and other produce is carried on or permitted. There
can be no question but that the evil· of gambling In futures was present In
the business carried on by. plaintiff In .err.or. There Is in the evidence even
just ground for the conclusion that it: was present, to all Intents and purposes,
as fullyllS.if .hls office had· been denOminated, a 'bUCket shop,~ instead of an
'agency"or a 'commission house.' The Elhifts and devices so easily and fre
quently resorted to for the purpoSe: of giving to. transactions tainted with
gambling the sem~lance of legitimate deals were sufficient considerations, in
the legislative judgment,to require, asa ;matter of public policy, that all
places wherein is conducted or permitted the pretended buying or selling of
property, such as is specified in the ac~, on margins or otherwise, shall be pro
hibited. If two firms, members of. the Board of Trade, could be found, who
were willlngto.enter Into such a scheme, it is manifest that one firm repre
sentlngagencies.in half of 'the commercial centers In the sta.te, and the other
representing the other .half,could buy or sell to fill. the orders of their re
spective agents, from each other receive the margins, and 'wring out their
deals' without a bushel of grain or pound of any other commodity changing
hands. Yet, if elther demanded the. grain or other product of the other, the
contract ~Q~ld be so drawn as to be a 'V.alid sale and purchase of the produce
itself;. arid, they coulq,wIthout legal perjury, testify that It was to be de
livered. if desired by the, party entitled to It under the contract. By such
means the state would stm be subject to all the evils of the bucket shop and
bucket-shopping. .,

"We. are not permitted, by the rules of construction, to extend the body
of the a~t by reference to its title, which is,'An act to. suppress bucket-shops,
and gambling In stocks, bonds, petroleum~' cotton, grain, provisions, and other
produce,'but we may consider .It for the purpose of determining what was
within 1991slatlve contemplation. Perry 00. v. Jefferson Co., 94 Ill. 214. The
LeglslattirebY the fourtp section, as we have seen, declares that It is the
intention of this act to prevent, punish, \l.nd prohibit within this state the busi
ness now engaged in and conducted in plaC'lS commonly known and designated
as 'bucket shops,' and also to Include the practice now commonly known as
'bucket'ElllOPeping,' etc. To accomplish this purpose the Legislature has pro
hibited tp,e keeping of the places where what is commonly known as 'bucket
shopping'is carried on. They have. ~qt In the body of the act prohibited the
keeping of bucket shops, or the practice of bucket-shopping, only, but have
Included the keeping of every place wherein. is conducted or permitted the
gambling in grain or other produce, and have expressly provided that It shall
not bepecessary; in order to commit tl;le offense, that both the buyer and
seller. sl;lall agree to do any of the acts. therein prohibited. By the act the
mere 9ffer Qt the corporation or person keeping such place to make such pre
tended sale or purchase, Whether the offer to sell or buy is accepted or not,
renders the offense complete against such corporation or person. Such cor
poration Or person is alsQ prohibited from communicating, receiving, exhibit
ing, or displaying in any manner any. such offer to buy or sell, or any state
.ment or quotation of the prices of such property, with a view of any trans
action of the kind prohibited. Moreover, as. we have already seen, tp,e person
who knowingly permlttedapyof tl;1eacts prohibited by thestatnte In any
house or place owned by him Is subjected to heavy penalty. It Is apparent,
we think, that the ~gislature, for·tb,e p'\1rpose of carrying into efCect their
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expressed intention of preventing the evils resulting from bucket shops and
bucket-shopping, and to suppress the vice of gambling in grain and other
produce, so detrimental to the interests and welfare of tbe people, have de
termined to close, suppress, and prohibit the keeping of places where tbe
practice of bucket-shopping or gambling in such commodities is permitted.
No other construction of the act would be consistent either with its letter
or spirit. We are of opinion that it is no longer possible, in this state, under
any shift or device, however specious, to keep an office or other place where
parties may, under the pretense of buyIng or selling grain or other produce,
engage in speculation in futures, and gamble upon the rise and fall of the
market. * * *"

In Clews v. Jamieson, 182 U. S. 461, 494, 21 Sup. Ct. 845, 858, 45
L. Ed. II83, the Supreme Court of the United States, after a review
of the ruling of the Supreme Court· of Illinois in the cases of Picker
ing v. Cease, 79 Ill. 328; Lyon v. Culbertson, 83 Ill. 33, 25 Am. Rep.
349; Tenney v. Foote, 95 Ill. 99; Pearce v. Foote, II3 Ill. 228, 55
Am. Rep. 414; Cothran v. Ellis, 125 Ill. 496, 16 N. E. 646; Schnei
der v. Turner, 130 Ill. 28,22 N. E. 497, 6 L. R. A. 164; and Soby
v. People, 134 Ill. 66, 25 N. E. I09-he1d that:

"These cases hold these various propositions: (1) That 'option contracts'
to sell or deliver grain or other commoditY,or railroad or other stock, which
L'Ontracts are intended to he settled by payment of differences at the settling
date, are invalid. 79, 83, 113, and 125 III., supra. (2) A contract to have or
give to himself an option to sell or buy at a future time any grain, etc., sub
jects the party to fine or imprisonment, and all contracts made in violation
of the statute are gambling contracts, and void, under section 130, Cr. Code
(Rev. St. 1874, p. 372, c. 38), and all notes or securities, part of the considera
tion of which is money, etc., won by wager upon an unknown or contingent
event, as described in section 131 of the Code, are also void. 95 and 113
Illinois, supra. (3) An 'option contract' to sell or buy at a future time grain
or other commodity or stock, etc., is void, under the Illinois statute, even
though a settlement by differences was not contemplated. 130 Ill., supra.
(4) The keeper of a shop or office where dealing is carried on in stock. etc.,
on margins, without any intention of delivering articles bought or sold, is
guilty of an offense under the Illinois act of 1887 [Laws 1887, p. 96]. 134 Ill.,
supra."

The construction thus placed upon the state statute by the Su
preme Court of Illinois is binding upon this court, not only as a con
struction of the statute of the state, but also as declaratory of the
public policy of the state with respect to the character of the business
that may be lawfully carried on within the borders of the state by
the Chicago Board of Trade and other kindred organizations. Wade
v. Travis Co., 174 U. S. 499, 19 Sup. Ct. 715,43 L. Ed. 1060; Hartford
Fire Ins. Co. v. Railway Co., 175 U. S. 91, 20 Sup. Ct. 33, 44 L.
Ed. 84.

It is thus authoritatively settled that, under the statutes of the state
of Illinois, it is unlawful for any person or corporation to keep or fur
nish an office or place wherein persons may, under the pretense of
buying or selling grain or other produce, engage in speculating in
futures and in gambling upon the rise or faIl of the market, and
every person and corporation is prohibited from communicating or
receiving any statement or quotation of prices with a view to aiding
in the carrying on of the prohibited gambling transactions.

Of the nature of the business carried on by the members of the
Board of Trade there can be no question under the evidence sub-
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mitted in this case. The< testimony of the president of the board,
Williar,n. S. ,Watren,and .0£ a large numbercif t~e members of the
board 'was taken forthe -purpose of showing the character of the
transactions had. up'ort the floor of the exchange hall; and there is
absolute unanimity in their evidence to the effect that much the
larger part of these transactions were deals wherein it was not ex
pected or. understood that there wouldb,e any delivery of the article
nominally ~e,alt in, but ~he same were carried through and settled by
methods clearly devised to avoid the need of actual delivery. The
estimates .of the witnesses vary as to the percentage ,of the trans
actions ii1which actual. delivery was contemplated .or had, running
from I to 15 per cenJ.,thus proving-that at least 8S and more prob~
ably 9S per cent. oUhe ttansactionswould come under the condemna
tion ohhe Illinois statut'e·.~ . We do not deem it necessary to set forth
the details of this testimony, which can be found in the opinion of
Judge Thompson in the case of The 'Board of'Trade of the City of
Chicago v. O'Dell Commission Co. (C. C.) 115 Fed. 574: In that
case, and in Board of Trade v. Donovan Commission Co. (C. C.) 121
Fed. 1012, upon consideration of substantially the same evidence sub
mitted in this case, the conclusion was reached that over 90 per cent.
of the transactions had on'the floor of the exchange hall maintained
by the Chicago Board of Trade were purely gambling transactions.

It is thus proven beyond all reaSonable question that the Chicago
Board. ~f Trade maintains in the building owned by it in the city of
Chicago a place known as the "Exchange Hall," wherein the mem
bers of the board, acting for themselves, and also as brokers for
outside parties, engage in making and carrying through deals in
grain and ptbvisions, in which it is not intended to make a future de
livery of the article nominally dealt in, but which are to be settled
by the payment of money only according to the fluctuations of the
market and which are in all essentials gambling transactions. It
further appears that the continuous quotations sent out by the Board
of Trade are quotations of the priceS bid and paid in connection
with these speculative transactions had on the floor of the exchange.
It further appears that the Board of Trade, for a specified price paid
to it, furnishes these quotations to the telegraph companies, and au
thorizes them to send the same over their wires for delivery to all
persons who will agree to take them under the terms fixed by the
Board of Trade; these quotations being thus furnished by the Board
of Trade and. sent out over the lines at the telegraph companies as a
means of encouraging speculation in futures and in gambling upon
the rise and fall of the market, and .lor the purpose of bringing to
the members of the Boarq of Trade as linge a part of this speculative
business as can be possibly secured. As already shown, the statv.te
of Illinois, as construed by.the Supreme' Court of that state, abso
lutely forbids any person or corporation from keeping an office or
place wherein gambling in grain or other produce is permitted, or
from communicating or receiving any quotations of prices of such
property with a view to encourage or aiding in gambling transactions
in such property. The evidence clearly establishes the fact that the
Chicago Board of Trade maintains in its exchange hall a place where-
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in transactions coming within the inhibition of the statute are per
mitted and carried on, and the preparation and sending out of the
continuous quotations of prices, based upon these forbidden transac
tions, are intended to aid its members, as well as outsiders, in en
gaging in speculative gambling on the rise and fall of the market, and
therefore in both these particulars the Board of Trade violates the
plain provisions of the statute.

The purpose of the bill filed in this case is to invoke the aid of the
court, as a court of equity, in securing to the Board of Trade the
pecuniary benefit derived from the communication and sale of quo
tations derived from transactions conducted by it in open violation
of the statutes of the state in which it maintains its place of business,
and to which state it owes its corporate existence. The powers of a
court of equity cannot be successfully invoked for such a purpose.
It will not lend its aid to the furtherance of transactions expressly
forbidden by the statute, and thus declared to be contrary to the pub
lic policy of the state wherein the transactions are had. In seeking
the aid of the court, under the circumstances developed in the evi
dence introduced in this case, the Board of Trade does not come
with clean hands, nor for a lawful purpose, and for these reasons its
prayer for aid must be denied. The conclusion thus announced re
lieves the court from the need of considering the other questions aris
ing on the record, and which have been very fully presented in the
briefs of counsel. .

The decree appealed from is reversed, and the case is remanded to
the Circuit Court, with instructions to dismiss the bill uponthe merits
at cost of the appellee.

In re RODGERS.•

(CIrcuIt Court of Appeals, Seventh Circuit. April 22, 1903.)

1. BANKRUPTCy-JURISDICTION OF COURT-DISTRIBUTION OF FUND.
Where a receiver appointed by a court of bankruptcy obtained peace

able possession of property from the bankrupt, although a warehouse
company claimed to be in the actual possession, and had issued receipts
therefor to the bankrupt, who had transferred the same, and such prop
erty was afterward sold by order of the court, to which the holders
of the warehouse receipts agreed by stipulation, the property and its
proceeds passed into the custody of the court, which had jurisdiction to
determine the ownership of the fund.

2. WAREHOUSEMEN-VALIDITY OF RECEIPTS-PROPERTY NO'f IN POSSESSION 011'
WAREHOliSEMAN.

A bankrupt was a dealer in seeds, occupying premises for which he
paid a large rental, where he maintained his office and transacted his
business, and in which he also stored the grain and seeds purchased by
him, largely on credit. He made a contract with a storage company by
which he gave it a lease of the premises without consideration, and the
company issued to him warehouse receipts for the seeds therein, which
be hypothecated as security for loans. The bankrupt continued to oc
cupythe building as before. No sign was placed thereon showing
possession by the storage company, which had no key thereto, and the
only thing done to give notice of its possession of the seeds for which it

, Rehearing denied October 6, 1903.
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had ,given receIptS i was toplace·.small: :aild inconspicuous' signe in the
roomil and ilmall .• tllrgs .on the. piles of; bags •containing .. such 8~eds. The

, llankrj111t continu~4·to treat tln~ptoperty ail hiil own, cleaning the seeds,
anll'lli ilome' casell: IJelling tlietb,. '.and Bub~tituting. other seeds for those

.covered by:the recelptiltlllthoug,hU did not appear that the iltorage com
pany knew of suehaction. Held, ,that there was no iluch delivery or
change, of pOilileilsion. ail to constitute in fact a warehousing of the prop
erty, but that under the law of Illinoi!,!, by which secret liens are invalid,
the transaction was constructively fraUdulent and voidable by creditors
of the bankrupt. ',. '

8. PLEDGES-VALIDITy-DELIVERY OF W AREHOI1SE RECEIPTS.
To .constitute a valid pledge. of property by the transfer of warehouse

receipts therefor as security, sucbr,eceipts must h!lve been issued by one
having the actual possession 9f. the property, so that their transfer
amounts to a constructive delivery. .

4. BANKIlUPTCy-EFFEC'l'OF PROCEEDINGS-'-RIGHTS VESTING IN TRUSTEE.
The filing ofa petition in bankruptcy is not merely an appropriation

by tM bankrupt of J:l1s,propej.'tyto the payment of hie debts, but the
trustee appointed thereunder is vested not only with title to, the property
and all the rights of the bankrupt therein. but also with the rights of
action of creditors with respect to property which has been fraudulently
transferred or incumbered by him. '

G. SAME.· ,:.. " .' .
The. filing of lipetltlon in bankruptcy, followed by an adjUdication, Is a

seizu~eof the property by the law which is equai in rank to seizure on
attachment or execution, and witl1 resPect to the right to attack transfers
or i:tllllllilbrances by the bankrupt' as' either actua.lly or Constructively
frandulent tJIe tmstee stands in the' same position as an attachment or
execution creditor..

Appe~Iffom the District Court ofthe United States for the North-
ern DistrIct of Illinois. ', .

Alexander Rodgers was adjudged a bankrupt on MayS, 1001. and on that
day the Chicago Title & Trust Company. was appointed receiver, and subse
quently trustee, of the property and estate of the bankrupt, and took posses
sion of the estate, including the property. hereinafter mentioned. The bank
rupt was a dealer in seeds, having his place of business upon the premises
Nos. 220. to~O.Johnson street, in the city of Chicago. These,premises, con
sisting of the south half of the basement, the north half of the south half
of the second, .tbird, fourthj, fifth, and sixth fioors, with the right of way to

:the south ,elevator from the railroad platform by way of the east door on
platform, and by way ofentraIice on alley, and the right of way to go upon

. the ele'l1ator. and the right to ship ioand out by wagons by the front door,
by chute, and j:)y the rear '-entrance, as described, were leased by him from
one Hascall from January ;1.0, 1899, to AprU30, 1902, at a monthly rental of
$200. On November 28, 1899, he also leased until April 30, 1902, the south one
,fourth of' tbe fiftband ,sixth 'floors, at an additional rental of $50 per month.
So that after that date he had the whole of the southha.l.tof the fifth and
sixth floors, the north halfot the south half of the second, third, and fourth
fioors, and the whole of the south half of the basement; the first fioor being
vacapt, a~.d used as a pa.ssageway.A wooden partition separated the south
half fro!Dthe ,~orth .half of the. floors of the DuildiIig, the .latter being occu
pied. by ..f\nother tenant. Tl~e entrance was ·from the west front of the build
ing on Johnson street to the. main floor. and thence stairways at the south
-enq. ot the building ran from each floor to the floor above and to the base
ment. ~ The front, of t1:le south. half of the second floor was partitioned into
an offlce,'llnd was occupied by the bankrupt. There were a.lso machinery
alldappliancesllnila freight elevator for the handling of seed, and on certain

·:6.oors were bins ~ith cleaning machinery for cleaniJ;lg and grading seed. The
. seed was usuallyrece!:vedfrom railroad cars into the basement; thence ele-

'I 4. See Bankruptcy, vol. 6, Cent. Dig. §§ 222, 273.
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vated" to the top floor, if to be dumped or cleaned; and was usmilly received
and shipped in bags, most of the business being in car-load lots of about 250
bags, and when stored on any floor was usually in car-load lots. The usual
pile or lot wall made up in two tiers of bags lyipg horizontally, the ends of
the bags of one tier abutting the ends of the bags of another, with five or six
bags piled up in front against the two tiers. These piles were about 16
feet long and 6 to 7 feet high. The building was known as "mill construc
tion"; that is, the timbers were exposed posts supported by joists and girders.
The various floors were known as divisions from the sixth down, A, B, C, D,
E, and F; the latter being the basement. DependIng from the ceiling girders
or joists were wooden signs on which were painted "Div.," with the letters
"A" "B," etc., indicating the floor, and "Sec.," with a number thereafter,
as 1, 2, 3, etc., to indicate a section, so called, of the floor. The floors were
large open floors, 50 by 90 or 60 by 100 feet, and had no bins for the separate
storage of seed, and had no partitions dividing the floor space. The boundary
llnes of "sections" were imaginary lines, the signs being put up by Rodgers
upon his leasing the premises; and there was no division of sections on the
second floor, where a large part of the seed now in controversy was located.

The National Storage Company is a corporation, incorporated under the
laws of the state of Illinois on December 29, 1886. It was authorized to carry
on a general warehouse business, to receive for safe-keeping or storage gen
eral merchandise, grain, etc.; to take charge of and perform the duty of pay
ing freight charges, duties, etc., on bonding, r.,lceiving, landing, hauling, and
delivering such property deposited, or intended to be deposited with such cor
poration; to issue receipts or certificates for goods and personal property to
the owner or owners thereof when such goods and personal property "have
been received, are on the premises, or under the control of the said corpora
tion at the time of issuing such receipts or certificates."

On August 25, 1900, the National Storage Company and the bankrupt en
tered into the following written agreement:

"Proposal for Warehousing.
"Office of National Storage Company,

"Chicago, Ills., August 25th, 1900.
"Mr. Alexander Rodgers,

"#220 Johnson Street, Chicago, Illinois.
"Dear Sir: 1. The National Storage Company hereby proposes to Issue its

storage warrants to the order of yourself or to such order as the acceptor
hereof may hereafter direct, upon personal property consisting in part of Field
Seeds to be stored in the premises known as #220-#230, Johnson Street, Obi
cago, Illinois.

"2. All of the above named premises, or such portions thereof lIS may from
time to time be required, shall as and when required be leased to the Na
tional Storage Company. Said premises are to be designated as National
Storage Company's "Warehouse Premises Number 281.

"3. Rates, Terms and Conditions which shall govern the storage of prop
erty or issue warrants under this proposal are as follows:

"On property valued at $10,000 or less, the charge for tlie first calendar
month or fraction will be $7.50, for each succeeding month or fraction $7.50,
and for each additional $1,000 or fraction, the rate will be $.75 per month.

"All traveling expenses and other incidental expenditures incurred while
conducting the business under this propol!lal, and all costs of placing property
in store, such as measuring, weighing, tallying, surveying, platting or di'afting,
etc., will be added to above charges. A certified memorandum must be ren
dered, showing market value of the property placed in store on which storage
charges are to be based.

"4. Substantial fences, gates, partitions, doors or other forms of enclosure,
for enclosing or protecting property, for which warrants of this Company have
been or may hereafter be issued, shall be constructed and kept in repair by
acceptor hereof, and if trot so constructed or repaired upon request, this Com
pany is hereby authorized to forthwith construct or repair same,and place
any cost therefor as a charge against the property enclosed or protected
thereny. '
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"5. ,"&'n,7 8n4 every lease executed fn pursuance of this preposal than, UJ)On
written notice del1vered to the National Storage Company by the acceptor
bereof, be 'duly, cancelled and thepremlses surrendered only when and after
aU warran,t& iS$ued under, upon or by reason of any and every application
executed ~y,suchacceptor, shall have been delivered to this Company under
terms .~n4 condltions ot this proposal and said warrants.

"6. It Is, understood unless otl1erwlse provided in writing, that this propo
sition underlts terms contemplates, that the quantity of grain which may be
received for storage, shall be determined by a measured bushel standard.
Grain will be received by weight and aoaccounted for, charges for weighing
by this Company's representAtive to be paid by acceptor hereof.

I, "7. Storage charges are du~ and payal1le as elected by this Company, at
time of· de!,ivery, IPonthly, ,or at clO$eof ,each calendar quarter. It is pro
"ided, thatl,f for any cause, del1very, of property be made on which storage
charges have not been paidj the remaining property will be held liable for
same and all C)ther, charges which may have accrued. The costs for delivery
of property when attended by superintendence of this Company are not rated
as storage charges. Such cost and other contingent expenses will form basis
for additional charge. Surrender of warrants and payment of charges to date
of such surrender will not cea$e ,or terminate storage charges until property
has been accepted, and ReleaseJ?ermits bave been signed by party authorized
to receive the .property surrendered, and permits have been received at office
of this Company.

. "S. Should inereased cost,or additional services, or risk, in reference to
said property or warrants, be~curred by reason of the sale or pledge of the

. warrants, aAA the, property, covered thereby, then the rates on each warrant.
shall be sucp as sha\l ,be fixed by this Company, not exceeding the rates
named therein.

"9. 'I;he,lleJ;vicElS of Il ~pl,I,1:l1e,personsatisfactory to this Company must be
provided to represent its 'interests, such person shall also be acceptable to any
surety company from whom indemnity bond may be asked in adequate
amount, and commensurate With value of property received by thil! company
and covered by its warrants. To .. d.efray cost of bond and services of such
custodian a, c~arge against tl:1e property will be made, unless otherwise ad-
justed. '

"10. This Company reserves the right tel recall and issue newwarrant, for
re~ainder of lI,ny -warrant",bavip'g t4r~e or moreendor.sements thereon of
proptn'ty deli,v~red,tb,erefrom,l1bio to recaUllnd issue new warrant for re
mainder of 'any warrant, ,at etpir~Uon of one year from its date, having one
or more e1ldOl'se~lffl,~s'.ther!!On of r>toperty d~!iyered therefrom, provided that
in either case the ·guarantee attllrded by endorsers is not affected thereby.

"11. It is undel'~t()od that while t4~ ideptitYllf each respective lot of prop
erty received by fbill Oompapy"ehall a~""IlYs be maintl).ined, any surplus re
maining after ,th~d,e'ivery ofanycerti!;l-U lot 01' lots may be retained by the
Storage Oompany; uhtilall chHg,ell ~re 1I1I;il1, .and all warrants issued in pur
suance of this propo,salsh'all ha'Ve'b~~n~urrenderedand satisfied.

"12. It Is to beunderstbod'~)~o, ,thl1t IIho~ld this Company at any time
hereafter, for,an~.reallon d~eih ,~~ i>reniise~f.titnlshedfllr: its occupancy in
secure tor its putpbses,or, ~br a#YcllpEf~b~~nterferedwith in the possession
or removal •ofptoperty covere<J" t'fY. ita' warrants,.: Ill' be .dispossessed of the
storage premises,'which are no\1¢ o~ ml1-Y,l1ereafter, be leased to it, that it 'is
hereby autho~e~, without ,nll1;!ee to holller,.iJQi, ,warrants upon!,-ll or any Part
of'the properlY'!'tored, In s(l.¢l,ll\t¢tt,lises, to pro,vide otMr suitable storage
premises, moye the property theJ;~.t(li and eause policies ot ,insurance to issue
thereon toltsow# ,Order intt'ui;~ toratn,q'u~t:o~ value shown by said valua
tion memorandum, or more at'its discretion.. All costs qrexpenses accruing
by means of. suchremovlll,inter.-(~rel:Je~oJ;,dispossessiC)n, including insurance
premiums, ari!J,}nc~as~d t~~WJ'paldby tbia,Compq.ny, for space occupied' hy
such propertY;I3!llll1 oechlirgel;l~le against the property in ,addItion to 1:!J,e
storage rate'ab()'Ve' sp~c1t1.ed. ;A:rt\l'Jt the same or any other charges ar,e and
remain unpaid for'nlttEity days or more,tJllS,Oompany l.8 hereby authorlz~
t(l sell tlieJpronerty in the manner, Iegll,llY proy,ide(l. for enforcing warelloUB,e-
men'. Uea, ithd shall apply the Pl'oceeds ot luch' ilille:' '
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National Storage Co.,
By Walter Tod, Treasurer.

"First: To the payment of all costs and expenses of such sale.
"Second: To the payment of all sums due this Company under, upon or by

reason of this proposal, and the overplus if any, shall be held for and upon
demand paid to the party or parties legally entitled thereto. When this Com
pany shall have given the legal notice and sold the property as provided there
under; then all warrants afl'ected thereby shall be null and void as against
the National Storage Company.

"13. The Property delivered for purposes of storage must remain undis
turbed until warrants covering same are surrendered, received at office of
this Company in Chicago and 'Release Permits' duly received and counter
signed by Custodian in charge and receipt signed for property by party au
thorized to receipt for same.

"14. The acceptance hereof shall empower The National Storage Com
pany to place its signs and marks upon the property and enclosure to such
an extent as shall fully protect possession in compliance with laws regarding
same, which signs and marks must at all times remain undisturbed and un
obscured.

"15. Upon conclusion and settlement of all business under this proposal.
all copies of original and duplicate papers, shall, upon request of this Com
pany be cancelled and returned to it.

"Very respectfully,
"Accepted.

"Alex. Rodgers."

And thereupon the bankrupt executed a lease to the National Storage Com
pany as follows:

"This Agreement, :Made this thirty-first day of August, in the year of our
Lord one thousand nine hundred --- between Alexander Rodgers, of
Chicago, County of Cook, and State of Illinois, party of the first part, and
National Storage Company, a corporation organized and existing under the
laws of the State of Illinois, party of the second part,

"Witnesseth: That the said party of the first part for and in consideration
of the covenants and agreements hereinafter mentioned and contained, to
be kept and performed by the said party of the second part, its successors
and assigns, hereby does demise, lease, and let unto the said party of the
second part the following described premises, situated in the City of Chicago,
County of Cook and State of Illinois, to wlt:

"All of the basement and second floor, the North Half (No 112) of the third
(3) and fourth (4th) floors and all of the fifth (5th) and sixth (6th) floors of the
six (6) story and basement Brick Building situated at and known as #220
#222 #224 #226 #228 and #230 Johnson Street, for and during the term
of three years from and after the date of this Agreement (and so long there
after as property remains thereon for which warrants of said Storage Com
pany have been issued and are in force and efl'ect) for a yearly rental of One
Dollar, and other good and valuable considerations, the receipt of which in
advance, is hereby aCKnowledged by the party of the first part.

"This lease is made upon the express conditions following, to wit:
"First. That the said leased premises shall be used and occupied exclusively

for the storage of Personal Property, and for the transaction of such other
business as may be connected therewith, or incident thereto, in pursuij: of
any rights claimed in performance of duties of said Storage Company as
Warehousemen.

"Second. That the said second party will not receive upon premises above
described any property for purposes of storage, after due notice in writing
has been received by said Storage Company, from said first party, that termi
nation of this lease.is desired.

"Third. Said party of the second .part its agent or agents shall, for the pur
pose of inspection or removal of any property which may b,e located in
premises herein leased, be permitted easy and convenient passage at any and
all times; through any part of the abutting premises that is or may hereafter
be occupied or controlled by said party of the first part.

"Fourth. Said party of the second part shall, for the convenient moving of
property to or from the above described premises, have free from cost of
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operation the use otelevators,. tracks, cars, scales, scale house and any other
fixtures or appliances that party of first .part now has or may. ~Plluire during
te~ .of thIs lease, and s!udl be privileged ~. place any markS, signs or other
evlqElDces of possessIon which It may deem necessary or desirable~

"ll'Ifth. It is understo.o<iand agreed to1;ly and between the parties hereto
that the 'movIng of property' shaH include tb.e complete delivery of same on
cars, .wagons, or other means of transfer should party of the second part so
elect.

"tn Witness Whereof, thepa1'ties to these presents have hereunto set their
hands and seals the day and the year first above written. .

"[I'.. S.l Alexander Rodgers [Sea!.]
"[L. S.] National Storage Company [Seal.]

"By Walter Tod."

Upon the execution of the lease the National Storage Company tacked
on the walls of the several floors notices in white letters upon dark blue
enameled tin 3x7 inches, there being eight of the signs, which were dis
tributed to the several floors of the building. These signs read: "This prop
erty .controlled. by the National Storage Company as a publ1c warehouse.
Warehouse premises No. 281." These'signs were placed seven or eight feet
from the fioor on the side ot the building illld on the partitions between
the premises in question and the north half of the building; but no signs
were pllicedon the exterior of the building. When the bankrupt desired a
storage warrant, he made application upon a blank form to the National
Storage Company as follows:.

"Application for Storage Warrant.
. "Chicago, Ill.

"To the National. Storage Oompany,
"Chicago.

"For the purpose of obtaining your' Storage Warrants the subscriber has
placed in your Warehouse premises No. 281, located at Nos. 220-230 Johnson
St. Chicago, Ill. the following property, to .·wit:"

"It is hereby certified that this property belongs to the undersigned, is in
good mercantile condition and/ree ftomlien or encumbrance. Said Storage
Warrants to be issued to order of Alex Rodgers, in accordance with proposal
for Warehousing Oontract dated Aug. 25, 1900, of which this Application and
the Valuation Memorandum bearing same Warrant Numbers and of even date
herewith is hereby made a part", accompanying the same with a valuation
memorandum all follows: '

. "Valuation Memorandum.
"Chicago.

"National Storage Oompany.
"Room 217, First Nat'l~ankBldg., Chicago.

"To Alex Rodgers,
"#220 #230 Johnson St., Ohicago.

MARKET.V~UES ..:
.' .8

1 "',!.eOl a
Numbers :~ "DlISCBIP'1'Iol{ OJ!' PBol'llBTr. DATE Z

Lot. .... 8,<:l0 ..... gju

I
~'sa ":8",,- '"
co

01.,
~~l!

==
p.;:::

"The propertyspeclfiedon t1;le above memorandum which for purposes of
warehousing .. h.as this 4ay •... bet\D.. placed .in . the possession Of .the National
Storage Company, bytne. s~bscriber, is the same as thateptered on Applica
tion for Storage warrant.o! corresponding warrant nUD;lber, and even date
herewith, and theundersIg,led ·~ereby guarantees thll.t the responsibility of
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the Storage Company, in event of loss of any property covered by warrants
enumerated, shall not exceed the values given above, unless, before such loss
occurs, notice of change in value shall have been given to and acknowledged
by said Storage Company."

Thereupon, an employ(i of the company would inspect the property speci
fied in the application and valuation memorandum, and .place upon the pile
a pasteboard tag of the.form following:

"No disturbance permitted while this card Is posted.
"Warehouse card, National Storage Company, dated .

Warrant Xo. •••••• Lot No. •••••• Section Ko. Pile No "

The Storage Company would then issue to the bankrupt a warehouse war
rant or receipt in the form folIowing:

"Warrant No. ..•.•. Lot No. •..••• National Storage Company, Office
217 First National Bank Building, Chicago, hereby acknowledges to have reo
ceived to weigh pounds, contained in Div ..
Sec. .••••. floor at its warehouse premises No. 281, located at 220 to 230
Johnson Street, Chicago, IIlinois, and will surrender the same to the order
hereon of Alexander Rodgers upon payment of charges and delivery of this
warrant, at its office, Chicago, duly endorsed.

"It is agreed that this company is not responsible for loss or damage to
property occasioned by fire, water, leakage, vermin, ratage, shrinkage, acci
dental or providential causes, riot or insurrection, frost or change of weather,
or from being perishable while in storage, and that this company shall, in
the custody of the above property, be the agent of the holder of this warrant.

"Record Book page .••••• Storage and charges as per contract on
file with this company.

"Chicago ..•••...............•••...•.."

These warrants the bankrupt would place at banks and with others as col
lateral to loans made to him. When it was desired to remove seed for which
warehouse receipts had been obtained, application was made on a formal
printed blank, the warehouse receipt returned and canceled, and a release
issued by the storage company to the bankrupt.

The storage company had no warehouse of its own, only such as was leased,
as was the one in question here. It had no keys to this building. The bank
rupt alone had the keys, and access thereto was obtainable only through him.
The signs placed upon the walls of the building were obscured, and not read
ily observable by reason of the fact that the piles of seed were higher than
the signs. After the lease he continued as before to carryon his ordinary
business upon the premises, maintaining an office with sundry clerks and
workmen upon the premises. He bought and shipped seed, cleaned the same,
and occasionalIy cleaned seed on which receipts were issued, taking it out of
the bags, cleaning it, and restoring and adding a sufficient amount of other
seed to equalize the loss in the cleaning. Also, in some instances, the bank
rupt shipped out the property before the receipts were canceled; but the
storage company did not know of it. The bankrupt also, from time to time,
as the exigencies of his business prompted, brought seed to the warehouse,
and substituted it for seed on wbich receipts had been issued, removing the
seed on which receipts had been Issued, and replacing the tags· on the bags
SUbstituted. This· was done in many instances, and sometimes several times
with the property covered by one receipt. Whether the storage company
knew of this custom of business is left somewhat doubtful by the evidence.
The storage company, however, had notice of the custom of the bankrupt to
clean the seed so placed in storage. The inspector of the storage company
calIed at the premises from one to five times a week. Once or twice a week
he would check over the goods stored, and see that the tags were on the bags
and that the stock was all right. The bankrupt hypothecated some of these
receipts with the First National Bank of Chicago to secure loans to the amount
of $12,000, and some of them with H. W. Rogers & Bro. to secure a loan of
$5,000, and he sold some of the receipts to other parties, receiving the full
value of the seed.
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Upon t!le adjudication of bankruptcy, the receiver, at the request of the
general,clElditors of the bankrupt, applied for an order for the immediate sale
of the,s~jp.thewarehouse; whereupon the First National Bank of Chicago
appeared and pleaded that the bankruptcy court was without. juriSdiction to
decree a sale of a certain part of the property, alIeging, in support of its
plea, that It held warehouse receipts Issued by the storage company upon
certain specified parts of the property, Which were duly indorsed by the
bankrupt, and delivered and pledged to the bank for moneys Iii good faith
loaned and advanced to the bankrupt;andcIaiming that the property was
in the full possession and control of the National Storage Company, and was
not in the rightful possesslono;f the receiver. A similar pl~a was filed by
H. W. Rogers & Bro., who held warehouse receipts on certain other part of
the property to secure a loan of $5,000. The National Storage Company also
appeared, denying the jurisdiction of the court to order any sale of the
property, setting forth the property which at the time of the bankruptcy was
stored in the premises upon which it had Issued warehouse receipts, and
claiming that ~t was in tM actual posseflsion of the property, and that its re·
ceipts entitled the holders thereof, upon presentation to it, to possessi1:ln ot
the property. ,

The matt€r was referred to a referee, who reported August 5, 1901, that
the bankrupt, by reason of the facts stated, was not, at the date of filing the
petition or at the date of adjudication, in possession of the property men
tioned in the answers, and that the receiver had not possession or right of
possession of the property; that the receipts of the National Storage Com
pany were valid under the law of the, state of Illinois, and were transferable
by indorsement; and that the Indorsement of the receipts held by the several
parties answering constituted valid transfers to them of the property repre
sented by such' receipts; and recommending that the petition be dismissed
as respects all property covered by the warehouse receipts. On the same
day the court entered an interlocutory decree which held that the receiver
receive and take I1ossession from the bankrupt, peaceably, the property in
question, namely,. the several lots of seed, set forth in the answers of the
First National Bank, H. W. Rogers & Bro., and the National Storage Com
pany, in the warehouse; and, that the court had jurisdiction and possession
of that property in this cause; that the court sustained the objections and
exceptions to the report as to the jurisdiction and possession of the court;
and, It being deemed most advantageous to sell the seed in question at that
time, and the bank stipUlating that it would sell and hold the funds derived
from the sale of the seed subject to the further order of the court, it was
ordered that the First NatioIj.alBank selI the seed at once, and report its
acts and doings In the premises to the court. The sale was had, and 011
September 23; 1901, the court confirmed the sale, and the bank and Rogers
& Bro. filed their' petitions, claiming preference and liens on the proceeds of
the sille reported by the bank, and ,the court ordered the trustee of the bank
rupt and any parties in interest to answer such petition. The trustee and
James A. Patten, creditor, thereupon answered such petitions, upon which
proof was taken, and on October 29, 1902, the court entered a final decree
confirming the report of the referee, except SO far as the same found that
the bankruptcy court was without ju\"isdiction, decreed that the receiver had
not the right of PQssession to the property mentioned, but that the National
Storage Company had, and was. entitled to th~ same; and, reciting the sale
of the property by the First National Bank under the interlocutory order or
decree, the proceeds of which wet:e in possession of the First National Bank,
distributed thElproceeds to that.bank .and to H. W. Rogers & Bro., accord
Ing to their respective claims. From which decree the trustee and James A.
Patten, a creditor to the amount of $34,000, appeal to this court.

Newton Wyeth and Joseph E. Paden, for appellant.
Orville Peckham, Samuel.;Kerr, and Wallace Hickman, for appellee.
Before JENK'INS, 'GROSSCUP, and BAKER, Circuit· Judges.

JENKINS,.Circtlit Judge (after stating facts as above). The court
below properly ruled that it had jurisdiction of the subject-matter.
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Its officers acquired possession of the property in dispute from the
bankrupt. It is, indeed, claimed by the storage company that the
writings and the facts embodied in the statement of the case show that
it, and not the bankrupt, had possession prior to the bankruptcy; but
the receiver had in fact acquired peaceable possession of the property,
and subsequent proceedings in the bankruptcy court upon petition of
the present objectors to the jurisdiction, by which .the property was
sold by the bank under stipulation that it should hold the fund sub
ject to the order of the court, placed the property and its proceeds
in custodia legis, and the court had the right to determine the owner
ship of the fund in its possession. Haven & Geddes Company v.
Pierek, Trustee (c. C. A.) 120 Fed. 244; In re Antigo Screen Door
Company, herewith decided, 123 Fed. 249. The policy of the law of
the state of Illinois denounces all secret liens upon property. They
are held to be constructively fraudulent as to creditors, and the prop
erty, so far as their rights are concerned, is considered as belonging
to the one having the ostensible possession. Ketchum v. Watson, 24
Ill. 591; McCormick v. Hadden, 37 Ill. 370; Murch v. Wright, 46
Ill. 487, 95 Am. Dec. 455; Chickering v. Bastress, 130 Ill. 206, 22
N. E. 542, 17 Am. St. Rep. 309; Peoria Manufacturing Company v.
Lyons, 153 Ill. 435, 38 N. E. 661. And so property held upon condi
tional sale is subject to attack, and may be held against the vendor
by creditors of the possessor; and this upon the ground that to suf
fer, without notice to the world, the real ownership to be in one per
son and the ostensible ownership in another, gives a false credit to the
latter, and in this way works an injury to third persons. It is said
in The Union Trust Company v. Trumbull, 137 Ill. 146, 180, 27 N.
E·33:

"There is no mode under our law, except by chattel mortgage duly acknowl
edged and recorded, by which the owners of personal property, retaining its
possession, can give another a lien upon it that can be enforced as against
creditors and subsequent purchasers."

Although the rule is otherwise in other states with respect to concli
tional sales (Harkness v. Russell, lI8 U. S. 663, 7 Sup. Ct. 51, 30 L.
Ed. 285), we are in duty bound to defer to the law of the state in re
spect of property within that state. Hervey v. Rhode Island Loco
motive Works, 93 U. S. 664, 672, 23 L. Ed. 1003; Dooley v. Pease,
180 U. S. 126, 21 Sup. Ct. 329, 45 L. Ed. 457. The transaction is not
changed by the form of the agreement under which it is cloaked. We
are to look to the real purpose of the contract, and not to the form
or the name given it by the parties. Murch v. Wright, supra; Her
vey v. Rhode Island Locomotive Works, supra.

We are thus brought to the consideration of the real character and
purpose of the transaction between the bankrupt and the storage com
pany. We are to ascertain the real intention of the contracting parties
from the whole agreement read in the light of the surrounding cir
cumstances. The bankrupt was largely engaged in purchasing seed
upon credit, storing the property purchased in his warehouse. He
occupied the premises as a place of business, maintaining an office
there, with clerks to assist in the management of the business, and
with porters to handle the seed. The premises were subject to a

125F.-12
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rental 'of$2soa month. He' artangedwith the ~t<!>tlfgEFeompany.
which had no warehouse of its own, that it would issue warehouse
\'varrants or receipts to the bankrupt for property upon the bankrupt's
premises for a certain small charge per month upon :the value of the
property covered by the receipts. He executed a lease' of the prem
ises to: the storage company, to continue so long as the bankrupt
should desire, and so long as property remained thereon for which
warrants or receipts had been issued jand this without any payment
of rent by, the storage dompany, the rental in fact being paid by the
bankrupt. The storage company neither required, nor was it given,
any key to the 13remises. The bankrupt remained in possession of
the premises as before the agreement, continuing to transact his busi
ness there as he had formerly done. There were certain signs placed
upon the different floors tif the building, indicating that the storage
company controlled the premises. These were small and obscure
signs, notlik~ly to attract attention,and most of them hidden behind
the piles of bags of seed. ,No sign was displayed upon the exterior
of the building indicating any proprietorship of the storage company,
or giving notice to the world that any' other than the bankrupt had
possession land control. There was no open, notorious manifestation
of a change of possession, none was intended, and there was none in
fact. Upon each pile of bags of seed for which the warehouse receipts/
or warrants were issued there was placedta small tag, which might be
discovered, upon .. careful' search. The bankrupt SUbstantially treated
this property as his own, at times going through the forms prescribed
by the storage company, and, whenever he found it necessary, ignor
ing them. " W~ do not mnd that the storage company had knowledge
of this action of the bankrupt, but it certainly knew that it was possible
under the circumstances for the bankrupt to do with the property as
he would, since it was leftwithin his control.

It is difficult forus to look upon this transaction as a warehousing
of property. The storage company assumed no liability to the bank
fupt;and assumed only sllchresponsibility as the law imposes upon it
with respect to thoseadvaneing mOney urion the faith of its· warehouse
warrants or receipts. The name of the company is in itself, under the
circumstances, a false prete'rlse. It did not store property. It had no
premises upon which to store property, The, bankrupt stored the
property. The bankrupt; paid the rental of the premises. It is true
that an agent of the storage company occasionally visited the premises
and inspected the property in a sort of a way, but exercised no sl1per
vision or control that would prevent the bankrupt from doing with
it as his will might dictate or his financial necessities might require.
We cannot but regard this arrangement as a subterfuge, a mere device
to ~nable the bankrupt to hypothecate the ~arehouse warrants ?r
receIpts, and so to r~use money upon secret hens upon property 111

his possession l1nd under his control. The written agreementindi
cates this. It /is somewhat startling to learn that a warehouse com
pany should store goods of this character for another upon the prem
ises of that other, taking compensation as for storage, not related
to the cost of storage, or to the expense of receiving and delivering
the property, not according to the space occupied by the property,
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but according to the value of the property. The fact here is patent
that the storage company assumed to the bankrupt no liability, and
that the sole purpose was to issue warehouse warrants or receipts,
making such inspection only as, in its judgment, would protect it from
liability to third persons by reason of the issue of its warrants. To
uphold such a scheme would permit every merchant in the state, not
withstanding the declared policy of the state to the contrary, to have
possession of large stocks, thereby inducing credit, and to cover them
with secret liens, thereby deceiving creditors. It would, in effect, per
mit such merchant to pledge his entire stock without change of pos
session, without record of it, and without notice to the world. Such
a scheme is disapproved by the law of the state of Illinois, which in
this instance we are bound to uphold, however specious may be the
device or however attractive may be the form by which it is cloaked.
Such a scheme within the state of Illinois is constructively fraudulent
as to creditors, and voidable by creditors.

Nor can we uphold this transaction as a pledge of the property to
the bank and to H. W. Rogers & Bro. Actual or symbolical posses
sion of personal property in the pledgee is essential to its pledge. It
is true that when the actual delivery is to a carrier or warehouseman,
and bill of lading or warehouse receipt is given therefor, the transfer
of the instrument and its delivery to the pledgee is regarded in the
law as delivery of possession to the pledgee of the property repre
sented by the instrument; but it is a necessary condition to the ex
istence of such symbolical possession by the pledgee that the property
itself be in the possession of some person other than the pledgor.
Two different persons cannot be in the actual adverse possession of
the same property or premises at the same time, and, as we find the
actual possession and actual control of the property in dispute to have
been in the bankrupt, the transfer of these warehouse receipts to bona
fide holders for value, even without notice of the fact, cannot con
stitute a valid pledge of the goods, as the storage company had not
possession and control of the goods. Union Trust Company v.
Trumbull, supra.

It is true that it is ruled by the Supreme Court of Illinois, in the
case last cited, that such transactions, being not in fact, but only con
structively, fraudulent, are upheld against general creditors, and are
only voidable by judgment or attaching creditors-as in the case of
an unrecorded chattel mortgage. In such case the lien of the un
recorded mortgage, and the title in the case of a conditional sale, and
so also these storage warrants or receipts in the hands of a bona
fide holder for value, would be sustained, except as against execution
or attaching creditors. It is also ruled that an assignee, under the
insolvent law of the state, takes as a volunteer, and subject to all
liens and equities enforceable against his assignor. Union Trust Com
pany v. Trumbull, 137 Ill. 146, 27 N. E. 24; Hoover, Owens &
Rentschler Co. v. Burdette, 153 Ill. 672, 39 N. E. lI07; Schwartze v.
Messinger, 167 Ill. 474, 47 N. E. 719. The rule in some other states
of the Union with respect to the rights of an assignee under the state
insolvent law is different, doubtless arising from the difference in the
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various insolyenf laws~ Some of these laws do not prevent suits by
creditors; others do.' Under some statutes· the assignee represents
only the assignor~ and can assert only the right of the assignor. Un
der others the assignee represents also the rights of creditors, and can
enforce their rights without respect of the nght of the assignor.

We are therefore brought to the question whether, under the bank
ruptcy law, the trustee takes solely in the right of the bankrupt, or
whether he also represents the rights which creditors have, and the
authority to enforce them; whether the petition in bankruptcy is
merely the appropriation by the bankrupt of his property to his cred
itors, or an assertion in behalf of creditors of rights which they had
independently of the bankrupt, and which he himself could not assert.
Notwithstanding some loose expressions in the decisions upon this
subject, we are satisfied, from a careful scrutiny of the act, that the
filing of the petition is something more than the dedication by the
bankrupt of his property to the payment of his debts; that the trustee
is not only invested with the title of the property, but since, after
the filing of the petition, the creditors are powerless to pursue and
(·nforce their rights,the trustee is vested with the!r rights of action
with respect to all property of the bankrupt transferred by him or
incumbered by him in fraud of his creditors, and may assail,in be
half of the creditors, all such transfers and incumbrances to the same
extent that creditors .could have done had no petition been filed. The
filing of the petition,'followed by seizure and by adjudication in bank
ruptcy, is a seizure of the property by the law for the benefit of cred
itors, and an appropriation of it to the payment of the debts of the
bankrupt. It is a seizu~e: of. the property by legal process, equal in
rank to and' of the same'force and effect as by execution or attach
ment. This has been held by various courts of appeals, in which ,de
cisions we fully concur, ,I In re Pekin Plow Company, 50 C. C. A.
257, 112 F,ecL 308; In re Garcewich, 53 C. C. A. 510, 115 Fed. 87.
It is said by the Supreme Court in Mueller v. Nugent, 184 U. S. I,
J4, 122 Sup. Ct. 275, 46 L. Ed. 405: "It is as true of the present
law as it was· of t~at of 1867 that. the filing of the p~tition is a caveat
to all the world, and in fact an attCl-chn~ent and mjunction." ,We
have assumed that theballkand H. W. Rogers & Bro~ are 'bona fide
holders fdi:value, and witl:lOut, notice, .of thes,e warehouse receipts,
giving tperefora full considerfl~ion. A's av.ainst the bankrupt they
would been.titled toprotection,and \Yguld he ,held to have the title
to the propefty;but, tlw, issue ofth'ese warrants being constructively
fraudulent as. to crectito.rs of the bankrupt, their right must be held
subject to'the claims of the creditors. These warrants are not com
mercial pape];', and areuot 'protected by the law governing that .class
of instru111erit?, ,'..", .

The decree 'is revQrsed, and the cause remanded, with directions to
decree for the trustee. .

. ,
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UNITED STATES v. BISHOP.

(Circuit Court of Appeals, Eighth Circuit. September 7, 1903.)

No. 1,877.

1. TRIAL-PEREMPTORY INSTRUCTIONS-REQUEST OF BOTH PAR'l'IES-QUESTIONS
OF FACT CONCLUDED.

Where, at the close of a trial by a jury, each party requests 8
peremptory instruction in his favor, and the court grants one of the re
quests, the parties are estopped from claiming that any question should
have been submitted to the jury. All disputed questions of fact are con
clusively determined in favor of the successful party, and the only ques
tions open to review in the appellate court are, was there any substantial
evidence in support of the court's finding of fact? and was there any error
in the declaration or application of the law?

2. CUSTOMS DUTIES-CONSIGNEE OF GOODS OWNEIt FOIt PURPOSES OF COLLECTION
-RELATION TO CONSIGNOR IMMATEHIAL.

The l'Onsignee of imported goods is deemed the owner for the purpose
of the collection of the duties thereon, under section 3058, Rev. St., as
amended by Act Feb. 23, 1887, c. 221, 24 Stat. 415 [U. S. Compo St. 1901,
p. 2005], and it is no defense to an action against the consignee for such
duties that the consignor or any other party who, at the request or with
the consent of the consignee, procured the importation, failed to obey the
latter's instructions or to comply with the terms of the contract between
them.

a SAME-)<'ORFEITURE FOR UNDEItVALUATION-FRAUDULEN'l' INTENT Ih:QUISITE.
Under section 32 of the tariff law of .July 24, 1897, c. 11, 30 Stat. 212

[U. S. Compo St. 1901, p. 1892], the fraudulent intent of the owner or of
his authorized agent in entering the imported merchandise is an indis
pensable condition of the right of the government to forfeit the goods for
undervaluation.

4. SAME-ADDITIONAJJ DUTIES FOR UNDEItVALUATION RECOVEHABLE WITHOUT
PROOF OF FRAUDULENT IN'l'ENT.

But an action to recover the additional duties accrUing upon an under
valuation under this section of the law may be maintained against the
consignee without proof of any fraudulent intent by the owner, the con
signee, or the agent in making the entry. Good faith and innocence con
stitute no defense to such an action.

(SyllabUS by the Court.)

In Error to the Circuit Court of the United States for the District
of Minnesota.

Charles C. Houpt, for the United States.
Francis B. Hart, for defendant in error.
Before SANBORN and VAN DEVANTER, Circuit Judges, and

SHIRAS, District Judge.

SANBORN, Circuit Judge. This is an action by the United States
to recover of James H. Bishop, a citizen of the state of Minnesota,
the duty upon a car load of calcium carbide, under section 7, c. 407,
of the "Act to simplify the laws in relation to the collection of the
revenues," approved June 10, 1890, 26 Stat. 134, as amended by the
"Act to provide revenue for the government and to encourage the
industries of the United States," approved July 24, 1897, c. II, § 32,
30 Stat. 212 [U S. Compo St. 1901, p. 1892). Section 32 of the tariff

,. 8. See Customs Eluties, YOI. 15, Cent. Dig, § 297.
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law of 1897 provides that section 7 of the act of June 10, 1890, c. 407,
26 Stat. 134, shall be amended so as to read as follows:

"Sec. 7t '';J:'hat the owner, consignee, or agent of any imported merchandise
which has been actually purchased may, at the time when he shall make and
verify his written entry of such merchanCUse, but not afterwards, make such
addition in the entry to the cost or value given in the invoice or pro forma
invoice or ~tatement in form of an invoice, which he shall produce with his
entry, as in his opinion may raise the sar,ne to the actual market value or
wholesale price of such merchandise at ,the time of exportation to the United
States, in the principal marlrets of the, country from which the same has been
imported;' but' no such additionshaU be made upon entry to the invoice
value of any imported merchahdise obtained otherwise than by actuai pur
chase; and the collector within whose district any merchandise may be im
ported or entered, whether the 'same ha,s, been actually purchased or procured
otherwise than by purchase, shall cause the actuai market value or whole
sale price of such merchandise to be appraised; and if the appraised value
of any article' of imported merchandise sUbject to an ad valorem duty or to
a duty based upon or regulated in ahymannerby the value thereof shall
exceed the value declared in the entry, there shall be levied, collected and
paid, in addition to the duties imposed by law on such merchandise, an ad
ditional duty of one per centum of the total appraised value thereof for each
one, per centum that such appraised value exceeds the value declared in the
entry, bllt the 'additional duties shall only apply to the particular article or
articles hI each invoice that are so updervalued, and shall be limited to fifty
per centuni of the appraised value of such article or articles. Such additional
duties shall not be construed to be penal, and shall not be remitted, nor pay
ment ,thereof in any way avoided, except in cases arising from a manifest
clerical error, nor shall they be refunded in case of exportation of the mer
chandise, or on any other account, nor shall they be subject to the benefit of
drawback: provided, that if the appraised value of any merchandise shall
exceed the value declared in the entry by more than fifty per centum, except
when arising from a manifest clerical error, such entry shall be held to be
presumptively fraudulent,and the collector of customs shall seize such mer
chandise and proceed as in case of forfeiture for violation, of the customs
laws, and in any legal proceeding that may result from such seizure, the
undervaluation as shown by the appraisal shall be presumptive evidence of
fraud, and the burden of proof shall be on the claimant to rebut the same and
forfeiture shall be adjudged unless.he shall rebut such presumption of fraudu
lent intent by sufficient evidence. The forfeiture provided for in this section
shall apply to the whole of the merchandise or the value thereof in the case
or package containing the particular article or articles in each invoice which
are undervalued."

The title 34 of the Revised Statutes is entitled "Collection of Duties
upon Imports." Section 3058 of chapter 10 of that title as amended
by the act of February 23, 1887, c. 22r, 24 Stat. 415 [D. S. Compo St.
Igor, p. 2005], provides that "all merchandise imported into the
United States shall, for the purpose of this title, be deemed and held
to be the property of the person to whom the merch"andise may be
consigned."

In the action before us the Dniteq States alleged in its complaint,
and the' defendant, Bishop, denied. in his answer, that the latter im
ported from St. Catharines, in the province of Canada, into the United
States, 300 iron drums or cans, S0 wooden cases, and 32,400 pounds
of calcium carbide; that the defendant's agent, Henderson, declared
the foreign value of thes~ gqods .tR be $326; that the foreign value
was $1 1106; that the goods werep,roperly appraised ; and that the
duty on them, under section 32 of the tariff law of July 24, 1897. C. II,
30 Stat. 212 [D. S. Compo St. 1901, p. 1892], which has been quoted
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.above, amounted to $829.50. Upon these issues the case was tried
to a jury, and at the close of the evidence the government requested
the court to give to the jury a peremptory instruction to return a
verdict in its favor, and the defendant besought the court to per
emptorily direct the jury that the plaintiff was not entitled to recover.
Thereupon the court instructed the jury to return a verdict for the
defendant, and the judgment upon that verdict is challenged by the
writ of error in hand.

The requests of both the parties to this action for peremptory in
structions in their favor relieve us from the consideration of the ques
tion whether or not there was any issue of fact which should have
been submitted to the jury, and make the instruction of the court a
conclusive finding in favor of the defendant on every question of fact
at issue in the case. Where each party requests the court to direct
the jury to find a verdict in his favor, he thereby concedes that the
case presents no question for the jury, waives his right to their de
cision of every issue therein, and requests the court to find the facts
and declare the law. And when, pursuant to such requests, the court
accepts these waivers, and by its peremptory instruction determines
the questions of fact and of law in favor of one of the parties, both
parties are estopped from assailing or reviewing its finding upon dis
puted issues of fact, and are limited in the appellate court to a review
of the two questions, was there any substantial evidence to sustain
the court's finding of facts? and was there any error in its declaration
or application of the law? Beuttell v. Magone, 157 U. S. 154, 157, 15
Sup. Ct. 566, 39 L. Ed. 654; The City of New York, 147 U.S. 72,
77, 13 Sup. Ct. 2II, 37 L. Ed. 84; Laing v. Rigney, 160 U. S. 531,
16 Sup. Ct. 366, 40 L. Ed. 525; King v. Smith, IlO Fed. 95, 97, 49
C. C. A. 46, 48, 54 L. R. A. 708; The Francis Wright, 105 D. S.
381,26 L. Ed. HOO; Merwin v. Magone, 70 Fed. 776,777,17 C. C. A.
361, 362; Magone v. Origet, 70 Fed. 778,781,17 C. C. A. 363, 366;
Chrystie v. Foster, 61 Fed. 551, 9 C. C. A. 606; Stanford v. McGill
(N. D.) 72 N. W. 938,952; Mayer v. Dean, !I5 N. Y. 550, 22 N. E.
261, 5 L. R. A. 540; Provost v. McEncroe, 102 N. Y. 650, S N. E.
795·

In this state of the case the first question for consideration is
whether or not there was any evidence to support a findillg in favor
of the defendant upon the issues of fact presented by the pleadings.
The act of 1887, 24 Stat. 415 [D. S. Camp. St. 1901, p. 2005], declares
that for the purpose of the collection of duties all merchandise im
ported into the Dnited States shall be deemed to be the property of
the person to whom it is consigned, and the act of July 24, 1897, c.
n, § 32,30 Stat. 212 [D. S. Camp. St. 1901, p. 1892], provides that
the owner, consignee, or agent shall pay the duties specified. In
view of these provisions of the acts of Congress, there were but two
material issues of fact presented by the pleadings in this case, and
these were (I) whether or not the defendant, Bishop, was the patty to
whom the calcium carbide was consigned; and (2) whether or not
this calcium carbide was so undervalued that the $829.50 claimed in
the complaint was legally chargeable upon it as duties owing to the
United States. The testimony upon the second issue was uhcontra-
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,die,ted. ',', Itw~s that one; Henderson ,was the cashier of the, Michigan
GentraIRailway.Company, over whosefoad the goods in question
wet;e directed to be sqipped to the qefetldant; that one of tne duties
of his o~ce was to enter such goods ,in tl1e offi~e 9f the collector of
customs at Niagara Falls,. and to make the necessary declaration as
agent faT the consignee; that he had acted as agent for the defendant,
Bishop, for this purpose ip one or tW9' instances before, when the
defendant had been the consignee of merchandise imported from St.
Cath~rines; that he rec;~ived the bill, of lading and inventory of these
goods, presented them to the collector of customs, made a declaration
as the ag(!nt of Bishop, and entered them at the value of $326, while
their actual value was $I,Iof}; and that the duties which became due
upon them under the provisions of the acts of Congress which have
been quoted amounted to $829.5°. This evidence disposed of the sec~

ond issue, and left nothing there for the determination of either court
or jury.. "

Upon the first issue Eishop testified that he did not order the goods
described in the complaint whicn were imported at Niagara Falls on
April 28, 1900, t9 be shipped to the United States, that he did not
make a contract to purchase them, that Henderson was not his agent,
and that he had no author:ity to act for him. But Bishop in other
parts of his testimony conceded, and the writings in evidence proved,
these facts: On April 10, 1900, the defendant sent to one Groves, in
S~. Cathadnes, an order to .ship him, duty paid, the car load of calcium
carbide described in the complaint in this" action, and inclosed him
funds to pay for it. Pursuant to this order Groves consigned this
merthandise to Bishop, at Minneapolis, in the state of Minnesota, and
ship.ped it by way of the Michigan Central Railway. He consigned it
to Bishop by reason of the latter's order.of June 10, 1900. In the bilI
of lading and the inventory he described it as 3°,000 pounds of coke
and lime refuse, and 2,000 pounds of calcium carbide, when the entire
car load was c9mposed of calcium carbide. It was this description
in the bill of lading and this invoicethat misled Henderson at Niagara
Falls, caused the entry of the merchandise at the undervalution, and
the liability for the duties which the government seeks to recover in
this action. There is noother evidence nor is there any other fact in
this case material to its determination. The evidence which has been
recited is conclusive to the effect that Bishop was the consignee of
the goods and that he became such by reason of his order to Groves to
ship them to him at Minneapolis. The fact that he was the consignee
clearly appears from the writings, and there is no evidence or testi
mony which tends to deny it. The statute declares that for the pur
pose of collecting the duties the consignee shall be deemed the owner
of the goods imported, and there seems to be no escape from the con
clusion that the defendant, Bishop, was liable for these duties.

Counsel for the defendant contends, however, that notwithstanding
the fact that Bishop was the. consignee, and notwithstanding the pro
vision of the act of Congress that the consignee shall be deemed
the owner for the purpose of the collection of the duties, the de
fendant is not liable in this case, because (I) he was not in fact the
owner of the. goods when they were imported,and (2) because he
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was innocent of any intention to violate the law. In support of his
position that the defendant was not the owner of the property at
the time of its importation, he calls attention to the fact that one of
the terms of his purchase from Groves was that the latter should
pay the duty, and that inasmuch as Groves failed to do so the de
fendant was not obliged to accept and had not accepted the property
when it was imported so that the title to it was then in the vendor.
There are two answers to this contention. In the first place, whether
Groves or Bishop was the owner of the goods when they were im
ported, as between themselves, is not material in this action, because
under the act of Congress the consignee was the owner as between
the United States and the consignee, and the defendant was the
consignee. It may be and doubtless is true that a stranger cannot
by consigning goods to anyone who has not in any way author
ized or induced him to do so charge such a consignee, even in favor
of the United States, with liability for the duties upon the impor
tation. But where the consignment is made, as in this case, at the
request or with the consent of the consignee, the latter cannot escape
liability to the government for the accruing duties because the con
signor has failed to comply with some of his instructions or to per
form some of the terms of a contract that may exist between them.
The very purpc·se of section 3058 of the Revised Statutes [U. S.
Camp. St. 1901, p. 2005] which declares that the consignee shall be
deemed the owner for the purpose of collecting the auties was to re
lieve the government and the courts in proceedings of this nature
from investigating and determining the rights of the respective claim
ants to the title and ownership of the property as between them
selves, and this is its undoubted legal effect. The government in its
attempt to collect the duties is interested in the importation only.
So far as the importation alone is concerned, Groves, in S1. Cathar
ines, was the agent of Bishop, in Minneapolis, who directed him to
ship the goods to the United States. The moving cause of the ship
ment was the order of Bishop to send him the goods. It was this
order that induced the action of Groves, and the shipment of the
goods to this country, and the other relations of the consignor and
the consignee, became unimportant in this proceeding under the stat
ute which has been recited. The consignee of imported goods is
deemed the owner under section 3058 of the Revised Statutes as
amended by Act Feb. 23, 1887, C. 221, 24 Stat. 415 [U. S. Compo St.
1901, p. 2005], for the purpose of the collection of duties; and it is
no defense to an action for their collection against the consignee that
the consignor, or any other party who, at the request or with the con
sent of the consignee, procured the importation, failed to obey the
latter's instructions or to comply with the terms of the contract be
tween them. In the second place, it is by no means clear that Bishop
was not the owner of the goods as between himself and Groves at the
time of the importation, notwithstanding the fact that the latter had
failed to pay the duty. He had shipped the merchandise pursuant to
the order of Bishop, and had forwarded the bill of lading by which the
goods were consigned to the defendants so that Groves had parted
with their possession and their control. Concede that Bishop had



188

t4erightt9-refuse.toacceptthe goods .and to renpuncet!:te purchase.
He had an equal right to accept them, to pay the duty himself, and
to recover it from his vendor under his contract. There is a letter
in this.record written by Bishop after the goods had been seized by
the government whicp strongly indicates that he was inclined to
the latter cpurse if he had not actually adopted it. Meanwhile, and
until hedici renounce the purchase, the possession, control, and title
of the property appear to have been ill him as against his vendor.
The .latter could not have recovered them if the defendant had in-
sisteduppn holding them, . " :/

In s.uPport of his second position, tijat the United States cannot col
lect the duties of this consignee because neither he nor his agent had
any intention to defraud the government, counsel cite U. S. v. 208

. Bags of Ka.init (D. C.) 37 Fed. 3~6; 581 Diamonds v. U. S., I19
Fed. 556, 56 C. C. A. 122, 60 L. R. A. .595; and quote from the opin
ion in the Cargo ex Lady Essex (D.C.) 39 Fed. 765, this sentence :
"A for~eitureof goods for a .violation of the revenue laws will not be
imposed unless the owner or his agent has been guilty of,an infraction
of such laws.'" .

There is, however, a lllarked distinction between proceedings to
condemn for undervaluation and to forfeit imported goods and ac
tions to collect the duties upon them which fall due by virtue of the
undervalt1ation. The line of' demarcation between them is clearly
drawt;l irisection.3'2 of the tariff law 9f July 24, 1897, c. II, 30 Stat.
212 [U. S. Compo S1. 1901, p. 1892], and has been carefully ob
served in the decisions of the courts. The first proviso in that section
clearly indic~tes that a frauduJerit intent is indispensable to the
maintenanc.e 'of the action to forfeH:,the goods. It declares that if
the appraised value shall exceed ,.thevalue declared in the entry by
more thari 50 percent., except when arising from a manifest clerical
error, the entry shall bedeeined to: be presumptively fraudulent, that
the coll~Gtor.shall seize the merchand~se, and that in any legal pro
ceeding resulting from such seizure the undervaluation as shown by
the appraisal shall be presumptive evidence of fraud, and the goods
shal.l be a.djU!1gedforfei.ted unless the claimant s.hall rebut the pre
sumption of fraudulent intent by sufficient evidence. There is no such
provision in the section regarding fraudulent intent in the proceedings
for the collection of the . additional duties which it imposes. The
undervaluation is the sole condition of their accrual and collection.
Upon this subject the section provides that. if the appraised value of
the imported merchandise exceeds the value disclosed in the entry the
additional duties shall. be .levied, collected, and paid, that these duties
shall not be construed as ~enal, and shall not be remitted, nor shall
payment thereof in any way be avoided, except in cases arising from
a manifest clerical error, nor. shall they be refunded, nor shall they be
subject to drawback. Neither the guilt nor the innocence nor the in
tent of the owner or of his agent fpr,ms any condition or element of
the acti<)ll to collect these duties. The importation of the merchan
dise and the undervaluation are the only essential facts which con
dition the right of the government to recover the duties from the con
signee under this section of the statute. The conclusion is irresistible
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that under section 32 of the tariff law of July 24, 1897, c. II, 30 Stat.
212 [U. S. Compo St. 19°1, p. 1892], the fraudulent intent of the owner
or of his agent in entering the imported merchandise is an indis
pensable condition of the right of the government to forfeit the goods
for undervaluation. 581 Diamonds v. U. S., 119 Fed. 556, 564, 56 C.
C. A. 122, 60 L. R. A. 595; Origet v. U. S., 125 U. S. 240, 8 Sup.
Ct. 846, 31 L. Ed. 743; U. S. v. 1,15°0 Pounds of Celluloid, 82 Fed.
627, 27 C. C. A. 231; U. S. v. 208 Bags of Kainit (D. C.) 37 Fed.
326; The Cargo ex Lady Essex (D. C.) 39 Fed. 365.

But an action to recover the additional duties accruing upon an
undervaluation may be maintained against the consignee under this
section, and uncler section 3058, Rev~ St., as amended [U. S. Compo
St. 1901, p. 2005], in the absence of any fraudulent intent by the con
signee, the owner, or the agent. Good faith and innocence constitute
no defense to such an action. U. S. v. 1,621 Pounds of Fur Clip
pings, 106 Fed. 161, 162,45 C. C. A. 263,264; Gray v. U. S., 113 Fed.
213, 216, 51 C. C. A. 170. This case falls under the latter rule.

There was no substantial evidence in support of a finding in favor
of the defendant, and the judgment below must be reversed, and the
case must be remanded to the court below for a new trial. It is so
ordered.

RUTHERFORD et at v. FOSTER et al.

(Circuit Court of Appeals, Eighth Circuit. September 7, 1903.)

No. 1,892.

1. WRONGFUL DEATH-LORD CAMPBEI,L'S ACT-BURDEN TO SHOW ACT CAUSING
DEATH WRONGFUL.

In an action for damages resulting from a death caused by the wrong
ful act of another, under Lord Campbell's act, the burden is on the plain
tifl' in the first instance to show that the act which caused the death was
wrongful.

2. SAllIE-EVIDENCE.
But the wrongfulness of the act is not determinable by the opinions

of the parties to the action, but by the law applicable to the act and to
the facts and circumstances which conditioned its performance. Some
acts are wrongful in themselves. The wrongfulness of others results
from the circumstances under which they were committed.

8. SAME-PLEADING.
A denial in a pleading that an act was unlawfully and wrongfully done

is futile. Such a denial admits that the act was done, and presents no
issue of fact.

4. SAME-PRESUMl'TIONS.
A legal presumption arises, from an assault and battery of a man by

another with a deadly weapon, that the act was wrongful; and when
such an act is admitted or proved the burden is on the defendant to show
by a fair preponderance of evidence facts and circumstances in justifica
tion or mitigation of it.

G. SAME.
A legal presumption arises, from the killing of one human being by

another, that the act was wrongful; and when the killing is admitted
or proved the burden is on the defendllilt to establish by a fair prepon
derance of evidence facts and circumstances in justification or mitigation
of it.
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l\. BAMB-Jl)VIDENCB•
. At 'the"close ot the evidence produced by the plaintltTs in an action

under Lord Campbell'lii act the pleadings admitted and the testimony
.proved that the deceased was kllled by blows upon his head, inflicted by
One 'of the defendants with an axe. The defendants then introduced evi
dence that these blows were struck to prevent the deceased, who had
·flrst assaulted oneot the defendants, from killing. him or inflicting
serious bodily injury upon him. Held, tbe court rightly instructed the
jury that the presumption of law from the admitted killing was that the
act was wrongful, and that the burden was upon the defendants to
establish by a fair preponderance of testimony facts and circumstances
constituting a justification of the act.

(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the Eastern
District of Arkansas.

Dan W. Jones (James W. Butler and Ernest Neill, on the brief), for
plaintiffs in error.

W. S. Wright and S. D. Campbell (W. A. Oldfield, Charles F. Cole,
and Jos. W. Phillips, oli the brief), for defendants in error.

Before SANBORN and VANDEVANTER, Circuit Judges, and
SHIRAS, District Judge.

SANBORN, Circuit Judge. This is an action by the widow and
minor children of James Anderson Foster against George Rutherford
and Neill Rutherford to recover damages from them because they as
saulted, battered, and killed Foster with an axe near his home in
the state of Arkansas in February, 1901. The action is based on Lord
Campbell's act (St. 9 & 10 Viet. c. 93) which was enacted in the state of
Arkansas in 1883. The portion of it mate'rial to the controversy in
this case reads :

"Whenever the death of a person shall be caused by wrongful act, neglect
or default, and the act, neglect or default is such as would, if death had not
ensued, have entitled the party injured to maintain an action and recover
damages in respect thereof, then and in every such case the person who, or
company or corporation whicl1 would have been liable if death had not ensued,
shall be liable to an action for damages notwithstanding the death of the
party injured and althougbthe death shall have been caused under such cir
cumstances as amount in law to a felony." Mansf. Dig. § 5225.

There was a verdict and judgment for the plaintiffs, and the chief
complaint of the trial is that the court instructed the jury that there
was a presumption of law that the killing of one man by another with
a deadly weapon was wrongful, and that when the killing was admitted
the burden of proof rested on those who committed it to establish the
facts which they had alleged in justification or mitigation of their
act. The portion of the charge assailed was in these words:

"The killing by the .defendant Nelll Rutherford having been shown, and tn
fac.t admitted, by the answel.', the presumption of law is that it was wrongful,
and the burden is upon the defendants to show by a fair preponderance of the
evidence that the assault upon Foster by the defendant in the manner in
which it was made appeared to him at the time so urgent and pressing that.
in order to prevent his father being killed or receiving great bodily injury.
it was necessary to act as he did, and that Foster was the assailant, and that
the defendant Neill Rutherford's father had really in good faith endeavored
to decline any further contest with the deceased."
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A large portion of the briefs of counsel for the defendants is de
voted to an argument and to quotations from opinions of courts to
establish the proposition that under Lord Campbell's act the plaintiffs
cannot recover, unless the act of the defendants which causes the
death is wrongful, and that the burden is upon the plaintiffs in the first
instance to plead and prove the wrongful character of the act. Their
proposition is sound, and presents no question for discussion. But,
where the act is proved, its rightfulness or wrongfulness is to be tested
by the facts which are established and by the law, and not by the aver
ments or the testimony of the parties to the controversy to the effect
that it was either rightful or wrongful. The question whether an
act is right or wrong is a question of law, and not of fact. Hence no
issue of fact can be raised by an averment in a pleading, on the one
hand, that the act is right, or, on the other, that it is wrong. Nor is
the testimony of witnesses that a given act is either lawful or unlaw
ful ordinarily admissible to determine that question. An allegation
that an act was unlawfully or wrongfully committed adds nothing to
the averment that the act was done. A denial that an act was wrong
fully or unlawfully done raises no issue of fact. It admits that the act
was done, and expresses the opinion of the pleader that he had a right
to do it. Allegations and denials in pleadings that acts averred were
rightful or wrongful present no issue of fact, have no function, and
produce no legal effect. They are the expressions of the opinions
of the parties with respect to their legal rights, and their opinions are
immaterial and futile in the pleadings or upon the trial of the action.
Tyner v. Hays, 37 Ark. 599, 603; Shirk v. Williamson, 50 Ark. 562,
9 S. W. 3°7; Lambert v. Robinson, 162 Mass. 34, 36, 37 N. E. 753,
44 Am. St. Rep. 326; Bliss on Code Pleading, §§ 327, 332, note 62.

The act which was the foundation of this action was the assault and
battery of James Anderson Foster by the defendants. Let us recall
here the rule that there can be no recovery for this death unless, un
der Lord Campbell's act, the plaintiffs established the fact that the
act of the defendants which caused the death was wrongful, so that "i:he
party injured could have maintained an action if he had survived. But
surely no evidence is requisite to establish the wrongful character of
an assault and battery with a deadly weapon which produces death.
While a defendant is presumed to be innocent until he is proved to
be guilty, he is proved to be guilty when it is either admitted or proved
that he assaulted and battered the deceased with an axe so that he
died. The law never presumes that any man has the right to put his
neighbor to death with a deadly weapon. Presumptions of law are
derived from the ordinary experience of mankind and from the cus
tomary course of human events. They are the statements of general
rules deduced" from observation and experience. Experience and ob
servation have taught that assaults and batteries with deadly weapons
which cause death are generally violations of the moral and of the
statute law, "and hence the legal presumption has arisen that they are
wrongful, and the burden of pleading and proving facts which show
that one of them falls within an exception to the general rule-that
for some extraordinary reason it is justifiable or excusable, and is not
governed by the legal presumption-is rightfully cast upon him who
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asserts that his assault was rightful. Ward v. Blackwood,48 Ark.
396,405, 3 S. W. 624, 627,; St. Louis S. W. Ry. Co. v. Berger, 64
Ark.6t3,62o,44S. W. 809, 39L.R. A. 784; Conwayv.Reed, 66 Mo.
346, 353, 355, 27 Am. Rep. 354; Castle v. Duryea, *41 N. Y. I09.
In Ward v. Blackwood, the Supreme Court of Arkansas said, "De
fendant'admitted the assault and battery, and thereby necessarily con
ceded the plaintiff's right to recover." In Conway v. Reed, 66 Mo.
346, 354, the Supreme Court of that state declared that: "Even in a
trial for murder, from a proof of the killing with a deadly weapon the
law implies an intent to kill, and then it is for the defendant to meet
this presumption with evidence showing that it was unintentional or
justifiable or excusable. 'From the simple act of killing the law will
presume that it was murder in the second degree.' State v. Holme,
54 Mo.' 153." This quotation brings us to another proposition that
is important, if not decisive of the issue presented in this case. Coun
sel for the defendants earnestly insist that the same presumptions
arise and'the same rules govern the trial of this case that would gov
ern the trial of a criminal charge against the defendants for the killing
of Fosler,except that the plaintiffs are not required to prove their
case beyond a reasonable doubt. Their position' here. is well taken,
and the soundness of their proposition is conceded. What, then, is
the presumption that arises in criminal cases from the simple proof
or admission that the defendant killed the deceased with a deadly
weapon? The most learned, exhaustive, and decisive treatment of
this question which has come under our observation may be found in
the opinion of Chief Justice Shaw in Commonwealth v. York, 9 Metc.
(Mass.) 93, HI, II3, II9, 12I, 43 Am. Dec. 373. By considerations of
public policy, by reason, by logic, by the citation of many authorities,
by quotations from many authors, he proves that the law both in
England and Ameriea had always been, and was when he wrote that
opinion, that the presumption of murder arises from proof of volun
tary homicide, and that when the killing is admitted or proved the bur
den of proof is thenceforth upon the defendant to excuse or to justify
his act. Among the v~rioiis. quotations from authorities which he
makes to establish this proposition, are these: Fosterih his Crown
Law, at page 255, said: "In every charge of murder, the fact of
'killing being first proved, ~ll the' circumstances of accident, necessity,
or infirmity are to be satisfactorily proved by the prisoner, unless they
arise out' of the evidence produced against him; for the law pre
sumeth the fact to have been founded in malice until the contrary
appeareth. And very right it is thatfhe law should so presume.
The defendant, in this instance, standeth upon just the same ground
that every other defendant doth. The matters teriding to justify,
excuse, br alleviate must appear in evidence be{bre he can avail him
self of' them:' At Page" 290 he added: "I have already premised
that whoever Would shelter himself under the plea of provocation
must prove his case to the .satisfaCtion of his jury. The presump
tion of law is against him till that presumption is repelled by contrary
evidence." And again, at page 313: "For allvolitntary felonious
homicide without a provocation is undoubtedly murder." In Legg's
Case, Kelyng, 27, One John Legg was indicted for the murder of
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Robert Wise, and "it was upon the evidence agreed that if one kill
another, and no sudden quarrel appeareth, this is murder, as in
Mackalley's Case, 9 Co. 67b. And it lieth on the party indicted
to prove the sudden quarrel." In 1 Hawk. c. 31, § 32, it is laid
down that "wherever it appears that a man killed another, it shall
be intended, prima facie, that he did it maliciously, unless he can
make out the contrary, by showing that he did it on a sudden pro
vocation," etc. In 4 Bl. Com. 201, it is written: "We may take it
for a general rule that all homicide is malicious, and, of course,
amounts to murder, unless where justified, excused, or alleviated into
manslaughter; and all these circumstances of justification, excuse, or
alleviation it is incumbent upon the prisoner to make out to the sat
isfaction of the court and jury." In I East, P. C. 224, 340, it is said
that, "the fact of killing being first proved, the law presumes it to have
been founded in malice, unless the contrary appear; and all the cir
cumstances of accident, necessity, or infirmity are to be satisfactorily
proved by the prisoner, unless they arise out of the evidence produced
against him." In The Queen v. Kirkham, 8 Car. & P. Il6, Il7, Cole
ridge, J., says: "As soon as it is ascertained that one individual, in
the possession of his reason, has willfully taken away the life of an
other, the law's first presumption is that the party is guilty of mur
der." "The law requires from him and will allow him to show that
there were some mitigating circumstances which alter the presumed
character of the act." Chief Justice Shaw cited many other authorities
which demonstrate the fact that the law of England, Massachusetts,
New York, and New Jersey was in 1845, when that opinion was writ
ten, that "when the fact of voluntary homicide is shown, and this not
accompanied withany fact of excuse or extenuation, malice is inferred
from the act; that this is a fact which may be controlled by proof,
but the proof of it lies on the defendant; and, if not so· proved, it
cannot be taken into judicial consideration." Commonwealth v.
York, 9 Mete. (Mass.) 121,43 Am. Dec. 373. And this is the general
rule in the United States to this day. Allen v. U. S., 164 U. S. 492,
494, 500, 17 Sup. Ct. 154, 41 L. Ed. 528; Silvus v. State, 22 Ohio
St. 90, 99-101 ; Brown v. State, 83 Ala. 33, 35, 3 South. 857; State
v. Holme, 54 Mo. 153, 161; State v. Underwood, 57 Mo. 49. The
conclusion is irresistible that in criminal prosecutions the simple kill
ing of one man by another with a deadly weapon raises the legal pre
sumption that the killing was wrongful; and the same presumption
ought to prevail, and, as counsel for the defendants themselves insist,
does prevail, in a civil action involving the same act as in the crim
inal action. The presumption ought to prevail in the civil action be
cause it is right and reasonable, and because the law has a more tender
regard for life and liberty than for, property. Conway v. Reed, 66
Mo. 346, 354, 27 Am. Rep. 354; Tucker v. State, 89 Md. 471,479,
43 At!. 778, 44 Atl. 1004, 46 L. R. A. 181; Brooks v. Haslam, 65
Cal. 421, 4 Pac. 399; Darling v. Williams, 35 Ohio St. 58, 63.

In opposition to this conclusion counsel for the defendants below
cite the case of Nichols v. Winfrey, 79 Mo. 544, and make an argument
by analogy to' the effect that sinc~, in cases for damages for death
caused by neglect, the acts themselves do not establish the negligence,
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butthe:'butdetitis 'on the plaintiffs to prove it aliunde, so it must be in
action;s ',for damages caused by, wrongful acts. The' argument by
analogy; However, fails for this reason : Some acts-for example,
the killing or injury of passengetsby the operation' of' railroad trains
-are aetsof negligence per se,and a legal presumption that the actors
were negligent arises from the acts alone, and casts the burden of
showing that they were' not the result of negligence upon those who
committed them ; .while there are other acts that raise no such pre
sumption,but call upon the plaintiffs for evidence of facts and circum
stanceS surrounding them to establish the fact that they were the result
of 'negligence. In the' same way there are acts thatar(wrongful in
themselves, and from ':Which a legal presumption of unlawfulness arises,
whiC~throws the burden of proof upon those who commit them, while
there are·other acts which raise nb such presumptiotl, and which leave
the burden .upOn the plaintiffs to prove facts and circumstances which
show their wrongfulnessJAn assault and battery with 'a deadly wea
pon which produces the'dea.th ofthe victim is of the former class, of
the same class as an injury to a pas~enger while riding upon a train,
and from it the presurnption of wrong arises which casts the burden
of establishing a justification or an excuse for it upon the perpetrator.
Nor is the decision of the Supreme Court of Missouri in Nichols v.
Winfreyll10re persuasive. It is said in the opinion in that case that
a general denial of an allegation of a petition that a defendant, "with
force aQdarms, violently, maliciously, unlawfully, and wrongfully,
without' any just cause, did shoot the said James Steinbeck," without
more, sufficiently pleads a justification of the killing to admit evidence
that the act was done in defense of the perpetrator and of his home,
in Which, tpe deceased was assaulting him, and that the shooting
andkillingofa man r,aisesno legalpresumption of wrong. 79 Mo.
549, 550. . In other word1', the effect of this opinion is that the legal
presumptiQn in the state of Missouri is that the shooting and killing of
a Human beinO' is right and lawful, and the burden is on his victim
or his next of kin to prove that it was wrong to kill him. If the rule
of pleading ,announced in this opinion prevails in the state of Missouri,
that. fact is not material in the action at bar, because this action is gov
erned by the rule which prevails in the state of Arkansas, to the effect
that such a denial presents no issue of fact. Tyner v. Hays, 37 Ark.
599, 603; Shirk v. Williamson, 50 Ark. 562, 9 S. W. 307. The ex
traordinary rule of law 'that there is' no legal prestlmption that the
voluntary killing of a huma1'l being with a deadly weapon is wrongful
is deduced in the opinion from' the illogical rule'Of' practice to which
attention has been called, and, as ,the premise from which the con
clusion was drawn does not exist in this case, the conclusion does not
follow. Moreover, then; are many"decisions of the Supreme Courtof
Missouri which are not in accord with the view of law expressed in
Nichols v. Winfrey, and. which plainly ,and repeatedly declare that from
the simple act of killing the law presumes wrong ; nay, even that it
presumes murder in the 'second degree. State v.., Gassert, 65 Mo.
352 , 354; State v. Hl:?ln;te, 54 Mo. ~53; State v. Hudson, 59 Mo. 137:
State v. Foster, 61 Mo; 552; State v. Kring, 64 Mo. 594; State v.
Lane, 1& 319. It is true that in the later case of State v. McKinzie.
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102 Mo. 620,628,15 S. W. 149, the Supreme Court 01 Missouri over
ruled that portion of the decisions which have been cited which de
clares that the law presumes murder in the second degree from the
simple act of killing, but it is not held in this later decision that there
is no presumption of law in Missouri that the voluntary killing of a
human being with a deadly weapon is wrongful. A careful examina
tion of the various decisions of the Supreme Court of that state con
vinces that the rule stated in Nichols v. Winfrey is not the law of that
state; and, if it was, it is so irrational, so subversive of the fundamental
principles of a government which was instituted and is maintained
primarily to protect the person and the liberty of the citizen, so
obnoxious to a wise and fair administration of justice, and so at war
with the established and prevailing rule upon this subject in the other
states and in the nation, that both reason and authority would compel
us to repudiate it.

From the principles and authorities to which reference has now
been briefly made the following deductions material to the question
involved in this case may be fairly drawn.:

The burden is on the plaintiffs in the first instance, in an action un
der Lord Campbell's act, to plead and prove that the act which caused
the death of the person injured was wrongful, or was an act of negli
gence.

An answer which denies that a given act was wrongfully or unlaw
fully done admits its performance, and raises no issue of fact for trial.

The legal presumption is that an assault and battery of an individual
with a deadly weapon, which causes his death, is wrongful, and the
burden is on the defendant to plead and prove matter in justification
or mitigation of the deed.

The legal presumption is that the killing of one man by another is
wrongful, and the burden is on the defendant to plead and prove mat
ter in justification or mitigation of the act.

The test of the legality of the instruction of the court which is
challenged in this case will be found in the correctness of its applica
tion of these rules to the facts developed by the pleadings and the
evidence in the case. We turn to the record for these facts: In
their complaint the plaintiffs alleged that George Rutherford and N eiU
Rutherford unlawfully made an assault upon Foster, and willfully,
maliciously, wrongfully, wantonly, and negligently killed him "by
means of the said Neill Rutherford then and there striking him with
an axe," "the said George Rutherford then and there being present,
aiding, abetting, encouraging, and advising the said Neill Rutherford
to do and commit the acts aforesaid." George Rutherford, in his
answer, denied that he, with his son, Neill, "unlawfully made an as
sault" on Foster, "or did willfully, maliciously, wrongfully, wantonly,
and negligently kill the said James Anderson Foster by means of the
said Neill Rutherford then and there striking the said Foster with an
axe," and denied that he was present aiding, abetting, encouraging,
and advising his son, Neill, to do and commit the acts complained of,
and to strike and kill Foster. He then averred that Foster wrongfully
assaulted him, and placed his life in such imminent peril that it became
necessary, in order to save his life or to prevent his receiving great

'126F.-13
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bodily .harm;:for.his son, Neill, to·.defend him, and fotthat' putpose
Neill struck and killed Foster with an axe; NeilLRutherfordmade a
separate answer, but. his denials and his plea of justification are' in sub
stantiallythe same form. The only 'denial in these pleadings in respect
of the assault, battery, or killing is a:denial that they were willfully,
maliaiously1wrongfully, wantonly;anci negligently done. But a de
niahthat;an act is wrongfullyorrinlawfully done, as we have seen, ad
mitsthe doing ofthe act, and raises no issue of fact. Tyner v. Hays,
37 Ark: 599,603. Hence the answers admitted thatthe defendants as
saulted"and killed Foster by meansIb£.the strokes of an axe inflicted
by Neill Rutherford, and contained:.11oidenial of the act which was the
foundation of the action. Stripped of their useless verbiage, the aver
ments and denials of the' pleadings, so ,far as they relate. to the killing,
were (r) an averment in thecomplaintthat the defendant assaulted and
killed Foster by the strokes of an axe inflicted by Neill Rutherford;
(2) a confession in the answers that the defendants assaulted and killed
Foster with an axe; and (3) an averment iIi the answers that Foster
had first assaulted George Rutherford and put his life in such immi,.
nent danger that 'it was necessary for Neill to kill him to prevent
the death or serious bodily injury' of hiS'father. Where 'was the bur
den' of proof underthese:·pleadings?·.·, Chief Justice ~haw!in,Powers
v. Russell, r3 Pick. 69,77, said that where the proof on both sides ap
plies to the same: issue or proposition of fact, the party whose case
requires the establishment of that .fact has all along. the burden of
proof, :ilthoughthe weight in either scale may at times preponderate.
"But where the party having the burden of proof gives competent and
prima facie ~vidence of a fact, and the adverse party, instead of pro
ducing proof which would go to negative the same proposition of fact,
proposes to show another and distinct 'proposition, which .avoids the
effect of it, there the burden of proof shifts and rests upon the party
proposing to show the latter fact.'" The fact which the plaintiffs'
case required the establishment of was the assault, battery, and killing.
The defendants admitted that fact. Instead of producing proof to
negative it, they proposed to show another-a distinct-proposition,
which would avoid the effect of it ; that is to say, the first assault by
Foster. Hence, when the. answers had' been filed, and the killing ad
mitted; the burden of proof shifted, and rested upon the deiendants
to establish the dangerous assault which they pleaded in justification
of their act. .

When the case came on to trial the!plaintiffs stood on the admis
sions of the defendants. They proved simply that Foster died on
account of the wounds upon 'his head; that George Rutherford ad
mitted that he had killed him, and that before his death Foster had
provided his family with goods of the value of about $500 a year.
Here they rested. No evidence of any jlJstification or excuse for the
assault, the battery, or the killing crept into the plaintiffs' case.
Thereupon the defendants! introduced evidence in support of their
defense that Foster had made the first' assault, plaintiffs produced
rebutting testimony, and the case went to the jury under the in
structions of the court. When these instructions were given, there
fore, the case stood in this :way: The assault, battery, and killing of
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Foster by the defendants were admitted; there was a legal presump
tion that every assault and battery with a deadly weapon which pro
duces death is wrongful, and, when such acts are proved or admitted,
the burden is on the perpetrator to prove matter in justification or
mitigation by a fair preponderance of the evidence. There was a
presumption of law that the killing of one human being by another
with a deadly weapon is wrongful, and that the burden is on him who
commits the act to prove his justification or excuse by a fair pre
ponderance of evidence. The charge of the court referred to the
case before it, and must be read with a due regard to the facts which
that case disclosed. It disclosed a case in which an assault, battery,
and killing of Foster with a deadly weapon by the defendants had
first been admitted, and the defendants had then produced evidence
that Foster first assaulted the defendant George Rutherford. The
court instructed the jury that the presumption of law was that the
killing by the defendant Neill Rutherford was wrongful. The killing
to which he referred was the killing with the axe, which had been ad
mitted by the answer and proved by the evidence. The instruction of
the court that the law presumed that such a killing was wrongful, and
that after it was admitted the burden of proof to establish its justifica
tion was upon him who asserted it, was in accord with sound reason
and the great weight of authority, and was the statement of a just
and salutary rule of law.

The instructions of the court informed the jury that one condition
of a justification of the killing was that "Foster was the assailant,
and that the defendant Neill Rutherford's father had really in good
faith endeavored to decline any further contest with the deceased."
This declaration is criticized (a) because it is contended that there
was no evidence of a contest between George Rutherford and the
deceased, and (b) because it does not contain the rule that, when an
assault is so fierce that it is apparently as dangerous for the assailed
to retreat as to stand, it is not his duty to retreat, but he may stand
his ground, and, if necessary to save his own life or to prevent great
bodily injury, may slay his assailant. But there is ample evidence in
the record of this case of a contest between George Rutherford and
the deceased, and while the rule of law of the omission of which de
fendants' counsel complain is not found in the paragraph of the charge
which they have quoted, and to which they excepted, it was clearly
given to the jury in another part of the charge, so that there is no
sound reason for any exception to the instructions of the court upon
either of these grounds.

There was no error in the trial of this case, and the judgment below
is affirmed.
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ST,LOUIS COTTON COMPRESS CO. v..AMERICAN COTTON CO.

(Circuit Court of Appeals, Eighth Circuit. September 7, 1003.)

No.1,913.

t JUDGMENT OF CIRCUIT CO{JJ\T""':'WUIllN REVIEWABLE BY SUPREME COURT AND
:BY CIRCUIT COURT OF ApPEALS., '

The act creating the Circuit Courts of Appeals (Act March 3, 1891, c.
517, 26 Stat. 826 [D. S. Compo St. 1901, p. 488]) gives to the Supreme Court
jurisdiction to directly' rev:iew a judgment of a Circuit Court whicll sus
tains an objection to its jurisdiction and dismisses the suit on that ground,
and the Circuit Courts of Appeals have no jurisdiction to review sucll a
judgment.

2. SAME-SERVICE OF SUMMONS.
Such a judgment, founded on the inadequate service of a summons in

a Buitpending in a state court before the case was removed to the United
States Circuit Court is directly reviewable by the Supreme Court, and
the Circuit Court of Appeals has no jurisdiction to review it.

8. SAME....:.ApPEAL-REVIEW.
The Supreme Court has jurisdiction under the act creating the Circuit

Courts of Appeals to directly review questions involving the jurisdiction
ot the Circuit or District Courts which are common to all courts (sllch as
the service of a summons) to the same extent and in the same manner
IlSU has jurisdiction to review questions peculiar to the federal courts
as such (such as diversity of citizenship and amount in controversy)•

.. SAME.
The Supreme Court has jurisdiction to directly review the jurisdiction

of the Circuit Court to the same extent and in the same manner in cases
in which the ju~isdiction of that court as a federal court is based solely
on diversity of citizenship that it has in cases in which such jurisdiction
is founded on other grounds.

(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the Eastern
District of Missouri.

F. N. Judson and Joseph W. Lewis, for plaintiff in error.
Allen C. Orrick (G. A. Finkelnburg, Charles Nagel, and Daniel

N. Kirby, on the brief), for defendant in error.
Before SANBORN and VAN DEVANTER, Circuit Judges, and

SHIRAS, District Judge.

SANBORN, Circuit Judge. This writ of error challenges a judg
ment of the Circuit Court which quashed the return of the service
of a summons upon the defendant, the American Cotton Company,
and dismissed the action against it on the ground that the Circuit
Court had acquired no jurisdiction of the defendant. The plaintiff,
the St. Louis Cotton Compress Company, a corporation of the state
of Missouri, filed a petition in the circuit court of the city of St. Louis
in the state of Missouri to recover $32,379.60 from the defendant be
low, the American Cotton Company, a corporation of the state of New
Jersey. A summons was issued, which was served on H. G. Krake,
an employe and agent of the defendant. The case was removed to
the United States Circuit Court for the Eastern District of Missouri

~ 3. Review of jurisdiction of Circuit Courts, see note to Excelsior Wooden
Pipe Co. v. Pacific Bridge Co., 48 C. O. A. 351.
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on the ground of diverse citizenship. The defendant appeared spe
cially in that court, and moved to set aside the service of the summons
and to dismiss the action for want of jurisdiction of the defendant, be
cause at the time of the service it had no office and was transacting
no business in the state of Missouri, and had no officer, agent, or
employe in that state authorized to represent it or to transact any
business for it there. This motion prevailed, and it is the judgment
which granted it and dismissed the action that this writ of error was
sued out to reverse.

The plaintiff is met at the threshold of the investigation in this court
by a motion to dismiss its writ of error upon the ground that the Cir
cuit Court of Appeals has no jurisdiction to hear or determine the
question which it presents. That question is, did the United States
Circuit Court acquire jurisdiction of the defendant by virtue of the
service of the summons on Krake before this case was removed from
the state court?

Act March 3, 1891, c. 517, 26 Stat. 826 ru. S. Compo St. 1901, p.
488], which created the Circuit Courts of Appeals, provides in section
5 (26 Stat. 827 [D. S. Compo St. 1901, p. 549]) that "appeals or writs
of error may be taken from * * * the existing Circuit Courts
directly to the Supreme Court * * * in any case in which the
jurisdiction of the court is in issue," and in section 6 (26 Stat. 828
[D. S. Compo St. 1901, p. 549]) that the Circuit Courts of Appeals
"shall exercise appellate jurisdiction to review by appeal or writ of
error final decision in the * * * existing Circuit Courts in all
cases other than those provided for in the preceding section of this
act, unless otherwise provided by law." If, therefore, a writ of error
could have been taken from the Supreme Court directly to the Circuit
Court to review the question here presented under section 5 in this
suit, this is not one of the other cases of which this court is given
jurisdiction by section 6. Dudley V. Board of Commissioners of Lake
Co., 103 Fed. 209, 43 C. C. A. 184. The rules for the distribution
between the Supreme Court and the Circuit Courts of Appeals of the
cases involving the jurisdiction of the Circuit Court were formulated
by the Supreme Court in D. S. V. Jahn, ISS U. S. 109, liS, IS Sup.
Ct. 39, 39 L. Ed. 87, and were adopted by this court in Evans-Snider
Buel CO. V. McCaskill, 101 Fed. 658, 660, 41 C. C. A. 577, 579. The
first of these rules is that the act creating the Circuit Courts of Ap
{leals does not give the Circuit Courts of Appeals jurisdiction to
review a judgment of a Circuit Court which sustains an objection to
its jurisdiction and dismisses the action on that ground, but the plain
tiff should have the question of jurisdiction certified, and take his
writ of error or appeal directly to the Supreme Court. Counsel for the
plaintiff insist that the case in hand does not fall within this rule. In
support of this contention they persuasively argue (I) that it is only
when the dismissal in the Circuit Court involves the jurisdiction of that
court as a federal court that the Supreme Court has exclusive juris
diction to review it, and (2) that the Circuit Courts of Appeals have
jurisdiction to review a dismissal for lack of jurisdiction in every case
in which the jurisdiction of the Circuit Court rests solely on diverse
citizenship; and they truly say that this case does not iqvolve the
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jurisdiction. of the United States Circuit Court as distinguished from
thej.urisdiction of any other court. and that its jurisdiction of the con
trover~:y .as. .a federal cgurt is founded solely on <;iiverse citizenship.
Theconces,sion must be mac!.e that, if either of their premises is sound,
their I=Qnc1usion logicalr1y follows. .... ..

In SUppOlt .of their first proposition counsel chiefly· rely upon the
opinions Qr the Supreme Court in Smith v. McKay, 161 U. S. 355,
16 Sup.'Ct. 490, 40L. Ed. 731 ; Blythe v. Hinckley, 173 U. S. 501; 19
Sup. Ct. 497, 43 L. Ed. 783; Mexican Central Ry. Co. v. Eckman,
187 U. S. 429, 433, 23 Sup. Ct. 2II, 47L. Ed. 245.: and Huntington
v. Laidley, 176 U. S. 668, 679,20 Sup. Ct. 526, 44 L. Ed. 630. Smith
v. McKay was a suit in ;eq1,l~ty. The defendant had moved to dismiss
it on the pleadings upon the ground that the complainant had an ade
quate remedy at law. The court denied this motion, and after a final
decree an appeal was. taken.directly to the Supreme Court, and the
question whether or not the complainant had an adeqUate remedy at
law was certified to that court as a jurisdictional question under sec
tion 5 of the act of March 3, 1891. The. Supreme Court decided that
it was not such a question, but that it presented an issue on the merits
arising in the progress of 'the cause, which .the Circuit Court had plen
ary juFisdiction to hear and determine... In Blythe v. Hinckley, 173
U. S. 5cH,504, 5°6,507, 19 Sup. Ct. 497,43 L. Ed. 783, a suit in equity
was dismissed by the Circuit Court on the:grounds (a) that the ques
tions presented by the complainants had been conclusively determined
by the state courts, an~(b) that the complainants· had an adequate
remedy at law.. An appeal from the decree was taken directly to the
Supreme Court, and that appeal was dismissed for the reason that
the decision of the Circuit Court was not that it was without jurisdic
tion of the subject-matter or of the parties to the suit, but was that
the factsd~sc1osed by the complainants were insufficient to constitute
a cause of. action in equity. In Mexican Central Ry. Co. v. Eckman,
187 U. S. 429,432, 23 Sup. Ct. 2II, 47 L.Ed. 245, a guardian who was
a resident and citizen of the state of Texas, and whose ward was a
resident and citizen of the state of Illinois, brought an action in the
United States Circuit Court for the District of Texas against the

.' Mexican Central Railway 80mpany, a corporation of the state of
Massachusetts, and recovered a judgment. A writ of error was sued

. out of the Supreme Court to reverse it, and the Circuit Court certi
fied that the jurisdictio1lfl.l question whether the citizenship of the
guardian or that of the ward should control had arisen in the case.
The Supreme Court took jurisdiction, and decided this question. In
Huntington v. Laidley, 176 U. S. 668, 679, 20 Sup. Ct. 526, 44 L. Ed.
630, the Circuit Court dismissed a bill ~n equity on the ground that
it was witllOut jurisdiction because a question arose in the casewheth
er or not certain proceedings in the state court rendered the rights
of the plaintiff res adjudicata, but it did not hear or decide that ques-

. tion. The Supreme Court reversed the decree on a .<;iirect appeal, and
held that the question whether or not the proceedings of the state
courts had conclusively determined the rights of the plaintiff was not a
jurisdictional question, and that. it was the duty of the Circuit Court
to hear and determine it upon .its merits. There are· expressions in
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some of the opinions in these cases to the effect that the jurisdiction
referred to in section 5 of the act creating the Circuit Courts of Ap
peals is the "jurisdiction of the Circuit and District Courts as such"
(Mexican Central Ry. Co. v. Eckman, 187 U. S. 432, 23 Sup. Ct. 212,
47 L. Ed. 245), and that "appeals or writs of error may be taken
directly from the Circuit Courts to this court in cases in which the
jurisdiction of those courts is in issue-that is, their jurisdiction as
federal courts-the question alone of jurisdiction being certified to
this court" (Blythe v. Hinckley, 173 U. S. 501, 506, 19 Sup. Ct. 497,
499, 43 L. Ed. 783). But these statements have never been crystallized
into a settled proposition of law, and they have never formed the
basis of any decision. There is no decision of the Supreme Court
which goes farther to sustain the contention of counsel for the plain
tiff than those which have been reviewed. They do not determine the
question before us for consideration. They fall far short of holding
that the question whether or not a court has acquired jurisdiction of
a defendant by a proper service of a summons is a question in
volving the jurisdiction of the Circuit Court within the meaning of
section 5 of the act of March 3, 1891. That section does not limit the
questions of which it treats to those which condition the jurisdiction
of the federal courts as such as distinguished from those which condi
tion the jurisdiction of all courts. It is broad and general in its terms.
It contains no exception, and, as the Congress made no exception,
the legal presumption is that it intended to make none, and it is not
the province of the courts to enact one. Shreve v. Cheesman, 69
Fed. 785, 786,16 C. C. A. 413, 414; Madden v. Lancaster Co., 65 Fed.
188, 12 C. C. A. 566, 573; Morgan v. City of Des Moines, 60 Fed. 208,
8 C. C. A. 569; McIver v. Ragan, 2 Wheat. 25, 29, 4 L. Ed. 175;
Bank v. Dalton, 9 How. 522, 526, 13 L. Ed. 242; Vance v. Vance, 108
U. S. 514, 521,2 Sup. Ct. 854, 27 L. Ed. 808; St. Louis, 1. J\L & S.
Railway Co. v. B'Shears, 59 Ark. 244, 27 S. W. 2. This section de
clares that appeals and writs of error 'may be taken directly to the
Supreme Court "in any case in which the jurisdiction of the court is in
issue." How can it be successfully maintained that the jurisdiction of
a national court is not in issue when the defendant chaIIenges it on the
ground that no proper service of a summons upon it has ever been
made?

The jurisdiction of a court is the right to hear and determine a con
troversy between parties who have been legaIIy brought before it for
the purpose of securing a decision of the issue. The question whether
or not the controversy is such that the court has the power to decide
it conditions jurisdiction of the subject-matter of the litigation. The
question whether or not one of the indispensable parties to the issue
has been tegaIIy served with a summons to litigate it conditions the
jurisdiction of the parties. And it is as essential to a lawful judgment
that the court should have jurisdiction of the parties as it is that it
should have power to hear and decide the controversy in issue. And
here is the dividing line between the cases cited by the counsel for the
plaintiff in error in which the Supreme Court held that no juriSdiction
al question was involved and the case before us. In those cases the
subject-matters were within the jurisdiction of the court, and the
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parties had been properly brqught before it. The questions were not
whether or , not the court had· tqe right to hear and determine the
issues presented by tltecases,butwhether or not upon ahe~ringand

consideration of them the complainants were entitled tore~ief. Where
the complainants failed in the.. Circuit Court and the Supreme Court
refused to review their failure, they failed, not for want of jurisdiction
in the trial court, but foJ;' want of equity, for want of ~acts constituting:
causes of action, for want oftnerits in their cases. In the case at bar
the plaintiff has failed, not for want of merits in its cause of action,
but for want of jurisdiCtion, for lack of power in the Circuit Court
to hear or to determine the controversy between it and the defendant,
because the latter has i;tever been legally summoned to a trial of the
issue. The questions in the former cases were whether or not, in the
valid exercise of their jurisdiction, the courts had rightly decided the
questions determined by them. The question in this case is whether
or not the Circuit Court had the power to hear or to determine any
of the issues tendered by theplaiptiff. The questions in the former
cases wer.e not jurisdictional questions, and the question in this case
is a jurisdictional question, within the plain meaning of section 5 of
the act creating the Circuit Courts of Appeals.

This conclusion finds strong support in some of the late decisions
of the Supreme Court... In Shepard v. Adams, 168 U. S. 618, 623,
18 Sup. Ct. 214, 42 L. Ed. 602, the defendant challenged the jurisdic
tion of the United States District Court of Colorado on the ground
that no legal summons had been served upon it. The court over
ruled the objection, and rendered judgment for the plaintiff. There
was no other question in the case, and the defendant sued out a writ
of error from the Supreme Court to reverse the judgment. ,He was
met there by the same objection, founded on some expressions in the
opinion in Slllith v. McKay, 161 U. S. 355,16 Sup. Ct. 490, 40 L. Ed.
731, which is interposed to the motion to dismiss this writ; that is to
say, that the question whether.or not there was due service of process
is not one which involves the jurisdiction of a federal court as such,
but one common to all courts, and hence that it is not· a jurisdictional
question within a proper construction of section 5. The Supreme
Court overru~ed this oJ:>jection, took jurisdiction of the case under the
writ, and decided it on its merits. Counsel for the plaintiff in error
seek to distinguish this case from that in hand in this way: They sug
gest that the question in that case was a question of the jurisdiction
of the federal court as such because the summons was issued in an ac
ti'on pending in that court, while in the case at bar the summons was
issued and served while the case was pending in the state court. But
in Conley v.Mathieson Alkali Works, 23 Sup. Ct. 728, 47 L. Ed. 1113,
and Geer v. Mathieson Alkali Works, -23 Sup. Ct. 807,47 L.. Ed. 1122,
two cases were presented to the Supreme Court, one an action at law
and the other a suit in equity, in which the summonses had been served
while the suits were pending in the state court. The cases were
subsequently removed to' the United States Circuit Court on the
ground of diversity of citizenship. In that court they were dismissed
because the summonses were not legally served upon the Mathieson
Company. A writ of error was sued out of the Supreme Court to re-
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verse the judgment at law, and a direct appeal was taken to that
court from the decree in equity. The Supreme Court took jurisdiction
of both cases, and determined the jurisdictional questions presented
by the insufficient service of the processes upon their merits under
section 5 of the act of March 3, 1891. These cases present facts sub
stantially similar to those which condition the case in hand, and they
are practically conclusive of the question before us. It is true that no
objection to the jurisdiction of the Supreme Court was made in these
cases, but the Supreme Court has not exhibited so rapacious a disposi
tion to review cases in which its jurisdiction was doubtful since the
establishment of the Circuit Courts of Appeals, as to inspire any con
fident belief that it would have failed to perceive its lack of jurisdiction
in these cases without any prompting, if any such lack had existed.

Our conclusion is that the Supreme Court has jurisdiction under
section 5 of the act creating the Circuit Courts of Appeals to review
by writs of error or appeals taken directly to that court from the
United States Circuit Court every question which involves the juris
diction of the latter court, whether that question is peculiar to the
federal courts as such or common to all courts, and that the question
whether a summons was legally served on a defendant is such a juris
dictional question whether it was served while the action was pending
in the state or in the federal court. Shepard v. Adams, 168 U. S.
618, 623, 18 Sup. Ct. 214, 42 L. Ed. 602; Conley v. Mathieson Alkali
Works, 23 Sup. Ct. 728, 47 L. Ed. 1113; Geer v. Mathieson Alkali
Works, 23 Sup. Ct. 807, 47 L. Ed. 1122; Evans-Snider-Buel Co. v.
McCaskill, IOI Fed. 658, 41 C. C. A. 577; Dudley v. Board of Com
missioners of Lake Co., 103 Fed. 209, 43 C. C. A. 184; Davis &
Rankin Bldg. & Mfg. Co. v. Barber, 60 Fed. 465, 9 C. C. A. 79; Cabot
v. McMaster, 65 Fed. 533, 13 C. C. A. 39; U. S. v. Severens, 71
Fed. 768, 18 C. C. A. 314; Hays v. Richardson (C. C. A.) 121 Feel.
536.

The second objection to the dismissal of the writ is that the
Circuit Courts of Appeals are given jurisdiction by section 6 of the
act creating them to review all jurisdictional questions which arise
in the Circuit and District Courts of the United States in cases in
which their jurisdiction is based solely on diversity of citizenship.
A careful reading of section 6, however, discloses no such grant of
power. Upon this subject that section provides only that the Circuit
Courts of Appeals "shall exercise appellate jurisdiction to review
by appeal or writ of error final decision in the * * * existing
Circu~t Courts in all cases other than those provided for in the pre
ceding section of this act, unless otherwise provided by law, and the
judgments or decrees of the Circuit Courts of Appeals shall be final
* * * in all cases in which the jurisdiction is dependent entirely
upon the opposite parties to the suit or controversy being aliens and
citizens of the United States or citizens of different states." But it
is only in cases not provided for by the preceding section that the
Circuit Courts of Appeals are given appellate jurisdiction, and no
case in which jurisdiction of the Circuit Court is in issue falls in the
class of cases not provided for by section 5. Therefore, under the
first rule in Evans-Snider-BueI Co. v. McCaskill, 101 Fed. 658, 41 C.
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C. A.. 577, .the Circuit G9urtsofAppeals have no jurisdiction of any
case involving, the,jurisdiction of the Circuit Court where that court
has dismiss~d,the suit upon theligfound of lack of jurisdiction. Sec
tion 6 does provide that in Cii:ses in which the jurisdiction of the Cir
cuit Court is founded on diversaty of citizenship the judgments and
decrees qf. the Circuit Courts of Appeals shall be final. But this pro
vision iJlno 'wa.y limits the jurisdiction of the Supreme Court under
section 5, nor does it enlarge the appellate jurisdiction of the Courts
of Appeals. ' The very question was before the Supreme Court in the
Mathieson Alkali Works Cases, 23 Sup. Ct. 728, 47 L, Ed. -,
and 23 Sup. Ct. 807, 47 L. Ed. -'-, although it was not· suggested
or discussed. The jurisdiction of the Circuit Court in those cases was
founded solely on diverse citizenship, yet the Supreme Court exercised
jurisdiction to review the question whether or not the summonses
were legally served on a writ and ,an. appeal from the Circuit Court
directly to the Supreme Court. The act of Congress itself and these
decisions point unerringly to the conclusion that questions involving
the jurisdiction of the Circuit and District Courts, in cases in which
their jurisdiction as federal courts rests solely on diversity of citizen
ship are reviewable by the Supreme Court, under section 5, to the
same extent and in the 'same manner as questions involving the juris
diction of those courts in cases in which their jurisdiction as federal
courts is based. upon other grounds.

The cases of American Sugar. Refining Co. v. New Orleans, 181
U. S. 277, 281,21 Sup. Ct. 646, 45L. Ed. 859, and Ayres v. Polsdorfer,
187 U. S. 585,23 Sup. Ct. 196, 47 L. Ed. 314, do not lead to a different
result. The question there considered was the jurisdiction of the
Circuit Courts of Appeals to hear and determine constitutional ques
tions arising in cases in which the jurisdiction of the Circuit Courts
was founded on diversity of citizenship. The jurisdiction of the Cir
cuit Courts over the subject-matters and the parties to the suits was
not challenged or in· issue in those cases, and, as the Supreme Court
well said in Ayres v.Polsdorfer at page 595, 187 U. S., page 200, 23
Sup. Ct., 47 L. Ed. 314, "as to such questions other rules apply than
those we have expressed in this opinion." As the rUles stated in
those opinions have n0 application tOi the question in hand, it is use
less to review or discuss· them.

The result is that this writ of error was sued out to review a judg
ment of a Circuit Court which sustained an objection to its jurisdiction
and dismissed the action on that ground, that the Supreme Court had
jurisdiction to review that judgment by' writ of error direct to the Cir
cuit Court, and therefore this court has no such jurisdiction. Dudley
'V.' Board of Com'rs," 103' Fed. 209, 43 C. C. A. 184.

,The writ of error must accordingly be dismissed, and it is so or
dered.
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McLOUGHLIN v. AMERICAN CIRCULAR LOm! CO.

(Circuit Court of Appeals, First Circuit. October 6, 1903.)

No. 464.

1. LIBEL-AcTIONABLE WORDS-PUBLICATION TENDING TO INJURE BUSINESS.
A letter addressed by a manufacturing concern to its agent for the

sale of a conduit for electric wires, who was engaged generally in the
business of installing electrical plants by contract and wiring buildings
therefor, falsely charging that in his use of such conduit he had violated
the rules of the insurance companies, which letter was sent to the in
surance companies and agencies in the city where the addressee was in
business, and to his competitors in business, is not privileged, and, while
not libelous per se, is susceptible of a defamatory meaning from which
damage might naturally result, and is actionable if special damage is
properly alleged and proved.

2. BAME-AcTION-PI,EADING SPECIAL DAMAGE.
An allegation of loss of business and employment by plaintiff, a con

tractor, as a basis for special damages, in a declaration in an action for
libel, although it does not set out the names of the persons who were
deterred from employing him, nor show that they were unknown, is
nevertheless good against a demurrer which does not specify such objec
tion, under the Massachusetts practice act (Rev. Laws, c. 173, § 15).

8. SAME.
The sufficiency of aIlegations of special damage in a declaration for libel

considered.

In Error to the Circuit Court of the United States for the District
of Massachusetts.

John L. Hall (Charles F. Choate, Jr., on the brief), for plaintiff in
error.

Samuel K. Hamilton (Theodore Eaton, on the brief), for defendant
in error.

Before COLT, Circuit Judge, and BROWN and LOWELL, Dis
trict Judges.

LOWELL, District Judge. The amended declaration in this case
was as follows:

"The plaintiff says he is, and since 1891 has been, doing business as an elec
trical contractor in the city of New Orleans, in the state of Louisiana. That
his business consists mainly in the instaIlation of electric wires and plants
under contract in the city of New Orleans and Vicinity. That the defendant
is a corporation, established under the laws of Maine and doing business in
the city of Boston and state of Massachusetts, engaged in the general manu
facture of electric wires and tubes used in bUildings, and especially in the
manufacture of a conduit for the transmission of electricity, known as the
'Circular Loom Conduit.' That on and before the 1st of April, A. D. 1899, the
plaintiff became the selling agent for the defendant in the city of New Orleans
and vicinity, for the purpose of introducing and establishing the sale of the
defendant's product, Viz., circular loom conduits.

"On or about the 28th day of August, A. D. 1899, the defendant published,
by sending to the trade in which the plaintiff was engaged, the various in
surance companies and agencies in New Orleans, namely, the manager of the
Underwriters' Inspection Bureau of New Orleans, to the Newman-Spranley
Company, and by sending to Vincent Grey, and other persons whose names
are now unknown to the plaintiff, with whom the plaintiff was not dealing
and with whom the defendant had no business relations, but who were rivals
of the plaintiff, a false and malicious libtlI concerning the plainWf, a copy
whereof is hereto annexed.
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"That In consequence of said act of the defendant the plaintiff was greatly
injured in his business. That be has been deprived of the selling agency ot
the defendant's product, the circular loom conduit. His credit has been im
paired, aD/I. he basheen put to, great inconvenience and losS thereby. That
he has been unable to undertake work and contracts which, but for the a4'1:
of the defendant, he would have obtained. That he has lost commissions ell.
sales upon the product of the defendant, which, but for the act of the defend
ant, he woulp. have. made, and that he has been caused to suffer great mental
anxiety and distress, for which the plaintiff claims special damage."

,,"[dopy Annexed.]
"American Olrcular Loom Company,

"Chelsea, Mass" U. S. A., August 28, 1899.
"T. S. McLoughlin; Esq., New Orleans, La. Dear Sir,-You are aware that

we have sent our Mr. Kirkland to New Orleans to make an original investiga
tion of the controversy between yourself and the Board of Underwriters. ~lr.
Kirkland has returned and has made to us the report of such investigation.
It appears, beyond controversy, that you are using, and have been using, our
circular loom conduit, not only under the conditions and in the places where
it is permitted by the rules, ,but:tiiso in places and under circumstances where
it is prohibited by such rules. We desire to impress upon you the fact that
this company submits itself to those underwriters' rules; that such rules have
been framed with Its' consent R'nd acquiescence, and that we cannot, and will
lIot, place ourselves in opposition to the execution of those rules as written.

"Under these circumstances, we think it necessary to advise you that unless
you are willing to handle our material in accordance with our wishes, and in
accordance with the rules of, the Board of Underwriters, our business rela
tions must cease, as ,we cannot afford to have any person connected with us
who' puteus in hostility to an orga'nizatlon with which we are in entire
sympathy.

"your im!Dediate ans.wer to .this letter is requested, ,and we expect you in
that letter to define your future policy in regard of the subject matter of this
communication.

"We deem it proper to 'notify you that we have sent a copy of this letter
to the Board of Underwriters, to the various insurance companies operating
in New orleans, am'!. to SUCh. other persons as we have deemed it advisable
to communicate with. '

"Very truly yours,
"American Circular Loom Company,

"A. T; Cla-rk, Treas."
To this the defendant demurred as follows:
"And nowgomes the dl'!fenl1ant,~nd,.demursto plaintiff's amended declara

tion, and .tor causes of de¢,i~~).' show~ th~tsaid declaration does not state
a legal cause of action, and is not substantially in accordance with the rules
of chap~er 11Z,p. 1549,oftp,e ,Reyised Law~ of MassaGhusettll, Hnd t,he par
ticulars iIi which. said deG~a,rati()n.is alleged to be defective are as follows:
Thatsa~ddeclaration dOes:no~an~g~ that the defendant published any writing
defamatory to plaintiff's Chll,l'f!.cter or reputation,and that the letter set forth
in plaintiff'S ~ecIaration IIS:conj:aining a ,false and maliC1.ouslibel 'does not
contain, any mattet',libeloUS"p~ or defamatory to thepla,intift'; that said
declarati0Il is alleged to be ,fot" a false andmllrll<i!ous libel, of said plaintiff, by
saidqefeMant, but that sll,id declaration does' not set forth any matter that
is or' may 'be construed to' be .8. false a~li"malicious libel, or in any way
libelous of said plaintiff; tlla,t'Sliid declaration alleges as special damages
matters w~ichllrenot'proP¢rly·thesupject of ,speciai damages; and that the
consequences which are alleged taba"e happened on account of the publica
tion of the letter as IllIeged in said declaration cannot be reasonably held to
be the natural and pr9bable Gonsequences of the publicfl,t!o,n of said letter."

The plaintiff did not l:0ntend strenuously that the language cOm
pl~ined 6f wfl~ libe~o1;1sl'~<rr ~~~, wjt.hol1~(allegfl~i(:)lland proof of. special
damage. Some dlstltlctlons apphed In an actIon for defamatIOn are
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highly technical, and have been adversely criticised even by judges
who applied them. The gravamen of an action for defamation is dam
age to the reputation of the plaintiff, naturally arising from a false
report. See Odgers on Libel and Slander (3d Ed.) 95; Morasse v.
Brochu, 151 Mass. 567,25 N. E. 74, 8 L. R. A. 524, 21 Am. St. Rep.
474. Speaking generally, where the false report and consequent dam
age to the reputation are shown, an action will lie unless the occasion
be privileged. From some sorts of false report the law presumes con
clusively that damage has followed, and the plaintiff need neither al
lege nor prove it. Here the language is styled libelous per se.
Logically or not, the conclusive presumption of damage arises from
some written words, where it does not arise if the same words are
merely spoken. Odgers, 3; Thorley v. Kerry, 4 Taunt. 355. Ex
cept where this presumption exists, special damage to the plaintiff's
reputation must be alleged and proved to have been the actual and
natural result of the language used. In an action of defamation, the
distinction between injuria and damnum-injury to the plaintiff's repu
tation and damage arising from the injury-is particularly hard to
draw. Some language is deemed injurious without proof of damage,
and damage is conclusively presumed to have followed the injury;
other language is deemed injurious to the reputation only where dam
age has actually resulted. ,Probably two diverse theories have tended
to govern the action: First, that A. is responsible for defaming B.
in the ordinary sense of defamation-language libelous per se; sec
ond, that A. is responsible to B. for the damage naturally resulting
from the lies told by A. about B.-special damage. See Ratcliffe v'.
Evans (1892) 2 Q. B. 524. It may be that an action for defamation,
strictly speaking, is properly maintainable only under the first theory,
while under the second the action should be special on the case. But
in this country, at any rate, the two theories have not been differenti
ated. In a few critical cases they may lead to results quite different,
but in general the law is that above stated. An accurate and readily
applicable definition of written language, libelous per se, does 110t
exist, and some well-established distinctions may rest on history
rather than on logic. Webb's Pollock on Torts, 290. The language
here complained of, if spoken, would not support an action without
proof of special damage. In the absence of innuendo and further col
loquium, we do not deem that this language, though written, is libel
ous per se.

Defendant contends that the language set out is in no sense defam
atory. and so is not actionable, though special damage has followed.
We need not here consider the case of language, in no ordinary sense
defamatory, which yet produces damage as its natural result. It
is actionable in a community of honest men to say falsely that one
is a thief. Is it actionable in a community of thieves to say falsely
that one is an honest man, provided special damage naturally results
trom the false statement? This question need not be answered here,
because we are of the opinion that the language here used is suscepti
ble of a defamatory meaning. In substance it was this: That the
plaintiff had installed electric wires contrary to the rules of the New
Orleans Board of Underwriters. The letter thus. charged the plaintiff
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with violatin,g the rules of the insurance companies, and it is matter of
c0111tUonkn9wledge that theo~ner of. a house wired in, a .manner not
permittec.lby these rules may well be unable to insure it. As most
house- ,owners desire insurance, and wish that their electric wires
should be ,so arranged ,as to mak~ insurance possible, the plaintiff's
evidence, admissible under 'ithe allegations of his declaration, might
warrant a jl1ry in finding that the ddendant's letter suggested that the
plaintiff s,oconducted his businessa,s to make inadvisable his employ
ment bypne having the or!iinarydesires of a householder. There
is no conclusive presumption that damage results from the language
used, and so that language is not libelous per se, Damage is a
natural and proximate result of the language used, and so the language
is actionable if damage actually follows. The declaration is inarti
ficially drawn. The colloquium is· defective, and the innuendo alto
gether wanting, but the letter is so easily susceptible of a meaning
injurious to the plaintiff in the conduct of his business as to make it
actionable if special damage is properly alleged and proved. The com
munication was not privileged. Had the publication been only to the
plaintiff, there would have been no libel, but the letter became libel
ous when published to outsiders. If the communication to them were
treated as privileged, then one' might libel his enemy with impunity
by publishing generally a communication qriginally addressed to the
person defamed. It follows that, if special damage has been suf
ficiently alleged, the demurrer mustoe overruled.

The allegations of special damage appear to be these: (I) That
the plaintiff has been greatly injured in his business; (2) that he has
been deprived of the seIling agency of the defendant's product, the
circular loom con<;luit; (3) that his credit has been impaired; (4) that
he has been put to great inconvenience and loss thereby; (5) that he
has been unable to undertake work and contracts which, but for the
act of the defendant, he would have obtained; (6) that he has lost
commissions on sales of the defendant's product; (7) that he has been
caused to suffer great mental anxiety, and distress.

As has been said, loss of business and employment is a natural,
though not a necessary, result of the publication; but the defendant
has urged that the allegation of loss is not specific enough, and that
the names mt~st be set out of those persons who were deterred from
employing him. In Trenton Ins. Co. v. Perrine, 23 N. J. Law, 402,
415, 67 Am. Dec. 400, it was said:

"The general rule certainly is that where the plaintitr alleges, by way of
special damage, the loss of custom.ers in. the way of his trade, or the refusal
of friends and acquaintances to associate with him, or the loss of marriage,
or the loss of service, the names of such customers or friends, or the name
of the person with whom marriage would have been contracted or service
performed, must be stated. But the rule is relaxed when the individuals may
be supposed to be, unknown to the plaintiff, or where it is impossible to specify
them, or where they are so ~umerous as to excuse a specific description on
the score of inconvenience." '

See Ratcliffe v. Evans (1892) 2 Q. B. 524; Evans v. Harris, I H.
& N. 251. Here it is not apparent that the names were unknown to
the plaintiff, and there is no allegation to that effect. But this objec
tion, viz., failure to give names, is not specified in the defendant's
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demurrer. The provisions of section IS of the practice act (Mass,
Rev. Laws, p. 1$53, c. 173), are peculiarly applicable to a case like this.
H this defect had been pointed out by the demurrer, the plaintiff might
have asked leave to amend. Without determining that the defend
ant's objection would not have prevailed, had it been raised by a
demurrer sufficiently specific, we hold that the objection is not fatal
when not specifically stated in the causes of demurrer. Morasse v.
Brochu, 151 Mass. 567, 573, 25 N. E. 74, 76, 8 L. R. A. 524,21 Am.
St. Rep. 474. If the defendant desires, he may still ask the court be
low to order the plaintiff to furnish the names of the persons upon
whose failure to employ him he chiefly relies for proof of special dam
age.

The other allegations of special damage are insufficient. (2) and
(6) were abandoned by plaintiff at the argument because not the
natural result of the language used. They charge a loss by the
defendant of the plaintiff's business, which could not have been the
result of the libel. (3) Does not set out how the plaintiff's credit
was impaired, and impairment of credit without further averment is
not sufficiently shown to be a natural result of the libel. (4) is stated
too vaguely, and perhaps was meant merely to reinforce (3). (5) is
so vague as to be unintelligible. Why was the plaintiff unable to
undertake work, and what difference is intended between undertaking
work and obtaining it? Perhaps this specification was intended
merely as a restatement of (I). As to (7), no connection between the
libel and the damage is shown. On proper motion, these allegations
may perhaps be stricken out, but the demurrer must be overruled.

The judgment of the Circuit Court is reversed, the demurrer of the
defendant to the amended declaration is overruled, the case is remand
ed to the Circuit Court for further proceedings not inconsistent with
our opinion passed down this day, and the costs of appeal are awarded
to the plaintiff in error.

CAMPBELL 'Y. AMERICAN ALKILI CO.

(OIrcutt Court ot Appeals, Third Circuit. September:m, 1903.)

No. 2.

1. CORPORATIONS-AsSESSMENTS ON STOCKHOT,DERB-DATE Oll' CALL.
A resolution was passed by the directors of a corporation that a call

be made on the holders of partly paid stock on September 16th following.
the same to be payable in installments at specified times thereafter.
Held, that September 16th was the date of the call for the purpose of
tlxing the liability of stockholders.

.. SAME-LIABILITY OJ!' BTOCKHO~DER-TRANSll'ER OJ!' STOCK.
Both at common law and under the statutes of Kew Jersey a stock

holder in a corporation Is liable for assessments on calls 'lawfully made
after he has been accepted by the corporation as a stockholder, and while
he stands registered as such on its books, and he Is not released trom
luch liability by a transfer of the stock alter the call haa been made,
but before it becomes payable. . .
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.. SA:HE....:.NEw-JmBSEY STATUTlll. : ' . ,
Underthe ~orporation law ~f New Jerlley, which ~rovldes (Sess. Laws

1896,p. 283, , 18) that "every corporation shall have power to create
two or more kinds of stock of such, classes, with such resu'lctionsor
qualifications thereof as shalt be stated or expressed In the certificate
of iuc9rpqrat,iqn," aprovisiono,f':IlUch certificate,aleo embodied in the
certific/!.tli!S of shares, o,f partiaUy paid preferred stock of a corporation,
that the holder of such shares otrecord pn the books of the corporation
at the time of the making of an assessment thereon, and he only, shall
be liabl~forsuch assessment, is binding on such 'holder, and fixes his
personal liability.

'\ BAME-REMEDY FOR COLLECTION OpABSEBSMENTS-RIGHT TO SUE AT LAW.
A state statu,te giving corporations a lien on the shares of stockholders

for Jissessments, and authorizing a forfeiture and sale of the stock in
case of default, does not provide an exclusive remedy, but is cumulative,
and the ,corporation may, at its eleCtion, maintain' an action in assumpsit
against the delinquent stockholder.

Ii. BUlE-AcTION TO RECOVER ASSESSMEN'T-:-DEFENSES.
The validity of an order by the directors of a corporation making an

assessment on stockholders cannot be collaterally attacked by a stock
holder in an action against him tOl'etiover the assessment.

In Error to the Circuit Court of, the United States for the Eastern
District, of Pennsylvania.

F. B. Bracken and John G. Johnson, for plaintiff in error.
R. D. Brown,for defendant in error.
Before Ac:::HESON, Circuit Judge, and BUFFINGTON and

KIRKPATRICK, District Judges.

KIRKPATRICK, Distl,"ict Judge. The American Alkili Company,
the plaintiff below, brought its action in assumpsit against William S.
Campbell, tl!e plaintiff in error herein, and alleged: That it was a
corporation duly incorporated under the laws of the state of New
Jersey on April 29, 1899, with an authorized capital of $30,000,000,
of which $6,000,000 was preferred stock, consisting of 120,000 shares
of the par value of $50 each, and on which preferred stock there had
been paid to the company, by the original subscribers therefor, the
sum of $10 each. That on the 12th day of September, 1901, at a meet
ing of the board of directors of said company, duly called and held, the
following resolution was adopted:

"Resolved, for the purpose of providing funds for the completion of the
present works, the building of additional works and providing working capi
tal, that a call of ten dollars upon each' share of the preferred stock of the
colli:pany be made September 16, 1901, payable at the office of the company
in, four installments as follows: First Installment, $2.50 per share, October
21, '1001; second Installment of $2.50 per share, payable January 21, 1902;:
third installment of $2.50 per share, payable April 21, 1902; and fourth in
stallment of $2.50 per share, payable July 21i 1902."

The first installment called for, by the above resolution was, at a
subsequent meeting of the' board of directors, postponed until Novem
~~t,~l,l90l, and th~t~9Ith 'the ,c~ll.ri1ade under :the resolution of
'September 12, 1901; and the postponement of the time of payment of
the first installment were ratified at a meeting of the stockholders of

,. 4. See Corporations, vol. 12, Cent. Dig. § 390.
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the company. That on September 16, 1901, the defendant below was
the holder of 5,100 shares of the preferred stock of the plaintiff com
pany, and that the same were duly registered and stood in his name
upon its books; and that as such stockholder notice was given him of
the passage of the resolution of September 12, 1901, above set out,
and demand was made upon him for the sum due by him thereon.

We are of the opinion that this action is proper in form, and that the
declaration sets out a good cause of action. \Vebster v. Upton, gl
U. S. 65, 23 L. Ed. 384; Nashua Savings Bank v. Anglo-American
Land Mortgage & A. Co., 48 C. C. A. 15, 108 Fed. 764; Pullman v.
Upton, 96 U. S. 328, 24 L. Ed. 8r8. The affidavit of defense admits
that on the 12th day of September, rgol, the defendant was the owner
of 5,100 shares of the preferred stock of the plaintiff corporation of
the par value of $50 each, upon which there had been paid $10 each
300 of said shares having been acquired by him by original subscrip
tion, and 4,800 by subsequent purchase; that he continued to be the
holder of record of all of said shares until October 3, Igor, when he
sold the said shares to one David S. Thomson, surrendered his cer
tificates, and the said stock was transferred to said Thomson on the
books of the company, and new certificates for said stock were issued
to said Thomson by the company, and that thereby he became "re
lieved and discharged of and from all liability for any unpaid calls made
on said shares of preferred stock prior to the date of said transfer,
and for any calls which might be made or become due thereon after
said date"; that by virtue of the statutes of New Jersey (which are set
forth) and the principles of law established and followed by the courts
of New Jersey, a transfer of stock, followed by registry of transfer
and grant of new certificates, the subscriber and former owner of stock
is relieved from unpaid and future calls thereon; that the call de
scribed in plaintiff's declaration was abrogated by the subsequent
action of the directors September 25, Igor, and the stockholders on
October 30, IgOI, whereby it was illegally permitted to reduce the
capital stock of the company by allowing shareholders paying the
call to exchange five shares of part paid preferred stock for two shares
of the same full paid. The affidavit also sets forth and offers to prove
certain acts in the organization of the company and its subsequent
workings, which make this call fraudulent.

The first question which presents itself is, what is the date of the
call? A call is defined in Cook on Corporations, § 104, to be "an
official declaration by the proper corporate authorities that the whole
or a specified part of the subscription for stock is required to be paid."
The resolution of September 12, 19o1 (set out at length supra) pro
vides for a call September 16, Igor. In it both the date of the call and
the payments of the installments under it were fixed. It was the same
as if the call had been determined and made·of that date. The resolu
tion was only giving notice of what could have been done without no
tice. That the resolution provides for the payment in installments is
evidence of the fact that the call.was made as of a date antecedent to
that of the payment of the installments. There was but one debt
created-that of $10 per share, and it was payable in four "install
ments," which the Century Dictionary defines to be "partial payments

125F.-14
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on account ofaoebt due!' To use the language of die teamel:! Judge
in North American Company v. Bentley, 19 L.]. Q. B. N. S.427/'We
<:anriot help thinking that aeall is made and a debt accrues in respect
of it, although the time for payment. may not have arrived!' We are
of the opinion that the resolution of September 12th establishes the
date of the call as September 16; 1901. This being so, and the trans
fer of the stock to Thomson being made October 3, 1901, then did the
call of September 16th impose any personal liability upon Campbell,
the defendant below, the then owner and registered holder of the
stock; and, if Campbell thereby became liable, was this liability affect
ed by his subsequent transfer to Thomson, and the issue of a certificate
to him by the company? In Upton v. Tribilcock, 91 U. S. 45, 23 L.
Ed. 203, it was held that "the original holder of stock in a corporation
is liable for unpaid installments of stock without an expressed promise
to pay them!' And in Websterv.Upton; 91 U. S. 65, 23 L.Ed. 384,
this doctrine was approved, and the court went further, and said that
"the transferee of stock is liable for calls made after he has been ac
cepted by the company as a stockholder and his name registered on
the stock books as a corporator." This liability exists so .long as he
occupies that position and relation,and applies to all calls made dur~

ing that period. The same obligation to pay, ,we think, arises also
from the termsofthe New Jersey statute (Sess. Laws 1896, p. 284)
section 22 of which provides as ,follows : "The directors of every cor
poration may from time to time make assessments upon the shares of
stock subscribed for, not exceeding in the whole the par value thereof;
and the sum so assessed shall be paid to the. treasurer at such times
and by such installments as the di:rectors'shall direct." And section
40 of the act makes the transfer books the test as to who are share
holders. Under these provisions there is an implied promise by the
shareholder to pay the assessments,and beyond that is the equity to
contribute to the ,capital stock a:g-'-atrust fund for creditors. Section
21 of the act provides as follows :}'Each stockholder shall be bound
to pay on each' share held by him the sum necessary to complete the
amount of such share." Thetrao$feree is vesteCl,by substitution, with
the rights of the transferror to the Stock, but assumes also correspond
ing obligations. Becausethettan'sferror ceasesto have a voice in the
management of the company, and has no longer any interest or owner
ship in th~ property; he is freed from further liability, and the trans
feree is substituted and subjected to future calls by the corporation for
further aid to carry onits business and fulfill its corporate ends.

Campbell, the defendant below, being the registered holder· of
5,100 shares of preferred stock Ott' September 16,1901, was liable, as
such holder, ,for any unpaid and .uncalled for subscription thereon ; and
when such call was made by resolution of September 12th as of Sep;'
tember 16th, an obligation was then imposed on him to pay. Cook
on Corporations, § 256; Webste1'i,v.Upton, 9.1 U. S. 65, 23 L. Ed.
384; Pullman v. Upton, 96U. S~t328;'24L.Ed. 818; Finnv. Brown,
142 U. S. 56, 12 Sup. Ct.136;r3sL.Ed;936. But the transferee of
preferred stock duly registered' 0t1i1thebooks ofthe company was liable
for after"assessmentsas providoo in the certificates' held by the de
fendant. lUAfter payment of ten dollars per share on the preferred
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stock the subscribers thereto shall not be liable for any balance of their
subscription excepting upon such shares as shall stand of record on
the books of the company in their name at the time when any subse
quent assessments or calls are made, but the holder of such shares of
record on the books of the company at that time and they only shall
be liable for the same." Section 18 of the act (Sess. Laws 1896, p.
283) provides that "every corporation shall have power to create two
or more kinds of stock of such classes, with such restrictions or quali
fications thereof as shall be stated or expressed in the certificate of in
corporation"; while section 8, subsec. 4 (Sess. Laws 1896, p. 280), en
acts. that "the certificate of incorporation shall provide a description
of the different classes of stock, * * * with the terms on which
preferred shares are created." Under these provisions the conditions
referred to were properly embraced, and, as such, the defendant, by
having the shares standing in his name when the assessment \vas made,
obligated himself to pay the same. Weare therefore of the opinion
that the call of September 16, 1901, created a personal liability upon
Campbell, the defendant below, the then registered holder of the
stock, for its payment, and that this liability was one of which he
could not rid himself by afterwards transferring his share. The trans
fer of the stock by Campbell to Thomson, and the issue by the com
pany of a new certificate to Thomson, did not relieve Campbell from
his liability for the call. That liability had accrued September 16th,
when the call was made. It was complete and perfect, and the subse
quent transfer on October 3d was merely an act of accommodation to
enable the shareholder to sell and legally transfer his stock. There
was no expressed purpose of the shareholder or the company to affect
liabilities or rights then existing. It in no way inured to the benefit of
the company, nor could it serve to relieve the defendant of his obliga
tions to the company.

Can this liability to pay be enforced by an action at law? Doubtless
it can, unless the company is deprived of it by the remedy of forfeiture
provided by the statute. Where a right of action and a right of for
feiture exist, it is manifest that the company cannot resort to both;
but where a personal liability is imposed on a delinquent shareholder,
and the right to forfeit the share is also given, the law is clear that the
latter right is cumulative, and not exclusive. Ashton v. Burbank, 2
Fed. Cas. 26,2 Dill. 435. "A grant of the power to declare a forfeiture
for nonpayment does not by implication deprive the corporation of an
option of remedies." Cook on Corporations, § 124. It is put to its
election, and may resort to either; not both. It will be noticed that
the statute in this case is not mandatory, but permissive. The treas
urer is not directed to sell, and can only do so when ordered by the
board of directors, and then he shall sell at public sale. There is no
obligation imposed on the directors to follow this remedy permitted
by the statute. The language is (section 23): "If the owner of any
share shall neglect to pay any sum assessed for thirty days after the
time appointed for payment, the treasurer, when ordered by the board
shall sell at public auction such number of shares of the delinquent
owner as will pay all assessments due from him." The statute itself
recognizes the pre-existing liability and delinquency of the shareholder.
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The assessment was "due from him," and he was "delinquent." In the
meanwhile a right of action hadacq'ued to the company for the col
lection of the amount due, and this right could not have been in
tended to be taken away by a continuance of the default, but to have
furnished additional optional remedy if the default continued for a.
specified time. Under the law, generally, a corporation has a right
either to sell or forfeit. When, therefore, the New Jersey statute ~-.;:

pressly conferred a right to forfeit, it only conferred a power expressly
which had always existed impliedly without the statute. It is obvious,
therefore, that the express grant of an implied power of forfeiture of
stock should not be hdd to exclude the generally implied power to sue
for unpaid assessments, for both the right to forfeit and the right to
sue may impliedly exist concurrently at law.

Has the defendant, then, being liable for the assessment levied upon
the stock of which he was a registered holder on the books of the
company at the time of the call, shown any valid defense? We think
not. Doubtless a stockholder has a right to defend and resist a fraud
ulent call, "but an order (jf assesslllent, whether made by the directors,
as provided in the contract of subscription, or by the court, as the
successor inthis respect, was doubtless, unless directly attacked, con
clusive evidence of the necessity for making such an assessment, and
to that extent bound every stockholder." Great Western Tel. Co. v.
Purdy, 162 U. S. 329,16 Sup. Ct. 810,4° L. Ed. 986. If, therefore,
a stockholder desires to attack an assessment, he must do so directly,
and not collaterally (Elizabethtown Gaslight Co.~v.·Green, 49 N. J.
Eq. 329, 24 Atl.S60); otherwise it might happen that one stockholder
might be. released and another held, while the same legal liability at
tached to ellch.

On the whole case we are of the opinion that the defendant's lia
bilityattache.d September 16, 1901, the date of the call ; that he was
not relieved of his liability by the transfer of his stock October 3,
19°1; and that to theactiotl here properly brought he has no defense.

The jud~entof the Circuit Court is affirmed. .

...

~ULLER v. KEL:J;.Y. .

(Circ».1t Court of ApIleals, Third Circuit. September 24, 1903.)

No. 8.

1; ATTORNltl·.urm Ct.IENT--V.6,LIDIT1 OF CONTRACT FOR CONTINGENT FElt
QUESTIONS. FOR JURY. '.

Plaintiff•.8 Swiss immigrant, WllO had been. In this c9untry but about
8 month, and neither sP\lke nor understood English, w.lles thrown' from
a streetcar and severely and perlllanently injured. .He was taken to a
hospital, .where: be remained unconscious for two o~ three. days, after
which for 'several' months he continued in a highly ner.vous condition,
diagn,osed8s hysteria,~of such character ~pd severityfhll.thls onlyac
quaintanCfl 'Wll.sforbidden to talk. to him, and all C9mmunication .. with
him was through it physician who spoke ~'erman and by means of writ
ing. His injuries were 9f such character that after he had been confined
in thehospitll.l five monthll, and after.examlnations by its own physicians,
the traction COmpany paid $10,OOOascomp¢nsatlon.for h~s injuries with·
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out suit or contest. Some 15 days after the injury, plaintiff, through the
agency of the physician, who acted as interpreter, signed a writing by
which he employed defendant as his attorney, and agreed to pay him for
his services one-half the amount recovered from the company. He did
not see defendant,. and had never previously heard of him. He after
ward received as his share of the recovery some $4,500, and receipted
for the same before leaving the hospital. Subsequently he brought suit
against defendant to recover the $5,000 retained by the latter. Held, that
plaintiff was entitled to have submitted to the jury the question whether,
under the circumstances shown, there was any contract with defendant,
and whether, if so, it was fair and conscionable; the rule of the federal
courts as well as the courts of the state being that such contracts will be
closely scrutinized, and if extortionate or unconscionable, or if obtained
by undue means, will not be upheld.

Dallas, Circuit Judge, dissenting.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

For opinion below, see II6 Fed. 545.
Edward F. Hoffman, for plaintiff in error.
D. Webster Dougherty, for defendant in error.
Before ACHESON and DALLAS, Circuit Judges, and BUF

FINGTON, District Judge.

BUFFINGTON, District Judge. Jean Muller, the plaintiff in
error, a Swiss immigrant, landed at Philadelphia in April, 1900. He
spoke no English, had no relatives in this country, and, indeed, no
acquaintances, save one Ghaul, with whom he boarded. He found
employment at Cramps' Shipyards. On May 18th he was forcibly
ejected from a street car while in motion by a conductor and badly
injured. He was removed to a hospital in an unconscious condition,
and so remained for two or three days. On his return to conscious
ness he was in a pitiable state. As a result of his injuries he had
either become totally deaf or his mental condition was that of hysteria.
He was in so highly a nervous condition that he had to be forbidden
intercourse. He was communicated with by the doctor writing on
slips of paper. His mental condition was then and for some months
diagnosed as hysteria. Dr. Boyer, of the hospital staff, thought it
was hysteria, and the defendant himself testified that there was such
doubt among the physicians as to whether the plaintiff's injuries
were real or a case of hysteria that he procured the services of several
expert neurologists to ascertain that fact. Probably the most cogent
proof of the grave character of his injuries was that after five months
confinement in the hospital under treatment, and after examinations
of him made by its own physicians, the traction company paid, without
suit or contest, the very unusual sum of $10,000 as compensation for
the injuries inflicted on him. Mr. Duane, the counsel for that com
pany, characterized it "as the strongest case in favor of the plaintiff as
regards damages which has ever been referred to me by the Union
'fraction Company. It was for that reason I was willing to pay the
very unusual sum of ten thousand dollars in settlement." When the
plaintiff .regained consciousness he was in a highly nervous and hys
terical state. 'When his boarding master Ghaul saw him several days
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later, whkh ",vas ne.ar the date of the power ·of attorney in question,
the. plaintHl.cbUld not talk t9,.pim without crying, and his condition
wa.$ such that the attendant physician had to forbid Ghaul talking with
him. Indeed, one witness who visited him so late as September
testified th~t Dr. Kieffer, the hospital surgeon in charge of plaintiff.
then had him secrete himself so that he could see the condition of the
plaintiff unobserved, and that he saw him moving along. leaning his
whole weight against the walls. He was wholly dependent for com7
munication with others on Dr. Kieffer, who spoke German, and
communicated by writing on slips of paper. The nature of the in
terpreting serVices so rendered wa& testified to by Brodt,a claim ad
juster of the traction company, who visited the plaintiff, and con
versed with him through the doctor, who suggested that he be paid
by the company $25 or $30 for interpreting and keeping counsel from
seeing the plaintiff. It was also in evidence there was later deducted
from the amount paid by the traction company $I50 for his (Kieffer's)
services as interpreter. In this state of a.ffairs, some I5 days after the
accident, and when, if his testin~ony is believed, he was unsuccessfully
requesting to see the Swiss. consul for consultation, the plaintiff, with
out knowihg or even seeing the defendant, is alleged to have made,
through the agency of Dr. Kieffer, an agreement with the defendant
for a contingent fee, the outcome of which agreement was to allow
the latter to charge the sum of $5,000 for alleged services, to pay Dr.
Kieffer$I50.for services as interpreter, to pay physicians for exam
ining the· plaintiff to qualify themselves to testify as to his mental
and physical condition $255, and to leave the plaintiff, after deduct
ing $66.25 for witness and court costs, the sum of $4,528.75 as his
share of the$IO,ooo paid by the traction company to the defendant
as compensation for Muller's injuries. The evidence indicates that
the plaintiff is permanently disabled, and that upon the sum paid by
the traction company depends, his future livelihood. After leaving
the hospital and procuririgcounsel through the intervention of the
Swiss consul, Muller brought suit against the defendant, his former
attorney, to recover the balance; but at the close of the testimony the
case was taken. from the jury and binding instructions given against
him, the court holding, in effect, that the plaintiff was concluded by the
written agreemeflt to pay the contingent fee, and by his written receipt
for the balance paid him just before he left the hospital. The refusal
of the court to submit the case to the jury is here assigned for error.

.~fter careful consideration, we are of opinion the assignment should
be sustained. The agreement was not only between counsel and
client; it was for an unusual and very large amount; it was made
without the parties meeting; it was arbitrarily fixed by counsel, with
out knowing the extent of the plaintiff's injuries, without information
from him as to. the circumstances or facts of the case; it was made
by the client without any information of the character, standing,
ability, or reliability ofthe counsel, under the statement of the doctor,
in whom he would naturally have aU faith, that he would have to pay
such fees to any American lawyer; it was made, if the plaintiff's
testimony was believed, under the belief that he was engaging another
lawyer, who had been recommended by Ghaul; and not only was it
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made by one ignorant of our language and procedure, but it was made
with a sick and shattered man, suffering from the effects of a most
serious accident, and of whose mental balance and capacity there was,
to say the least, grave question. Under such circumstances, we
think the question was not one of changing a written contract, but
whether, under the circumstances, there was any contract between
them. The counsel admitted receiving the money. He sought to
defend against payment of the unpaid balance by showing a contract
for this large sum, made under the circumstances recited, with his
client. In view of the attendant facts and circumstances of this case,
we think the plaintiff had, under the authorities, a right to have that
'question determined by a jury. Now, in this case, we discard for
present purposes all questions of ethics and the grave temptations to
professional misconduct agreements, such as the present are prone to
foster, and assume the right of counsel, under proper conditions.
to make such bargains. But conceding the right to so contract, as
was done in Taylor v. Bemiss, 110 U. S. 45, 3 Sup. Ct. 441, 28 L. Ed.
64: "This, however," as was there said by Mr. Justice Miller, "does
not remove the suspicion which naturally attaches to such contracts;
and where it can be shown that they are obtained from the suitor by
any undue influence of the attorney over the client, or of any fraud or
imposition, or that the compensation is clearly excessive, so as to
amount to extortion, the court will in a proper case protect the party
aggrieved." In Pennsylvania the rule is the same. In Shoemaker
v. Stiles, 102 Pa. 553, it was said: "The parties were attorney and
client. The relation gave rise to great confidence, and the attorney
is presumed to have the power to strongly influence his client, and to
gain by his good nature and credulity, and to obtain undue advantages
and gratuities. Hence the law often declares transactions between
them void which between other persons would be unobjectionable.
Unless the transaction was fair and conscionable, it is deemed a con
structive fraud." And in Chester v. Barber, 97 Pa. 463: "That an
attorney may make any contract he sees proper with his client in
regard to his compensation, and acting in his own behalf, and with
reference to his own property, is not denied. All that the law will do
in such a case is to scrutinize the transaction, and see that it is fair,
and that no unconscionable advantage has been taken either of the
necessities or the ignorance of the client." The general consensus of
opinion is summarized in 5 Am. & Eng. Ency.Law (2d Ed.) p. 828:
"It may be stated as a well-grounded rule that a contract for a con
tingent fee must be made in good faith, uberrima fides, without sup
pression or reserve of fact, or apprehended difficulties, or .undue in
fluence of any sort or degree; and the compensation bargained for
must be absolutely just and fair, so that the transaction is character
ized throughout by all good faith to the client." Indeed, in the case of
Herman v. Metropolitan Street Ry. Co. (C. C.) 121 Fed. 184, where
an attorney claimed soper cent. for the recovery of $500 in an acci
dent case, under an agreement for a contingent fee, Judge Lacombe
went to the length of saying that a fee of such proportion was in itself
in that case unconscionable. He there said: "The court is not satis
fied that such a contract was made, but, if it were, it was so utterly
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unconscionable as to be void. Matter 'of Fitzsimons (Sup., First
Dept., Dec., 1902) 79 N. Y. Supp. 194. The action was to recover
damages, for injuries .resulting .from an brdinarystreet accident-a
collision between a car and a truck. To constrain or persuade a client
into an agreement to give half the recovery, and to pay all the dis
bursements; for preparing and trying such a case, is an abuse of con
fidence, which, in the language of the cases cited, it would not be in
the interest of public policy or professional ethics to approve." Under
these circumstances, and in view of the facts and circumstances of this
case, and the testimony that the fee charged was far in excess of the
value of the services rendered, we think the plaintiff was entitled to
have the jury pass upon his mental capacity at the time to enter
into an agreement of this character, and to "scrutinize the transaction,
and see that it was fair, and that no unconscionable advantage has
been taken either of the necessitie's or the ignorance of the client"
(Chester v. Barber, supra) ito ascertain whether the transaction was
fair and conscionable (Shoemaker v. Stiles, supra) i and, if the com
pensation was so clearly excessive as to amount to extortion, to pro
tect the party aggrieved thereby (Taylor v. Bemiss, supra). The
plaintiff having been deprived of his constitutional right. to a jury;
trial, the case will be reversed, and a venire de novo awarded.

DALLAS, Circuit Judge (dissenting). A contract for a contingent
fee is valid. Wylie v. Coxe, 15 How. 415, 14 L. Ed. 753 i Wright v.
Tebbitts,91 U. S. 252, 23 L. Ed. 320i Stanton v. Embrey, 93 U. S.
548,23 L. Ed. 983; McPherson v. Cox,¢ U. S. 404, 24 L. Ed. 746;
Taylor v. Bemiss, 110 U. S. 42, 3 Sup. Ct. 441, 28 L. Ed. 64. Where
a party to such a contract alleges that he lacked contractual capacity
when he made it, the burden of sustaining that allegation rests upon
him, precisely as it would with respect to any other contrad. .There
fore I cannot agree that the trial court should have permitted the
jury to set aside the written contract which was admittedly made in

,this case, upon evidence that the plaintiff below was nervous and hys-
terical, but without any proof that he was incapable of comprehending
what he was doing, and in the face of testimony which, as I think.
clearly shows that he was not.

I do agree that it is the duty of the courts to scrutinize such trans
actions, and I may be permitted to add that, in my judgment, this
duty should be rigorously discharged. If it be found that the attor
ney has exercised undue influence over the client, has been guilty of
fraud, imposition, or extortion, or bas in any manner abused the con
fidence which pertains to the relation of attorney and client, the party
aggrieved ought to be, and in a proper case will be,protected. But,
as I read it, this record discloses no testimony that the attorney
against whom this suit was brought. did any of these things. There
fore I think the learned judge was right in directing a verdict for the
defendant, and that the judgment which was entored should be af..
mme~ , '



BURLEIGH V. FOREMAN.

BURLEIGH et al. v. FOREMAN.

(Circuit Court of Appeals, First Circuit. September 22, 1903.)

No. 472.

217

1. BANKRUPTCY-ApPEALABLE ORDEUS.
Following Union Trust Co., Petitioner (C. C. A.) 122 Fed. 937, a court

of bankruptcy has undoubted power to marshal assets in the bands of
a trustee, as between partnership and individual creditors, in the exer
cise of its equitable jUrisdiction conferred by Bankr. Act July I, 1898,
c. 541, § 2, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420]; and when, in
the course of such proceedings, a distinct and separable issue is raised
between parties intervening, involving substantial rights, and which might
arise at common law or in equity, the case presents a controversy within
the meaning of section 24a, and an appeal lies from the order made
thereon under such section to the Circuit Court of Appeals.

Appeal from the District Court of the United States for the District
of Massachusetts.

Addison C. Burnham (Albert S. Hutchinson, of counsel), for ap
pellants.

Bancroft Gherardi Davis, for appellee.
Before COLT, PUTNAM, and ALDRICH, Circuit Judges.

PUTNAM, Circuit Judge. This is an appeal from a decree of the
District Court for the district of Massachusetts. The proceedings
arose out of the bankruptcy of the copartnership of E. C. Hodges &
Co., and the question involved is an issue between the creditors of the
copartnership and the creditors of one of the copartners, Hodges, rela
tive to the title to the proceeds of seats at the Boston and the New
York Stock Exchanges, and at the Chicago Board of Trade, and cer
tain notes and shares of stock of the Wheelman Company. All these
assets stood in the name of Hodges; but the creditors of the copart
nership claim that they, in fact, belonged to it. A decree was entered
that the property constituted joint assets. Thereupon this appeal
was seasonably taken. The appellants are Charles B. Burleigh and
the Washington National Bank, creditors of Hodges, and Freeman
Hutchinson as trustee of the joint and several estates. There is only
one appellee, Henry G. Foreman, a creditor of the copartnership.

Of course, in strictness, Burleigh, the Washington National Bank,
and Foreman should have been required to intervene in the litigation
each in behalf of himself and of all other creditors of the same class.
Unless interventions are made in that wav, it cannot be clear that ad
judications are conclusive against any creditors except those nominally
parties to the proceedings. However, no point is made on that ac
count, and, on the record as it stands, we are not required to assume
that there are any joint or several creditors except those before us.

The proceeding seems to have commenced with the filing of ac
counts by the trustee as required by law, crediting the assets in dis
pute to the individual estate of Hodges, and praying, in several peti-

'If 1. Appeal and review in bankruptcy cases, see note to In re Eggert, 43
C. C. A. 9.



tions and amended petitions, that dividends should be ordered on that
basis. Thereupon, Foreman ,filed 'severalanswets to the petitions,
solely in his. own behalf as stated, without any apparent authority from
the court to intervene, if any was needed. Burleigh and the Washing
ton National Bank, in like manner, filed petitions praying that the
assets should be marshaled as now claimed by them. The record con
tains a number of petitions and amendments, in various stages, be
fore the ultimate issues were framed. The result was that there was
an order directing reforined pleadings, which clearly recognized the
standing a~ litigants of the creditors who took this appeal. The
District Court, having, as we have said, decided that the assets in ques
tion belonged to the copartnership, entered accordingly a decree which
fully disposed of that issue; and which, therefore, so far as this sub
ject-matter is concerned, was final. Thereupon, Burleigh, the Wash
ington National Bank, and Hutchinson a.s trustee appealed, as we
have said, against Foreman only.

The appellee now moves to dismiss the appeal for several reasons,
only one of which has been relied on at bar. That is as follows:

"The matter sought to be brought before this court on appeal is not within
the terms of section 25a, and is not a controversy in bankruptcy proceedings
within the meaning of section 24a of the bankruptcy' act."

Section 2 of the bankruptcy act of July I, 1898, c. 541, 30 Stat. 545
[D. S. Compo St. 1901, p. 3420], enumerates certain matters over
which the courts of bankruptcy are invested with jurisdiction at law
and in equity. This gives> them undoubted cognizance of the marshal
ing of assets in the possession of the trustee in proceedings like that
underlying this appeal, as was fully explained by us in Union Trust
Company, Petitioner (C. C. A.) 122 Fed. 937. In this respect the Dis
trict Courts are not within the prohibition of Bardes v. Hawarden
Bank, 178 D. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, and of decisions
which have followed that case, buttheir powers are analogous to those
exercised by equity courts in marshaling and distributing assets which
have come within their control and into their custody. When, how
ever, the equity courts assume a jurisdiction of that character, it is
a fundamental rule, so far as the federal tribunals are concerned, that,
whenever any party intervening raises a distinct and separable issue
or controversy involving substantial pecuniary rights, an appeal li~s.

Pursuing that analogy, anappeal should be allowed in the present case.
A construction of the bankruptcy act of 1898 which would lead to a
different conclusion would be monstrous. It would give a single
judge absolute power over questions of fact concerning estates in bank
ntptcy, no matter how immense, while no such power exists in any
other branch of the federal judicial jurisdiction. Such a result should
not be accepted unless the statute furnishes some express provision in
that direction, clear and positive. None such exists.

The relief given by the bankruptcy act of 1898 to litigants dissatis
fied with the conclusions of the District Court are. distinctly threefold:
First, there is an appeal provided in section 25, with reference to the
specific matters named therein. This was needed if an appeal was
to be allowed, as the matters to which it relates could arise in bank-
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ruptcy only. Second, section 24b gives the several Circuit Courts
of Appeals jurisdiction "to superintend and revise in matter of law the
proceedings of the several inferior courts of bankruptcy within their
jurisdiction." Third, section 24a invests them "with appellate juris
diction of controversies arising in bankruptcy proceedings from the
courts of bankruptcy from which they have appellate jurisdiction in
other cases."

Notwithstanding the limited form of expression in section 24b, the
appellee maintains that its provision for revision relates to all matters
covered by section 2 of the act of 1898, exclusive of all other methods
of relief. It is true that, when a statute vests a new jurisdiction and
simultaneously enacts a specific remedy, it ordinarily excludes by im
plication all others. Nevertheless, this is not a universal rule, as is
very peculiarly illustrated with reference to the construction of that
clause of section 5 of the act of March 3, 1891 (26 Stat. 826), estab
lishing the Circuit Courts of Appeals, which provides an appeal to
the Supreme Court in cases in which the jurisdiction of the court be
low is in issue. It is the settled construction of this statute that,
contrary to the usual rule to which we have referred, the losing party
in a Circuit Court or a District Court may take to the Supreme Court
the question of jurisdiction in accordance with Hiis provision of stat
ute, or, notwithstanding the ordinary implication arising from the
specific grant of this method of relief, he may take the entire case,
including the question of jurisdiction, to the Circuit Court of Appeals.
So with reference to this provision of the bankruptcy act of 1898, on
which the appellee relies, it is not unreasonable to hold that a dissatis
fied litigant may appeal as to both the law and facts, or may, where a
question of law is concerned, take the less expensive and the more
summary manner of raising that alone by a revisory petition. Cer
tainly, no detriment could come therefrom, because, in the latter case,
the party aggrieved waives all questions of fact which is for the ad
vantage of the winning party in the court below. Such certainly has
been the practical construction of this statutory provision, because, in
many cases before us, and also in some cases before the Supreme
Court, revisory petitions have been considered without objection, even
where the issue was clearly of an adversary character, and, in accord
ance with the rule of Bardes v. Hawarden Bank, not within the juris
diction of the court of bankruptcy except by the consent of both
parties thereto. But this case rests on a more substantial basis.

The appellee maintains that we early decided this question in his
favor. This is not maintainable in view of the express caution which
we have given the bar in several cases, among the rest in Hutchinson
v. Otis (decided on May 22,1902) 115 Fed. 937, 941, 53 C. C. A. 419,
in Hutchinson, Trustee, v. Otis, Wilcox & Co., Hutchinson, Peti
tioner, and Osborne, Petitioner (decided by us on September 4, 1902)
123 Fed. 14. We need not refer to these opinions at length, because
they leave it clear that there has been no formal decision by us of the
issue now before us. In the same vein, on a revisory petition in
Franklin A. Chase et a1., Petitioners, 124 Fed. 753, we passed. down
on June 18, 1903, an opinion sustaining the petition, although the
issue there was of an adversary character, and might have been forced
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into a format suit on the rule of Louisville Trust Company v. Comin
gor, 184 U. S.18, 22 Sup. Ct. 293, 46 L. Ed. 413.

Neither has the Supreme Court expre$sly ruled on the proposition
before us. It has, without question, permitted cases to come before
it based on revisory petitions to the Circuit Courts of Appeals with
out comment on this topic, White v. Schloerb, 178 U. S. 542, 20
Sup. Ct. 1007, 44 L. Ed. Il83; Bryan v. Bernheimer, 181 U. S. 188,
21 Sup. Ct. 557. 45 L. Ed. 814; Wall v. Cox, 181 U. S. 244, 21 Sup.
Ct. 642,45 L. Ed. 845; Mueller v. Nugent, 184 U. S. I, 22 Sup. Ct.
26g,46 L. Ed. 4°5; Louisville Trust Company v. Comingor. 184 U. S.
18,22 Sup. Ct. 293,46 L. Ed. 413, already cited; Metcalf v. Barker,
187 U. S. 165,23 Sup. Ct. 67, 47 L. Ed. 122; Page v. Edmunds, 187
U. S. 596, 23 Sup. Ct. 200, 47 L. Ed. 318; and Clarke v. Larremore.
188 U. S. 486, 23 Sup. Ct. 363, 47 L. Ed. 555. In these cases it has
proceeded so indiscriminately on the foundation of a revised petitior
to a Circuit Court of Appeals as to give much color to our proposition
that in many cases parti~s considering themselves aggrieved may pro
ceed either by such a petition Or by appeal. Wall v. Cox and Louis
ville Trust Company v. Comingor, ubi supra, were dearly cases of an
adversary character, and so far beyond the jurisdiction of the District
Court unless by cbnsent. in accordance with the rule in Bardes v.
Hawarden Bank, that the party aggrieved certainly had a right of ap
peal, On all rules of law, if he had seen fit to exercise it. We have
searched carefully the la.te decision of the Supreme Court in Hutchin
son v. Otis, 190 U. S. 552, 23 Sup. Ct. 778, 47 L. Ed. Il79, without find
ing any light on this particular topic.

But, clearly, "proceedings of the several inferior courts of bank
ruptcy" and "controversies arising in bankruptcy proceedings," as to
the latter of which appeals to the Circuit Courts of Appeals are ex
pressly allowed, may take. on entirely different characters. The Su
preme Court has dearly recognized the distinction in Bardes v. Ha
warden Bank, ubi supra,at page 536, 178 U. S., at page 1005,20 Sup.
Ct., and 44 L. Ed. Il7S, and again in Denver First National Bank v.
Klug, 186U. S. 202, 20S, 22 Sup. Ct. 899, 46 L. Ed. 1127. We have
explained this in Hutchinson v. Otis (c. C. A.) 123 Fed. 14.

The subject-matter of this appeal is not in any way peculiar to
bankruptcy. Questions of marshaling .assets between a copartnership
and individual partners arise at common law, but oftener at equity.
In the present case the controversy is governed entirely by the princi
ples of the common law and the rules of equity, ~nd it is, therefore,
for the reasons we have given, of an essentially uifferent dass from
the matters as to which. section 25a allows appeals. It is involved
in the present "bankruptcy proceedings" simply because it arose in
them, within the meaning of the citation already made from section
24a of the statute of 18gB. The question involved is not, in any

. proper sense of the word, a mere proceeding in bankruptcy; and there
is no reason, either in the theory ofthe law or in the express language
of the stat-\1te, why relief ,s1l.ould 1?e limited to that ~ind which is af
forded only with reference to such proceedings.
\", .The moti()n to dismiss the appeal is denied.
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1. PLEDGES-VALIDITY-SUFFICIENCY OF DELIVERY.
By an agreement a paper company was to deliver all the product of

its mill to plaintiffs, who were its selling agents, as security for ad
vances which were made to it by plaintiffs, and such deliveries were
made as fast as the goods were manufactured to a designated agent for
plaintiffs, who was also an employe of the company, and the product
when so delivered was placed by itself on the premises of the company,
and was thereafter controlled by the agent, who shipped it from time
to time for sale when ordered by plaintiffs. Hel.d that, under the rule
that there must be both delivery and continued possession to constitute
a valid pledge as to third parties, there was such actual delivery and
continued possession by the pledgees as to render the pledge valid as
against an assignee in insolvency of the company, with respect to the
goods on hand in the custody of the agent when the assignee was ap
pointed.

2. SAME-RECEIPTS.
A pledge is not invalidated because no receipt was given the pledgor

for the goods when they were actually delivered to an agent of the
pledgee, although they remained on the premises of the pledgor, nor
because on a transfer of possession by the agent to a successor he took
no receipt for the goods.

8. INSOLVENCY-VALIDITY OF TRANSFERS-BullDEN OF PROOF.
To entitle an assignee in insolvency under the statute of Maine to in

voke the provisions of such statute making void transfers of property
by the insolvent within four months to one having reasonable cause to
believe him insolvent, or in contemplation of insolvency, or for the pur
pose of giving preference to pre-existing debts, such assignee must estab
lish by proof the facts which bring the transaction in question within
the terms of the statute and make it applicable.

In Error to the Circuit Court of the United States for the District of
Maine.

Charles F. Woodard, for plaintiff in error.
George E. Bird (William M. Bradley, on the brief), for detendant in

error.
Before COLT and PUTNAM, Circuit Judges, and ALDRICH,

District Judge.

ALDRICH, District Judge. This case involves an agreement or
pledge under which the plaintiff below, as selling agent of the Ban
gor Pulp & Paper Company, had advanced money largely in ex
cess of the value of the replevied goods, and one which contemplated
that the material in question-bundles and rolls of paper alreadv
finished into paper from pulp, and such as should from day to day
be finished-should be delivered to the plaintiff, now the defendant
in error, as security for the sums so advanced. There is no question
here as to the consideration or as to the actual good faith of the
parties, neither is there any question about the intention of the parties
to create security by pledge.

This case must therefore turn upon the question of delivery and
acceptance, or, in other words, upon change of possession. We as-
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~ume that it was necessary to the creation of a valid pledge, as against
third parties, that it must have been intended that possession should
change from .the pledgor to the pledgee, and that, possession being
changed, it must be preserved by the pledgee through a retention of
such dominion over the property as the rules of law require.

This we assume, at the outset, to be an essential element of such
an agreement where the question of right is to be determined between
the pledgee and a bona fide purchaser or attaching creditor, and for
this case we may assume such to be the rule as between a pledgee
and an assignee in insolvency. Casey v. Cavatoc, 96 U. S. 467, 24
L. Ed; 779; Having asstlmed this, as contended for by the plaintiff in
error, the citations from the Maine statutes arid the authorities fail
to apply, for the reason that they are directed against situations where
a change of possession does not exist; and it results, therefore, that
the only question left to that side upon this branch of the case relates
to the sufficiency of the delivery and acceptance. In other words,
did the parties, intending to make the pledge effective, do enough to
answer the requirements of the law?

It being a question of intention, and a question whether the change
in the situation of the property was such as to be notice of a change
of possession, it was, under the circumstances, largely a question of
fact, to be determined under rules of law.

The learned judge who heard the case below has found that the pa·
per manufactured at the time of ~he agreement-350,OOO pounds at
2 cents a pound-was billed to the pledgees by the Bangor Pulp &
Paper Company, and that the·Bangor Pulp & Paper Company received
from the pledgees $6,500, and receipted for the same; that the paper,
so billed and receipted for, remained in the custody of the agent of
the pledgees at the mill of the Bangor Pulp & Paper Company at
Orono, Me., an agent whom the parties agreed upon for that purpose,
and who was an employe of the paper company; that, by arrange
ment of the parties, the paper thereafter manufactured was also put
into possession of the pledgees in the same way to secure the liens for
advances made thereon from time to time, and that it all remained in
the hands of the agents of the pledgees, subject to their orders; and
that thereafterwards, to the end that the situation might be made more
secure for the pledgees, the Bangor Pulp & Paper Company, on the
31st day of August, 1895, sent a communication to Train, Smith &
Co., the pledgees, as follows: .

"Boston, August 31, 1895.
"Messrs. Train, smith & Company__Gentlemen: In your order to keep your

general lien unimpaired:and, at the same time, to save the freight on the
goods, we agree to deliver each day to your agent here, Mr. John H. Kline,
the finished product of .~ur pape!: mill, taking his receipt therefor. These
goods are to remain in hi8pos~ession as YOur agent and may be kept in store
by him in our basement wlthoutchargeuntil shipped by him in your name.
We are to allow Mr. Kline to act as your agent. Very truly yours,

. "Bangor Pulp and Paper Company,
"Ohas. W. Walcott, Asst. Treal?urer."

It was further found as fact that from the said 31st day of August
the paper company for a time delivered to Mr. Kline, under this ar
rangement,all the finished product of the mill, the place of such de-
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posit being accessible from other portions of the miIl; that paper thus
deposited remained where it was deposited in the mill, apart by itself,
not confused with any other paper, until December 30, 1895, at which
time the paper company had constructed a new storehouse, and there
upon the paper which had been already delivered and deposited in
the basement and shipping room of the mill, as above stated, was
transferred to the new storehouse, and remained under the care of
Gedney, who had been appointed the agent of Train, Smith & Co.,
where it remained apart from all other paper until replevied; that the
several agents who had been appointed for the purpose of holding
possession and taking delivery, when ceasing to act for the pledgees,
made no formal delivery to their successor, but left the pile where it
was and as it was, each successor adding to the pile the product as it
was delivered to him; that no distinguishing marks had been put
upon any of the paper; that part of the deliveries were receipted for
by the agent, while others were not, but the paper for which receipts
had not been given was placed daily with the paper for which receipts
were given, and the same was taken charge of by the agent.

The learned judge ruled that the plaintiffs below became pledgees
of the paper so set apart and deposited with their agents, with power
and right to sell all or any portion of the same and credit the proceeds,
and that the pledgees were entitled to hold such paper under general
advances actually made; that paper delivered without receipts and
taken into the control of the plaintiffs' agents was affected with the
pledge the same as that receipted for.

We think the learned judge was right. The substantial question,
as we have said, is whethet there was a sufficient delivery and accept
ance of the property. There is no rule of law that a delivery or change
of possession shall be established by a receipt. There may be a valid
delivery and acceptance, or, in other words, a change of possession,
without a receipt. The real question being whether there was a suf
ficient delivery and change of possession, the receipts, such as were
given, were merely evidence upon that question, and there was no
error in including the property not receipted for, provided the facts
in other respects were sufficient to warrant the holding.

We assume, of course, as we have already said, and in accordance
with the cases cited by the plaintiff in error from the decisions of the
Supreme Court of Maine and of the Supreme Court of the United
States, that, as against third parties, a delivery of possession is essen
tial to a valid pledge or lien, and that continued possession is likewise
essential, and thus the situation at once resolves itself into one where
the real question is whether, upon the facts disclosed by the findings,
we should say, as a matter of law, that the facts did not warrant the
findings below. .

Thus, the necessity of delivery and continued possession being as
sumed, we must consider whether, upon the facts disclosed, the
situation was such as to require this court to say that the findings as
to delivery and possession were not warranted by law. In this con
nection it must be observed that the general and specific findings,
together with the rulings and the judgment thereon, to say nothing
of presumptions which ordinarily go with general findings and judg-
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ment» -sufficiently sbowtbat the :learped judge below treated -delivery
to'thepledgeesand <:ontinued pqssessionby them as essential ele
ments of a valid pledge. The whole theory of the findings proceeds
upon the idea that the parties understood a change of possession to be
necessary» and that they undertook to create such a change, and that
the judge who tried the case considetedsuch a change essential.

Upon the question whether possession was maintained, if acquired,
it will be seen that there is no finding that the pledgees abandoned
such possession of the 'property as they had, and, indeed, the record
discloses no evidence tending to show an intentional relinquishment
of such possession as they had. On the contrary, the evidence and
the finding show that, through their agents, they continued to exer
cise dominion over the property. And, if it were a question whether
the findings were justified by the evidence, it would apparently be
found that there is no evidence of an abandonment of the delivery
and possession which .the pledgees claim to have perpetuated through
their agents from Kline down through to Gedney.

Weare not aware of any absolute rule of law which would render
actual possession and .dominidn inoperative, and a pledge invalid
because the keeper selected to protect the property was in the employ
of the pledgor. Such a bailee or' keeper was in the employ of the
manufacturers in s'umner v. Hamlet; 12.Pick. 76; and even, as said
in Casey v. Cavaroc, 96 U. S. 467, 24 L. Ed. 779, temporary possession
may be in the pledgor himself as speci~l bailee without defeating the
legal possession of the pledgee. Neither is there any absolute rule
of law that, where one keeper succeeds another, formal delivery shall
be made to the successor. Of course, enough should be done to
identify the' property, and to show that dominion and control over
the property were assumed by' the successor, and this sufficiently
appears; for the learned judge below has said that the pile being left
where it was, and as it was, the successor added to this pile the prod
uct as it was delivered to him. Nor is there any absolute rule of
law which requires property pledged. to be removed from the premises
of the pledgor. It is enough if the facts sufficiently show that the
good~ are actually set apart in the keeping of the special bailee, with
authority to notify third persons that they are held in pledge, and to
remove the goods, if found. necessary for the safety of his principal.

Resuming consideration of the substantial question, which relates
to the sufficiency of the delivery, the general rule is that the delivery
must be such as to pass property, and this rule is apparently satisfied
by depositing the article pledged or'sold in some suitable place for
the pledgee or keeper to take away when he chooses, and the delivery
may be either actual or constructive. There is no occasion, however,
to deal with the doctrine of constructive delivery, for the goods here
were actually delivered in pursuance of an agreement and. upon a
valuable consideration actually advanced.

The Maine Case of Merrillv. Parker, 24 Me. 89, while not strictly
in point, as therewere no third-party interests, is still a strong case for
the defendant in error upon the question of sufficiency of change in
possession, because there an important thing remained to be done by
ti:le buyerJ who was to call and pay for the goods which had been bar-
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gained for and set aside in the seller's shop; still it was held that
enough was done to pass the title.

Of the cases which we have examined as illustrating the principle
involved in the question we are considering, that of Sumner v. Ham
let, 12 Pick. 76, would seem to apply itself to the situation more closely
than any other. See, also, Thorndike v. Bath, 114 Mass. 116, 19 Am.
Rep. 318.

Of course, where the property pledged is not removed from the
premises of the pledgee, the fact of actual delivery and of actual con
trol and dominion by the pledgee or i~ agent should clearly and un
mistakably appear, and, the fact being so established, the requirements
of the law are answered. In this case it is distinctly found that the
delivery or deposit was actually made to the pledgee, and that domin
ion over the property was exercised by the pledgee through its agents
down through to Gedney, when, in December, as distinctly found by
the learned judge below, the paper which had been already delivered
and deposited in the basement and shipping room of the mill was
transferred to the new storehouse and remained under the care of
Gedney, who had been appointed the agent of Train, Smith & Co.,
where it remained apart from all other paper until replevied.

Now, as to the question of the effect of insolvency proceedings.
Some part of the goods replevied were delivered within four months
of the assignment and of the insolvency proceedings; but they were
delivered in pursuance of an agreement entered into more than four
months before, and we must assume, from the general finding and
judgment, upon money actually advanced in good faith, and not upon
reasonable cause to believe or in contemplation of insolvency, or for
the purpose of giving preference to a pre-existing debt, or in fraud of
the laws of Maine relating to insolvency. We cannot upon writ of
error go into the question of fact whether the Bangor Pulp & Paper
Company was actually insolvent or whether the pledgee had reason to
believe that it was in a failing condition. The statute in question is
not operative in the hands of an assignee in insolvency against an
actual transaction of this kind, unless he establishes in the proper court
the facts contemplated by the statute as showing conditions under
which it will become effective. This the assignee has not done.
There are no findings against the pledgees upon the questions of
fact necessary to make the statute operative in the hands of the as
signee, while the general findings, the rulings, and the judgment carry
the presumption that the facts contemplated by the statute were found
against the assignee. This being so, we are not called upon to exam
ine the question whether insolvency proceedings would affect or im
pair the delivery of goods within four months, under an agreement,
prior to such period, made in contemplation of insolvency, as a
preference to secure a pre-existing debt upon reasonable cause to be
lieve insolvency, or in fraud of the insolvency laws of Maine.

Upon the findings, we think there was no error in the rulings as
to the insolvency phase of the case.

Having sustained the position of the court below as to the right of
possession by the pledgees, there is, we think, no occasion for dis
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cussitig.at length 'the qu~stions raised by the fifth assignment, for it
is clear enough, the pledge being valid and the right of possession on
thc:'part, of! the pledgees ;.being established as ane:x:isting and' con
tinuing, right, that the claim of possession on the part of the assignees
prior tothe date of the writ, without discharging the lienor pledge by
paying or tendering the amount due, was wrongful. .~ , "

The judgment of the Circuit Court is affirmed, and the defendant in
error is to r~cover costs ,6£ 'appeal.,.

tn re BOSTON DRY GOODS CO. et aL

In re'NOYES BROS.

(rn~~uit, Court of Appeals, First Circ;uit. October 13, 1903.)

No. 463 (Original).

1. BANKRUPTCy-PETITION FOR REVISION-SUFFlCtENCY OF REC()RD.
On a petition to revise in matter of· law the proceedings of a district

court in bankruptcy, in order t4at it may appear by the record that the
issues raised were presented below, and for other reaso~sl findings which
involve distinct propositions of law, or something as a I[!ubstitute therefor,
are nece$sary, and they cannot be sllPplied by a mere opinion of the
court. Whil~ in some 'cases involving issues Of a SUbstantial character
justice may require a rela:x:atlon of the rule, or the consideration of issues
not presenteQ. to the original tribunal, such course WilLnot be followed
where the questions raised relate merely to matters of .form or administra
tion, and no material detriment to the estate can result frolp the action
complained of.

Petition. for Revision. of Proceedings of the District Court of the
United States for the District of Massachusetts, in Bankruptcy.

:;; .... ,

Frank H. Stewart, for petitioners.
Jeremiah Smith, Jr., pro se, and :Ralph S. Bartlett, for George G.

Stratton and thirty-one other creditors.
Before COLT and PUTNAM; Circuit Judges, and ALDRICH,

District Judge. ' '

PUTNAM,'Circpit Judge. T~is is a petition .1.111der the bankruptcy
act of July I, 1898,c.54~,§ ~4b'i 30 Stat. 5~3 LV. s. Compo St. 1901,
p. 3432 ], by sundry creditors o£NQyes Bros., Incorporated, bankrupt.
Our jurisdiction is,. Of. course,. UJ:Ilited to matters of law. The object
of the petition is that we should ryvise the determination of the Dis
trict Cotirtwith reference to the election of trustt:e.s of the bankrupt
estate. It was brought by several creditors who voted for one Mr.
Spring for trustee, and who const~tuted the. majority in number of
those.presenta,t the meeting .whose.. claims had been allowed. The
referee admitted ~nd canvassed votes alleged to have been thrown by
other creditoTs;whose .c1aims had been allowed, for a board of three
trustees.' These, as their votes ~ere canvassed, constituted a majority

~·1•.Appeal and review in bankruptcy cases, see note to In re Eggert, 43
C. C. A.. 9. .
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in amount;. so the referee determined that there was no election, and
appointed one of the respondents sole trustee. His action was con
firmed by the District Court. The petitioners claim that their votes
elected Mr. Spring trustee, and object to the canva~sing made by the
referee, and to his appointing the present respondent trustee, and, in
fact, to his appointing any trustee.

It was observed in Falter v. Reinhard (D. C.) 104 Fed. 292, 295,
as to Mr. Zinn, whose choice as trustee was ultimately set aside in
part for the very reasons which are urged in this case, that there could
be no personal objection, and that he was a reputable citizen and a
business man of acknowledged ability, whose competency for the po
sition was not questioned. We must observe that the same may
properly be said about all the persons who were candidates for that
office in the case before us. Moreover, there is no evidence and no
suggestion that any substantial detriment would come to the estate
as the result of these proceedings, whichever way they may be deter
mined.

Ordinarily, with regard to revisory petitions of the class to which
the one at bar belongs, we have made due allowance for the facts
that the bankruptcy act of July I, 1898, gives no specific directions as
to the practice with reference thereto, and that our rule 36, framed
concerning the same, should be regarded as tentative, having been
designed especially to secure prompt administration, and with a lack
of experience on the part alike of the bench and the bar. Yet, of
course, it must be admitted that we are not expected to look through
the whole record for the purpose of ascertaining the issues intended
to be. laid before us, and we are not justified in doing so with regard
to conflicting or obscure statements. It must also be admitted that
ordinarily a record conforming strictly to the purpose of the statute
would present to us simply, clearly, and unequivocally issues of law,
to the like effect as by bills of exceptions, by proceedings without a
jury, under sections 649 and 700 of the Revised Statutes [D. S. Compo
St. 1901, pp. 525, 570], by proceeding-s in the Supreme Court in
causes of admiralty and maritime jurisdiction, while appeals lay from
the Circuit Courts to the Supreme Court as provided in the act of
February 16, 1875, C. 77, 18 Stat. 315 [D. S. Compo St. 1901, p. 525],
and by proceedings certifying causes to the Supreme Court as pro
vided in section 6 of the act of March 3, 1891, c. 517, 26 Stat. 826 [D.
S. Compo St. 1901, p. 547], establishing the Circuit Courts of Appeals.
While, with reference to a proceeding- of the class before us, there io
nothing which especially directs the District Court with regard to find
ings of fact or statements of conclusions of law, as do some of the stat
utes to which we refer, yet the various decisions of the Supreme
Court as to those statutes must be studied for a proper understand
ing of the substantial requisites of a record like that at bar. More
over, while as to some matters of a substantial character justice may
require that jurisdiction be taken on appeal of issues not presented
to the original tribunal, yet, as we will see, there is nothing of that
kind in the case before us; and, in order that it may appear by the
record that issues raised on appeal were presented below, findings of
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fact which involve distinct propositions of law, or something else as
a substitute., therefor, ,are necessary.

The petition in the present case was filed, as we have said, by one
class Qfcredito~, making the trustee a respondent, as also one of
the other 'Class 'of creditors by name, and it also assumed to make 31
others respondents, without naming them, all in the same class as
the creditor specified. The answers. make some objection to this
description of the 31 other creditors; but this was not followed up,
and all we need say is that we do not now assume to approve the form
of t4e petition in this particular or to disapprove it.

The record intends to raise two leading questions. One is, what
powers has the court in canvassing votes for a trustee alleged to have
been procured or solicited by the bankrupt, and how far should it
exercise them, and according to what rules. The second is whether
an atto~ney was properly allowed to represent creditors who were
not personally present,atthe meeting. As to both of these questions,
the allegations of the petition are in the form of statments by way of
inducement,and therefore they are neit1)er positive, direct, nor full.
'rhere are departures between the allegations in the body of the peti
tion alld the seriatim statement of the claimed errors of the District
Court, and further departures between each of them and the certifi
cate of the referee as to the questions which arose before him. The
petition is also erroneous ,in that it assumes that the opinion of the
learned judge of the District Court states the "findings, rulings, and
orders" of that court, so. that it may be brought before us to enable us
to ascertain the questions of law involved. The greater number of
the alleged errors are based on this hypothesis. A mere opinion is, of
course, no part of the record. There are no findings of the District
Court in any proper sense of the word, and all we have in lieu thereof
are such admissions as may be found ,in the answer, which do not in
any way touch the ~;ubstantial difficulties, and the certificate of the
referee, all the essential parts of which are as follows:

"The votes of certain creditors for the choice of a trustee were challenged
on the ground tbat the prqof of their claims and the authorization of appear
ance thereon by tbe attorney bad been obtained tbrough the solicitation of
the bankrupt by its treasurer, David W. Noyes, and its attorney, Amos L.
Hatheway, Esq., one of the receivers, for the purpose of procuring the elec
tion of the iatter .as one ofthe three trustees, for whom the votes were cast.
The other candidates on this, ticket were Jeremiah Smith, Jr., Esq., also one
of the receivers, and Victor J. Loring, E$q., counsel for one of the larger cred
itors, neither or whom participated in such solicitation as was made. The
evidence upon the question was· very brief, and is. herewith transmitted with
the exhibits. As I could not find that any undue influence had been exerted
lIPOn these creditors, nor any improper inducements .offered them to procure
the proofs of tbeIr claims, and, the matter being one in my discretion, I ruled
that they should be allowed to vote, and their votes were received accordingly.

"Further objection was made to the reception of certain of these votes
which had ,been ,signed bYicreditors who were not present in person at the
meetil)g, thon,gb an appearlill~e had been entered for alI. of, them by attorney,
by indorsement of his namJjupon their respective claims. The canvassing of
the votes being in progress, and no result having been declared, I permitted

'the attorney for these crllditors to amend their votes by' substituting his own
name as attorney, llnd casting the votes as such. The result of the ba\lot
was that thethreecan\lldlltes voted for, by these creditors had a majority
in value of the claims which had been proved and allowed, while the caudi-
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date ot the other creditors, Mr. Plummer C. Spring, also one ot the receivers.
bad a majority in number. No request being made by anyone that anotlter
ballot be taken, I declared there was no election, and appointed Mr. Smith
as trustee, from which said ruling parties have petitioned for a review by
the judge."

As we have already said, the petitioners assume that the opinion of
the learned judge of the District Court states the "findings, rulings,
and orders" of that court. This, as we have said, forms no part of
the record, so that there are no findings of that court in any proper
sense of the word. The decree of the court is general in its terms,
not containing any findings, but merely affirming the judgment and
orders of the referee. The record discloses no application to the
District Court for specific findings of fact, so that, in all respects, the
record is as the petitioners saw fit to make it.

Weare therefore left to the certificate of the referee to ascertain
from it, if we can, the issues which are intended to be presented.
It suggests two issues. One is with reference to the solicitation, in
ducement, and influence of the bankrupt with regard to the election
of trustees; the other relates to permitting an attorney to enter an
appearance for the respondent creditors, and further permitting the
amendment of their votes by inserting his name as attorney and
casting the votes as such.

As to the first issue, the certificate transmits the oral evidence with
reference thereto, together with the exhibits before the referee. It
is possible that, on searching through the evidence and the exhibits,
we might find a specific issue of law involved, and the same is the
fact with reference to the second issue. Of course, the matter of the
admittance by the referee of an attornev to appear before him pre
sents no specific formalities which necessarily raise an issue of law.
The practice in the District Court in Massachusetts is for referees to
admit attorneys to appear without any formal authorization. This
is allowable and proper, because it conforms the practice of the referee,
as it should conform, to the practice of the court itself. This is to
admit members of the bar of the Circuit Courts and District Courts to
appear on oral applications, according to the practice which prevails
alike in the state courts and in the federal courts. Shaw v. Bill, 95
U. S. Id, 24 L. Ed. 333.

In this particular case we do not feel called on to exercise the
liberality with reference to the practice on petitions of this character
which we have sometimes exercised, for the reasons which we have
already st~ted. If it involved substantial interests, we might make
the "due allowance" which we have said we have ordinarily made,
and endeavor to sift out from the record the issues of law, if it pre
sents any. \Ve might feel called on to do this even in cases which
could be said to relate to the mere administration by the District Court
of the bankruptcy statutes. But the case at bar is not merely ad
ministrative in its character; it relates to a subject-matter as to which,
as we have already said, there is no suggestion of any practical detri
ment that would come to the estate from the determination of the Dis
trict Court to which the petition relates, even if, strictly speaking, that
determination should have been otherwise than what it was. It would
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be detrimental to the authority of·the. District Court, injurious to its
administration of the bankruptcy statutes, and involve thenqmerous
and useless delays which those statutes evidently have been framed
to avoid, if,in administrative matters where no substantial interests
are concerned, we became meddlesome beyond what the law requires
of us. This; observation'applies particularly to this case, to the extent
that we ought riot to take' jurisdiction over propositions of' the char
acter submitted to us,. which the record does not clearly show were
brought specifically to the attention of the District Court, as we have
already explained. Therefore we are of the opinion that, if the peti
.tioners desired to raise the issues which they have sought to present,
they should have held themselves bound by the strict rules applicable
to petitions of this character; and tha.t, in this particular case, we
ought not undertake to revise the findings and conclusions of the
referee, which have been solemnly affirmed by the District Court, on
a record which confuses the issues of law and fact as they are confused
in the one before us.

The authority given by the referee to the attorney for the respon
dent creditors to amend votes was clearly properly exercised accord
ing to the liberal rules touching amendments which prevail in bank
ruptcy proceedings, and, indeed, it would be the same even under the
rules of the common law.

The petitioners raise an objection based on the statement of the
referee as to the matter 'being one in his discretion. At the most,
this was surplusage, because his action was prima facie justified by
his statement preceding it. The expression can hardly be construed
as the petitioners construe it, because it is unreasonable to conclude
that the referee determined that the matter was within his discretion
in the larger sense of the word. The District Court did not so con
strue it, because it affirmed in terms "the orders and judgment of
the referee," and used no expression to justify any suggestion that
it intended to approve the exercise by him of mere discretion. At
all events, it is especially plain, on the commonest rules of practice
relating to appellate proceedings to which we have referred, that the
record should make it clear that~averbal criticism of this character
was brought directly to the attention of the court of the original juris
diction before it was sought to be made the basis' of a revisory petition,
and there is nothing whatever of that character in the case at .bar.

Let there he a decree dismissing the petition, with costs for the
respondents. ·
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RUMFORD CHEMICAL WORKS v. NEW YORK BAKING POWDER 00.
et al

(Circuit CoUrt, S. D. New York. August 27, 1003.)

L PATENTS-INVENTION-CHANGE IN FORM OF MATERIAL.
Merely changing the form or condition of a substance by mechanical

means, by grinding or reducing it to a dner state, or conversely by pro
ducing it in a granular instead of a powdered form, does not make It a
new article, in the sense of the patent law, where it remains unchanged
in composition and properties.

I. SAME-BAKING POWDER.
The Catlin patent, No. 474,811, for a baking powder or preparation of

the usual composition, but in which the phosphoric acid element i8 in
granular form essentially free from pulverulent material instead of in
a finely pUlverized condition, as in prior compounds, the purpose being
to render it less subject to atmospheric change, so that it may be put
up in less expensive packages, is void for lack of patenable invention, in
the absence of proof that the product of the patent possesses different
properties in use than those of the prior art.

In Equity. This cause comes here at final hearing upon pleadings
and proofs. The bill is in the usual form for injunction and account
ing, infringement being charged of United States letters patent 474,8II
to Charles A. Catlin (assignor to plaintiff), May 17, 1892, for baking
powder.

Philip Mauro, for complainant.
Briesen & Knauth (Paul Bakewell, of counsel), for defendants.

LACOMBE, Circuit Judge. The specifications are more than
usually full, and an extended quotation from them will sufficiently pre
sent the questions whose decision seems controlling of the main issue
in the case. The patentee states that his-
". • • invention relates to that class of baking preparations in which
the active acid agent is, either in whole or in part, some form of phosphoric
acid or acid phosphate.

"Under the general head of baking preparations may be included,drst, the
ordinary baking powder, composed of a mixture of the phosphoric acid element
with a carbonate or bicarbonate as active agents; second, the phosphoric
acid element, when put up alone, as is sometimes done, without the carbonate
or bicarbonate; third, preparations in which the phosphoric acid element and
carbonate or its eqUivalent are put up in separate packages, to be mixed
before use; and, fourth, preparations known as 'self-raising dour,' 'quick
raising flour,' 'prepared flour,' and by various names, in which the phosphoric
acid element and carbonate are mixed by the manufacturer with flour in
proper proportions for use in making bread.

"Broadly stated, the present invention consists in the production of a bak
ing preparation in which the phosphoric acid element is in a practically uni
form granular condition, free from pulverulent phosphatic material. ThIs
granular phosphoric acid material constitutes a new product or article of
manUfacture, possessing peculiar and distinctive properties and characteristics
of great value for the purposes stated, as will be hereinafter explained.

"As is well known to those familiar with such matters, preparations of the
kind above referred to, as ordinarily prepared, while possessing the highest
dietetic value and leavening efficiency, possess, nevertheless, the property of
serious deterioration when freely exposed to atmospheric humidity, compelling
the manufacturer to employ extraordinary and expensive means In packing
to protect them from this Infiuence.
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"Heretofore it has been the aim of the manufacturer to produce the phos
phll:t;lce~em~~t~n,thc. f;n.est pulverulent condition possible, believing that thus,
and tlilIs only, oo'old highest efficiency;beobtained. I have discovered, how
ever, that the fine pulverulent conditiott1of the commercial phosphatic powders
is not necessary~lto highest efIicie.Q.cy i:q the l~ve~ngqqality,.but is rather
detrimental to it.' Indeed, the results of my expenments 'b'ave' demonstrated
that, when a baking powder baving the phosphatic element ina granular con
ditlo~ Is used ipplace of one contaiuiug that element mainly in a fine pulver-'
ulent~Qrm•. tlIe lea-veningefficiency ,of the ,preparation~s,materially aug
mented, .while at the same time the deterioration quality is retarded, if not
entirely,.oV.e~qome. TJief.~son.for fhe iucreased efIic~euci wUl be readily
understooa when we take into consideratiou the fact that within limits a
somewhat slow evolution of the leaveuing carbonic acid 'gas is, desirable, in
ord,er.~t tpo .much of it ml,l,ynot escape ,from the dough dtIr~llg tp.e mixture
and kneadi,n~,before ilie 'loaf is placed in the oven, but ra,tlie~ tllat a con
siderablepi!:rt of it shallJ:~xnain to be eV4lved during the, l)aking process,
that the40~gl;1 may be at its .Hlgbest expansion when hardened by the baking
into the Permanent cellul~ structllre of tlle finished loaf. , The slow evolution
quality ifJ not possessed 111 a marked degree by phosphatic baking pOWders,
as heretofore prepared, and especially is it lacking wben the phosphatic ele
ment employed is of a highiy .ll.ci,dulous, cna,racter. This is due to the ready
solUbility of the acid agent in its finely powdered condition, which, of course,
llrings it into rapill react~oij with the alkaline bicarbonate, and causes tbe
rapid evolution of its gas;. When, on the contrary, the particles of the acid
are ina 'coarSe condition, solution and consequent reaction are retarded. In
practice I have found, therefore, that by giving to the 'phosphatic element of
the baking powder a uniformly coarse ,coJ;ldit,op the property Qf slow evolution
of the gas is increased, and a consequent marked increase in baking efficiency
is obtained. In this respect, therefore, the new product possesses a distinct
advantage over phosphatic powders heretof:are made and used.

"As Is well-known, acid phosphates possess naturally a highly deliquescent
property, and this to such Ii degree' when reduced to a finely powdered state
alld exposed to variable atmospheric conditions that they at times greedily
absorb moisture, and thereby acquire of themselves alone (or impart to any
mixture of powders of which they form a considerable proportion) a sticky,
clammy condition.. This absorption of the said element, when packed sepa
rately in the usual fine condition, causes a' recrystallization of the powder,
which in such case hardens into II cakycrystilJline mass, unsuitable for the
use intended. Moreover, such a powder, Qr mixture of powders is difficult
to pour either in or out of any sma~-neckl;ld receptacle"aud is especially diffi
cult to measure out in the quantities in which baking powders are used. 'Ibis
objectionable quality in phosphatic .powders, I have found, does' not attach
to any seriJ;>us exteut to the new granular preparation. The reason for tbis
improvement is .plainly apparent when we take into consideration the fact
that in the.same weight. of material the surface exposed to the atmospheric
infiuence is greatly increased the finer its pulverulent condition. • • ...

The specification procee<:ls:
"The improved keeping 'q~allt" of ba~ng powder mixtures containing the

acid phosphates in a uniformly granular condition is due partly to the reduced
deliquescent property of the. acidulated material in such condition, already
referred to, and partly to the greatly J;'educed number Of points of contact
which such granular acidulated material presents to the carbonate, with which
it is in admixture, in proportion to the weight employed. Another reason for
this is the increased size of the interspaces between the active particles due
to this granUlar condition, which permits, when a fine 4l1uent is employed,
of a more complete introduction of said diluent between these particles and
their 'isolation from each other,"

The patentee next describes the method of preparing his product,
which is acidulated phosphate so reduced by grinding that it will sift
through a NO.9 silk bolt, but not through a No. 16 silk bolt. The
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evidence shows that theretofore the material had been used as ,it
came through a NO.9 bolt, containing granules of the size <;>f the pat
ent, mixed with so large a proportion of fine particl~s that 1t '.'Vas not
essentially free from pulverulent (powdered or dust-hke) matenal, but,
on the contrary, was characteristically pulverulent. The patentee
states, however, that he does not restrict himself to the method of
production described nor to the particular size of granules set forth.

The claims are:
"(1) A baking preparation containing phosphoric acid or its compounds In

granular condition, essentially free from pulverulent phosphatic material, sub
stantially as described.

"(2) A baking preparation composed of a phosphoric-acid element In gran
ular form, essentially free from pulverulent phosphatic material, In admixture
with a carbonate or bicarbonate, as set forth."

The evidence produced by the complainant shows, more forcibly
even than the specifications indicate, that the object sought to be
attained was the production of material which would better resist the
deteriorating effects of moisture in the atmosphere, and could thus
be kept without losing its efficiency, both when packed in its commer
cial receptacles and when more freely exposed during domestic use.
The specification correctly states that existing preparations "possessed
the highest dietetic value and leavening efficiency." That does not
necessarily mean that they were not susceptible of improvement in
those particulars; but the investigations of the patentee were directed,
not to such improvement, but to prevent their "serious deteriora
tion- when freely exposed to atmospheric humidity, compelling the
manufacturer to employ extraordinary and expensive means in pack
ing to protect them from this influence." The patent fully, clearly,
and accurately sets forth the difficulty which existed in dealing with
such highly deliquescent material "when reduced to a finely powdered
state," and the sole remedy suggested is its reduction to a state not
finely powdered, but uniformly granular (or containing only a negligi
ble quantity of the powder), so that less surface is exposed to the
atmosphere and to the carbonate with which it is in admixture. The
evidence indicates that the phosphoric acid element was not, thereto
fore, used in a condition so free from pulverulent material, and that the
change of form has decreased the absorption of moisture, and thus
prevented deterioration during the period it is kept before being put
to use. But the difficulty with sustaining a patent for such a change
of form produced by mechanical division is found in the propositions
laid down by the Supreme Court (affirming the Circuit Court, I Ban.
& A. 497, Fed. Cas. No. 9,607) in Glue Co. v. Upton, 97 U. S. 6, 24
L. Ed. 985. That case presented the converse of the one at bar.
There the absorption of moisture by the glue was accelerated by in
creasing its fragmentary division; here the absorption of moisture
by the phosphatic material is retarded by decreasing its fragmentary
division. The evidence indicates that in decreasing that division Cat
lin reversed the practice of his predecessors, and that the result has
been to enable the manufacturers to market efficient phosphatic ma
terial alone, or combined with the carbonate, in more economical
packages; but it is not perceived how, under the decision cited, the



.patent can be susta;in~4u~less the ·difference of form effects some
alteration or improvement in the properties of thenw-terial. .:

That this difficulty w01+Jd be encountered in sustaining a patent tor
his No, 9 to No.. 16 gral).ules seems to have been fully appreciated. by
the patentee, or, rather, by his patent solicitor, who carefully prepared
the specifications, appar-ently to avoid such difficulty by indicating that
the patentee's investigations showed that reductioq to the granular
state, essentially eliminating the powder, affected the properties of
the composition.

It is '.fr~quently stated in the speCifications that the new product pos
sesses peculiar and distinctive properties. It is asserted that the
fine pulverulent condition of the commercial baking powder is rather
detrimental to the highest efficiency inthe leavening quality, while by
using the same in a granular condition the leavening efficiency of the
preparation is materiallyaugmented~, The reason for this is pointed
out at some length ,in a passage which will be found in the quotation
supra, and which ascribes the result to the slower evolution of carbonic
acid gas during mixing, kneading, and baking.' "In practice," says
the specification, "I have found that by giving the. phosphatic element
a uniformly coarse condition the pr9perty of slow evolution of the gas
is increased, and a. cpnsequent marked increase in baJ<ing efficiency
is obtained." .

If this were all so,therewould be no difficulty in granting the prayer
of the bi1l~.for infringement is plain, and the various other defenses
anticipation, abandonment, and prior use-are not especially persua
sive.. Bl.lt the record does not sustain the statements in the specifica
tion. ItJ,t~rogated specifically as to whether there is a' greater slow
ness ofe:\i'plution of car]:)Qnic acid gas obtained by the granular condi
tion oftJ1e phosphate, the expert called by complainant says that he
does not know. There is not a scintilla of evidence to show that
the produFtof the patent has commended itself to the public as making
better bread. The ,evidence of the principal disinterested witness
called from, the trade (Clotworthy) is to the effect that between the
complainfl:nt's fine powder (sold in bottles) and the granular compound
of the patent he has never· discovered ~ny difference. There is con
siderable .t~stimony as; to experiments. made by complainant's em
ployes to d~tert11hle.whether the phosphatic material in granular form
would dissolve readily enough in the dough to perform its office by
combination with the. bicarbonate. Sometimes the results of these
experiments were satisfactory, sometimes not; black specks, or black
and yellowspo,ts, appearin~: to spoil the .appearance of the loaf. The
only evidence. to sustain tJ;1~proposition that the substitution of gran
ules for Piqwder augmetJ,teo the leavening efficiency is given by the
'patentee:~ims~lf.. He says:,

"The fine .·condition gives an even, velvety structure, while the other giVes
a more dec.i~edly porous and more attractive structure to the bread. • • •
Tbe effects ;ot granulation lnthe Ultimate. results appeared to me to give a
very muchmol,'~'pr~~entableloaf, though perhaps not to all others, than where
the materlalgwere 'in fine condition."

This statement is b.ut the pardonable exaggeration of the inventor,
'NVlto ha.s given time and thought through several years to his experi-
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ments, and who, with conspicuous honesty and frankness, admits that
others think differently. The effect produced on the court by an ex
amination of the testimony is that the most which can be said is that
the substitution of a granular mechanical division for a pulverulent
mechanical division of the phosphatic material does not so change its
properties as to destroy or impair its leavening efficiency. That such
efficiency is augmented is not proved. Under the principles laid down
in Glue Co. v. Upton, supra, the b'm must be dismissed, with costs.

On Rehearing.
(October 3, 1903.)

All the points raised on this application for rehearing were before
the court, and were carefully considered before decision at final hear,..
ing. This court may have erred as to the conclusion that Glue Co.
v. Upton, 97 U. S. 3, 24 L. Ed. 985, was controlling of the case at
bar, but it did so only after consideration of all that is now presented
as. ground for reaching a different conclusion.

The petition for reargument is denied.

=

SALMON v. RURAL INDEPENDENT SCHOOL DIST. OF ALLISON et at

(Circuit Court, N. D. Iowa, W. D. December 27, 1902.)

L PARTIES-AcTION ON MUNICIPAL BONDS-TITLE OF Pr,AINTIFF.
Under Code Iowa, § 3459, requiring actions to be prosecuted In the

name of the real party in interest, one to whom negotiable municipal
bonds, transferable by delivery, have been delivered as agent for the
purpose may sue thereon in his own name, being vested with the legal
title, although in such case the action is subject to any defense which
exists against the beneficial owner of the bonds.

J. MUNICIPAL BONDS-EsTOPPEL BY RECITALS-AcTUAL NOTICE OF INVALIDITY
BY HOLDER.

A holder of bonds Issued by a school district, which were in them
selves in excess of the constitutional limit of the district's indebtedness,
and contained no recital that they were issued in conformity to the
Constitution, who obtained the issuance in exchange therefor of new
bonds containing such recital, could not rely thereon to validate the new
bonds in his hands.

8. SAME-ILLEGALITY IN INCEPTION-BuRDEN OF PROVING WANT OF NOTICE.
A holder of bonds issued by a school district illegally and without

consideration has the burden of proving that he acquired the same for
value, and without notice of their invalidity, to entitle him to recover
thereon.

" SAME-ESTOPPEL BY RECITALS-BoNA FIDE HOLDERS.
A holder of bonds of a school district, which were issued illegally and

witIrout consideration, and were in themselves in excess of the con
stitutional limit of the district's indebtedness, procured new bonds to be
issued in exchange therefor, containing a recital that they were issued
in accordance with the Constitution of the state, which recital was not
contained in the original bonds. There was no proof that he purchased
the original bonds for value and without notice of their invalidity, and
he had actual knowledge that tIre recital in the new bonds was untrue.
H6ld, in actions thereon by transferees, that one who obtained title by

, 3. Bona fide purchasers of municipal b:)nds, see note to Pickens Tp. Y.
Post, 41 C. C. A. 6.

See Municipal Corporations, yol. 36, Cent Dig. § 2006.
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descent from the original holder oould not recover, but tha,t, as against
one who was shown to have ;been a bonafide purchaser for value and
wlthoutnotlce, the district was estopped by the recitals that the bonds
'were 1$lIIued in compliance with the statutes and Constitution. of the state.

At taw: Action on bonds and coupons issued by the independent
school district .of Riverside. Jury trial waived, and case submitted to
the court.

From, the ev~dence sttbmitted anti the, stipulations signed by the
parties the court finds the fac~s to be as follows:

(1) The plaintiff, Charles B. Salmon, is now, and was when this action
was begun, a citizen of the state of Wisconsin, and the defendants the rural,
independent school districts o(Allison and Jackson were when this action
was brought, and now are, corPorations created under the laws of the state
of Iowa. ,and the amount involVed in the action exceeds the sum of two
thousand dollars, exclusive of interest and" costs.

(2) Under the 1ll.ws of Iowa then in foxce,. the independent school district
of RiveI1lide" in. Lyon oounty. ,Iowa, was. organized for school' purposes in
the year 1872, and contlnued ttl;!, corporate existence until the year 1885,
when the territory comprising that district. was divided into two districts,
now known as the rural independent district of Allison and the rural in
dependent district of Jackson, and by operation of the laws of the state of
Iowa said last-named districts succeeded to the property and liabilities of the
former independent school district of Riverside, two-thirds of the liabilities
being chargeaI:>le ,against the district of Allison, and one-third against the
district of Jackson. .

(3) The value of the taxable property, as shown by the state and county
tax lists of Lyon county, Iowa, within the boundaries of the independent
school district of Riverside. WI1'8' as follows for the several years named:
"1872 '.,., , ' '. ' . $43,995 32
1873 :::::::::,::::::::::: ::: :',::: :: :: :: :::: ;::: :: :: :: :::: ::: 68,307 01
1874 .••••• \, ...•.......•.. ,•..•..... , , ..•.,.... .•.•• 68,890 83
1875 •••.•.............•.••..................••.•....•.•••• 70,435 64
1876 ...•...................• : ". . . . . . . . . .. •. . • . . . . . . . . . . . • • 70,706 96
1877 ....•..................................•.•............ 57,247 58
1878 .....................................•.•.............. 72,175 97
1,879 ..•.. ," i" ••••••••••••••••.•••••••.• '" ••..•••••• , ••••• ,. 47,220 00
1880 .•••...... ,............................................ 44.571 00
iSS1- '~., ';.' ••, .. '•• •' :: .. •:. ~ ," " '. ~'. ,e ••. ~.,•.• "" ,_............ 44,0'33 00
1882 , .. i' ",," ," .. 49.170 00
As shown by the tax lists .of ,Lyon county in the year 1880, there was ex

empted from taxation property to the amount of $22,494 under the provisions
of the· timber culture acts of the state of. lowa, which sum is not included
'in the value of:.t1J~ taxable property of the district for that year as given
i,n the above co~u.mns.

(4) The bonds d~clared on 1n this' actlQn are the followiug: No. 32, Dated
April 1, 1881, due Aprll 1, 1891, amount $500; No. 29, Dated July I, 1881,
due July 1, 1891, amount $500l' No. 38, Dated July I, 1881,. due July 1, 1891,
amount $500;. No. 22, Dated No:vember 5, 1881,due Novem1J~r5, 1891, amount
$1,000; No. 23, Plilted November 5, 1881, due November 1;),1891, amount
$1,000; No. 62,rDatedFebrjlary 15, 1882,. due February 15, 1892, amount
$lOQ; No.4, Dated March 11, 1882, due March n. 1892, a,nount $1,000; No.
5, Dated March 11,1882, due March 11, 1892, amount $1,000; No. 6, Dated
March 11, 1882, due.March 11, l,892,amoup,t..$1,000; No. 24. Dated March 11,
]1382, due ¥arch 11,,1892, jlmoullt $1,000; ~o. 34, Dated March 11, 1882, due
March. 11, 1892, amount .$1,000., ,.And are payable to "--- or bearer," or
to "-.-- 'Qr order.~~ ~l:\eElighaturesto the bonds and coppons are the
genuine signatures of the persons signing the same, and these persons, when
their signatures ,were attached to the bonds and coupons, Ileld the offices in
dicated by their signatures in the independent .ilchool distl'ict of Riverside;
of Lyon county, Iowa. .
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(5) That bond No. 32, dated April!, 1881. for $500, was issued as part of
a series of four bonds, numbering from 31 to 33, for $500 each, and one
numbered 51, for $200.

(6) That bonds numbered 29 and 38, for $500 each, dated July 1. 1881,
were part of a series numbered from 1 to 40. inclusive, and aggregating in
amount $25,700, issued in pursuance of a resolution adopted by the board
of directors of the independent school district of Riverside. and spread upon
the records of said board, in the terms following:

"Riverside, Lyon County, Iowa, June 21, 188l.
"Board of directors of the independent school district of Riverside met at

the school district at call of president, members all present. The following
resolution was passed: 'Vhereas, E. E. Carpenter comes before this board
with bonds of said district bearing 10% interest, and offers to surrender to
said district upon the issue and delivery to him new bonds of said district
bearing 7%; the old bonds being taken at 70 cents on the dollar, bonds is
sued in the year 1873. on bonds issued in 1887 or later at par, in exchange
for new bonds of said district: Therefore it is resolved by this board that
they issue the bonds of said district for Riverside, and said bonds shall be
issued by the president and secretary and delivered to the treasurer, to ex
change as above stated. Said bonds shall number as follows: Bonds Nos.
1, 2, 3, 4. 5, 6, 7, 8, for one thousand dollars each; and bonds :'\os. 9, 10,
11, 12. 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30. 31,
32, 33, 34,35.36, 37, 38, and 39 for five hundred dollars each; and bond No;
40 for $200; and shall bear interest at 7 %, payable semiannually, on the
first day of January and July of each year; the above described bonds
were issued and delivered to the treasurer for exchange. It is further re
solved that the treasurer be authorized to exchange any bonds in his pos
session for old bonds of said district at 50 cents on the dollar. and be al
lowed 2 % commission for refunding such bonds. as provided in the resolu
tion of July 30, 1880. Board adjourned at call of president.

"G. 'W. Stoops, President."

(7) The bonds in suit. numbered 22 and 23, dated November 5, 1881, for
$1,000 each, were part of a series numbered from 18 to 30, inclusive, for
$1,000 each, and were issued pursuant to a resolution adopted by the board
of directors of the independent school di$trict of Riverside, reading as follows:

"Whereas, F. A. Keep came before the board with a proposition to settle
with the district some bonds of said district which he held at the rate of
5<J cents on the dollar, and to exchange new bonds drawihg 7 % interest, not
counting the accrued interest: Now therefore it is resolved, by· the board,
that they issue bonds to the amount of $12,000, and exchange the same With
the aforesaid F. A. Keep, and allow the treasurer 2 % for exchange as pro
vided in the resolutions of July 3Q, 1880. Therefore the secretary and presi
dent [is] authorized to issue the amount, and the president to turn over· to
the treasurer and take his receipt for the same. The followin'g numbers
were issued: 18, 19, 20, 21, 22, 23, 24; 25, 26, 27, 28, 29, 30.' all for $1,000.
There being no further business, adjourned. at call of chairman.

"G. R. Matthews, Secy, G. W~ Stoops, President."

(8) The bonds in suit numbered 4, 5, 6, 24, and 34, dated March 11, 1882.
for $1,000. each formed part of a series numbered from 1 to 39, inclusive.
issued in pursuance of a resolution of the board of directors of the inde
pendent school district of Riverside, and spread upon the records of the,
board in the following terms:

"Riverside, March 11, 1882.
"Board of directors of independent district of Riverside, Lyon county,

Iowa,' met at the schoolhouse in said district oli the 11th day of March, 1882.
The following resolution was passed: Whereas, C.W. Rollins came before
the board with a resolution to settle with the district some bonds of said
district which he held to the amount of $72,000.00, at 50 cents on the dollar,
and take in exc'bange new bonds. drawing 7 % interest, not counting accrued
interest: Now, therefore, it is resolved by the .board that they issue bonds
to the amount of $36,000.00, and exchange tbe sam€ with the aforesaid C.
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W. Rollins, and also to allow; '. tbe, treas\1l~er'2 % for exchanging, as provided
in 'resolutions·of June 80, 1880.:: Therefore the secretary and president is
authorized and directed to turn over to the treasurer, and tak~ his receipt:
for tbe' sa)lie, said bonds to be! numbered as follows: 1, 2, 8,,4, J), 6, 7. 8,
9, 1Qj 11, 12, 18, 14, 15,16, 17,18, 19; 20, 21, 22; 28, 24, $1,000 each; 25, 26,
27, 28, $500 each; 29, 30, 81, 82, $1,000 each; 88, 84, $500 each; 35, 36, 87,
88, 89, $1;000 'each. There being no further business, adjourned subject to
the call of the chairman." .,

(9) That th~secretary's re(:!ord of the proceedings of the board of directors
of the independent school district of Riverside shows that beginning with
July 12, 1877, and ending with March 11, 1882, the following amounts of
bonds were ordered issued:

July 12, 1877, refunding bonds •••••••••••••••.•.•••••.•••'. $ 5,000 00
Dec. 15;'1877, " .. .. d.... 6,000 00
July 1,'1878, f' " '.. .. .. .. • • .. .. •• .. • 8,300 00
July 16, 1878, .. " ••:. '..•••.•••••. '. . . . •• . . •• . • • 800 00
Dec. 19,1Si8, '.. 1,600 00
June 21, 1879" .. " "'f" 500 00
JUly 15.'187~; .. .. '", :3.200 00
Sept. 11, 1879, .. " ; '"~ ,. . .. .. . • 1,600 00
Oct. 15, 1879, .. ". •. . . . . . • •. ... . . . . . . • . . . • . . • • 5,200 00
July .10, 1880" " " ••..•........•........••'. . •• 3,300' 00
July 8; 1880, .. ". •. . . . . . . . . . . .• . . . . . . . ... . . • • 5,000 00
June 10, 1880, .. ". •. . • . . • . • . . • . . . . . • . . . .• . . • • 10,000 00
JUly 80;1880, .. ..•......•• 4,500 00
Dec. 4,1880,: .. II,.................. ...... ..... 10,50000
April 6, 1881, .. ... •• . . . • . . • •• • . . . . • . . • . . . . . • • • 1,700 00
June 21, 1881, .. ". •• •• . . . . . . . • . . . . . . • . . . . . . • • 23,700 00
Nov. 5; 1881, .. "..... .. .. .. .. .. 13,000 00
Feb. 15, 1882," • .• • . •• •• •• • . . . . . . . •. . . .• •• • 20,500 00
March 11, 1882, .. ". . • . • •. •• •• •• • . . . . . •• •• . • . • • 36,000 00

Total"'••••• Ii. •••••••••• *\ •••••••••• •••••••••••••••••••• $160,400 00

(10) That the highest valuation of the taxable property within the limits
of the independent school district of Riverside during its existence was that
of the year 1888, being in the sum(lf, $98,168, the valuation for the year
1884, the last year of the district, being $97,575.

(11) That dut'll1g the existence of the i,ndependent school district of River
side there h~(1been erected witlUn its boundaries two schoolhouses, and no
more, of the total value of $1,500.

(12) That the assessed valuaUon of the property within the rural inde
pendent district·of .Allison for. the year 18SQ was $72,974, for the year 1899
was the sum Of. $141,510, for tho.~. ~~ar. 1000 was the sum, of $146,086, and
for the year 1,~1 was the sum of ,149,699.

(18) That the assessed valuation':·o~,the property. within the rural inde
pendent distrj.ct of Jackson fortll~,y.eaJ;'I~85 was the SUtll of $31,431, for
the year 1899 was the sum of $81,788, for the year 1900 was the sum of
$88,603, and for the year 1901 was the sum of $82,479.

(14) That at the several dates whi!n the bonds and coupons sued on were
issued in the name of the independent school district of Riverside and prior
thereto the said district of Riverside was indebted in amounts largely in
excess of 5 per cent. of the tanmle property within said school district.
without including in such indebtedness the several bonds issued under date
of April 1, 1881, JUly 1, 1881, November 5, 1881, February 15, 1882, and
March 11, 1882.

(15) That prior to June 21, 1881, there were judgments rendered and out
standing against the independent schOol district of Riverside in the aggregate
sum of $6,500" which thi:lrecordS of tbecourts snowed were outstanding and
unpaid at the several dates When the:bonds'in suit, were issued, and prior
to the division of the district of Riverside judgments amounting to $3,887.94
were rendered against it, all of which ;Judgments have since been paid off
by the defendant districts.
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(16) At the time of the division of the district of Riverside there were
outstanding judgment bonds issued by the district upon which judgment was
rendered in the district court of Lyon county, Iowa, against the defendant
districts, in the sum of $4,479.62, which judgment has since been paid by
the defendant districts of Allison and Jackson.

(17) That none of the bonds in suit were issued or used in the payment
or refunding of any judgment bonds issued by the independent school dis
trict of Riverside, or in payment or funding of any judgments against said
district.

(18) The plaintiff herein, Charles B. Salmon, is now, and was when this
suit was brought, the beneficial owner of bonds Nos. 62, 5, 22, 23, 29, and
34, declared on, together with the coupons belonging thereto. The remaining
bonds and coupons declared on are now, and were when this suit was
brought, the property of Mrs. Cora Andrews, and the same were by her
given in charge of plaintiff for collection, he being her agent for that pur
pose, and being under obligation to account to Mrs. Cora Andrews for the
proceeds, if any, realized from said bonds and coupons.

(19) The bonds and coupons of which the plaintiff is the beneficial owner,
as stated in the last finding, became the property of plaintiff in the latter
part of the year 1884, at which time the plaintiff bought the assets of the
Citizens' National Bank of Beloit, Wis., including the. bonds and coupons in
question, the same being turned over by the Citizens' National Bank to the
plaintiff at their face value.

(20) The bonds and coupons owned by Mrs. Cora Andrews came to her
from her father's estate, James A. Chapman, who died about the year 1890.
or possibly later, the exact date not being proven. James A. Chapman re
sided at Beloit, Wis., and at the time of the issuance of the bonds sued on
was a director in the Citizens' National Bank of Beloit, Wisconsin.

(21) With the exception of bonds No. 32, dated April 1, 1881, for $500, and
No. 62, for $100, dated February 15, 1882, the several bonds sued on were
issued and came into the possession of James A, Ohapman and the Citizens'
National Bank of Beloit, Wisconsin, under the following circumstances: One
E. E. Carpenter, in the years 1881 and 1882, and for some years previous
therefo, had owned and managed a private bank, under the name of the
Sioux Valley Bank, at Beloit, Lyon county, Iowa, and had dealt largely in
the bonds issued by Lyon county and other counties in northwestern Iowa
and by the school districts in these counties. Previous to the year 1881 the
said Carpenter had sold to the Citizens' National Bank of Beloit,Wis;, and
to James A. Chapman, negotiable bonds issued under the name of the inde
pendent school district of Riverside to the amount of $8,000 or over, and
had personaIly guarantied the payment thereof. These bonds did not con
tain a recital to the effect that they were issued In accordance. ,with the
Constitution of the state of Iowa, or that they were within the limit of in
debtedness fixed by the Constitution with respect to municipal indebtedness.
In the month of April, 1881, Carpenter was visiting at the house of James A.
Chapman in Beloit, Wis., and at that time Chapman and Carpenter dis
cussed the question of the advisability of getting an exchange of the bonds
then held by the Citizens' National Bank and James A. Chapman, issued
in the name of the independent school district of Riverside, which bonds
were not then due, for new bonds which should contain a recital intended
to avoid the effect of the 5 per cent. limitation on the debt creating power
of the district contained in the Constitution of the state of Iowa. It was
finaIly agreed that Carpenter should undertake to secure an exchange of the
bonds held by the Citizens' National Bank and James A. Chapman, he being
authorized to reduce the Interest on the new bonds to 7 per cent., the old
bonds bearing 10 per cent., for new bonds containing the proposed recital;
it being furth~r agreed that If the proposed exchange of bonds was secured
Carpenter was to be released from bis guaranty of the payment of the bonds
so exchanged. In pursuance of this arrangement, Carpenter brought about
an exchange of bonds, receiving for the Citizens' National Bank, of the bonds
sued on, Nos. 5, 22, 23, 29, and 34, aggregating $4,500, and for James A.. Chap
man bonds Nos. 4, 6, 24, and 38, aggregating $3,500. In issuing the new
bonds, forms were used which alll originally printed did not contain ~ny re
cital with respect to tbe Constitution of the state, but before the signing ot
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the bondS suecl on there was, written 11'1 on the face of the bond the words.
"and in accordance with tbeConstitutlon of said state."

(22) The purpose of the ,exchange Of bOnds thus made was a8 stated by
the said Carpenter in his testimony; wherein, in reply to the question, "What
was the object in exchanging those bonds for new bOnds drawing 7 %1" he
answered.,.<'The object on my part was to get rid of my guarantee, and the
object on the part of Mr. Chapman wu to 'get the statement that they were
issued in accoDdance with the COnstitution." '

(23) During the year 1873 there had been issued in the name of the inde
pendent schOOl district of Riverside bolids to, the amount of $150,000 or more
which w't1te':fraudulent and without-consideration, and during the period
,beginning with July 12, 1877, and ending with March 11,1882, there were
issued bonds in the aggregate, sum of $160,400, and it does not appear that
the said independent school district of Riverside received any consideration
therefor.' ,

(24) At and prior to the times when E. E. Carpenter effected the exchange
of the bonds owned by the Citizens'National Bank and James A. Chapman
for the: oonds now in sUit, asset forth in finding No. 21, the said Carpenter
had knowledge of the fact· that 'the bonds of 1873 were without considera
tion. and had been issued to th4:l amount of $150,000, and he also knew of
the issue of, bonds between 1877 and 1881 of at least $25,000, for which, in
'lv' l~l)guageofsaid 'Carpenter, ,no fair consideration was received by the
district.

\.;;u) According to the testimony of E. E. carpenter, the bonds owned by
James A; Chapman and the Citizens' National Bank, and by him exchanged
for the bolids in suit, were partly of the issUes of 1877, 1878, and 1873.

(26) It does not appear that the independent school district of Riverside
received any consideration lli. anyfotIn for the bonds for which the bonds
in suit were exchanged.

(27) Bond No. 32; dated April 1, 1881, ,became, by its terms, due and pay
able on April 1, 1891, mora than 10 ~ears' before this suit was brought.

(28) Bond No. 62, dated February 15, 1882, for $100, Is the property of
plaintiff. It contains no recital to the effect that it was issued in accord
ance with the Constitution of the state. At the date of its issue the inde
pendent school district of RiVerside was indebted in an amount largely in
excess of the constitutional limits. It is' not now shown that the said school
district of Riverside received· any cdnsideration for the issuance of this bond.

(29) On the backs of the several bonds sued on there is printed chapte!.'
182 of the Acts ,of the 18th General Assembly of the State of Iowa, and the
bonds and coupons are of the general form shown in Exhibits A, B, and C,
attached to the petition 'in this case, and the bonds and coupons sued on.
having been introduced in evidence, are hereby made part of these findings
01 facts.

(30) The amount of th4:l bonds owned by the plaintiff, and inclUded in this
suit; is four thousand and six hundred dollars ($4,600). The amount of the
(loupons sued on, and not barred by :the statute of limitations, is three hun
dred four and 50/tOO .dollars ($304.50). The total interest due on the bonds and
coupons at six per cent perannutn, up to December 80, 1902, is three thou
sand two hundred'and forty-s4:lven and 85/100 dollars ($3,247.35). The total
amount due on the bonds' and coupons of which the plaintiff is the bene
ficial 'owner, includtng interest up to December 30~ 1902, is the sum of eight
thousand one hundred and fifty-four and 85/tOO dollars ($8,154.35).

Quick & Carter?..for plaintiff.
O. J. Taylor and E. C. Roach? for defendants.

SHIRAS, District Judge.(~fter stating the facts ,as above). The
first question' presented fordet~nnination in this case is whether the
action in: the name of the plaintiff, can be maintained on the hands
which are the property of Mrs. Cora Andrews, it being claimed on
part of the defendants that the provisions of section 3459 of the Code
of Iowa~ declaring that actions must be prosecuted in the name of
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the real party in interest, forbids bringing a suit in the name of an
agent. In Abell Note Co. v. Hurd, 85 Iowa, 559, 52 N. W. 488,
the state Supreme Court, in construing this section of the Code, de
clared the law to be "that the party holding the legal title of a note or
instrument may sue on it, though he be an agent or trustee, and
liable to account to another for the proceeds of the recovery, but
he is open in such case to any defense which exists against the party
beneficially interested." The fact, therefore, that the plaintiff in this
case is the agent of the beneficial owner does not prohibit bring
ing the action in his name, and the delivery to him of the possession
of the bonds, which in effect are payable to bearer, with the authority
to enforce the collection thereof, clothes him with sufficient title
to maintain the action in his own name. Village of Kent v. Dana,
100 Fed. 56,40 C. C. A. 281; O'Brien v. Smith, 68 U. S. (I Black)
99, 17 L. Ed. 64·

The second count in the petition is based upon bond No. 32, for
$500, dated April I, 1881, and which by its terms came due on April
I, 1891. As this action was not begun until June 19, 1901, more
than 10 years had elapsed after the maturity of the bonds before the
bringing of the suit, and the bar of the state statute of limitations,
pleaded by the defendants, defeats recovery thereon.

With the exception of bond No. 62, dated February 15, 1882, the
remaining bonds sued on were those which were obtained in exchange
for other bonds owned by the Citizens' National Bank and by James
A. Chapman under the circumstances detailed in finding No. 2I.
vVould these bonds be valid in the hands of the original owners
thereof?

It is certainly clear from the evidence that when Carpenter, as
the agent of the Citizens' National Bank and James A. Chapman,
undertook to bring about the exchange of bonds, these parties well
knew that the amount of bonds held by each party was in excess of
5 per cent. of the taxable property in the independent school district
of Riverside, and therefore knew that the bonds to be issued to them
under the contract of exchange would be in excess of the constitu
tional limit of 5 per cent. on the assessed value of the property in
the district. As shown by the valuations of property within the
district as set forth in finding NO.3, the district could not in the
years 1880, 1881, or 1882 incur an indebtedness equal to $3,500 with
out exceeding the constitutional limit; and certainly when Chapman,
acting in his own behalf and on behalf of the Citizens' National Bank,
of which he was a director, arranged with Carpenter that the latter
should take the bonds owned by himself and the bank, which amount
ed to $8,000, exclusive of interest, and exchange them for new bonds,
he knew, as a matter of fact, that the bonds to be exchanged repre
sented an amount largely in excess of the legal limit of indebtedness,
and he well knew that if the proposed exchange was carried through
the amount of bonds to be issued to himself and the bank would be
largely in excess of the constitutional limit, and therefore it is not
open to Chapman or to the bank to claim that they in good faith
took the bonds in suit relying on the recital therein contained that
they were issued in accordance with the Constitution of the state.

125F.-16
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Furthermore, in procuring the iSsuance of these bonds, Carpenter
act~d ~$ the agel;J,t of the parties owning the bonds, and he well knew
that, the amount of bonds he was purposing to 6btain was largely in
excess of :.thc[ limit of indebtedness prescribed by the Constitution,
and, furthermore, that the bonds already issued in the name of the
district greatly exceeded the legal limit. Under these circumstances,
it would not be open to the bank or to Chapman to claim that they
took the bonds in suit in goodfaith,and relying on the recital therein
contained that the same were in accordance with the Constitution
of the state. They knew that this recital was' not true, and it was
l>Y their own procurement that this recital was placed in the bonds,
and thereforeit would not validate, the bonds in their hands. If it be
said that in fact the bonds sued on were exchanged for the other
bonds held by the bank and Chapman, and therefore did not increase
the indebtedness of the district, the question is whether it is shown
that the bonds originally held by these parties were valid and en
forceable against.the district.

The evidenoe shows that these bonds were, in amount, in excess
of the legal1imit of indebtedness; that they did not contain any re
cital to the effect that they were in accordance with the Constitution
of the state; that the district had not received any consideration there
fOf; and that,in effect, they were illegally and fraudulently issued.

If the present action had been brought by the bank and James A.
Chapman ,on the bonds origillaHy held by them, a recovery could
not have been had thereon under the evidence adduced in this case,
for the reas()ns (I) that the amourtt of bonds held by each of the par
ties was in excess of the limit imposed by the Constitution of the
state upon the debt creating ,power of the district, and the bonds con
tained no recitals estopping the :district from relying upon this de
fense; and (2) that the eVidence showed that the bonds were issued
without consideration, and were in fact illegal in their inception, thus
casting the burden ,on the holders of the bonds of showing that they
were in' fact innocent holders" thereof for value.

Under the settled rule, the patties were bound to take notice of the
constitutional limitation, upon the power of the district to create
indebtedness, and of the amount of the taxable property within the
district as shown by the tax lists; a.nd, as the bonds. taken and held
by them were, in',excess of the legal limits, they !couldnbt be held to
be valid and enforceable unless a state of facts were proven which
would except them out of the' cdnstitutional prohibition, and, this has
not been done. Furthermore, 'as the' bonds held by them were in
fact without conSideration and fraudulently issued, the burden would
be shifted to them .of proving 'that they were innocent holders for
value thereof.! 0):.. ' '!' ' , ..

"Thus, in Collins v. Gilbert,' 94:'U. S. 758, 761,'~4L. Ed., 170, the
tittle is statedtQ be.that,"ifitbe"alleged and proved that the instru
ment had its: inception in illegality or fraud, a presumption arises
from thatprClof that the plaintiff,t.ook it,withoutvalue; or, in other
words, it so far shifts the burden of proof that, unless the plaintiff
gives satisfactory evidence that he, gave value for the same, the de-
fen.se will prevail." i '
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The evidence fails to show with clearness what the consideration
was, if any, for the original transfer of the bonds, and therefore it
must be held that if this action was in the name of the Citizens' Na
tional Bank and James A. Chapman upon the bonds exchanged for
those in suit, a recovery thereon could not be had for the reasons
stated. The fact, however, that the bonds sued on would be invalid
and nonenforceable if sued by the original holders does not neces
sarily defeat the suit as it now stands, provided it be shown that the
present holders of the bonds, or either of them, are innocent holders
for value of the bonds owned by them. Being bonds issued in ex
change for other bonds, the municipality issuing them is estopped
from pleading the constitutional inhibition against an innocent pur
chaser for value, this being the rule established by the repeated deci
sions of the Circuit Court of Appeals ior this circuit. Independent
School District v. Rew, III Fed. 1,49 C. C. A. 198,55 L. R. A. 364;
Fairfield v. Rural Independent School Dist., II6 Fed. 838, 54 C. C.
A. 342.

'With respect to the bonds owned by Mrs. Cora Andrews, it is not
shown that she paid value for them, or that she ever purchased them;
the inference from the evidence being that she inherited them from
her father, James A. Chapman. The exact date of his death is not
proven, and it may be the fact, therefore, that the title or right to
these bonds, which were issued in 1881 or 1882, and matured in 10

years from their date, did not pass to Mrs. Andrews until after their
maturity. It not appearing that she became the owner of the bonds
before they became due, and it not appearing that she paid value
therefor, it cannot be held that she is an innocent holder for value
of the bonds in question, and therefore the same defenses are avail
able against her as would be open to the defendants if the action
was in the name of James A. Chapman, and, as already held, he could
not, if living, maintain the action thereon, and therefore there can be
no recovery on the bonds and coupons belonging to Mrs. Andrews.

With respect to the bonds owned by Charles B. Salmon, and sued
on in his own right, the evidence shows that he became the owner
thereof before maturity and for value; and, although in amount those
bonds exceeded the constitutional limit of 5 per cent. of the taxable
property in the school district, yet as they were issued as refunding
hands, and recite that they were issued under the provisions of chap
ter 132, p. 127, of the Acts of the 18th General Assembly of the state,
I am compelled to hold, under the rulings of the Circuit Court of Ap
peals in the cases already cited, that a recovery thereon can be had
upon the bonds, and also upon all coupons maturing since June 19,
1891, as the statute of limitations bars recovery on all the coupons
c'oming due more than 10 years before this action was commenced.

The total amount now due on the bonds and coupons owned by
the plaintiff is the sum of $8,154.35, and for two-thirds of this amount,
being $5,436.22, judgment will be entered in his favor against the
rural independent district of Allison, and of this judgment $3,066.66
will bear interest at the contract rate of 7 per cent., and $2,369.56
at 6 per cent. For the remaining one-third of the total sum due on
the bonds and coupons, being the sum of $2,718.11, judgment in favor
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of the plaintiff will be entered, against the rural independent school
district of Jackson, pf :w4ich amount $1,,533.66 will bear interest at
the contract rate of 7 ,per cent., and $1,284-41 at 6 per cent. Of
the total~axable costs,one-half is adjudged against the plaintiff, two
sixths against the ruralindependent district oi Allison., and one-sixth
against tpe rural independent district of Jackson.

OCCIDENTAL CONSO,LIDATED MIN. CO. v. COMSTOCK TUNNEL CO.

(CirCUit Court, D. Nevada. September 8, 1003.)

No. 708.

1. NEW TRIAL-ExCESSlVE VE~DIC'l'j
~ C9urt will not interfere with a verd~ct assessing damages, which

.it waSexc!usively within the, proyince, of the jury to determine, unless
the amount is so eX>C6ssive as to indlcate"passion or prejudice on the
part of the jury, and cannot be accounted for in any other manner.

2. DAMAGES.,.,.BREACH OF CONTRACT-SUFFICIENCY OF PROOF.
Wbileremote or speculative damages, based solely on conjecture, are

not recoverable' for breach of a contract, 'the plaintiff is not preduded
from recoveri~g such general damages as are shown by the testimony
to have necessarily vesultea from the breach, although the amount may
not be made so clear aUd, certain that it can be exactly computed.

B. SAME-EVlDEN(::EOF GENERAL DAMAGES,
The ,fact :~hat, as ,the re§lult of breach ofcolJ.tracts by 'defendant, plain

tiff wtts prevented ,from working its mine without great loss, expense,
and inconv,enlence, goes to the matter of general damages arising from
the breach,' and, was, ,proper for the jury to take into consideration in
detex,mi~illg the aC{Jla-ltrl9sS to plairitiff,e.xercising their best jUdgment as
to the. aUlpunt of suchJoss; , '

At Law., On motion for new trial.
See I'I I; Fett'135.' ,.', , \.
W.E.E. D~al, for plaintiff.'
W. T.B.~,ggettand,F. lYL Huffaker. {or defendant.

I HAWLEY, DistriCt }t1dge (orallY). It was claimed by defendant
upon the t?0tion 'for new trial that the court erred in instructing the
jury as to the measure bf,datpages which the plaintiff was entitled to
t;ecover, if the jury should find in its favor. I am of opinion that the
il'lstructionsgivenupon this point were. as favorable to the defendant
asthelliw would wamitlt. No exceptions were taken to'the charge
of the courtastothe measure of dalTIag~s; It is true that in onepor
tlion of the charge the word "'de'ducf"· was inappropriately used, but
it is mal1if~st: that, notwithstanding this, inadvertence, or improper use
ohhe word; the jury could ,not have been misled thereby. The only
debatable point, to mylllind, raised by the motion fo~ new trial, is
the Claim made' 'by defendant· that the verdict of the jury is contrary
to the instructions givenoy the court as to the measure of damages
itl this: that the amount is excess-ive, and cannot be sustained, be
cause it cannot be accoimted for or reached under any principle
annouocedby the court in its charge. '

r l.'

'If 1. See New Trial, vol. 87, Cent; Dig, § 153.



OCCIDENTAL COXSOLIDATED 1\1IN. CO. V. CO~,I::!TOCK 'lTXNEL CO. :;45

Conceding that the amount of the verdict is larger than the court
would have given if the cause had been tried by it without a jury,
this fact alone ought not to induce the court to grant a new trial.
'The matter of assessing the damages is, in cases of this character,
exclusively within the province of the jury to determine, and the
court should never interfere with the verdict, unless the amount is
so excessive as to indicate passion and prejudice on the part of the
jury, and cannot be accounted for in any other manner.

The court, in considering this question, must not lose sight of the
general character of the action. If the principles of law announced
by the court as to the right of the plaintiff to recover under the con
tracts are correct, then the jury had many things to consider in regard
to the general damages that might be given. The suit was brought
to recover actual damages in the sum of $27,292.25, and for general
damages in the sum of $100,000, alleged to have been sustained by
the breach of the contract on the part of the defendant, "in that by the
said wrongful acts of said defendant, and by the violation by it of
said contracts, said plaintiff has been deprived of the right to drain,
mine, and work its said claims on said Brunswick lode by means of
said Sutro tunnel and said Zadig drift. H If the verdict cannot be sus
tained by the evidence, it ought to be set aside, but if the jury kept
within the limits of the evidence, and the verdict is not so strongly
against the preponderance of the evidence as to indicate to the judi
cial mind that it was only reached through passion or prejudice or
improper motives of any kind, and no error of law occurred, the ver
dict should not be interfered with by the court. Any other conclusion
would impair the right to a trial by jury, guarantid to all litigants in
actions of this character. Cramp & Sons S. & E. B. Co. v. Sloqn
(C. C.) 21 Fed. 561.

It may be that it would have been erroneous for the court to have
instructed the jury that, in the event of finding a verdict for the plain
tiff, interest should be added to the amount the plaintiff had expended;
but I am not prepared to say that the jury, in the exercise of its discre
tion, had no right to consider the question of interest in assessing the
damages. Lincoln v. Claflin, 7 Wall. 132, 139, 19 L. Ed. 106. While
the plaintiff could not recover remote or speculative damages based
solely on conjecture, it is not deprived from recovering such general
damages as are shown by the testimony to have been necessarily oc~

caslOned as the result of the breach, although the amount may not be
made so absolutely clear and certain as to be easy of computation.
As was said by the court in Wakeman v. Wheeler & Wilson M. Co.,
101 N. Y. 205, 209, 4 N.,E. 264, 266, 54 Am. Rep. 676:

"One who violates his contract with another is liable for all the direct and
l)l~Oximate damages which result from the violation. The damages must be
not merely speculative, possible, and imaginary, but they must be reasonably
certain, and snch only as actnally ,follow, or may follow, from the breach of
the contract. ' They may be so remote as not to be directly traceable to .the
breach, or t~eY may be the result of other intervening causes, and then they
cannot be allowed. They are nearly always involved in some uncertainty and
contingency. ' Usually they are to be worked out in the future, and they can
be determined 'only approximately, upon reasonable conjectures and probable
estimates. They may be so uncertain, ~ontingent, and imaginary as to be
incapable of adequate prOOf, and'thl!n they cannot be recovered, because they,
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cannotbei proved, But Wh~:p 'it Is cartaln tb,at damages have, been caused
bYe a breach, of contract, a~d the only ~certalnty Is as to ,tqeir am0l:\nt, there
can rarely be good re~son for refusing,on account of su~h uD()ertainty, any
damages ',whatever for the 'breach. A' person, violating his contract shoul<l
IlOt be,permitted entirely to! escape liability because the amount' of' the dam
ages whicij. he has caused is uncertain."

Itisrisually the right of the party complaining of the breach of the
contracf"to prove the nature of his contract, the Circumstances sur
rounding. andfollowing:itsbreach; and the consequences naturally
and plainly traceable to it, and then it is for ~he jury, under proper
instructions,as to the rules of damages, to determine the compensation
to be awarded for the breach. When a contract is repudiated, the
compensation of the party complaining of its repudiation should be
the value of the contract. He has be~n deprived of his contract, and
he should have, in lieuthereof,its value, to be ascertained by the appli
cation of rules of law ,which have been laid down for the guidance
of courts and jurors." ' Holt M. Co. v.Thornton, 136 Cal. 232, 235,
68 Pac. 768; Shoemakerv. Acker, 116 Gal. 239, 245,48 Pac. 62, and
authorities there cited; Blag-en v. Thompson, 23 Or. 240, 254, 31
Pac. 647, 18 L. R. A. 315; Railroad Co. v. Rodgers, 24 Ind. 103.

The' object of the law, in awarding damages is to make amends or
reparation by putting the party injured in the same position, as far as
money cando it, as he wbuld have been if the contract had been per
formed. ,Iron Co. v. Teaford, 96 Va. 373, 31 S. E. 525; Burrell v.
N. Y. S.S. S. Co., 14Mich. 34. "The fact that the value of a con
tract or the advantage to be derived frOm it is contingent-that is,
that the expected advantage depends on the concurrence of circum
stances subsequently to' transpire, and which may by' possibility not
happen-'-is not an insuperable objection to recovering damages for its
loss. * * * The nature of the contingency must be considered.
If it is purely conjectural, a!;1d cannot be reasonably anticipated to hap
pen in the usual course of things, it is too uncertain. There must be
proof lega,lly tending' to sh'ow and sufficient to satisfy the jury that it
would happen." I Suth. on Damages, §72. In actions of this char
acter, "when a cause ofacti'on accrues." there is a right, as of that date,
to all theiconsequent dainages which will ever ensue. They are re
coverable, in one action,if they can be proved, and only one can be
maintained. , It may be brought at any time after the accrual of the
right. The question is a practic,al and legal one in each case, whether
the cause of action is of such a nature that the injurious consequences
of the wrong'complained,Q,f can reach 'into the future, or whether any
subsequent aamages will oeowing to a continuous fault, which may
be the foundation of a new action." I Suth. on 'Damages, § 120.
Under this rule, it was admissible for the plaintiff to show that it had
no other accessible means to reach its mine for the purpose of extract
ing ore ~hetHrom than thrqugh th~tunnel, ,except by sinking a shaft
from the surface.· The teshmonyof Mr. Ross, as to the expense that
would be incun:ed in sinking a doublecompartmenf shaft with stations,
could not be considered ,llll'tne correct measure of damages, because
the party might never ,s.ink such a shaft. It was too remote and
speculative. But the ,fact ,that the mine could not be worked in any
other way than from ,the surface was"aproper matter for the jury to
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take into consideration in determining what was the actual loss to the
plaintiff in being deprived of working through the tunnel, as provided
for in the contract.

One of the results of the breach of the contract was to prevent the
parties from working in the tunnel without great loss and expense
and inconvenience. This was a matter of general damage, which the
jury had a right to take into consideration, and assess it in accordance
with their best judgment as to what it would be.

If the amount of money which the plaintiff had advanced and. lost
in round figures was $27,000, the interest on that amount would raise
it to about $35,000. This would leave but $15,000 for other general
damages, and while the amount may seem to be large, still it cannot
be said that it does not come within the measure of damages which the
jury, in its discretion, deemed to be just and proper.

The motion for new trial is denied.

INDIANAPOLIS & N. W. TRACTION CO. v. CONSOLIDATED
TRACTION CO.

CONSOLIDATED TRACTION CO. v. CITY OF CRAWFORDSVILLE et aL

(Circuit Court, D. Indiana. September 24, 1903.)

No. 10,219.

1. INJUNCTION-VIOLATION-CONSTRUCTION OF INTERLOCUTORY ORDER•
.A city filed a bill against a street railroad company to enjoin it from

laying tracks in the streets. The defendant filed a cross-bill against the
city and another company to enjoin the laying of tracks by the latter.
On the adjournment of a hearing on motions for preliminary injunctions
on both bilI and cross-bill the court entered an order in two numbered
paragraphs; the first continuing a restraining order entered on the
origjnal bill, and the second restraining both the defendants and the
complainant in the cross-bill from laying tracks until the furthel' order
of the court. Before the further hearing the original bill was dismissed,
and the defendant therein dismissed its cross-bill as to the city. Held.
that, the controversy on the cross-bill being between the two companies
claiming conflicting rights, the, second paragraph of the order related
solely to such controversy, and properly restrained both parties from tak
ing any action to change the status; that sUCh order remained in force
and was violated by the construction of tracks by the complainant in
the cross-bill before any further hearing or order of the court. '

In re proceeding for contempt against the Indianapolis & North
western Ttactbn Company, George Townsend, Clift Wise, W. N.
Harding, and William H. Johnston.

The city of Crawfordsville sued the Indianapolis & Northwestern Traction
Company in the circuit court of Montgomery county, Ind., to enjoin that
company from constructing its railroad tracks In the streets of'that city.
The traction company answered, and also filed a cross-compillint against the
city of Crawfordsville and the Consolidated Traction Company. In this cross
complaint the Northwestern Traction Company asserted a franchise to con
struct its tracks in the streets of Crawfordsville; charged that the city had
subse:J.uently and without right granted a franchise to the Consolidated Trac
tion Company, which impaired the obligation of. the previous contract between
the city and the Northwestern Traction Company, all in violation of section
10 of article 1 of the Constitution of the United States; and injunctive relief
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was, lis.k~ll.. :..~g~t.ll. s~. ~oth the. de.e5j!nda~ts to the. cro.ss.7com.;~llllnt;to restrain
them fro~ fJite~(lJ.'1ng with t~e,~qfthwesternTrlictio~.CoUW/lny in the con
struction; of'1ts ·tracks in the- streets of the city of Cl'lfWfo'rdsvilIp..

On the 23d of June, 1903, the hearing was commenced In the Montgomery
circuit court or an application frlr' a temporary injunction by the city of
CrawfQrds,v.i11e on its complaint against the NQrthwesternTraction Company,
and aflilo,ot lin application by the ~orthwesternTraction Company for a tem
porary injunction on its cross-complaint against the cityand the COnsolidated
'fractionCompaJ1y. ItdeveloPlldtliat the hearing could not beconduded that
day, and the court ordered thefurtll.er hearing adjourned until July 6, 1903,
and at'the same time entered the following order:

"It is hllrebyordered by the cour,t upon its own motion:
"(1) That the restraining order heretofore granted by tlie Hon. Jere West,

judge of tbis court, on tlie 17th day of June, 1903, on the application and com
plaint of: the City of Crawfordsville vs. Indianapolis and Northwestern Trac
tion OOIllpanYLbecontinued.;untilthe 6th day of July, 1903"and until tlie
further order 61' this court, and. tliat uJ?onsaid day the application of said tlie
city of CrawfordsvilIe for a temporary injunction lierein shall be heard with
out further notice, and that the undertaking lieretofore filed sliall continue
as security to said defendant under this order.

"(2) Tliat, upon tlie cross-complaint of Indianapglis and Nortliwestern Trac
tion Company vs. The City of Crawfordsville and the Consolidated Traction
Company, said defendants to said cross-complaint, and eacli of tliem, and tlieir
respective officers, agents, and~rvants, upon the execution by the cross
complainant of the undertaking required by law, be severally restrained from
tll,king allY. action· to Change'!lUd from changing the. present status of the
matters embraced in said cross-complaint as they now exist, and that the
said Consolidated Traction Company be restrained from entering upon and
constructing, or attempting to construct, its said street railroad upon East
Pike street, Elston avenue, and Main street, or l\ny part thereof, in the city
of Crawfordsville, until the 6th day of July, 1903, and until the further order
of this court, and that upon sail;1 6th day of July, 1903, the application of the
said Indillnapolis and Northwestern Traction Company for Ii temporary in
junction )lereinbe ,heard wIthout further ,notice, and that until said last
mentioned, date, and until the. furtlier order of this court, the Indianapolis
and Northwestern, Traction Cow,pany, its officers, agents, and servants, and
employees, be, and it and they, are hereby, restrained from constructing,
or attempting to construct, any street railroad upon any of the streets, ave
nues, alleys, bridge/l, and publiC places in the city of Crawfordsville, or any
part or portion thE1reo1'.'" ,
, On July 6, 1903, and before the hearing of the aIlPIlcations for temporary

In.junct.ions was resumed, the 'ctty Of, C"rawfordsville dism,issed its complaint
against the Northwestern Traction Company, and that company ,dismissed
its cross-complaint again~t the,c1ty. Thereupon the ConSOlidated Traction
Company immediately flied its petition and bond for a removal of the cause
pending against it on the cross.c.onUilaint ofJhe Northwestern Traction Com
pany to this court, and an ordei' of removal waS entered by the Montgomery
circuit court. The transcript of the record from' the Montgomery circuit court·
was filed in this court on the 8th day of JUly, 1903, ll,nd oIl; the 13th day of
the same month the Northwestern Traction Company file~ its motion to re-
mand the cause. . "

Whilst this motion was still pending, and undetermined; to wit, on JUly
27, 1903, the Northwestern Trllct!oD,. CompanY commenced the work of laying
its railroad trac,ks in certain str~~ts In, the city of Crawfordsville, and con
tinued the work,u~til it had llonstructed 3,030 feet of track in Main street
and Elston a:venUe, and 1,5~1 fee1;of.track in Pike street.

The Consolidated, Traction Company filed its v.erifiedpetition, praying that
t)le Northwestern ,Traction COIllpallY and. certain individuals named in the
petition,be require!l to show cause why th~y, s)lould not be adjudged guilty
of contempt, and, t)lat upon the hllllfiJlg. of t)le petition, they be required,
within a short time, to be fixed by the court, to remove,'from Main street,
Elston avenue, and Pike street all the, tracks that ha41?~enconstructed in
those streets. Th~ Ill0tion to remand was overruled. Amotion to quash the
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petition and citation in the contempt proceedings was also overruled, and
that petition was heard upon the answers of the respondents and upon written
and oral testimony introduced at the hearing.

Harding, Hovey & Wiltsie, Elliott, Elliott & Littleton, and Miller,
Elam & Fesler, for complainant.

John G. Williams and Crane & McCabe, for defendants.

BAKER, Circuit Judge (orally). As I indicated when the motion
to quash the citation was overruled, in my judgment the effect of the
division of the order into two separate paragraphs, separately num
bered, was very dear. The first paragraph stated that on the com
plaint of the city against the Northwestern Company the Northwest
ern Company was restrai:ned, and no other party was defendant to the
complaint of the city except the Northwestern. Upon the dismissal
of the city's complaint, of course the injunctional order that was based
upon that complaint fell with it. That is indisputable to my mind.

The second paragraph of the order is ODe continuous sentence,
showing that, on the cross-complaint of the Northwestern Company
against the city and the Consolidated Company, the city and the Con·
solidated are restrained and the Northwestern is restrained. I was
unable then, and I am unable now, to view that in any other light than
a just term that the court had power to impose, and did impose, upon
a complainant whose complaint disclosed a controversy between it and
the Consolidated Company as to rights in the streets of the city of
Crawfordsville; that is, the Northwestern wanted to have the hands
of the Consolidated tied pending an investigation of their respective
rights, because there was a conflict in interest between the two compa
nies. In other words, both cannot occupy the same place at the same
time, and it appeared right on the face of the Northwestern's bill
that both of them were claiming rights that were in conflict. If the
Consolidated was not claiming anything that conflicted with the claims
of the Northwestern, it would be utterly idle and useless for the North
western to ask any restraining order against the Consolidated; but
it was asked because the Consolidated was shown by the Northwest
ern's bill to be making claims that were antagonistic to, and in con
flict with, the claims the Northwestern was setting up in its bill. Un
der such circumstances, I think any court, as a condition of tying the
hands of one antagonist, should compel the other to respect the status
also.

From the hearing to-day, I am convinced beyond any shadow of
doubt that Judge Elliott, Mr. Will Elliott, Mr. Harding, Mr. Hovey,
Mr. Vliltsie, and Mr. Johnston all entertained the belief, in good faith,
that such was not the scope and effect of the order, but that the order
was simply an enlargement of the order which was made on the mo
tion of the city of Crawfordsville. What Mr. Harding and Mr. Wil
liam H. Johnston did in the way of driving spikes I look upon as
being fully as trivial as what the oldest citizen did in driving the first
spike on the first rail.

I will therefore discharge Mr. Harding and Mr. Johnston.
Mr. Townsend and Mr. Wise, lam satisfied beyond doubt from the

evidence, had no intention to disrespect any order that had been
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entered by the Montgom"ery circuit court What, they did was done
in good faith/upon the adviCeof counsd w49. in good faith believed
that they were advising ,their 'clients' com~dlY. I will therefore dis-
charge Mr. Tpwnsend and! Mr. Wise. .

Of course, what I have said with respect 'to the attorneys and these
superintendents would also acquit the' Northwestern corporation, so
far. a,s any intention by it to ~iolate a pending order of the Montgom
ery circuit cotirt is concerned; and I do acquit the Northwestern Com
pany, as well as these individuals, of any' intentional violation of the
orderlButan order was in force,compelling both corporations to
respect the"status. That Has veen violated~ I will therefore not ac
quit the Northwestern 6f the charge, but,' finding no bad faith, I will
assess nothing against it in the way of p\.mishment. No acts that have
been dorie ,by it or in its behalf, I think, are worthy of any punitive

. judgment; but in this proceeding the Consolidated Company is en
titled tohave the statusrestoted, and alsoto be made good in respect
to its expense in calling this,c:inatter to the attention of the court.

I will therefore find the Northwestern guilty of, having violated a
valid injunctional order, ilnd, as that injunctional order was made for
the purpose of compelling the parties to preserve the status, I direct
the marsh~lof this court to take up, at the expense of the Northwest
ern Company, all of the tracks that were put down by the Northwest
ern Company in violation of this injunctional order; but I suspend
the operation of the, order upon the marshal until thefl,trther order
of this court, and until the final hearing on the merits, unless, by
reason of some conducton the part of the NorthwesternCompany, the
Consolidated Company shall make a motion for an early enforcement
of the order'. I further direct the Northwestern to pay all of the costs
of this proceeding, and to pay into court for the use. of the Consolidat
ed Company, as a partial reimbUrsement of its expenses in bringing
this matter to the court's attention, the sum of $200.

THORNTON v. INSURANCE COS.
(Circuit Court, M: D. Pennsylvania. October 8. 1903.)

Nos. 1 alld2, Oct. Term.

1. CLERKS OF CIRCUIT COURTS-FEEs-MAKING AND CERTIFYING RECORD FOR
,ApPELLATE COURT.

A clerk ofa circuit ,court is entitled to charge for making up and cer
tifying the record in a case in response toa writ of error at the rate of
15 cents for each fo110 of 100 words.

2. BAME-PRINTING RECORD
There is no statuwry provision which authorizes the clerk of a circuit

or district court to charge' a f'i*l, for printing the record in a case for the
Circuit Court of Appeals, in, addition to the cost of printing, although by
the fee bill adopted by the lIitter court under statutory authority its own
clerk is entltled to such fee,and is also required by the rules to accept
any portion of the record of proper size and type which may have been
printed by any other cout:t.,

8. COSTS-PRINTING RECORD-MISTAKE OF CLERK.
Where the clerk of a circuit court undertakes to have the record in a

case printed for use in the Circuit Court of Appeals, as permitted by the
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rul~s ot that court, he is entitled to charge only the reasonable cost ot
such printing; and where, owing to hiS misconception of the time within
which the printing was required to be done, without consulting the par
ties, he had the work hastened at an increased cost, when it was in fact
unnecessary, he cannot tax such increased cost

Appeal by Defendants from Taxation of Costs.
M. J. Martin, for defendants.
R. A. Zimmerman, for clerk.

ARCHBALD, District Judge. It was the duty of the clerk, in
response to the writ of error, to make up and certify the record and
return it to the Court of Appeals, for which he is entitled to charge
at the rate of 15 cents for each folio of 100 words. McIlwaine v.
Ellington (C. C.) 99 Fed. 133. He is confined, however, to that which
he has so certified, and no more, and that is found in the first volume
of the record a~ printed, at the end of which his certificate appears.
It does not extend to the other two volumes, made up of the evidence,
which is no part of the record except as it is brought into it by bills
of exceptions duly noted and sealed. So far the matter is clear.

But there is more difficulty with regard to the printing. By the
rules of the Court of Appeals of this Circuit, the clerk of that court,
upon the filing of the transcript of the record, is to cause it to be
printed (Rule 23, § I; Page's Rules, pp. 161, 162), receiving therefor a
fee of 25 cents a page, in addition to the cost of printing (Rule 31, § 7;
Page's Rules, p. 16g). He is required,however, to accept any portions
of the record of proper size and type that may have been printed in
any_ other court (Rule 23, § 2; Page's Rules, p. 162) ; and this makes a
place for the practice which prevails in some of the districts of the'
circuit, including this one, of having the clerk of the court from which
the record comes to do the printing. The clerk of the Circuit Court
performed this service in the present instance, and claims a fee per
folio for it, and the question is whether he is entitled thereto. He
is not unless he can point to a statute which justifies the charge; and
this, unfortunately, he cannot do. The fee of 25 cents a page which
is allowed to the clerk of the Court of Appeals is given him by the fee
bill which the act of Congress expressly authorizes that court to adopt
(Act Feb. 19, 1897, c. 263, 29 Stat. 536 [D. S. Compo St. 19°1, p.
557]); but there is no equivalent provision with regard to the circuit
or district clerk, nor any means by which the fee that is so provided
can be transposed and made to apply to either of them. The right to
it was raised and denied in the case of Doherty's Accounts, Bowlers'
Comptrollers' Decisions, 253, where a similar fee per folio for proof
reading, in addition to the bill of printing, was disallowed. The clerk
is therefore confined to the cost of printing, the advantage that he
gets out of having it done being that he can use the printed copy in
certifying the record, thus saving himself the trouble and expense of
otherwise transcribing it.

But in undertaking to do the printing he is only entitled to what
it is reasonably worth, and this gives rise to another complication.
The ordinary price per page for such work does not exceed $1,
while the bill that is presented is for $1.25. This is sought to be
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jri'stifie9 On the, ground that the printing had, to be done by a certain
tiql~~entai1ing additionat labor and expense. But the action of
the, 9lerk in this respect was taken on"his own responsibility with
out consulting with the defendants, and they are not answerable
for the expense of the extra effort unless it was necessary; and that
it was not, it seems t6 rile, is clear. The writ of error was taken and
the citation allowed Febritary 14th last, and made returnable March
16th, 30 days ahead, in accordance with the ,nules. As the March term
of the Court of Appeals began on March 3d, this apparently carried
the argument over till :September, and the parties were so advised.
And, while the transcript of the record had still to be, filed by the
return day in order to prevent the case from being dismissed (Rule 16,
§ I; Page's Rules, p. 155), the recotd di!inot have to be printed by that
time, the printing being only required in anticipation of the argument
(Rule 23, §I ; Page's Rules, p. 161). Butthe circuit clerk, misconceiv
ing this, and confusing the ,time for filing the record with the time for
printing, it. put the copy into the hands of the printer on February
28th, ,with a peremptory order to have it ready so that the record
could be lodged in printed form with the clerk of the Court of Appeals
on March 10th, six days in advance of the return, day, according to
the supposed exigency of-the rule last cited. While it may have
been to the convenience of the clerk to combine the two acts, and to
certify the printed record as his transcript (to which, of course, there
is no objection), it was not necessary, and the defendants cannot,
therefore, be charged with the additional expenserequi~ed to accom
plish it. This question is not affected by the subsequent steps by
which the case was advanced and an argument at the March term
secured. These were all taken after the order for the printing had
been given and executed; and, as there was an abundance of time after
the case had been actually advanced to print the record at ordinary
rates, the extra charge cannot be maintained on the basis of having
contributed to that result. ,

In accordance, with these views, the clerk's fees are retaxedand al-
lowed as follows: '
For making uIl and certifying the record, 950 folios, at 15eents each $ 145
For printing 1186 pages at $1 a page........... 1,186

Total ••••.•••••••••..•• •'. •• •• • • •. •• •• •• •• .. •.. •• ••• ••• ••• •••. $1,331

UNITED STATES ex re1.KINGWOOD COAL CO. y. WEST VIRGINIA
NORTHERN R. CO. et at

,(Circuit Court, N., D. West Virginia. Octol>er 15, 1903.)

1. INTERSTATE COIilMEUCE-DII\TRIBUTION OF COAL CAnS TO MINES ByHAILRO.AD
COMPANY. ' , '

Under the provisions of section 3 of the interstate commerce iaw it is
the legal duty of a railroad company, in furnishing cars to coai mines
aiong its line, where a, limited number only can be supplied, to distribute
the same impartially, without unjust discrimination or favoritism; and
such distribution shouid be based on a disinterested and intelligent
examination by expertS of the ditrerent mines" and upon a consideration
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of all the factors which go to make up their capacity, both actual and
potential, the most important being the number of workings and their
capacity for production, the equipment in use for handling and loading
the product being secondary, because it may be readily and quickly in·
creased if necessary to meet the requirements.

B SAME-Ul'IJUST DISCRIMINATION.
Evidence considered, and held to show that the distribution of cars

by a railroad company between coal mining companies on its line of road
was made upon a basis which gave an undue preference to certain com
panies, and operated to the undue prejudice and disadvantage of the
relator company, in violation of section 3 of tbe interstate commerce law.

Suit on Relation for Violation of Interstate Commerce Law.

J. W. Davis, V. G. Robinson, and J. J. Davis, for relator.
C. G. Sprout, P. J. Cragan, and John H. Halt, for respondents.

GOFF, Circuit Judge. This proceeding was instituted under the
provisions of the act of Congress of February 4, 1887 (24 Stat. 379,
c. 104), amended March 2, 1889 (25 Stat. 855, c. 382), and February
8, 1895 (28 Stat. 643, c. 61 [U. S. Camp. St. IgOI, p. 3154]). On
the petition of the Kingwood Coal Company, duly verified, the al
ternative writ was issued on the 1st day of May, Ig03. The answer
of respondents was regularly tendered and filed, issues joined, testi
mony heard, and the case argued and submitted. By agreement of
all the parties a jury was waived, and the questions raised by the plead
ings were submitted for the finding and judgment of this c;ourt.
Many witnesses were examined, documentary testimony offered, and
counsel has been fully heard. The court has carefully considered, and
at least endeavored to digest, the evidence, and to properly apply it
to the law applicable to the facts found.

The relator is a corporation engaged in the mining and shipping of
coal in Preston county, \V. Va., on the line of the West Virginia
Northern Railroad company, one of the respondents. The Irona
Coal Company and the Atlantic Coal & Coke Company, also re
spondents, are likewise engaged in mining and shipping coal, their
mines being located on the line of their co-respondent, the West Vir
ginia Northern Railroad Company, the three mines mentioned being
the only collieries so located and operated. It is charged in the peti
tion filed by the relator that the respondent railroad company, in
the transportation of the coal mined at said mines, and entering into
and becoming part of the interstate commerce of the country, has
been, and was when the petition was filed, discriminating in favor of
the Atlantic Coal & Coke Company and the Irona Coal Company,
and against the Kingwood Coal Company. It appears that the West
Virginia Northern Railroad Company is not the owner of any of the
cars used on its line for the transportation of coal, but that all such
cars are furnished by the Baltimore & Ohio Railroad Company, over
the tracks of which such coal ultimatelv reaches its markets. After
such cars are delivered to the West Virginia Northern Railroad Com
pany, they are distributed among the mines along its line under the
superintendence of its general manager. Under the pleadings the
matter to be determined by the judgment of this court is, did the West
Virginia Northern Railroad Company, in distributing the cars so re-
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ceived by it from the Baltimore & Ohio Railroad Company, make a
justaUdtmentof them among the three mines mentioned, or did it
Stra.ssi~i·~hem as to unlawfully discriminate in favor of two of them
as against the other one?

It was and is the duty of the West Virginia Northern Railroad
Company to sO manage its business with all three of the coal mines
located b.n and shipping coal over its line in the same relative and im
partial way, so as to show no favoritism to either one of them; there
by exerCising the power and discretion confided to it, so as not to act
in a manner the result of which would necessarily build up one at the
expense o.{the others, or advance the interest of two to the detriment
of the third. It is quite eviden~ that railroad companies can, by the
improper q.istribution of cars among competing coal companies, build
up some of them and make them prosper, while at the same time it
tears down and eventually destroys others. Hence the wise provision
of the :law that no favoritism shall be shown, and that no unjust dis
crimination will be permitted. The relator insists that on May I,
1903, it. was discriminated against by the West Virginia Northern
Railroad Company-that it should then have received at least 33.%
per cent.,of the tonnage of the cars furnished to said company by the
Baltitr;lore& Ohio Railroad Company, when in fact it received much
less· than that allotment, the other two mentioned mines receiving at
the same time much more than their just and equitable share. We
are now: to deal with conditions as they existed on and subsequent to
that date,: considering previous incidents only as they may tend to
elucidate matters as they, in fact, were when the petition was filed.

It is quite clear that th~ output of a coal mine is largely controlled
by the number of railroad cars available for use in sending its coal
to market. Prudent and: economical management requires that no
more coal be mined at any time than can be promptly sent to market,
and hence it follows that the absence of a sufficient number of rail
road cars in which to transport its output removes the incentive that
otherwise. would exist to increase the production of a mine. I find
that at the time this suit was instituted the cars distributed by the
West Virginia Northern Railroad Company were apportioned on a
basis virtually as. follows, viz., to the Kingwood Coal Company, 17
per cent;; to the Atlantic Coal & Coke Company, 27 per cent.; and
to the Irona Coal Company, 56 per cent. This allotment was founded
on a rating ofthe capacityfor output per day of the mines as follows,
viz., 400 tons to the Kingwood Coal Company; 600 tons to the At
lantic Coal & Coke Comparty, and 1,250 tons to the Irona Coal Com
p:my. Was this method of distribution a proper one? Did it pro
duce that just and equitable result contemplated by the statute appli
cable thereto ?Wasitfree from unfair discrimination· and was it at
least approximately correct? The agreed method of car distribution
that had existed down to and. for.Q time subsequent to the first ship
ment of coaLfrom the mines of the Atlantic Coal & Coke Company
the mine •last .opened for business-was no longer. in force when, at
the instance of the relator, this proceeding was commenced, but at
that time the officials of the West Virginia Northern Railroad Com
pany, for reasot;ls of their own, arbitrarily determined the method of
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distribution, and made the allotments thereunder, and it is such action
on the part of that company that this court, in deciding the issues
herein joined, is required to pass upon.

I am of the opinion that in reaching a proper basis for the distribu
tion of railroad cars it is necessary that an impartial and intelligent
study of the capacity of the different mines be made by competent and
disinterested experts, whose duty it should be to carefully examine
into the different elements that are essentially factors in the finding
of the daily output of the respective mines which are to share in the
allotment. Among the matters to be investigated are the following:
The working places, the number of mine cars and their capacity, the
switch and tipple efficiency, the number and character of the mining
machines in use, the hauling system and the power used, the number
of miners and other employes, the mine openings, and the miners'
houses. No one of these various and essential elements can safely
be said to be absolutely controlling, though likely the most important
of them all are the real working places, the available points at which
coal can be profitably mined. At each true working place a certain
quantity of coal, to be determined by the thickness of the seam and
conditions peculiar to the different coal fields, can be excavated and
removed during stated periods of time; and so it follows that, if other
essentials are adequate, the daily output of a mine can be computed
by the number of its available working places. If the working places
in a mine can provide a larger quantity of coal than the mine cars can
haul, or the tipples can load, or the machines used and the miners
employed can remove, then at that mine, during the time that such
conditions exist, the daily output should be gauged by a careful in
vestigation of the elements so tending to restrict its production.
But even in instances of this character it is essential that a compre
hensive study of the true status of the mine be made; otherwise un
just discrimination will ensue, with the inevitable result of irreparable
injury to the mine so treated. If, for instance, it should appear dur
ing the inspection that the tipple had suffered an injury, or had been
entirely destroyed, the presumption would be that it would be re
paired or replaced immediately, and for the purpose of car distribution
the mine should be rated as if the tipple were intact, though during
the temporary disability its quota of cars would neither be needed nor
furnished. Again, if the inspection should disclose the fact that the
working places would produce and the tipples could load more coal
than the mine cars could haul, still, if the number of such cars were
sufficient to move the coal required to load the limited number of
railroad cars assigned such mine, then the capacity of the mine for
output should be ascertained from the number and character of the
working places-there being no other deficiency than mine cars-for
no mine should be required to keep on hand a greater number of
mine cars than are necessary to move the coal required to utilize
the tonnage allotted to it, for the supply of mine cars can be without
delay increased should such tonnage be enlarged. Indeed, the entire
supply of mine cars might either be disabled or destroyed, and still
the mine itself, in all other respects, remain in perfect condition-a
temporary suspension of shipping capacity existing, but its real al-
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lotme;nt •for transportation purpos.es remaining the same. , If the tip
p'l~. ~p~ity. of the mine is foung tl) exceed the maximum power of
its working places, it would certainly be improper tq;!;;t~~that mine
by such capacity, even if its mine qars and switch·facilitiesrelatively
worked with its tipple. Alldif~he mine car supply were in ,excess of
the requirements of its wl)rking,places, or of the ability of its tipple,
orof its allotment of railroad car~, it would be, ahinjustice to other
mines, where such conditions did, nqt exist, if such excesS of mine cars
were calculated to thei:r .limit ill the rating for distributi()nof railroad
cars. . " .
Wh~n mines have been working for some time, 1;lqp to the limit of

their capacity, but on an output based on a restrict;edallotment of
railroad cars, and a new inspection is.·taken from which to make the
distribution of railroad cars for future use because of. changed condi
tions, then such previou§. facts and the results naturally following
therefrom should be: noted with discernment before the maximum
capacity of, spch minerar '£uture qutput is announced. 1£ this is not
done, the mine is apt to .be discrimil1ated against, even though such
was not..intenged, and mines where such conditions did not exist
will, under the new allotment,.qevelop themselves much faster than the
mine whicl,t had theretofore .been restricted in its output. If the rail
road mal:).agement wit):J.holds cars. from. a mine, it thereby, to. a cer
tain extent, retards its development,-while, on the other hand, if such
managc\l1entdiscriminates, i1;l favor of a mine by alJowing it more
cars than' it~ proper rating entitles it t(), the. result is the rapid and
abnormal development of that mine, to the prejudice of those com
peting with it. It is, therefore evident that, if equitable rules are
not obser,v;eeJ., the' power that controls the railroad car supply can
foster one mine at the expense of another, or can build up one locality
while it is tearing dowp another. Hence it is greatly to be desired
that this power of control should not be dominated by an interest in
the output and profi~sofany of the mines subject to its jurisdiction,
for, as has been most ciKPressively said, "if self the wavering balance
shake, it's. rarely right adjusted."

The capacity of a coal mine Jor rating purposes is the amount of
coal it is able. to place, ill the railrop.51 cars in a given time, and that
depends on its working places, the thickness of its coal seams, its
switches,'.\1qr1<;men, mi~w ,cars, and: tipples, its general equipment,
and its management. 'l'lte output of. a .mine is the amount of coal it
in fact places. in the railr()ad cars for shipment, and that is regulated
by the number of ,such cars it is able to secure, provided its general
equipment is efficient;. and it may be and generally is less than its
capacity, but can never exceed it. It is on account of these matters
and those similar in <.:harj:lcter~offrequent occurren.ce in the mining
regions-that no ironclad rule can be established with safety for the
disposition of the questions we are now considering, and so it is that
no separate element of amine's capacity can be said to certainly con
trol its output, wp.ich can in fact' only be determined by the careful
observationol ~mpartial experts who have worthily and discrim
inatively stpqiedand applied the conditions applicable thereto.

From these observations we deduce the rules that should govern
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the situation confronting us in the present case, and when we prop
erly apply them the judgment now to be entered suggests itself. As
to the working places in the three mines mentioned, while there is
some confusion concerning them, there is no real conflict, as the
difference in the testimony regarding them is founded on the different
views entertained by the witnesses as to what constitutes a working
place; and hence, from their testimony, there is no real trouble in
finding what we may well call the basic facts which are decisive of
this controversy. From the testimony I find that at the time this
suit was instituted the Kingwood Coal Company could fairly count
and work at least 65 working places, the Irona Coal Company at least
103, and the Atlantic Coal & Coke Company at least 45. These
working places, those available for mining purposes, were liable to
such changes as were occasioned by abandonment, by accident, by
development, and by the utilization of pillar spaces; but for all prac
tical purposes necessary to their equitable rating said mines contained
the places mentioned respectively, and they have changed in fact but
little since then in number, though it seems that the pressure caused
by litigation has made it possible to present them in a different light.
That each mine possessed all of the equipment required to handle all
of the coal that could be mined from such working places is plainly
shown, and, that being so, it follows that the distribution of the rail
road cars should have been on a basis that would have allotted to the
Kingwood Coal Company 31 per cent., to the Irona Coal Company
48 per cent., and to the Atlantic Coal & Coke Company 21 per cent.
of the cars allowed the West Virginia Northern Railroad by the Balti
more & Ohio Railroad Company. And yet at the period mentioned
the railroad management made virtually the following apportionment
of its cars: To the Kingwood Coal Company 18 per cent., to the
Irona Coal Company 56 per cent., and to the Atlantic Coal & Coke
Company 26 per cent. This allotment was not in accord with the
actual conditions then existing at those mines, and, as I see the facts,
it arbitrarily increased the numbers of cars that the Irona Coal Com
pany should have received from 48 to 56 per cent., and the number
the Atlantic Coal & Coke Company was entitled to from 21 to 26 per
cent., while it unjustly reduced the number due the Kingwood Coal
Company from 31 to 18 per cent. The ratings of the different mines
made by the experts sent for that purpose after this controversy
arose-one of which was adopted by the officials of the West Virginia
Northern Railroad Company-were, to say the least, arbitrary and
unreliable, and they were founded upon mistaken data; for instance,
48 working places for the Kingwood Coal Company, instead of 65
a misconception of the situation that, under the circumstances then
existing, should not have been made. The rating in force at the
mines mentioned on the day the relator filed its petition in this cast
was based upon a total daily capacity of 2,25° tons of coal, of which,
as has been shown, 400 were allowed to the Kingwood Coal Com
pany, 1,250 to the Irona Coal Company, and 600 to the Atlantic
Coal & Coke Company; and this in the face of the undisputed testi
mony, admitted by the experts and conceded by the general manager
of the West Virginia Northern Railroad Company, that the King-
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wood· Coal ,Co~pany had ,tpen rpore working' places than had the
Atlantic Cpi4L&Coke Company. And whe~_::we recall the fact that
all of the mines hac). all oJ the. ,mining. paraphernalia requisite for the
excavatingand:i loading of more coal than could be' transported in
the rai1roadca~sallotted,tQthem respectively, the injustice of that
rating is not only indubita1;>le,.but amazing. .'

The petitiot)fo,," the writ of mandamus prays that the relator, the
Kingwood Coal eqmpany, be decreed to be entitled to 3373 per cent.
of the total car supply furnisheq .by the West Virginia Northern Rail
road Company·to the coal mine$ located along its line. The alterna
tive writ was, based upon that allegation and prayer, and it may be
amended,if desired by the relator, so as to confprm to the facts as
the court hasdound them to he, after which the peremptory writ may
issue requiring the d,efendant the West Virginia Northern Railroad
Company to cease giving preference and advantage to the Irona Coal
Company .and.to the Atlantic Coal & Coke Company over the King
wood Coal Company in the shipping and transportation of coal, and to
furnish to said Kingwood Coal Company without d~scrimination, and
upon conditions as favorable as those given to other shippers, the full
supply of cars due it under existing conditions, amounting in tonnage
thereof to at least 31 per cent. of the present distribution.

MERCBANT BANKING CO., Limited, v. CARGO OF STEAMSHIP AFTON.

(District Court, S. D.New York. October 8, 1903.)

1. SHIPPING-RIGHTS OF MORTGAGEE-FREIGHTS.
The mortgagee of a ship which is left in possession of the owners, on

sUbsequently taking possellmon under the mortgage, is entitled to the
freights thereafter coming due, whether or not they were earned in whole
or in part before he went into possession; but he is entitled to such
freights subject to such engagements as the owners have previously en
tered into in respect to the voyage, they having the right to full control and
to ma1l:e any .contracts necessary for the. operation of the vessel so long
as they reml).ined in poss~ssion.

aSAME-CONTl!.ACTS MADE BY MORTGAGOR IN POSSESSION.
The owners of a steamship, who had. given a mortgage thereon, but

who remained in possession, chartered her for a voyage; the charter party
,prOViding for advancements to a stated amount by the charterers to the
master, the same to be deducted on final settlement of freights. By
subsequent agreement, at different ports. during the voyage further ad
,vances were made to thetnaster as required by him, for which receipts
signed byhirp were Indol'sMon the charter, stating that the money was
drawn .against freight. On reaching the port of delivery the mortgagee

.took possession of the vessel. Hdd, that it was competent for the parties
to the charter to enlarge the provision for advances, and, haVing done
so, such action was. binQing on the mortgagee, Who, on subsequently
takingpossel';sion, was entitled to reCOver from the charterer only the
balance of tbe freight due after deduction of all the advances.,

Butler, Natman, Jaline & -Mynderse' (Frederick M. Brown, of coun
sel), for libelant.

Clark & Veeder (Charl~.sC. Burlingham, of counsel), for claimants.
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HOLT, District Judge. This is a libel against the cargo of the
steamship Afton and the freight moneys arising therefrom, to recover
the sum of $8,737.55. In December, 1900, the firm of McLaren &
McLaren, of Glasgow, owners of the steamship Afton, executed a
mortgage on the steamer to the libelant, the Merchant Banking Com
pany, Limited, of London, to secure a running account and advances to
be made thereafter. The mortgage was duly recorded at Glasgow, but
the mortgagee did not go into possession of the steamer at that time,
the mortgagors continuing in possession. In July, 1902, McLaren &
McLaren chartered the steamer, which was then on a voyage to
Shanghai, to Shewan, Tomes & Co., the claimants in this suit, for
the return voyage ·from China to New York. The charter party
provided that the steamer should have a lien on the cargo for freight;
that a lump sum freight of £7,750 was to be paid on delivery of the
cargo; and that sufficient cash, not exceeding £1,500, was to be ad
vanced to the master, if required, at the loading ports, on account of
freight, the same to be deducted on final settlement of freight. Dur
ing the voyage, at different ports in China, the master called for and
received from Shewan, Tomes & Co. the agreed sum of £1,500, and
also additional advances, amounting to £1,803. 8s. 4d, the equivalent
in American currency of $8,737.55. For these additional advances,
receipts, signed by the master, were indorsed on the charter party,
stating that the money was received as advance freight, or, in some of
the receipts, as advance against freight, to be collected from the first
payment of the charter money. When the steamer reached New
York, the libelant, the Merchant Banking Company, Limited, took
formal possession of the steamer under the mortgage, on which there
was then due about £110,000, and which was then in default. Subse
quently the cargo was delivered, and the freights collected by Shewan,
Tomes & Co. under an arrangement which preserved to the Merchant
Banking Company, Limited, its rights as mortgagee in possession
for the balance of the charter freight. On the final settlement between
the Merchant Banking Company, Limited, and Shewan, Tomes & Co.,
Shewan, Tomes & Co. retained for their own reimbursement said sum
of $8,737.55, which they had advanced to the master of the steamer,
and paid over the balance to the bank. This action is brought to
recover the amount so retained.

The owners of a ship, who have executed a mortgage upon her, so
long as the mortgagee does not go into actual possession, retain full
control of the vessel; and any contracts or obligations which are
necessary for the operation of the vessel bind the mortgagee, unless
they substantially impair his security. If a mortgagee goes into pos
session, he is entitled to the freights thereafter coming due, whether or
not they were earned, in whole or in part, before he went into posses
sion; but he is entitled to such freights subject to such engagements
as the owners have previously entered into in respect to the voyage.
The charter party provided that the master should not be entitled to
draw more than £1,5°0 on the voyage against freight money, but in
the course of the voyage it became necessary for him to draw, and he
did draw, an additional £1,803. The receipts show that the agreement
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was that it was drawn against freight, the same as the £1,500 author
ized by the charter. The parties to the. charter had a right to modify
the provision restricting the amount to be drawn by the captain to
£1,500, and they did so ; and the agreement which they entered into
in tha~respectbefore the.. mortgagee went into possession was, in my
opinion, binding upon the mortgagee when it took possession. Liver
pool Marine Credit Co. v. Wilson, 7 Ch. App. Cas. 507; l(imball v.
Farmers', etc., Bank (Super. Buff.) II N. Y. Supp. 730; Keith v.

- Burrows, 2 App. Cas. 636;. Collins v. Lamport, 34 L. J. Ch. 196;
Jones on Chattel Mortgages, §§ 546, 548. The cases of Brown v.
Tanner, L. R. 3 Ch.ApP.597 (1868), and Tanner v. Phillips~ I Asp.
Mar. 015.448 (1872), on which the libelant relies, were cases in which,
in addition to the mortgage of the ship, a formal assignment of the
freights to be earned was made, which I think distinguishes those cases
in a very material respect from this case.

My conclusion is that the libel should· be dismissed, with costs.

McFARLAND v. CONSOLIDATED GAS 00.

(Circuit Court, S. D. New York. August 24, 1903.)

1. PLEADING-BILL OF PARTICULARS-NEW YORK PRACTICE.
A plaintiff, in an action for a personal injury, required on motion of

defendant to furnish a bill of particulars under the statute of New York,
where he had previously obtained extensions of time to serve such bilL

On Motion for Bill of Particulars.
James W. Osborne, for plaintiff.
Theron G. Strong, for defendant.

HOLT, District Judge... It is difficult to harmonize the cases in
which it has been held that bills of particulars should be given or
should not be given in negligence suits. They appear to have been
ordered much more freely in cases brought by the person injured than
in cases brought by the personal representatives of the person injured.
I think that among the cases cited those most similar to the case at
bar have ordered bills of particulars to be furnished. Wilson v.
American, etc., Co., 56 App. Div. 527, 67 N. Y. Supp. 508; Myers v.
Albany Ry. Co., 5 App. Div. 596, 39 N. Y. Supp. 446; Field v. N. Y.
Central Ry. Co., 35 Misc. Rep. III, 71 N. Y. Supp. 220. The fact,
too, that the plaintiff repeatedly obtained extensions of time in order
to serve a bill of particular:s is of considerable weight, as tending to
prove an acquiescence in the propriety of the claim that one should be
delivered.

My conclusion is that the motion should be granted.
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In re FILER.

(DIstrict Court, S. D. New York. April 27. 1901.)

1. BANKRUPTCy-PROVABLE DEBTS.
A claim for money obtained by tbe bankrupt from tbe claimant by

fraudulent means, of such cbaracter that the claimant might waive tbe
tort and sue on an implied contract, is provable in bankruptcy.

2. SAME.
'Vbere a bankrupt who was in the employ of a firm of brokers caused

them to purchase stocks on false and fictitious orders purporting to have
been given by customers, such purchases being in tact intended for his
own benefit, the firm had tbe right to treat him as the principal in the
transactions, and to prove the debt against him in bankruptcy, as one
for money paid at his request and for bis use.

S. SAME.
A claim against tbe estate of a bankrupt for sums of money obtained

by bim from tbe claimants, wbile in their employ, by forging indorse
ments on checks and casbing the same, by taking casb from the drawer,
and by inducing tbem to purchase stocks on false and fictitious orders,
cannot be denied allowance, as an unliquidated demand, where tbe
amounts taken from and paid out by tbe claimants are certain.

4. SAME-PREFERENCES.
Where a bankrupt caused a firm of brokers to purchase stocks for his

benefit, which they held as collateral security for the money advanced
in making the purchases, the sale of such stocks by them within four
months prior to tbe bankruptcy for the purpose of liquidating his ac
count did not create a preference, requiring the firm to surrender the
sums received for the stocks before proving tbeir debt in bankruptcy.

In Bankruptcy. On review of decision of referee allowing the
claim of Kahn & Co.

The following is the opinion of Dexter, referee (April 10, 1901):
Kahn & Co., bankers and brokers in the city of New York, present a

verified claim against the above-named bankrupt in the sum of $86,248.21,
arising out of tbe following transactions: William B. Filer was the book
keeper and casbier of the claimants, and as sucb abused tbe confidence
placed in him, and by val'ious fraudulent acts obtained moneys from bis
employers, and misappropriated tbe same to his own use. Tbe first tbree
items of indebtedness, amounting to $12,000, inclusive of interest, are based
upon the taking of tbat amount of money by means of checks of Kohn &
Co. intrusted to the bankrupt, and paid to him upon forged indorsements;
the bankrupt concealing bis tbefts by false entries upon tbe books of ac
count of tbe firm. The fourth, fiftb, and sixtb items of indebtedness are
based upon tbe taking by tbe bankrupt of specified amounts of money from
Kahn & Co., aggregating $3,696, and differ from the first three items only
in the manner of taking; tbe money having been taken from the casb drawer
of Kobn & Co., instead of from the firm's bank account. and similarly con
cealed by false entries in the firm's books. Tbe seventb item of indebted
ness is tbe largest part of the claim, amounting to $70,593.91, and is based
upon moneys laid out and expended for account of said bankrupt in the
purchase of stocks and bonds, wbicb the said bankrupt caused the firm to
purchase upon the false and fraudulent pretense that such purchases bad
been ordered by divers customers of tbe firm, wbereas in fact no such pur
chases bad been ordered by these customers, but tbe purchases were caused
to be made by the bankrupt with the intention on his part of appropriating
to his own use tbe bonds and stocks, or the profits to accrue from the sub
sequent sales tbereof. It is also based upon services rendered in making
the purcbase and sales of such stocks and bonds at the customary rates of
charge for brokers' commissions. To this proof of debt, preliminary ob
jections have been filed by certain creditors upon the grounds: First, to
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each and every item of said claim on the ground that the same is not a
debt whIch may be proved asprQvided intbe United States bankruptcy law;
second, to each and every item of said claim on the ground that the same
is unl1quidat~d; third, to eacbandeveryit~m of said claim on the ground
that said Kohn & 00., alleged creditors, have received preferences which have
not been surrendered. '

The"objection that the debts due Kohn & Co. are not provable in bank-'
ruptcy must be overruled. The several 'debts are susceptible of two con
structions:Theymay be treated as contracts implied in law, or as claims
based upon a tort. It Is well settled that where a claim arises ex delicto,
but is also of such a character as to constitute a claim on the theory of
quasi contract, the debt Is provable in bankruptcy. The creditor has the
election to waive the tort and sue in contract. In re Hirschman, 4 Am.
Bankr. R. 715, 104 Fed. 69.; In re Lazarovic, 1 Am. Bankr. R. 476. I can
add nothing to the well-considered opinion in Re Hirschman.

As to the items of the account exclusive of the seventh and largest item,
It is apparent that the proof of debt specifically alleges that the bankrupt
received the moneys obtained by the checks and from the cash drawer. The
cla~m as, to these items is clearly based upon a claim for moneys had and
received by the bankrupt to the use of the claimants.

As. to the seventh item of indebtedness,.,....that the sales were for account
of sllillbankrupt-I am of the 'opinion that the claim specifically alleges a
good cause of action in the nature of contract, and is provable in bank
ruptcy. There is a distinct allegation that the brokers laid out and ex
pended for the account of the bankrupt divers and sUndry sums for the
purchase of divers and sundry stock's. The remaining portion of the claim
is merely evidential, and sets forth the manner in which the firm. were in
duced to purchase or subscribe and pay for ,these bonds and stocks. The
objecting creditors strenuously urge that the claim as stated is purely a
cause of action for damages caused by the fraudulent representations of the
bankrupt. I cannot accede to this contention. This is not a case of where
a third party makes represeJ;1tations as to the financial responsibility and
credit of a proposed vendee, knowing the statements to be false. In such a
case it may be that the vendor, who parts with his goods on the faith of
such representations, may reClover his loss from the party making the false
representations, and sue in tort. I take it in this case that the bankrupt
could, at the election of the firm, be treated as the principal. It was for
them only to make the election of remedies. They have chosen to treat this
fraudulent account as made for the bankrupt's account. The fact that he
used ,the names of bona fide customers of the firm does not, in my opinion,
alter the case, any more than if he had used entirely fictitioul;l names. The
fraud was the inducing cause of the transaction, but the transaction itself
wa,sclearly al;l stated in their ,claim, namely, an expenditure for account of
the bankrupt. He cannot be heard to question this diElPosition of the mat
ter, as it is the one most favorable to him., Nor can the customers whose
names were fraudulently used as a cover for the bankrupt's operations be
prejudiced. There was no pretense that the bankrupt was the agent of these
customers. He was merely an employli of their brokers, and no contractual
relations could exist towards third parties, arising from this employment
It is contended by the claimants that in order to constitute an implied con
tract, under thIS case, ther~ must be an unjust enrich~ent of the person
whose promise is implied. That is unquestionably true; but If the account
was thebankrupt's-if he took whatever profits were made, or was putting
himself in a position to reap all the .benefit from the account, as the prin
cipal, at an expenditure of money for his account by Kohn & Co.-this was
an expenditure for the bankrupt's use, and, he distinctly received a benefit
from it, ,as a matter of. law•. The fact that the money was lost in a specu
lation does. not detract from the character of the demand, any. more than it,
when the bankrupt drew the money out ,Of the drawer,.l!e had lost the money
from his pocket. It may be stated as a' general proposition that a plaintiff
can recover against a defendant" as, for money paid to his use, to the extent
of the claim paid by the plaintiff' Whiph should have been paid by the de
fendant. Keener on Quasi Contracts, p. 396 et seq.
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The second objection, that the claim is not provable for the reason that it
is unliquidated, must also be overruled, as, in the view which I have taken
of the transaction, the claim, as presented, is for a liquidated amount. It is
absolutely certain what is due, and how much is due. No further com
putation or any extrinsic evidence is necessary to show what that amount
is. The measure of damages is the actual amount of money taken, which
amount is stated; but, even as an unliquidated account, it could still be
proven in bankruptcy. Bankr. Act July 1, 1898, c. 541, § 63, sUbd. "b," 30
Stat. 563 [D. S. Camp. St. 1901, p. 3447]; In re Rouse, 1 Am. Bankr. R. 393.

The third objection is that the claim is not provable for the reason that
Kohn & Co. have received preferences which have not been surrendered.
The preference that was obtained by the attachment mentioned in the claim
has been expressly surrendered, but the objecting creditor contends that it
appears on the face of the schedules annexed to the claim that Kahn & Co.
received various sums of money from Filer on account of purchases and sales
subsequent to the date of his absconding, when they knew that he was in
solvent, and within a few days thereafter obtained an attachment against
his property. Some of these items to which my attention has been called
are within the period of four months prior to the filing of the petition. It
does not seem to me that these various credits fall within the category of
payments. They appear to be sales of stocks made for the purpose of show
ing the amount of the indebtedness due from the bankrupt-in other words,
of stating the account. The stocks were purchased, under the theory of the
claim, for the account of the bankrupt, and held by Kohn & Co. as collateral
to the loan of the money used in their purchase. This is the usual theory
of brokers' purchases and sales. So far as appears, the stocks came into
the possession of Kohn & Co. before the bankrupt absconded. The fact that
they were sold subsequently for the purpose of liquidating his account does
not create a preference. It was meff~ly a change of property from one form
to another-from stock to money-and the bankrupt transferred nothing
which would enable the creditor to obtain a greater per cent. for his debt
than any other creditor, but the sale merely determined the amount of the
debt. Of course, upon the hearing upon the merits, if evidence is offered
to controvert this prima facie claim, and to show that a preference was
created, a proper direction may be made according to the equities of the case.

For the reasons aforesaid, I overrule the objections to the claim of Kohn
& Co., and allow the claim as proved.

The above facts, with my opinion thereon, are certified to the learned dis
trict judge for his decision.

Nicoll, Anable & Lindsay, for claimants Kahn & Co.
Fleischman & Fox,_ for objecting creditors.

BROWN, District Judge. I have carefully examined the authori
ties cited in opposition to the claim of Kohn & Co., in the seventh
paragraph, and do not think them applicable. I am of the opinion
that the referee's ruling was correct, on the ground that Kahn & Co.
had the right to treat the bankrupt as the principal in the purchase
of stocks which he had induced them to purchase under false and fic
titious orders. The bankrupt was in fact the real principal. There
was no other. The purchases were by his order, and were intended
to be for his benefit; and, on such facts, he would be estopped to deny
that he was the real principal, and an action in assumpsit would lie
as for moneys paid at his request and for his use. Bayley v. Wilkins,
7 C. B. 886; Westropp v. Solomon, 8 C. B. 345; Smith v. Ludio,
5 C. B. (N. S.) 587; Brittian v. Lloyd, 14 M. & W. 762; Perin v.
Parker, 126 Ill. 201, 18 N. E. 747, 2 L. R. A. 336, 9 Am. St. Rep. 571;
rd., 25 Ill. App. 465. Such a debt is provable in bankruptcy. On
the other points, also, I think the referee's ruling is correct.



26' 125 FEDERA.L REPORTElt.

THE C~?':Y OF PORTSMOUTH.

(District Court, E. D. Virgijda.July 28, 1903.)

L SUIPPIN(J--INJURY OF PASSENGER-NEGLIGENT FASTE'NING OF VESSEL TO
DOOK.

A steam ferryboat which, while discharging passengers on a dock or
11oat, ,bY'l'eason of being insuffiCiently secured swung away from the float,
leaving/a sPace' of several inches, is liable' for an injury to a passenger,
who in attempting to pass from the vessel, and in the exercise of due
care, stepped into such space. or was thrown by the lurching of the
veSsel, and fell between the vessel and dock.

2. DA:lUGES':':'PERSONAL INJURy-AMOUNT OF AWARD.
, An award of $4,000 damages maiIe' to a woman passenger, who fell
while passing from a st~am' ferryboat and sustained a severe sprain of
her ankle,and also a fracture of the coccyx, which latter injury, as
shown by the med!caltestimony, was pefomanent in character, and such
as would seriously affect the;'n'ervous system of a weak, delicate woman,
and tend to make her an invalid and nervous wreck, was reasonable.

In Admiralty., Suit for personal injuries to passenger.
Miller & Coleman, for libelant.
T. J. Wool and McLem6t-e & Corbitt, for respond~nt.

WADD'ILL; District' Judge. The libelant in this case seeks to
recover damages for personal. injuries sustained by her, while travel
ing as a passenger on the ferry steamer City of Portsmouth, plying
between the cities of Norfolk and Portsmouth, by fallingp,etween the
steamer and the flo"!-t while leaving the steamer at its, berthin the city
of Portsmouth. ,The libelant's case, briefly, is that on the night of
the loth of June, 19()2, on leaving the steamer in the usual manner,
after it was supposed to have been made fast, she (the libelant), exer
cising due care, and as other, passengers were leaving, "by reason of
carelessness and negligence in mooring said steamer to said float or
dock, a large opening between the said steamer and the said do<;:k was
caused by the said steamer backing from the side of the dock for a
distance sufficient to allow her to miss her footing, and to fall between
said steamer and said dock, where she hung until dragged from her
perilous position; and by reason of her fall between said steamship
and said dock she was permanently injured about her back, body,
limbs, and internally." The respondent, the owner of the steamer,
denies all negligence on their part as to the mooring of said steamer,
or that there was any opening between the steamer and the dock;
and insist that the libelant received no permanent injury to her back,
body, limbs, or internally, and that, if she did, it was dl1e to the negli
gence and carelessness of the libelant, arid on account of no fault of
respondent. . .

The case turns almost entirely upon a correct determination of the
facts, since, whatever may be ~he truec,riterion of duty due by the
respondent to the libelant, it cannot be doubted, if the condition of the
passageway provided for the exit of passengers from the steamer was
as claimed by libelant, that the respondent failed in its duty to exercise
proper care for her on the occasion in question. The accident was an
unusual one, as well in the manner in which it happened as in the ex-



THE CITY OF PORTSMOUTH. 265

'tent of the injury sustained by the libelant. That the libelant did
fall and as a result received serious injury, cannot be questioned.
To'maintain the facts contended for by her, four eyewitnesses to the
occurrence were examined, three of whom were in no manner in
terested, strangers to the libelant, who happened to be traveling on
the steamer, saw her fall, and pulled her up from between the float
and steamer; and two of them aided in taking her home, a short
distance away. These witnesses appear to be entirely respectable
and intelligent, and by their manner of testifying and thei.r general
demeanor would carry conviction to the mind of any impartl~l person
as to the truthfulness of their several statements. They, 111 effect,
say, that the libelant was leaving the steamer, the same having been
apparently made fast, and passengers invited to leave, quite a number
of pasengers having passed off before her; that they observed libelant
suddenly fall, and sprang to her assistance, raised her up, and helped
her off the boat, one or more of them standing at the time with one
foot on the steamer, and the other on the float; and they describe the
opening as sufficiently wide to allow the libelant's limb to pass through
as claimed by her. One of them also testified that while the libelant
was being pulled out of the space between the boat and float, he saw
the man at the wheel pulling on the wheel, pulling the boat up to the
float, and that there was then an opening 8 or 10 inches wide. The
libelant further testified that as she was stepping from the steamer
there was a sudden lurch of the boat from the dock, which threw her
violently back, her limb slipping between the steamer and the float,
striking her back against the boat, by which her body was greatly
bruised and her ankle sprained; that she did not, for the moment,
suppose that she was seriously hurt, though she felt faint when putting
her foot to the floor; and, although it was suggested that she get a
carriage, she insisted on walking to her home, and was assisted there;
and that, though suffering great pain, she did not realize for several
days that she was seriously hurt. She is sustained in her statement as
to the steamer's lurching by at least one witness. The respondent
did not know of the accident at the time, and, indeed, heard nothing
of it until its officers saw an account of it in the papers on the next
day. Hence, although quite a number of witnesses were examined
for respondent, including the master of the steamer and two deck
hands on duty at the time, the latter witnesses only testified generally
as to the landing of the boat, as they did not see or know of the oc
currence at the time and until they saw it in the papers the following
evening. Two witnesses were examined by the respondent, both of
whom testified to the fall of Mrs. Carr, and described the manner in
which she fell differently from the libelant's witnesses, and indicated
that she stumbled and fell, as distinguished from falling between the
float and the boat; and the evidence of the master of the steamer
tends to establish that the float did not come down to the level of the
deck of the steamer, so as to form an even surface, but that the
float was several inches higher than the steamer. Whatever may be
the precise manner in which the libelant fell, certain it is that the space
between the ~oat and the steamer should not have been left in such
condition as that a passenger stepping from one to the other could
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fall :behveent.he two, and the float itself shouldnotha¥e been left
"in such'.'¢bndition that passengecs would faU· over it on lea'Ving the
steamer:-, •The . evidence of respondent's' witnessesj': including the
rtlasterof the steamer, is not imwnsistent with the fact of the lurch
ing of the steamer, as claimed by the libelant ; as the master explains
in his evidence that, after the gates had been opened for passengers
to leave the steamer, tbe deckhand went to his wheel, and stayed there,
trying to'heave in the steamer, and it looked to him as ifhe could not
get it in; and, further, that he (the master) was working the steamer
ahead uhtil about 150 passengers had gotten off. From the whole
case, therefore, the court is .satisfied, from the overwhelming pre
ponderance of the evidence, that there was, either from the lurching
of the steamer, or the failure properly to moor the same, a space be
tween the steamer and the float, sufficient for the libelant to step be
tween the two, ane;Linwhich she did step, while passing from the
steamer, and sustained the ,injuries sued for.
. The character of the injury sustained by the libelant is unusual, as

before stated. It was at first supposed she had only sprained her
ankle, and probably wrenched her back; but it subsequently developed
that the' sprain of the ankle was Of a serious character, necessitating
a plaster .cast, and that the injury to her back, aside from the bruises
and wrench, consisted of a fracture of the coccyx-the coccyx being
described by one physician as the: rudimentary tip of the spinal col
unm, and 'a. fracture of which, another of the physicians states, gener
ally make's an invalid for life, and that it usually sets upa painful con
dition that ~asts for years, making a nervous wreck~ of the party
afflicted,atld tends, in case of a female,' to incapacitate her for future
child~bearing; and that the treatment df such an injury was difficult,
and could only. be entirely relieved by an operation, which was serious
in its chariacter.The evidence further tended to show' that the libel-

.ant was a nervous,delitate woman, predisposed to fainting attacks,
and therefore one susceptible to anmjnry of this nature; that the
injuries were ,of a kind, that would affeCt her nervous system, were
not easily discernible, and could.not be noticed on some occasions
without aetualexamination:. ' Indeed, two highly reputable physicians
int1~oduced by libelanLtestified that they could not. have judged of
,the injuries at alLwithout seeing for themselves, and one of them testi
fied that atfirst" by reason of the appearance of the Iibela.nt, before he
'had made an examination, he wondered jf the case might not be one
..of blackmail ;,·b.l1t that her true condition by examination was, and
,could easily be, "ascertained by a skilled physician.
; The character 'and extent of the injury was the! more beclouded by
theiact that libelanes regular attending physician immediately after
theaGcident had the miSfortune, some six weeks· aftet the occurrence,

·to be assassinated by aJ:razy patientl which deprived ltS. of his evi
dence. It SUfficiently appeared that, within a few days after the libel
.alnt had fallen, the sprained ankle was placed ina plaster of paris cast,
and that for some six weeks thereafter she was confined to bed, suf
fering great pain; and some two days hefore the death of the doctor

.he removed the cast, aiter which time anotherphysitian was called
in, who testified asto,hercondition from thence on, as did members
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of the family and friends, all of whom described the libelant as a great
sufferer at times, though on other occasions she was apparently well
and free from pain. It is clearly evident that the injuries to the libel
ant were painful and serious in character, and for which she is entitled
to recover in this case.

The respondent at the trial introduced two witnesses-one who
testified that the libelant at the time she received the injury was under
the influence of liquor; and the other that the injury from which she
suffered was not caused by the accident on the steamer, but by reason
of a fall upon a chair in her home on the Sunday after the accident.
In reference to each of these defenses it may be said that they were
sufficiently important, if true, to have justified the respondent in
setting them up in its pleadings; and, because of the failure to do so,
the court can but view them in the light rather of an afterthought
than otherwise, and it should not readily be assumed that such im
portant omissions would have been made in the pleadings if there had
been any real evidence to support them. Thomas v. Winne (C. C. A.)
122 Fed. 396, 397. There is no evidence to support the suggestion
of drunkenness, and there is nothing to give color to the charge
further than that the libelant, on the night of the accident, while tak
ing supper at a restaurant in the city of Norfolk, did take one, and
possibly two, glasses of intoxicants; the testimony being in conflict
whether there was one or two, and as to the character of what was
drank. The imprudence of this act on the part of the libelant may be
conceded, and it is to be regretted that in modern life the custom has
become too prevalent for reputable females to drink spirituous liquors
in public places. Such conduct is always likely to be the subject of
unfavorable criticism, and the present case is a striking illustration
of the unfortunate consequences likely to flow therefrom. But the
idea of drunkenness on this occasion is entirely dispelled. The evi
dence of those present at the restaurant, as well as persons who saw
the libelant on the steamer, aided her when she fell, and assisted her
home, all show the utter lack of foundation for this claim. Indeed,
the respondent's witnesses so entirely vindicate her from this charge,
that the fact of making the same tends rather to show that th('" pur
pose was to otherwise reflect upon the libelant, rather than to main
tain the defense of drunkenness.

So far as the injury by the fall on the chair is concerned, it is suf
ficient to say that the evidence likewise fails to support this conten
tion. While it is true the physician for the respondent saw the libel
ant on several occasions at and about the time of the accident, and un
der more or less embarrassing circumstances, as he admits, says that
the libelant on the Sunday night after the accident, when he called
to see her on account of an attack of hy.steria, told him that she had
fallen in a paroxysm of pain, and hit her back on a chair, and hurt
her spine, this the libelant positively denies, and explains that when
he came she was under the influence of morphine, and fainting with
pain; that she informed him she was suffering terribly with her back,
in exactly the place she was struck on the ferry; and that, instead of
saying what the doctor said, she said she was trying to pull a chair to
sit down-her limb then being in the plaster of paris cast-when
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she hurt herself again. If the statement, as testified to by the re-'
spondent's physician, that she had fallen and struck her back on a chair
and hurt her spine, were true, it by no means follows that she then
sustained the severe injury to her coccyx, or that she had not previ
ously sustained the same; on the contrary, it is quite consistent that
the original injury had occurred, and lience the serious effect of the
slight fall or jar from the chair. It is also apparent from the phy
sician'sevidence that he had not, previous to the latter fall, made any
examination that would tend to throw light upon this particular in
jury, and that it was not until the Tuesday following the fall from the
chair that he made such examination, and as to the making of which,
taking into account the peculiarly delicate character of the examina
tion, and what had occurred in reference to the doctor's previous con
nection with the case, and what took place at the time as to whether
or not he should make the examination, it cannot be said that the doc
tor is free from just criticism in making the examination at all under
the circumstances. Aside from the improbability of the libelant sus
taining the injury to her coccyx by a fall on the chair, the fact that
this defense is based ,upon the alleged statement of the libelant, made
when seriously suffering as the result of the injury sued for, should
not lead the court quickly to adopt that theory, which appears not
to have been of sufficient importance tobe set up in pleadings (Inland
& Sea-Board Coasting Co. v. Tolson; 139 U. S. 551, 553, 554, II Sup.
Ct. 653, 35 L. Ed. 270); particularly as the doctor is most positively
contradicted both by the libelant and her husband-the latter of whom
heard what occurred between them-as to some of the important fea
tures ofthe:case.

The character of the injury has been quite fully considered, and it
only remains to determine what damages should be allowed to the
libelant. This is a difficult question, one largely in the discretion of
the court, and of peculiar delicacy in this case. Injuries affecting the
nervous system are more or less serious; and their extent difficult of
ascertainment. ,They are liable to be of uncertain duration and in
tensity j and, in short, it is impossible to see and foretell just what will
be the result in such cases. With a woman of nervous temperament,
and with injuries ofthechar'actersustained in this case, it may be
treated as reasonably certain that she' will not quickly recover from
them. Medical experts ;testified that the injuries sustained are all
permanent in character, and from which the libelant will suffer all of
her life, and tend to make: her an invalid and a nervous wreck. An
award, therefOre, of $4,000, is thought only to be reasonable, and the
same will be allowed accordingly.

. ::~
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WHITFIELD v. 1ETNA LIFE INS. 00.

(01rcuit Court, W. D. Missouri, W. D. November 2, 1003.)

No. 2,698.
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L LIFE INSURANCE-SUICIDE-EFFECT OF MISSOURI STATUTE.
Rev. St. Mo. 1899, § 7896, which provides that "in all suits upon poli

cies of insurance on life hereafter issued by any company doing business
in this state, to a citizen of this state, it shall be no defense that the
insured committed sUicide, unless it shaH be shown to the satisfaction
of the court or jury trying the cause that the insured contemplated
suicide at the time he made his application for the policy, and any stipu
lation in the policy to the contrary shaH be void," does not prohibit the
parties from contracting in an accident policy that a smaller amount shall
be payable thereon in case of the death of the insured from suicide than
the amount expressed in the caption of the policy, and which is agreed
to be paid in case of death from an accidental and involuntary cause;
and a provision in such a policy, nominally for $5,000 in case of death
resulting from accident, that, if death shall result from injuries volunta
rily inflicted, the recovery shall be limited to $500, is valid and enforce
able.

Action on Accident Insurance Policy to Recover for Death of the
Insured.

Frank Hagerman, for plaintiff.
Jones, Jones & Hocker and L. C. Boyle, for defendant.

PHILIPS, District Judge. The question to be decided is whether,
upon the agreed statement of facts, the plaintiff is entitled to recover
the sum of $5,000, the principal sum designated at the head of the in
surance policy, or the sum of $500, specified in the contract as the
sum recoverable where the death of the assured resulted from in
jurieiO voluntarily inflicted upon himself by a pistol shot. The deci
sion turns upon the proper construction of section 7896 of the Revised
Statutes of Missouri of 1899, which declares that:

"In all suits upon policies of insurance on life hereafter issued by any
company doing business in this state, to a citizen of this state, it shall be
no defense that the insured committed suicide, unless it shaH be shown to
the satisfaction of the court or jury trying the cause, t,hat the insured con
templated suicide at the time he made his application for the policy, and any
stipulation in the policy to the contrary shall be void."

It is conceded, in the absence of this express statutory provision,
that, at common law, suicide, voluntarily inflicted by the assured, would
constitute a complete defense to the action on the policy contract.
The statute in question simply declares that "it shall be no ..defense
that the insured committed suicide," in a suit upon such policy. In
Logan v. Fideljty & Casualty Company, 146 Mo. 114,47 S. W. 948,

~ 1. Suicide as a defense to action on life insurance policy, see notes to
Instlrance Co. v. Florida, 16 C. C. A. 623; Casualty Co. v. Egbert, 28 C. C.
A.284.
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the Supreme Court held that said section of the statute applies to an
accident policy on life; as well as to .an ordinary life insurance policy.

As this statute is in derogation of the common-law right of defense,
it is not to be extendedbe)'ond the letter and spirit of the; statute.
It does not undertake to declare that under an accident policy, involv
ing a great variety of accidents resulting in death, as does the policy
in question, parties may, not stipulate for the payment of a specified
sum in the event of death resulting from suicide. It simply declares
that the fact of suicide shall constitute no defense to the suit. It is
to be presumed that the term "defense" was employed by the Legisla
ture in its •• ordinary ,and·.nat~ral import. By express provision of the
state statute (section 41(0), it is declared that, in the construction
of statutes of this state, unless such construction be plainly repugnant
to the intent of the Legislature or the context of the same statute,
"words and phrases shall, be taken in their plain or ordinary or usual
sense; bu~technicalwords and phr;lses haying a peculiar and appro
priate meaning in law shall be understood according to their technical
import." In law, "defense" is "that which is offered and alleged by
the party proceeded against in an action or suit as a reason in law or
fact why the plaintiff should not recover or establish what he seeks;
what is put forward to defeat an action." Black's Law Dictionary.
"The denial of the truth or validity of the complaint. A general as
sertion that the plaintiff has no ground of action." Bouvier's Law
Dictionary.

To say that when the defendant insists that, on the face of the very
contract sued on, its liability in case of suicide is limited to $500, is
some defense, ,and therefore is in contravention of the term "it shall
be no defense," is, with aU due respect, to juggle with mere words,
without regard to the meaning. The term "it shall be no defense" is
grammatically the equivalent of "it shall not be a defense." It means
no more and 11-0 less. In law, it means that the given fact of death
by suicide shall not bar an action on the policy. The statute does not
undertake to say that parties making a contract of insurance shall not
agree upon the amount or compensation to be paid by the insurance
company in the event of death resulting from suicide. Why parties
to such contract may not' agree upon a stipulated amount to be paid
in case of death resulting from suicide, as well as death resulting from
an accident on a railroad car, or occurring in a burning building
(which under this policy is made double the amount of the principal
liability), is not apparent As said by the court in Baltimore R. v.
Voight, 176 U. S. 498,20 Sup. Ct. 385,44 L .. Ed. 560 :

"The right of private contract is .no small part of the liberty of the citizen,
andtbat the usual and most important function pf courts of justice is rather
to maintain and enforce contracts, than to enable parties thereto to escape
from their obligation pn the pretext of pUblic policy, unless It clearly appear
that they contravene public right or the public welfare."

"No statute is to be construed as altering the common law, farther
than its words import. It is not to be construed as making any inno
vation upon the common law which it does not fairly express." Shaw
v. Railroad Company, 101 V. S. 565,25' L. Ed. 892. '
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In Hadden v. CoIlector, 5 Wall. I07-III, 18 L. Ed. SIS, the court
said:

"What is termed the policy of the government with reference to any par
ticular legislation is generally a very uncertain thing, upon which all sorts
of opinions, each variant from the other, may be formed by different persons.
It is a ground much too unstable upon which to rest the jUdgment of the
court in the interpretation of statutes."

So in Scott v. Reid, 10 Pet. 524-527,9 L. Ed. 519, the court said:
"Where the language of the act is explicit, there is great danger in de

parting from the words used, to give an effect to the law which may be sup
posed to have been designed by the Legislature. • • • It is not for the
court to say, where the language of the statute is clear, that it shall be so
construed as to embrace cases, because no good reason can be assigned why
they were excluded from its provisions."

The only limitation in the language of the statute in question is
that, in case of death resulting from suicide, it shall constitute no de
fense against liability on the policy; that is to say, it shall not defeat
a right of recovery to the extent of the sum stipulated for in the pol
icy. The innovation, in short, made by the statute, was to cut off a
defense based upon the fact that the assured committed suicide, with
out undertaking to interfere with the right of contract between par
ties sui juris as to the extent of liability in case of death resulting from
the specific cause.

The purpose of fixing in the caption of the policy a principalliabil
ity of $s,<XX) becomes evident, under a policy like the one in question,
which provides that, in case of certain physical disabilities resulting
from accidental causes, there shall be a specified amount per week.
Under such provision, if there were 110 principal liability expressed,
as the disability would be continuous, as in case of the loss of a hand
or foot or an eye, the recovery might run on without limit during the
life of the insured, and in the aggregate far exceed the sum of $5,000,
the principal sum.

The Supreme Court of this state has not construed the statute in
question in the particular here involved. The Logan Case, supra,
does not bind or control this court, except in so far as the question
involved in that case was determined by the Supreme Court, which
was simply whether or not the section of the statute above quoted
applies to the instance of death by suicide on an accident policy, as
well as to other life insurance policies. Under the well-recognized
rule that the language employed by courts in construing statutes can
have no binding effect in other litigation, beyond the essential matter
considered and determined in the former case, any discussion by the
court in the Logan Case must be restrained to the fitness of the mat-
ter under consideration. .

The decision of the Court of Appeals of this state in Keller v.
Travelers' Insurance Company, 58 Mo. App. 557, is not binding upon
this court, as it is not a court of the highest jurisdiction in the state.
It is not maintainable that the statute in question establishes any
public policy of the state, beyond its expression; that is, that suicide
shall constitute no defense against liability of the company on an ac-



272 125FJjJDEl;t-+:r. ,REPORTER.

cident ins.ul'ance policy. A.s already suggested, the sta~ute does not
undertake to' declare that an insurance company may not issue a
policy of in,surance by which the parties agree, ir,case of death re
sulting from suicide, what theal;O.ount of recovery shall be. I cannot
perceive why the Legislature should deem it contrary to the public
policy of the state to permit the insured to agree with the insurance
company by contract that, in the event of death resulting from a vol
untary act of suicide, what amount should be paid by the insurer.
l,ooking at the language of the statute, and taken in its legal, tech
pical sense, in my humble opinion nothing more was intended than
that, in view of the fact that insurance companies under like policies
had successfully interposed as a complete defense against any liability
that the insured had taken his own life; hereafter no such defense
should avail to defeat a recovery. As the Legislature has gone no
fUrther in the assertion of the state policy, the courts ought not to
ttndertake by mere judic~al assertion to extend the operation of the
statute.

In reply to the suggestion that the foregoing construction of the
statute wOl.l1d authorize a practical evasion of its spirit, by recogniz
ing the right of the contracting parties to limit the amount of re
covery to $1, it should be enough to say that illustrations are often
dangerous in the constrl.lction of statutes. It is sufficient for the court
to decide the particular case on trial. It is hardly conceivable that a
party aware of his rights under the statute-and the law presumes him
to he cognizant thereof~would consent .to accept as compensation
for such loss the sum of $1; and, if he. should, it would be for the
court to decide .whether such inconsequential sum was riot a prac
tical evasion of the spirit of the statute. The sum of $500, provided
for in this case, is a substantial sum; and as the pleading of the con
tract in question, voluntarily entered .into by the parties; goes merely
to the question of the amount of the recovery, and not to defeat a
recovery, my conclusion is that the plaintiff is only entitled to recover
.the sum of $500.
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W A.SHBURN-CROSBY CO. v. WILLIAM JOHNSTON & CO., Limited.

(Circuit Court of Appeals, First Circuit. October 13, 1903.)

No. 466.

1. ApPEAL-REVIEW-ERROR NOT AFFECTING RESI1LT.
The liability of a defendant, a carrier, for the loss of goods by fire,

depended on its negligence after their receipt. The jury were instructed
that, as matter of law, under the evidence, there had been a delivery to
it of a portion of the goods sued for; and the evidence showed that the
goods were all together, and the question of negligence was the same as
to all. There was a general verdict for defendant. Held, that such ver
dict was necessarily based on a finding that defendant was not negligent,
and that any error in the rulings or instructions on the question of the
delivery of the remaining portion of the goods was without prejudice to
plaintiff.

2. SHIPPING-ExEMPTIONS BY BILL OF LADING-BURDEN OF PROOF.
Where bills of lading exempted the carrier from liability for loss or

damage to the goods while on wharf, awaiting shipment, by fire or fiood
"not happening through the fault or negligence" of the carrier, to entitle
the shipper to recover for such a loss he has the burden of proving that
it occurred through the carrier's fault or negligence.

8. SAME-CONSTRUCTION OF BILL OF LADING.
A clause in a bill of lading providing that merchandise on wharf,

IIwaiting shipment or delivery, shall be at shipper's risk of loss or damage
by fire or flood, must be given the meaning the language plainly expresses,
and is applicable where the goods were burned after being placed on the
wharf, but before shipment.

In Error to the Circuit Court of the United States for the District
of Massachusetts.

Henry M. Rogers and John Lowell, for plaintiff in error.
Addison C. Burnham (Carver & Blodgett, on the brief), for defend

ant in error.
Before COLT, Circuit Judge, and BROWN and LOWELL, Dis

trict Judges.

BROWN, District Judge. This is a writ of error to review the rul
ings of the Circuit Court in an action at law for the recovery of the
value of certain flour shipped at Minneapolis on what are known as
the "Western Transit Company bills of lading." The goods were "to
be carried to the port of East Boston and thence by Johnston line of
British steamships to the port of London, England." They were de
stroyed by fire on September 4, 1895, at Pier I of the Boston & Al
bany Railroad at East Boston, Mass.

Clause 9 of the bills of lading is as follows:
"Also, that merchandise on wharf awaiting shipment or delivery be at

shipper's risk of loss or damage by flre and!or flood, not happening through
the fault or negligence of the owner, master, agent. or manager of the vessel."

The jury were instructed that, upon the evidence, there had been
a delivery to the defendant carrier of 1,500 sacks of flour. The ques
tion whether there had been a delivery of the remainder of the floJIr
(10,300 sacks) was submitted to the jury.

, 2. See Carriers, vol. 9, Cent. Dig. § 725.
125F.-18
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Varionr. ~x~eptio.nswer.e ,t~f~Itby thep1ainti~ f? the.r,u1}ngs Of the
courtort the questIOn of dehvery, but these are Immatena1, and do
not require ..consideration, since' we· are of the opinion that the record
discloses a general verdict in the defendant's favor on the issue of
negligence.

As there., V\;as" a ,direction, that 1,500 sacks had been delivered, as
these and t,he'sacks whose, delivery was in dispute were, similarly
situated on the pier, and a,s the evidence as to negligence related to
the entire lot, without distinction between the 1,500 sacks and the
10,300 sacks, the verdict was a direct finding that the.defendant was
not proved to have been negligeptas to the 1,500 sacks which had
been delivered; ,and this finding as to a part of an entire lot of goods
similarly placed shows conclusively that the plaintiff could not have
been harmed by any rulings as to the delivery of the 10,300 sacks.

Whether the jury found in th~plaintiff's favor6n the question of
the delivery of the 10,300 sacks of flour does not appear from the
record. If they did, this availed th<: plaintiff 'nothing, since the jury
must also have found that the deferidant was notriegligent. If they
did not, the plaintiff was not harmed by any rulings which assisted
in this result, for, had the finding been the other way, the defendant
must still have prevailed on the issue of negligence. Tweed's Case,
16 Wall. 505,517, 21 L. Ed. 389; Brobst v. Brock, 10 Wall. 519,
528, 19 L. Ed:' 1002; Walker v. Fitchburg, 102 Mass. 407.

A further assignment of error is:
"That said court erred in charging the jury that, to rec!>ver in this suit,

the plaintiff must show by the burden of the case that this loss was occa
sioned by the ne~genceof the de+endllcnt."

We are of the opinion that tHe instruction is supported by the
weight of authority. Transp9rtation Co. v. Downer, II Wall. 129,
20 L. Ed. 160'; RailroadCompanyv. Reeves, IOWal!. 176, 189, 190,
19 L. Ed. 909; Clark v. Barnwell, 12 How. 272, 13 L. Ed. 985; Crow-
ell v. Union Oil Co., 107 Fe~. 302, 46 C.. C. A. 296. ,

While in the present case the exemptibn is of "loss or damage
by fire and/or' flood, not happening through the 'fault or negligence
of the owner, master, agent,<;lr ma,nager of the vessel," and in Trans
portation Cb>V. Downer theexemptiotl waJ; of "dangers of lake navi
gation," wea~ei.9.f the opinlo": that the latter casec'annot be distin
guished by, the bet that the presertt 'exception contains the express
w6rds, "not happening through the fault or negligence oftheO\vner,"
etc. A general exemption of fire, as a matter of ,construction; is lim
ited to cases not happening through negligence. Therefore there
is' nO substantial difference between a clause in which the limitatibn
is implied by'l~gal rulesofcdp.struction, and a clause ,inwhich the
limitation appears in express language. Bank of Kentucky v. Adams
ExpresseD'>, '93 U. S. 174, 181,183" 184, 186, 23 L. Ed. 872; Cali
fornia Ins. Co. v. Union Compress Co., 133 U. S. 387, 415, 10 Sup.
Ct.· 365, 33L.Ed. 730; Campania de Navigacion La Flecha v.
Brauer, 168 U. S. 104, 123, 124, 18 Sup. Ct. 12, 42 L. Ed. 398.

We are also of the opinion that the court properly refused the re
quest for an instruction that clause 9 of the bill of lading is iriopera-
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tive and void as applied to the facts ef this case. The contention that
this clause is applicable only to water-borne goods is inconsistent
with its express terms, and that the merchandise was on the wharf
awaiting shipment is not disputed. We see no justification for con
struing this clause as applicable only to merchandise held by the
steamship company as warehouseman. Such is not the import of the
language, according to its natural and usual interpretation.

Upon the whole case, we find no error of the Circuit Court which
calls for a reversal of the judgment.

The judgment of the Circuit Court is affirmed, the defendant in
error to recover costs in this court.

FIDELITY TRUST CO. v. NEW YORK FINANCE CO.

(Circuit C<Jurt of Appeals, Third Circuit. September 15, 1903.)

No. 25.

TRUSTS-UNSUCCESSFUL ATTEMPT BY SETTLOR TO REVOKE-RIGHTS OF CRED
ITORS.

Where an active trust created by a voluntary conveyance of property
to a trustee by a deed which gives future beneficial interests in the prin
cipal of the fund to others than the settlor, although reserving to him a
present interest, has been sustained as valid and irrevocable by' the
Supreme Court of the state in a direct attack thereon by the settlor, one
who became a creditor of the settlor long after the deed took effect, in
the absence of evidence of fraud in the creation of the trust, cannot take
the corpus of the trust fund in execution through garnishment proceed
Ings In satisfaction of a judgment founded on such subsequent debt, but
can subject to the payment of his judgment only the income reserved
and payable to the settlor.

2. GARNISHMENT-RIGHTS AND STATUS OF CREDITOR.
An execution attachment against a garnishee has no greater effect than

to place the attaching creditor in the same relation to the garnishee as
that previously occupied by the judgment debtor.

8. SAME-DEFENSES BY GARNISHEE-GARNISHMENT OF TRUSTEE.
In garnishment proceedings against a trustee, vested with the legal

tltle to the trust property and charged with active duties with respect
thereto, to subject the corpus of the property, in which beneficiaries other
than the settlor have an interest, to the payment of a judgment against
the settlor, the garnishee may set up any defense, legal or equitable,
which it might make against the settlor, and it is competent for it to show
that the judgment was obtained through collusion between the parties
for the purpose of defeating the trust.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

Wm. M. Stewart, Jr., and R. C. Dale, for plaintiff in error.
Russell Duane, for defendant in error.
Before ACHESON, Circuit Judge, and BUFFINGTON and

KIRKPATRICK, District Judges.

ACHESON, Circuit Judge. On the 26th day of June, 1895, by
deed executed on that date and duly recorded at Philadelphia, George
Van Hook Potter transferred to the Fidelity Trust Company (here
the plaintiff in error) certain mortgages and other securities, of the
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value of $66,550, in trust to invest and reinvest the same, to collect
and receive the income therefrom, and pay the net income quarterly
to the said George Van Hook Potter during his life, so that the same
should not be assigned or anticipated by him, nor be subject to or
liable for his debts, arid without liability to execution, attachment, or
legal process. of any kind; and in trust on his death to pay the prin~

cipal to such persons as he might by will appoint, and, in default of
such appointment, to his issue then living, "and should there be then
living no issue of the said George Van Hook Potter, then to pay,
transfer and set over the principal of the said trust estate to Marie B.
Potter and Blanche Van Hook Potter, in equal shares." By this
deed George Van Hook Potter, with respect to the sum of $12,000,
reserved the right, by writing under his hand and seal, to alter and
revoke the trusts thereby declared; but it was expressly stipulated
that, except as to sttch sum of $12,000, the trust thereby created
should be irrevocable. The trust thus imposed was duly accepted
by the Fidelity Trust Company on the date of the deed. As to the
sum of $12,000, Potter exercised his power of revocation, and that
money was paid to him in divers amounts between the date of the
deed and July 15, 1897. By deed poll bearing date June 9, 1899,
Potter undertook to revoke and annul the deed oftrilst above men
tioned. He then filed a bill in equity in one of the courts of common
pleas of Philadelphia to have the deed of trust declared revoked.
The court, however, being of opinion that the settlement effected
by the deed of June 26,1895, was 110t and could not be revoked, dis
missed the bill. From that decree Potter took an. appeal to the
Supreme Court of Pennsylvania. That court affirmed the decree
dismissing the bill, holding that the trust in question was valid and
irrevocable. Potter v.Fidelity, etc., Co., 199 Pat 360, 49 Ad. 85. In
its opinion, delivered on May 13, 19°1, the Supreme Court of Penn-
sylvania said: .

"There was no evidence of.fraud, imposition, or mistake, ahd there is no
room for doubt that the deed, when executed, expressed the deliberate in
tention of the settlor. Although a young man just coming into possession
of his estate, he was fUlly capable of understanding what he did,the reason
for it, and its eft'llct. He took ample time, after the subject of tbecreation
of a trust was first suggested to him, to consider It befote acting, and he had
the advice of his mother and of his attorney. Clearly there was no misappre
hension of facts, nor of the legal eft'ect dr· tbe deed.'rhe ttust was an active
one, and by its express terms irrevocable, and there has been no failure of the
purpose of the settlement.. * * * The rule is that a. vol~ntary settlement
wil1be sustliinedlind enforced in favor of the beneficiaries, nnless it .is
shown that it was procured by fraud or imposition, or executed under a mis
apprehension of the facts or of the law:•.This case is within .the rule."

On January ~9, 1902,'George Van Hook Potter executed, at Phila
delphia, a voltmtary confession of judgment to the New York Finance
Company (here the defendant in error):~or the sum o{$60,ooo, under
which judgment was entered in the Supreme Court 6f the state of
New York,Jorthe cqunty of New York, on tnc3:£st day of January,
1902. Th,e¢Qn:fessiori of judgment contains the following statement
over the sign~ture of the defendapt. Potter:

";I'his confession of judgment is ,for a 4ebt now justly due to the said
plahit1ft' from me, for money loaned to the said defendant at various thue:;,
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to wit: Seven thousand ($7,000) dollars on June 20, 1899; the further sum
of seven thousand ($7,000) dollars on June 19, 1900; the sum of forty thou
sand ($40,000) on January 28, 1902; and the agreed sum of six thousand
($6,000) dollars for services rendered since June 20, 1899, to date."

Upon this judgment an action was brought in the court below by
the New York Finance Company against George Van Hook Potter,
and a judgment for $60,828.89 obtained against him on April 22,
1902, for want of an affidavit of defense. On the same day an at
tachment execution on the judgment was issued summoning the Fi
delity Trust Company as garnishee.

Upon the trial of the issue ilJ. the attachment proceeding, the
garnishee offered to show by specified evidence that the confession
of judgment by George Van Hook Potter, the defendant, to the
New York Finance Company, the plaintiff, entered in the Supreme
Court of the state of New York, the record of which forms the basis
of the judgment upon which the attachment issued, was obtained by
collusion between Potter and the New York Finance Company, with
the fraudulent intent upon the part of Potter to accomplish in this
indirect manner the revocation of the deed of trust executed by him
to the Fidelity Trust Company, which deed had been declared ir
revocable by the Supreme Court of Pennsylvania, but the offer was
overruled. By direction of the court the jury found a general ver
dict for the plaintiff, and that the plaintiff have satisfaction of its
judgment for $60,828.89 against George Van Hook Potter out of
the securities held by the Fidelity Trust Company, as trustee under
the trust deed of George Van Hook Potter, subject to the point of
bw reserved by the court, viz., "whether, under all the evidence, the
court should have directed a verdict for the plaintiff for any less sum,
or a verdict for the defendant." Subsequently the court entered judg
ment for the plaintiff upon the verdict.

As we have seen, in a direct attack by the settlor, Potter, upon
this trust, the Supreme Court of Pennsylvania sustained the deed of
trust, adjudging it to be valid and irrevocable. The fundamental
question then arising upon the facts appearing in this record is wheth
er one who became a creditor of the settlor long after the trust deed
went into effect, in the absence of any evidence of fraud, can take
in execution, in satisfaction of a judgment founded on such subse
quent debt, the corpus of the trust fund, when the trust deed gives
future beneficial interests in that fund to persons other than the
settlor. This question, we think, must be answered negatively, upon
principle and authority. In Re Greenfield's Estate, 14 Pa. 489, 501,
the Supreme Court of Pennsylvania, speaking by Mr. Justice Bell,
said;

"Settlements like that before us, reserving a present interest in the creator
of them, and carrying a future benefit or bounty to other designated parties,
are very usual. If fairly made and carried into effect, uninfluenced by fraud
or circumvention, they cannot be subsequently impeached, as is shown,
among other determinations, by our case of Reese v. Ruth, 13 Sergo & R. 434."

It is now the firmly established doctrine in Pennsylvania that such
a voluntary settlement is not impeachable by subsequent creditors
not at the time of the settlement contemplated, and against whom no
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fraud was intended. Snyder v. Christ, 39 Pa. 499: Harlan v. Mag
laughlin, 9d Fa. 293: Best v. Smith, 193 Pa. 89, 92, 44 Ad. 329, 74
Am. St. Rep." 676. In Fellow's Appeal, 93 Pa. 470, 475, the court said:

"The title of a trustee under a deed of trust is complete and irrevocable
by the settlor, although the transaction be purely voluntary. Hill on Trus
tees, 82. Nor does the fact that the grantor reserved an interest during life
In the proceeds of the property, and gave a future benefit to other persons
named, give an implied right of revocation. Reese et at v. Ruth, 13 Sergo &
R. 434; Eckman v. Eckman, 68 Pa. 460. It controverts no rule nor policy
of law, but executes the intention of the grantor. Lewin on Trusts, 137."

In Pennsylvania it is no longer open to question that, if the in
tention of the grantor at the time he delivers a voluntary deed of
trust is to part with the legal title, the trust, in the absence of fraud,
will be enforced in favor of the beneficiaries, even though their enjoy
ment of the estate is postponed until after the death of the grantor
in the deed, and notwithstanding hel has reserved to himself an inter
est for life in the trust estate. Wilson v. Anderson, 186 Pa. 531, 40
Atl. 1096, 44L. R. A 542; Rynd v. Baker, 193 Pa. 486, 44 At!. 551.

In the present instance the two specifically named beneficiaries,
Marie B. Potter and Blanche Van Hook Potter, have vested inter
ests in the principal of the trust fund; and while it is true that their
interests are not presently enjoyable by them, and may be defeated
should George Van Hook Potter die leaving issue, or should he
exercise his reserved power of appointment by will, yet by no act of
Potter other than his exercise of that power can the interests of
these beneficiaries be divested. Perry on Trusts, § 250; Farwell on
Powers,474; Hopkins V. Jones, 2 Pa. 69, 70. The Supreme Court
of Pennsylvania has decided that Potter has no general dominion
over this trust estate, and that the settlement he made is enforceable
in favor of the beneficiaries. Potter V. Fidelity, etc., Co., supra. The
views expressed by that court in its opinion, we think, lead irre
sistibly to the conclusion that this attaching creditor cannot reach
the corpus of the trust estate, but can subject to the payment of its
judgment only the income reserved and payable to the settlor (Pot~

ter). We find a ruling to such effect in the analogous case of An
dress V. Lewis, 17 Wkly. Notes Cas. 270.

Upon the undisputed facts, it seems" to us that the New York
Finance Company must be regarded here as claiming through George
Van Hook Potter, and that, as against this garnishee, that company
has no higher rights than Potter himself had. The execution attach
ment, we think, had no greater effect than to place this attaching
creditor in the same relation to the garnishee as that occupied by
the judgment debtor before the attachment was laid. Baldwin's Es
tate, 4 Pa. 248. An attachment execution is authoritatively declared
to be an equitable assignment of the thing attached; a substitution
of the creditor for the debtor to the latter's rights against the gar
nishee. Reed v. Penrose, 35 Pa. 214.

The present case is clearly distinguishable from Mackason's Ap
peal, 42 Fa. 330, 82 Am. Dec. 517. The deed of trust there was for
the use and benefit of the settlor during his life, and on his death for
the use and benefit of his appointees by. will, and in default of such
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appointment for the use and benefit of those entitled to his estate
under the intestate laws. There was no named beneficiary other
than the settlor. To all intents and purposes, the settlor continued
to be the beneficial owner of the entire estate. It did not appear
that there was any reason for the execution of the deed of trust
except to protect the settlor's property from his future engagements.
Indeed, the sale design, as found by the court, was to give to the
settlor the full enjoyment and complete equitable ownership of his
property, and at the same time protect it from his creditors. More
over, the deed creating that trust contained no provision against its
revocation. And, finally, the contest there arose after the settlor's
death, and was between his creditors and his appointee by will. Here
we have an active trust which the Supreme Court of Pennsylvania,
in a contest between the settlor and the trustee, has sustained and
declared to be irrevocable by the settlor and enforceable in favor of
the beneficiaries.

The discussion might well end here. But, if not necessary, it
seems to be proper, to notice briefly the assignment relating to the
rejection of evidence. The offer, in substance, was to show fraud
and collusion between the parties to the confessed judgment touch
ing it, and the attachment proceeding under it, to overthrow this
trust. This garnishee is not a mere stakeholder, but a trustee in
possession of the trust property, clothed with the legal title, charged
with active duties, and responsible to beneficiaries. The purpose of
the proceeding was to seize the corpus of the trust property held by
the trustee. A stranger to a judgment may attack the same for fraud
and collusion when the enforcement of such judgment would be prej
udicial to his pre-existing rights. Freeman on Judgments, § 335;
Rhoades v. Selin, 4 Wash. C. C. 715, 721, Fed. Cas. No. 11,740;
Esty v. Long, 41 N. H. 103. \Ve think it was competent for the gar
nishee to show that the attachment was a nullity as against the cor
pus of the trust estate by reason of the fraud and collusion alleged
and proposed to be shown. Even if this defense could be regarded
as an equitable one, it was not for that reason inadmissible here.
Schuler v. Israel, 120 U. S. 506, 510, 7 Sup. Ct. 648, 30 L. Ed. 707.
In that case Mr. Justice Miller, in delivering the opinion of the court,
after stating the right of a garnishee to set up any defense against
attachment process which he could have against the debtor in the
suit for whose property he is called upon to account, said:

"And, a's a garnishee is only compelled to be responsible for that Which,
both in law and equity, ought to have gone to pay the principal defendant
in the main suit, he can set up all the, defenses In this proceeding which he
would have in either a court of law or a court of equity."

We add, in conclusion, however,'that, independently of the rejected
offer, the case, upon the unquestioned facts, in our view, was with
the garnishee as respects the principal of the trust fund, and that only
the income thereof reserved to Potter was bound by the attachment.

The judgment of the Circuit Court is reversed, and the .case is
remanded to that court, for further proceedings in accordance with
the views expressed in this opinion.,
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. FRAER "".WASHINGTON.

(Circuit Court 01: Appeals, Eighth Circuit. October 8, 1008.)

No. 1,836.

1. INDIAN LEASES-EFFECT OF CURTIS ACT.
Act June 28, 1898, C. 517, 30 Stat. 495, known llS the "Curtis Act,"

whiCh: gives the owner of improv:ements on a lot in the Indian Territory
a preferred right to purchase the ",ame aft~r it shall have been appraised,
did nofalfect the obligation ot a white J:!ilan, who was at the time of its
passage, in possession of a lot under a lease from an Indian, to restore
posseSSion to the lessor on the termination of the lease in accordance
with its terms.

2. LAN'DLORD AND TENANT-,RIGHTS 'oF"LANDLOHD-AcTION 011' UNLAWFUL DE
T.UNER.

A lessor who stipulates to pay the lessee the value of improvements
made by him at the expiration of the term does not thereby disable him
self from bringing an action of unlawful detainer, where the tenant at
the e.lldof the term refuse!! to accept the payment tendered or to sur
render possession, and cannot be required to first bring Ii suit in equity
to compel the lessee to accept such payment.

S. SAME-STATUTE OF INDIAN TERRITORY. .
Ma.nsf. Dig. § 4174 (Ind. T. Ann. St. 1899, § 2854), in force in the Indian

'l:'errltory, which provides that an action by a landlord to recover pos
session of the premises on account of nonpayment of rent shall abate on
a tender of the rent due by the tenant before judgment, has no applica
tion to a.n action to recover possession unlawfully withheld by the ten
ant after the term has expired.

In Error to the United States Court of Appeals in the Indian Ter
ritory.

e. L. Herbert, E. A. Walker, and H. M. Cannon, for plaintiff in
error.

e. c. Potter, C. B. Potter, and W. D. Potter, for defendant in error.
Before SANBORN,THAYER, and VAN DEVANTER, Circuit

Judges.

THAYER,Circuit Juqge. This case originated in the Indian Ter
ritory, and comes to tlliscourt on a writ of error from the Court of
Appeals of that territory. the record discloses that J. e. Wash
ington, the defendant in error, isa meI11ber of the Chickasaw tribe
of Indians, and a resident of the ~ndi;m Territory, and that on Janu
ary I, 1898, he leased to James Fraer, the plaintiff in error, who is
not' a member of any tribe of Indians, a lot of land 25 feet in width
by 140 feet in depth,· which fronted on Main street, in the town of
Marietta, within the Indian Territory. By the terms of said lease
the lessee acquired the right to occ;upy the demised premises for the
term of one year from and after January I, 1898, with the right to
reqew the' lease for anQth~r year at the, expiration of the first term.
The lease contained a provision to the effect that the lessor, Wash
ington, could only rep0!lsess himself of the demised premises on the
expiration of. the lea,se by paying to the lessee,Fraer, ,the value of
the improvements which the lessee had made on'the demisedprem
ises, and that upon making such payment he should be entitled to the
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possession of the property. The complaint which was filed by Wash
ington, who was the plaintiff below, was in the form of an action of
unlawful detainer, and alleged, in substance, that at the expiration
of the year 1898 Fraer, the lessee, declined to renew the lease for
another year; that the value of the improvements erected by him
during his term was the sum of $700; that on January 2, 1899, he
had tendered to Fraer, the lessee, the sum of $800 in payment for
his improvements, which was a sum more than they were worth,
but that the defendant had declined to accept the sum tendered, and
was wrongfully, unlawfully, and forcibly detaining the possession
of the property, and refusing to permit the plaintiff to enter upon
the same. Washington further alleged that after the refusal of the
defendant below to re-rent the premises he had given the defendant
"written notice to vacate the same and surrender the possession to
the plaintiff. The complaint also contained a tender of the alleged
value of the improvements and an offer to pay the sum tendered into
court. The trial below, which was before a jury, resulted in a ver
dict and judgment in favor of the plaintiff, which judgment was af
firmed on appeal by the Court of Appeals in the Indian Territory.
The judgment complained of is to the following effect: That the
l)laintiff, Washington, have and recover from the defendant, Fraer,
the lot above described, situated in the town of Marietta, in the
Chickasaw Nation, and that the money theretofore deposited by the
plaintiff to pay for the" improvements which had been made on the
demised premises by the lessee be delivered to him.

The principal contention on the part of the plaintiff in error is to
the following effect: That an act of Congress approved June 28,
1898, after the lease now in question was executed (30 Stat. 495, c.
517), operated to destroy all of the lessor's contractual rights under
the lease, and to extinguish whatever interest, possessory or other
wise, he may have had in the demised premises when the lease was
executed. In other words, it is insisted, in substance, that, although
Washington, the lessor, may have been lawfully in possession of the
demised lot on January I, 1898, pursuant to the right of occupancy
accorded to Indians by the tribes to which they belonged, and may
have been induced to surrender such possession to the lessee for the
term of one year, in consideration of the latter's promise to pay a
stipulated rent, and to restore the possession to the lessor at the end
of the term, provided he was paid the value of all improvements
which he might erect in the meantime, yet the subsequent passage
of the act of Congress on June 28, 1898, commonly called the "Cur
tis Act," not only released the lessee from all of his promises made
to the lessor, but operated to vest the lessee with whatever rights and
privileges incident to possession would have belonged to the lessor
had he not been induced to relinquish his possession to the lessee.
This claim is based primarily on sections IS and 16 of the Curtis act
(30 Stat. 500, 501) and certain paragraphs of an agreement be
tween the United States and the Choctaw and Chickasaw Indian
tribes, commonly termed the "Atoka Agreement," which is set forth
in the act of Congress, and as therein amended was ratified. 30 Stat.
5°5,508•
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The fift,ee~th secti0tl ofthe ,act in question, after providing for the
appointm~tlt of a commission to' survey and lay outtown site~ within
the territory occupied by the. Chickasaw, Choctaw,. Creek, and Chero
kee tribes o~ Indians, and to make plats thereof, further provided,
in substance, that all town lots should be appraised by ~aid commis
sion a~ their true value, excluding improvements; that separate ap
praise1t1~l1ts.should be made of all improvements thereon; that no
such appraisement should be. effective unW approved by the Secre
tary ofthetnterior; and that in case of disagreement by the members
of the commission as to the value of any lot the Secretary of the In
terior might fix the value' thereof. It was further declared in the
same section that "the,owller of the improvements upon any lot other
than fencing,. tillage .or temporary buildings, may deposit in the
United States Treasury, St. Louis, Missouri, one half of such ap
praised value; ten per centu~ within two months and fifteen per
centum more within six months after notice of appraisement, and the
remainder in three equal annual instaIllllents thereafter, depositing
with the Secretary of the Interior one re~eipt for each payment and
one with the authorities.·of the tribe and such deposit shaIl be -deemed
a tender to the.. tribe of the purchase moneY for such lot." The same
section of the. act further provided, in substance, that, if the owner
of such improvements on any lot failed to make deposit of the pur
chase money in the manner aforesaid, then such lot might be sold
in the manner provided in the act for the saJe of unimproved lots,
and that lots which were not improved should belong to the tribe,
and should be appraised, and that, after the approval of the appraise
ment by the Secretary of the Interior and due notice, should be sold
to the highest bidder at public auction, by the commission, for not
less than their appraised value, unless otherwise ordered by the Sec
retary of the Interior. Following these provisions, which are found
in the fifteenth section of the act, the sixteenth section declared, in
substance, that it should be. unlawful for any person, after the passage
of the act, to receive for his own use or for the use of anyone else
any royalty on oil, coal, asphalt, or other mineral, or on any timber or
lumber or any other kind of property whatsoever, "or any rents on
any lands Qr property belonging to anyone of said tribes or nations
in said territory, or for anyone to pay to any individual any such
royalty or rents or any consideration therefor whatsoever," and that
all royalties and rents thereafter payable to the tribe should be paid,
under such regulations as might be prescribed by the Secretary of
the Interior, into the treasury of the United States to the credit of
the tribe to which they belonged.
, We feel constrained to hold that the Curtis act did not affect the
rights of the parties to this litigation in. the manner asserted and
above stated. When the lease was executed, Washington, the lessor,
being a member of the Chickasaw tribe of Indians, had the right to
occupy the demised premises according to the customs and usages of
his tribe. Fraer, the lessee, on the other hand, not being a member of
any Indian tribe, had no such right. He had at that time no interest
in the lot, either present, future, or contingent, such as a court of
law would recognize or enforce; and after the execution of the lease
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he could only uphold his right of occupancy, if at all, by virtue of
the provisions of the lease which he had succeeded in obtaining.
By accepting the lease and entering thereunder as a tenant of the
lessor, he certainly admitted the lessor's right of occupancy, and, ac
cording to well-established rules of law, should be estopped from
denying it or challenging the lessor's power to make the lease. We
fail to perceive upon what ground the Curtis act can be said to have
released the lessee from his promise to surrender the possession of
the demised premises to the lessor at the end of his term, pursuant
to his agreement. The act contains no express provision that tenants
who had made improvements on leased property should be so released
from their engagements, and we are not inclined to insert such a pro
vision by construction. It is true that the act concedes to the owner
of improvements upon any town-site lot the preference right to pur
chase the lot after the town site has been surveyed and platted and
the lots have been appraised, on making certain specified payments
within a certain period; but it does not appear in the present instance
that any of these acts have been done, or that the time has arrived
when a purchase can be effected. If it has arrived, it is by no means
clear that the lessee is the owner of the improvements which he made
during his term. The lease did not provide that the improvements
made by the lessee should be esteemed his property, but only that
"said property shall be delivered to said Washington upon his paying
or satisfying said James Fraer or his assignees for all improvements
put thereon while the same was so rented to said James Fraer." In.
other words, the lease secured to the lessee the right to retain pos
session until the lessor had reimbursed him for moneys expended in
making improvements. In view of the known situation in the Indian
Territory it may be that the lessor, being a member of the Chicka
saw tribe. and entitled to occupy the lot in controversy, put the lesse~

in possession in the expectation that he would make certain improve
ments for the benefit of the lessor and practically at his expense, so as
to entitle the lessor to purchase the lot, when the town site had been
located and surveyed and the lot had been appraised, according to the
plan outlined in the Atoka agreement, which had been executed be
fore the lease was signed. In the absence of an express provision in
the lease severing the improvements from the realty and declaring
that they should be and remain the property of the lessee, it may well
be that they became a part of the freehold according to the general
rule that one who erects a permanent structure on land makes it a
part of the land. It is unnecessary, however, on the present occasion,
to determine who, within the meaning of the Curtis act, is the owner
of the improvements that have been erected by the lessee, so as to
entitle him, when the proper time arrives, to purchase the lot. The
question now at issue is whether the Curtis act, as soon as it was
passed, relieved the lessee from his promise to restore the possession
of the lot to the lessor at the end of his term on being reimbursed
for his improvements. This question, in our judgment, should be
decided in the negative. It is certain, we think, that Congress did
not intend that white men who had obtained temporary possession
of town-site lots or land in the Indian Territory from Indians by
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me.ansof leases should make use of the possession so acquired to se
.:ure a fee-simple title to the demised property to the exclusion of In
dian les,sors to whom they had covenanted to restore the possession.
Yet this would be the result if the effect of the Curtis act be as con
tended by the plaintiff in error. We are of opinion that the obliga
tion of the lessee t9 restore possession remained the same after the
passage of the Curtis act as before, ~nd that nothing would free him
from his contract obligation to surrender the possession of the de
mised premises to his lessor, save, perhaps, a purchase of the lot under
the provisions of the Curtis act, after an appraisement thereof,
should he be allowed, on application to the proper authorities, to
make ~uch a purchase. This court has heretofore held, in substance,
that the Atoka agreement did not have the effect of annulling or ab
rogating all existing leases of town lots situated in the Choctaw and
Chickasaw Nations. Ellis v. Fitzpatrick, 55 C. C. A. 260, 118 Fed.
430. The same view has .. been taken by the Court of Appeals in
the Indian Territory. Ellis v. Fitzpatrick (Ind. T.) 64 S. W. 567,
568; Ke\llp v. Jennings, Id. 616. Moreover, we are advised that the
Department of the Interior has ruled that, until town lots are dis
posed of by the commission appointed pursuant to the provisions of
Act Congo June 28, 1898, C. 517, 30 Stat. 495, "valid contracts made
by parties for renting lots are not affected by s.aid act." This ruling
was made by the departplent in response to an inquiry whether the
Curtis act absolved an occupant of a town-site lot, who had rented
the same from an Indian, of his obligation to pay rent; and, while
the ruling in question is not an authoritative exposition of the law,
yet it is. entitled to great consideration as expressing the views of
that department of the government which is charged with the admin
istration of the Curtis act, and has doubtless given all of its provisions
careful consideration, besides being fully acquainted with the condi
tions now: existing in the Indian Territory.

Another subordinate question which is presented by the record is
whether Washington, the lessor, can maintain an action of unlawful
detainer on the state of facts disclosed by his complaint, all of which,
as we must presume, were established to the satisfaction of the court
and jury, or whether he should have proceeded in equity to compel
the lessee to accept payment for his improvements and convey them
to the I~ssor. It seems to be urged by the plaintiff in error that the
lessor should have obtained such a decree before suing in unlawful
detainer. With respect to this question we conclude that there was
no occasion for first seeking the aid of a. court of equity. The ques
tion of possession was the only one involved in the case. When the
lessee's term ended and the full value of the improvements made
by him was tendered, and he declined to accept the sum tendered or
to surrender possession of the demised premises pursuant to his cove
nant, his possession was thenceforth wrongful; in other words, he
became guilty of an unlawful detainer. We do not understand that
an ordinary Jessor, who simply agree~ Whh his tenant to pay him for
any improvements made on the. demised premises during the term,
thereby disables himself from bringing an action of unlawful detainer,
provided the tenant, at the <;nd of his term, refuses to accept pay-
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ment for his improvements and insists on holding possession. The
effect of such an agreement in a lease is not to give the tenant an
interest in the land which can only be divested by the decree of a
court of equity, but rather to impose on the lessor another condition,
to wit, the duty of paying for the tenant's improvements, or tendering
payment therefor, before he can be restored to possession. If the
question last noted was raised in the lower court in such a form that
it may be considered here, we think it was rightly decided.

The final contention on the part of the plaintiff in error is based
on section 4174 of Mansfield's Digest of the Statutes of Arkansas
(Ind. T. Ann. St. 1899, § 2854), which provides, in substance, with re
spect to suits brought by a landlord to recover possession of property
on account of the failure of his tenant during his term to pay rent,
that, "if the defendant before judgment is given in such action, either
tenders to the landlord or brings into court where the suit is pending
all the rent then in arrears and all costs, all further proceedings in the
action shall cease." It is claimed that about a year after this action
was instituted the plaintiff in error offered to deposit in court a sum
sufficient to pay the rent of the demised premises at the rate of $25
per year for the years 1898, 1899, and 1900, and asked to have th.e suit
abated, which request was denied. The motion to abate the snit, the
evidence in support of the motion, and the order made thereon are
not made a part of the bill of exceptions, as they should have been
to obtain a review of the trial court's action on appeal. Dietz v.
Lymer, 10 C. C. A. 71, 61 Fed. 792. But, in any event, the section
of Mansfield's Digest which is invoked has no application to a suit
like the one at bar, where an action is brought against the tenant,
not to recover possession during the term for nonp2yment of rent,
but to recover the possession of property unlawfully withheld by the
defendant after his term has expired. In the latter class of cases, to
which the suit at bar belongs, the statute invoked has no application.

No sufficient reasons have been shown for the reversal of the judg
ments below, and the same are accordingly affirmed.

SMEETH et at. v. PERKINS & CO., Limited. et at.

(Circuit Court of Appeals, Third Circuit. September 15, 1903.)

No. 32.

L PATENTS-CONSTRUCTION OF CLAIMS-STATEMENTS OF PREFERABLE MODE OF
CONSTRUCTION.

Features of construction which the specification 01' a patent recom
mends or describes as preferable do not thereby become essential parts
of the patent or limitations of the claims.

a. SAME-INFRINGEMENT-BoSH-PLATES FOR BI,AST FURNACE.
The Scott patent, No. 452,618, for bosh-plates for furnaces, is valid

(excepting claim 6), and covers a meritorious invention, the essential
feature 01' which is to provide separate recesses in the furnace wall in
which the bosh-plates are set, and from which they can be removed
freely, being so independently set as not to be affected by the expansion
or contraction of the wall Except as to claim 7, the claims are not lim-
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1ted to bosh-plates constructed .internally with a tortuous water passage,
b~t c~ver any plate having a water passage extending through it for the
passage of a current of water. Claims 1 to 5 so cQnstrued, and held .In-
fringed. .

Appeal froIn the Circuit Court of the United States for the West-
ern District of Pennsylvania.

James 1. Kay, for appellants.
Marshall Christy and Wm. L. Pierce, for. appellees.

Before ACHESON and DALLAS, Circuit Judges, and KIRK
PATRICK, District Judge.

ACHESON, Circuit Judge. This is an appeal from the decree of
the Circuit Court dismissing the complainants' bill inequity, brought
for .an alleged infringement of letters patent No. 452,618, dated May
19, 1891, for an improvement in bosh~plates for furnaces, granted to
James Scott, and of which the complainants in the bill became owners.

The specification of the patent states that the "invention consists
of an improvement in the setting of bosh-plates in the wall of a blast
furmice and in an improved construction of the bosh-plates them
selves"; .that heretofore, for the purpose of preventing the corrosion
and destruction of the walls of a blast furnace, caused by the intense
heat in the furnace, "it has been customary to employ,hollow plates
built in the furnace wall, and provided with water connections, by
which str~ams of water through the plates may be maintained;" but
that in the operation of the fur.nace these plates frequently crack,
and permit the water to leak from them, with injurious effects par
ticularly mentioned; that. the broken plate must be removed as soon
as. the leak is ascertained and located, but that a great amount of
labor is required to remove it, "since it necessitates the digging it
out from the brickwork of, the furnace," which weakens and injures
the furnace strttcture, Fith loss of time, etc.; that heretofore it has
been generally supposed that the reason for the breaking of the
plates was that they were burned out b.y the heat of the furnace, and
great care has been taken to keep upa constant stream of pure wa
ter, and to construct t~e water passages so that they should not be
clogged by sediment, which would render' them more liable to be
burned";. that ,the inventor (Scott), however, has "discovered that
the breaking of the plates has been caused not so frequently by
burning as by the manner in which they have been set in the furnace
wall," the PFacticljhay.ing been. to b1-lild them directly in the wall,
with the bricks bearing on them from above and at the side and in
intermedia.te spaces,' so. t~at when the brickwork expands and moves
by reason of the heat 'cH the. ~urnace i~strains the bosh-plates, and
frequently breaks. or crac,ks tpem. The specification and drawing;s
describe and'show the bosh-plates of. the patent arranged in several
horizontal 'series aro.und the bosh of the furnace, the plates being
made tapering in widfh :Irtd thickness and. cUl'y(;d transversely on
their upper surfaces so as to have a general wedge shape, and they
are set in arched recesses built for their reception in the furnace wall.
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The function of the arches, it is stated, is to support the furnace wall
over the recesses so that they shall not cave in when the bosh-plates
are removed, and so that the plates may be taken out and replaced
easily without other rebuilding than luting the intervening space with
clay. The boshes, it is said, should be of somewhat less dimensions
than the recesses. It is stated that by thus setting the bosh-plates
the wall of the furnace may expand and contract freely without crush
ing the plates and causing them to leak. A number of the plates
of each series, it is stated, "are connected by pipes, 12, the outlet of
one being connected with the inlet of the next, as shown in Fig. 2,
so that the water may pass in succession through the plates"; and
that, when it is desired to remove any of the bosh-plates, its inlet and
outlet pipes are uncoupled, and then, because of the tapering shape
of the plate, it may be drawn out from its recess. To replace the
plate it is set again in its recess, luted with clay, and the water pipes
reconnected. It is stated that the facility of removal and replace
ment of the bosh-plates which this improvement affords is of especial
benefit in that it enables a leak to be located in case for any reason
one should occur.

After this general description of the invention the specification con
tains the following clause:

"The preferred internal construction of the bosh-plates Is illustrated in
Figures 6 and 7. Each consists of a hollow plate having water Inlet and
outlet openings, 8 and 9, a partition, 10, forming a passage leading to the
rear of the plate from the opening, 8, and cross-diaphragms or baffie-plates,
11, which cause the water to travel in a circuitous course between the back
of the plate and the opening, 9. A very efficient cooling action is thus af
forded by the plate."

The claims of the patent are as follows:
"(1) In combination with a furnace, a water-cooled bosh-plate !let in a re

cess in the furnace wall, from which It is removable freely, said bosh-plate
having a water passage extending through it for the passage of a current of
water, and inlet and outlet pipes, substantially as and for the purposes de
scribed.

"(2) In combination with a furnace, a water-cooled bosh-plate set in an
arched recess in a furnace wall, from which it is removable freely, said bosh
plate having a water passage extending through it for the passage of a cur
rent of water, and Inlet and outlet pipes, SUbstantially as and for the purposes
described.

"(3) In combination with a furnace, a water-cooled inwardly-tapering bosh
plate set in a recess in the furnace wall, from which it is removable freely.
said bosh-plate having a water passage extending through it for the passage
of a current of water, and inlet and outlet pipes, substantially as and for the
purposes described.

"(4) In combination with a furnace, a water-cooled bosh-plate set in a re
cess in the furnace wall, from which it is removable freely, and provided with
a surrounding casing or layer of clay, said bosh-plate having a water passage
extending through it for the passage of a current of water, and inlet and
outlet pipes, substantially as and for the purposes described.

"(5) In combination with a furnace, a series of encircling water-cooled bosh
plates, set in recesses in the furnace wall, from which they are freely remov
able, said bosh-plates having water passages extending through them for the
passage of water currents, and inlet and outlet pipes, substantially as and for
the purposes described.

"(6) In combination with a furnace, a series of encircling water-cooled
bosh-plates set in arched recesses in the furnace wall, from which they are
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freely removable; and a band encircling the furnace at the arches. substan-
tially. .as .and for the purposes described. .' . '
"~7)A hollow bosh-plate having at the front end an inlet opening and an

outlEltopening, a passage, 10, which extends to the rear of the plate from one
of said 'oPenings, and cross-diaphragm, ·11" which extend alternately from' op
positesides within the bosh-plate partially across the interior cavity thereof,
forming a tortuous passage in said cavity le.adlng from the passage, 10, to the
second of said openings, substantially as and for the purposes .described."

In disposing of this case the Circuit Court regarded the patent as
valid (exc,epting the sixth claim), an:d stated that in actual practice
the dev.ice of the patentee had 'proved to be "highly useful," With
these views we are in agreement; Here we content ourselves with
saying that upon an attentive examination of the proofs we find no
reason to doubt either the validity of the patent (excepting claim 6)
or the great merit of the invention it disclosed.

The principal question involved in this appeal relates to the con
struction to be given to the patent, and particularly to its first five
claims, which the court below held the defendants haq not infringed.
As respects ihterior construction, the court, in its opinion, said that
the patentee proposed to change the old form of bosh-plate to a
plate "constructed internally with a tortuous water passage." Now,
it is true that the specification shows and describes an internal con
structionof the bosh-plate whereby the water passing through it is
given a "circuitous course," by means of diaphragms or baffle-plates'
placed in the cavity of the bosh-plate; but the specification expressly
states that this is "the preferred internal construction," and this
specific. form is the subject-matter of claim 7. The terms of the
other claims are quite different from the terms of the seventh claim.
The bosh-plate called for by the claims from I to 5, inclusive, is de
scribed as "having a water passage extending through it for the
passage of a current of water, and inlet and outlet pipes." There is
no calliri these claims for a "tortuous water passage," and no intima
tion that the water is to "travel ina circuitous course." The ex
pressed purpose of the water passage is for "the passage of a cur
rent of water" through the bosh-plate. The cooling of the plate
is what is (limed at,. and this object is effect,ed whether the water
passes through the interior cavity of the bosh-plate from the inlet
pipe opening to the outlet pipe opening by the natural and unob
structed cO)1rse or travels in a circuitous course produced by inter
posed diaphragms or baffle-plates. The patentee, indeed, conceived
the latter method to be preferable, but features of construction which
the specification of a patent recommends or describes as preferable
do not thereby become essential partso! the patent, or limitations of
the claims. Sewall v.. Jones, 91 U. S. 171, 185, 23 L. Ed. 275;
Krajewski v. Pharr, 105 Fed. 514, 518, 44 C. C. A. 572.

In Winans v. Denmead, 15 How. 330, 341,14 L. Ed. 717, the court
said that:

"While it i8 undoubtedly true that the patentee may so restrict his claim
as to cover less than what 'he invented, or may limit It to one particular form
()f machine, excluding' all other forms, although they also embody his inven
tion, yet such an interpretation should not 'be put upon his claim if it can
fairly be construed otherwise;"
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In Klein v. Russell, 19 Wall. 433,466, 22 L. Ed. II6, the rule was
laid down that in construing a patent "the court should proceed in a
liberal spirit, so as to sustain the patent and the construction claimed
by the patentee himself, if this can be done consistently with the lan
guage he has employed."

This specification states that it has been "customary to employ
hollow plates built in the furnace wall, and provided with water con
nections, by which streams of water through the plates may be main
tained," but that, by reason of the plates being solidly set in the
brickwork, they were frequently cracked and broken by the expan
sion and contraction of the furnace wall. The avoidance of this
evil was the main object of the invention. The inventor's remedy,
as disclosed with much fullness in his specification, was to provide
in the furnace wall separate recesses in which the bosh-plates could
be set, and from which they could be removed freely. This was the
substance of the invention. Such was the view which finally pre
vailed in the Patent Office, as we shall soon see. The special inter
nal form of bosh-plate whereby the water is given a circuitous course
is altogether subordinate. It is explicitly declared to be only the
preferred construction, and it is covered by a specific claim.

We are not able to see that by the proceedings in the Patent Of
fice the first five claims of the patent were limited to a tortuous water
passage in the interior of the bosh-plate, or to any structural water
passage formed within and extending through the cavity of the
bosh-plate. The facts, as disclosed by the file wrapper, are these:
In the original application for the patent the claims from 1 to 5, in
clusive, described the plate simply as "a water-cooled bosh-plate."
This description, of course, included water-cooled bosh-plates in
whatever way the cooling was effected by the use of water; for ex
ample, by using jets of water or spraying with water, as in the pat
ent to Jones, No. 205,274, which the examiner cited against the ap
plication. The applicant then amended by inserting in the claims
the words, "Said bosh-plate llaving a water passage extending through
it for the passage of a current of water, and inlet and outlet pipes."
It will be perceived that a tortuous water passage is not here men
tioned, nor is any structural water passage extending through the
bosh-plate, and independent of its cavity, hinted at. The passage of
a current of water through the cavity of the bosh-plate is what was
required for the cooling, and this, it seems to us, is what the amend·
ment naturally- implies. That the applicant and the Patent Office
both so understood this language appears, we think, on the face 0/
the file wrapper. The introduction of the words "and inlet and out·
let pipes" in the amendment has significance. The function of these
pipes is stated in the specification thus: "A number of the plates ot
each series are connected by pipes, 12, the outlet of one being can·
nected with the inlet of the next, as shown in Fig. 2, so that the water
may pass in succession through the plates." The passing or circu
lation of the water through the cavity of the bosh-plate, we think,
is the thing contemplated and expressed in the amended claims.

Upon a second rejection of all the claims an appeal was taken to
the examiners in chief, who reversed the primary examiner. Their

125F.-19
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decision,; upon, whicli the patent issued,contains this pregnant pas
sage:

"The eSlll;!Jl,ceof the alleged invention is the'setijng ot the bosh-plates in
the furnaceiWllllso as to be removable freely therefrom, and so independent
of the wall as not to share in its expansions and contractions. •The claiJJls,
havevaryin~ degrees of I1m1tat~on, and claim 7 turns on a specific construc-
tion ofbQsh-plate." . •'.." . .• . . ,. .

"In Strobel's patent, cited, the bosh-plates are built 'ring-like into the bosh
wall of the furnace.' They are' also air-cooled."

"Jones4as ,no bosh-plates proper, coole,d by a water circlI'ation through
the sam,e, but open iron bo~s, .. l'Je~ into the brickwork of the furnace, and
cooled by sprays of water dii'eeted upon their inner surface."

"Ellicott's patEint is cited toilneat claim 7, but it does not show appellant's
specific construction of bosh-plate; nor do we deem it to be so suggestive
thereof as ,to ?p~eclude invention. We find, patentability, and reverse the
examiner's decision."

Our tonsir~ctipn of ,the amended claims by no means gives them
the broad S1::ope which the original claims had. The rejected claims
covered a water-cooled bosh-plate in whatever way such cooling
was accomplisHed. The amendment limits' the claims to a bosh
plate cooled'pythe passage of a currentol water through the same.
We are unilble to concur in the view of the court below that the de
fendants' 60sh~plate does riot come within the terms of the amended
claims. We think it 'does.' The water enters the defendants' bosh
plate by the inlet pipe and flows under pressure throughiithe interior
cavity of the plate to the. outlet pipe. The plate therefore has a
water passage e*tending through it for the passage of a current of
water. So m1jch even the defendants' expert admits. Confessedly,
the defendants' bosh-plate is set in a recess in the furnace wall, from
which it is freely 'removable. .

As to the sixth claim, it is enough to say that we think the court
below was right jn holding it invalid.

The de<;:ree of'the CirctiiCCourtdismissing the bill is reversed,
and the cause is remanded to that court, with direction to enter a
decree in favor. of the complainant in acc~rdance with the views ex
pressed in this opinion.

L. E. WATERMAN CO. v. LOCKWOOD.

SAME v. LOCKWOOD et al.

(Circuit, Qourt of Appeals, First Circuit. October 23, 1903.)

Nos. 446, 448.

1. PA,TENTS-INVENTION-FoUNTAIN PENS. , ,.,
The Waterman patent, No. 307,735, claims 1 and 2, for an ink duct

for a fountain pen, consisting of a groove in a bar for conducting the
Ink from theres.ervoir to the point of the pen, are void for lack of patent·
able invention.

2.B.ulE..
The Waterman patent, No. 293,545, for an ink duct for a fountain pen,

the novel feature consisting of longitUdinal fissures' in the sides or walls
of the groove for conducting the ink to tbe pen, held not infringed as to
claims 1 and 2, and void for' lack of patentable invention as to claim 8.
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Appeals from the Circuit Court of the United States for the Dis-
trict of Massachusetts.

For opinions below, see 123 Fed. 300, 303.
Fred C. Hanford (Walter S. Logan, on the brief), for appellant.
Oliver R. Mitchell, for appellees.
Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis

trict Judge.

PUTNAM, Circuit Judge. These two appeals were argued to
gether. In each case the patent expired after the bill was filed in
the Circuit Court, so that, if the complainant prevailed, there could
be, at the most, only an accounting. No. 446 arises on patent No.
307,735, dated on November 4, 1884, issued to Lewis E. Water
man on an application filed on June 28, 1883, and on patent No.
293,545, dated on February 12, 1884, issued to Mr. Waterman on
an application filed on September 19, 1883. No. 448 is limited to
patent No. 293,545. Patent No. 307,735 purports to be for new and
useful improvements in fountain pens, and the claims in issue are 1

and 2, as follows:
"(I) An ink duct for a fountain pen, consisting of a groove in a ]jar on the

side next the pen, extending throughout its entire length on the same plane,
and communicating with the ink reservoir, for conducting the ink from the
reservoir to the point of the pen.

"(2) An ink duct for a fountain pen, consisting of a groove in a bar extend
ing throughout its entire length in the side which is to be next the pen and
on the same plane, and communicating with the ink reservoir, and of grad
ually decreasing depth from the end which enters the reservoir to the end
near the point of the pen."

The learned judge who heard the case in the Circuit Court says
that claim 1 appears to be for nothing more than a groove or gutter
for taking ink from the reservoir to the point of the pen, and that

.claim 2 is different from claim 1 only in the additional unpatentable
element of gradually decreased depth. As to both claims the learn
ed judge in the Circuit Court found no novelty. Using that ex
pression to signify that neither claim contained patentable inven
tion, we agree with him. The proposition is so plain that we need
add nothing to this observation.

There are only three claims in patent No. 293,545, all of which
are in issue, and which are as follows:

"(I) An ink duct for a fountain pen. consisting of a bar having a longi
tudinal groove formed in Its surface and one or more longitudinal fissures in
the side or sides of said groove, substantially as set forth.

"(2) In a fountain pen, the combination. substantially as hereinbefore set
forth, of a barrel or ink reservoir, a tube connected therewith, an ink duct
supported within said tube, and consisting of a bar having one or more longi
tudinal grooves formed in that portion of its surface which is in proximity to
the pen, with one or more longitudinal fissures in· the side or sides of said
groove or grooves, and a pen secured between said tube and ink duct.

"(3) A fountain pen having an ink duct provided with one or more longi
tudinal fissures formed in its walls for facilitating the passage of the ink
through said duct."

Claim 3 is only a restatement of the claims in patent No. 307,735,
and is disposed of by our observations in regard to them. With
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reference to the other claims there has been much discussion be
fore us about capillary attraction. It appears from the record that
the matter of capillary attraction has been in the minds of several
persons el}gaged in the art of making fountain pens, both previously
to Waterman and since. However, neither the record nor the prop
ositions submitted to us by the parties develop anything with refer
ence thereto on which we can rely. There is no proof of any scien
tific investigation of the operation of the various fountain pens in
this respect, and no witnesses have been produced of the scientific
training and education requisite to enable us to give value to their
opinions. Moreover, capillary attraction appears only incidentally,
and in such way that it cann9t be said that the inventor relied there
on. The specification first speaks of "the downward flow of ink by
gravity and through the action of capillary attraction in the act of
writing." Capillary attraction is thus so coupled with gravity that
it seems inconsequential, and suggests no definite conception. But,
whatever may be said, it is overruled by what appears later in the
specification, as follows:

"The narrow slits or fissures, ee, which are made in the groove, d, and
which extend deeper into the feed-bar, C, than the bottom of the groove, d.
serve to facilitate the downward flow of the ink which first follows these
narrow channels, and thus the descending column of ink is kept on that side
of the groove, the ascending. column of air keeping on the other side of the
groove."

Therefore it is plain that the present case cannot be said to in
volve atW peculiarity arising in the direction of capillary attraction.
The true theory of his pen, so far as appreciated by the patentee,
can probably be said to be as follows: The fissures are so located,
as shown by figure 2 attached to the specification, that they lie on
the under side of the groove when the pen is being used. Conse
quently, we may well understand that the ink, while flowing to the
pen, naturally follows the fissures, and leaves the groove open for
the ascent of the air to the ink fountain. Of course, unless air is
admitted to the ink fountain, the pressure of the atmosphere would
keep the ink from descending. In other words, there is merely a
simple arrangement to permit the access of sufficient air to the foun
tain to balance the pressure of the external air.

There are in the arts, and, indeed, in the common uses of life aside
from the arts as technically understood, so many methods of con
ducting fluids and of balancing the external pressure of the atmos
phericair, that there is left very little room for invention in refer
ence thereto;.so that any invention of this kind must be regarded
as narrow, and limited to the details pointed out~ Therefore these
claims must have a strict construction, even if the common methods,
to say nothing. of the art~, left the patentee anything as to which
he could claim invention. The learned judge who heard these cases
in, the Circuit Court found that no respondent infringed, because
all the respondents used separable reeds instead of fissures. The
respondents' methods of conducting fluids seem to have been known
extensively for indefinite lengths of time. The only exception is the
exhibit known as "AI." The difficulty of the complainant's case
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as to this, however, is that twice it admits that this exhibit is not
"strictly within the terms of claims I and 2," although it is said that
it is within claim 3. That claim, as we have already said, is void;
and therefore it follows that the respondents could not have in
fringed any valid claim.

On the whole, we conclude that claims I and 2 of patent No. 307,
735, and claim 3 of patent No. 293,545, are void, and that claims I
and 2 of the last-named patent were not infringed. Therefore the
following judgments will be entered:

In No. 446-
The decree of the Circuit Court is affirmed, and the appellee re

covers his costs of appeal.
In No. 448-
The decree of the Circuit Court is affirmed, and the appellees re

cover their costs of appeal.

DECECO CO. v. GEORGE E. GILCHRIST CO.

(Circuit Court of Appeals, First Circuit. september 29, 1903.)

No. 465.

L PATENTS-INFRINGEMENT-DEFENSE OF ANTICIPATION.
That the device of a patent was in part anticipated by a foreign

patent will not constitute a defense to a suit for infringement, where it
contains a patentable improvement over the foreign device, and defend
ant has used the improvement.

S. SAME-INVENTION-ELIMINATION OF PARTS.
The mere simplification of a mechanical device, wnen of a substantial

Character, by the elimination of parts which have long been in use, and
are expensive and burdensome in character, may amount to invention.

S. SAME-INFRINGEMENT-WATER-CLOSETS.
The Frame and Neff patent, No. 425,416, for a water-closet. discloses

at least such an improvement upon the device of the Mann English pat
ent, No. 577 of 1870, and that of the Buick patent, No. 383,038. as to
amount to patentable invention. Claims 1, 3, and 4 considered, and held
infringed.

Appeal from the Circuit Court of the United States for the Dis-
trict of Massachusetts.

Frederick P. Fish and Marcus B. May, for appellant.
John R. Bennett, for appellee.
Before COLT and PUTNAM, Circuit Judges, and ALDRICH,

District Judge.

PUTNAM, Circuit Judge. This is a bill in equity, based on an
alleged infringement of the first, third, and fourth claims of letters
patent No. 425.416, captioned for a "water-closet," issued to Robert
Frame and Charles A. Neff under date of April 15, 1890, on an ap
plication filed on December 23, 1887. The Circuit Court dismissed
the biII, and the complainant appealed.

f 2. See Patents, vol. 38, Cent. Dig. § 25.
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The claimsar~ as follows;
"(1) In a wat~r-closet, the combination, with a bowl, ot a siphon composed

of an ll;lverted-U-'s}:Japed pipe having communicating receiving and discharging
limbs, the~ner :wall of the latter be~ng provided with .an integral abrupt
projection for defl.ectlng the water dropping thereon, said bowl being the
only opening through which air or water is supplied, substantially as set
forth. ' . '"

"(2) Ina water.closet, the co,mbinatlon,. with a bowl, of a· siphon composed
of an inverL;ed-U-shaped pipe having ,complUJ;iicating recl'living and discharging
limbs, the inner wall of the latter b~ing provided ,with an integral abrupt pro
jection for defl.ecting the water dropping thereon, 'and an air channel leading
from the top of the U-shapedpipe, one end opening into the bowl in a sub
stantially. vertical :plane, substantially as set forth.

"(3) In a water-closet, the combination, with a bowl, of a siphon composed
of an inverted-U-shaped pipe, the discharging limb of which is provided with
a defl.ecting projection on it~ in~erior surface, substantially as set forth.

"(4) In a. water-closet, the combination,with a bowl, of a siphon composed
of an inverted-U-shaped pipe, the discharging .limb of which is provided with
a deflecting projection on its inner surface, said discharging limb being curved
forward undet the bowl, sUbstantl,a.lly. as s~t forth."

The specification alleges that the patentees "invented a new and
useful improvement in wafer-Closets," which it states more particular
lyas follows:

"Our improvement relates to the construction of water-closets, Urinals, slop
hoppers, etc., which hold water at a fixed level, being the level of a permanent
overflow point, to be discharged on additional water entering the bowl, by
siphonic act~on; and it consistsofU' new and improved device for inducing
this siphonic action/'

The specification also describes some incidental improvements, to
which we need not refer. !

It must be admitted that, for varjous reasons which itisnot nec
essary to detail, siphonic action is regarded asthe most useful method
6f operating water-closets; and, it is, moreover, apparent that the
long arm of the siphon, which .is also the discharging limb of the
bowl of the water-closet, must be free from all obstructions to a quick,
full, and powerful vent. One ot4er thing is apparent, namely: As
is too commonly the case in .patent litigation, the supposed state of
the art is shown principally, if not entirely, by the introduction of
prior patents. Nevertheless, enough can be gathered from what ap
pears in the record to make it evident that a water-closet working
successfully on the siphonic method, and yet of that compact construc
tion which permits a conveniertt setting in place, and also diminishes
the opportunity of those accidents, arising from continuous use, in
herent in the ~omplicated constructi9n which thesiphonic method
is expected to minimize, had long been sought for in the practical
art, but had not been thoroughly accomplished until by the ingenuity

,of the inventors to whom the patent in litigation was issued. It is
also apparent that the device of Frame and Neff went into imme
diate and extensive use, and ha§ ever since so continued, and that
this arose not from merely fanciful and temporary causes, but by
reason of intrinsic merit. .. Indeed, .op.the whole, the record fully
sustains the presumption of patentability which arises from the issue
of the patent, so that we have no occasion to examine any question
except that of alleged anticipation by a British patent issued to John
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R. Mann in 1870, No..577, and by a United States patent issued to
David D. Buick on May IS, 1888, No. 383,038.

The best method of approaching the question of alleged anticipa
tion by Mann is to insert herein 31 copy of the complainant's exhibit,
laying side by side diagrams of the respective devices. The dotted
lines shown in this exhibit, and also the text, should be disregarded,
as they are not found in the drawings attached to Mann's patent.
Otherwise this exhibit reproduces each device with substantial ac
curacy, so far as this case is concerned:

While it cannot be denied that the Mann device was in fact operative
on the siphonic method, yet it is entirely plain, both from the drawing
and from the record, that Mann's closet was awkward, inconvenient,
and perhaps impracticable for proper adjustment in ordinary plumb-
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ing, and that itoffered, many points of developing weakness as the re
sult of customary household use, Also it was probably too sluggish
for satisfactory'venting. Therefore it is easy to perceive why it was
not adopted by the trade, as it was not, and easy to anticipate that
it would not have·been.

On the one hand, in Packard v. Lacing Stud Company, 70 Fed. 66,
67, 16 C. C. A. 639, we explained why, under some circumstances,
a prior device cannot be rejected as an antiCipation, although it has
not been perfected into a praeticaland merchantable. machine. On
the other hand, the entire topic of inventive suggestions which have
not been put into useful operation, including what is commonly
known as "paper patents," is a difficult one, so that in each case a
practical rule of judicial determination can rarely be worked out,
except by a thorough and keen al,1fllysis of all the surrounding circum
stances. Perhaps the matter.. hasnever been put more clearly than
in the conclusWllof a discussion as to the well-worn topic of who was
entitled to tM'credit of thepr.actical discovery or invention of the
use of amesthetics, found in Park's History of Medicine (2d Ed.) p.
312, as followSl .

"Sir James Paget has summedUI)' the respective claims of our four con
testants in an article entitled"Escltpefrom Pain,'published in the Nineteenth
Century for December, 1879. He says: 'While Long waited, and Wells
turned back, and Jackson was thinking, and those to whom they had talked
were neither acting nor thinking, Morton, the practical man, went to work,
and worked resolutely. He gaveetl:iler successfully in severe surgical opera
tions, he loudly proclaimed his deeds, and he compelled mankind to hear him.'
As Dr. Morton's son, Dr. J. W. Morton, of" New York, says, when writing of
his father's claim: 'Men used steam to propel boats before Fulton, electricity
to convey messages before Morse, vaccine virus to avert smallpox before
Jenner, and ether to annul pain before Morton.' "

This contains a line of observation which is ordinarily just and
practical, and which, if applied to the present case, would probably
enable us to dispose of the alleged anticipation by Mann without
further consideration. It is not now necessary,hbwever, to go into
this difficult topic.

The learned judge who decided this case in the Circuit Court
apparently laid stress on the prbp<;>sition that the respondent could
not defend itself against a suit for infringement brought by Mann,
provided Mann's patent were iltvigor in this country. Even if this
were true, and even if the complainant, also, were in a similar posi
tion with reference to Mann, it would not necessarily be decisive
of this case. This litigation is n6twith Mann or with Mann's patent,
but it is in favor of those who, .in the most adverse view for them,
have improved on Mann, so that, if the improvement amounts to
invention, the respondent, if iti, has used the improvement, cannot
shield itself behind Mann. '

There may be, and there probably is, an underlying suggestion
applicable to both Mann and the present inventors which is funda
mental, and which was. first put to use· in this art by the former~ We
are lacking, in this case, any explanation of the operation of either
device by any scientific person, capable of applying and making clear
the laws of pneumatics and hydraulics, each of which sciences are
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here involved in an occult manner. We are safe in assuming, how
ever, that, when water falls through and out of a space wholly or
partially confined, it takes with it a certain portion or the whole of
the inclosed air, and leaves either an atmosphere more or less rare
fied or a vacuum. Both Mann and the present inventors made use
of this fact in connection with the vent of the bowl, which, for the
present purposes, is the longer limb of the siphon, for the purpose
of starting siphonic action. Mann found no method of accomplish
ing this, except by the multiplied zigzag which the exhibit repeated
bv us discloses. He does not state the principle of the operation;
but, notwithstanding the claim made by respondent's counsel, which
is partially, if not entirely, supported by the opinion of the learned
judge in the Circuit Court, it is apparent that what he in fact devised
was a completion of a confined space by the creation at the lower
border of it of a water plug, caused by the crowding together by
the zigzags of the rushing body of water which first came over from
the bowl. The claim of the respondent is that, both in Mann's closet
andih the closet in litigation, the confined space was completed partly
by such clogging and partly by a film of spray. In the absence of the
scientific explanation which we say is not in the record, we are un
able to find this proposition proved; but it is not essential whether it
is or not, so far as the present suit is concerned, although it might
be in the supposed case of a suit brought by Mann against the pres
ent complainant. There can be little question that in Mann's closet
the substantial element was the clogging or the water plug, though
this may have been supplemented by a film or films of spray; but in
the complainant's closet the film of spray was assumed by the inven~

tors to be the 'substantial thing, and, if there be any water plug, it is
only incidental. However, as we have said, none of these proposi
tions, as to which, in the absence of proper scientific testimony,
we can reach only probable conclusions, prove to be essential.

Frame and Neff, in their specification, say as follows:
"G is a restriction in the course of the discharging-limb for the diflection

of water flowing through this limb. It may be a ring or rim, or it may con
sist of one or more projections on the same horizontal plane, or with one
higher than the other. The upper surface or surfaces may be on a horizontal
or an inclined plane."

Again, they say, as to the water descending through the dis
charging-limb, that "a part of it strikes upon the restriction, G, is
deflected across its aperture, and forms a film or spray, which par
tially confines the contained air above it in the siphon." This "re
striction, G," is what is described in claim 3 as "a deflecting projec
tion." The respondent bases a criticism on the word "restriction"
in the specification, although it does not run into the claim; but that
such a criticism is not justified, and that the word "restriction" should
not have been run into the claim, is clear from the fact that the ex
tract we have made from the specification shows that, instead of a
ring inside of the discharging-limb, one or more projections were sup
posed to be sufficient. It cannot be doubted that Frame and Neff
had no conception of restricting the area of the discharging-limb
with a view of producing a clogging or water plug, and it is also plain
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that their conception was, simply tObt'eateafilm, without any such
diminution of the area; oJ Certainly, whether what they did teSl1lted
in 'm~rely a film,' or pardy-in' ,a,·,film· and .' partly 'in a clogging, they
succeeded in their substantial conception; which was to produce rare
fied atmosphere sufficientto'irtduce siphonic. action without obstruc
tion to 'the fuHventingof the bowl, and with a combined quickly
acting and fUll-discharging result. Not only did. they simplify what
Mann produced,but they simplified it to,\a SUbstantial extent, and
in such way as to render practicable 3: compact construction, suit
able for modern plumbing. They produced 'a quickersiphonic action,
because it is plain that the film of spray, at whatever resulted from
the flowing water impinginguporra rim or projection, would be im
mediate, while they left an unobstructed vent in the discharging
limb of, the· bowl. Thus' tbey'not only .acecomplished simplification,
but, with that, they produced such imp'l'oved results as converted the
Mann device from an unmechanical closet; unsuitable for, modern
plumbing, sluggish, and not a practical success, to one 'compact,
adapted to modern plumbiing, quick, and fteeinits action, and ap
parently in all respects satisfllctory to, the trade.

As we have already indicated, it is oat impossible that Frame and
Neff introduced an entirely ·new method,pi action, which might per
-haps be called a process, by substituting, a film instead of a water
plug as a substantial elementt,arid 'that they thus so differed from
Mann that he did not anticipate them;' and that they could not be
said to infringe/if, as supposed by the Circuit Court, his patent were
in full vigor in the United States when theirs was applied for. But

,as we have already said, in the absence of scientific proofs throwing
dear light on these propositions; we thiti'I<:' it suitable to support more
fully the view which we have suggested, that what .Frame and Neff
did was, in any event, an imJ1:!'ovementon Mann, of such a character
as to rise to il1vention, and therefore sufficient in the present litiga
tion. It cannot be denied ·tMta 'mete -:simplification of a very sub
stantial character" disposing of parts which have long been in use,
expensive and burdensome in, their nature, and which the trade has
found no method of dispensing with,mayamouot to patentable in
vention. To obtain absolure'simplicity is tlie highest trait of genius.
Hobbs Manufacturing Company v. Gooding, 111 Fed. 403, 406, 49
C. C. A. 414. ,

?, In Richards v. Chase Elevator Company, 159 U. S. 477, 486, 16
Sup. Ct; 53, 40;L. Ed. 22'S, the opinioo'in behalf of the court says
that the, omission:oLan element in a combination may constitute in
y~ntion,.if thel"fsult·of ..the 'new combination be the saine as before.
'I;he context 'shows that tms 'CoiTditional qualification was intended
:toindjca~etliatthei result .should be Jll.t:,least as effective as before.
~In that" particular case itappeated that>the: omission of the element
.referred"to w.a;;attended bya corresponding omission in the func
tions of the qevice. It was also held, at page 487, 159 U. S., page
54, 16 Sup., Gt., 40 L. Ed. 225, that the entire combination was a
mere aggregation. so that in any event there was no invention. In
National Company v. Hedden, 148 U. S. 482, 489, 13 Sup. Ct. 680,
37,I;.. Ed. 529, it was held that the omission of a feed roll did not, in
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that particular case, involve invention, in view of the fact that the
same function had been accomplished previously, although not so
perfectly, and although it was said on page 490, 148 U. S., page 684,
13 Sup. Ct., 37 L. Ed. 529, that the new machine was capable of
doing more work, and at less expense. Like all cases involving
the question of invention, these turn on their special circumstances.
Lawther v. Hamilton, 124 U. S. I, 6, 8 Sup. Ct. 342, 31 L. Ed. 325,
related to a patent which was accepted as one for a process. It
might as well have been taken out for a machine, but, however this
may be, so far as the question we now have before us is concerned,
it is unimportant whether for a process or for a machine. There the
only claimed invention was the omission of certain muller stones in a
machine for obtaining the oil from flax seed. The court held that
this was a "real improvement." It went further, and held that the
result was a new process. Either view of that case-that is to say,
that the omission of the muller stones was a mere improvement, or
that it resulted in a new process-fits either view of the case before
us. The decision is explained in Crescent Brewing Company v.
Gottfried, 128 U. S. 158, 167, 9 Sup. Ct. 83, 32 L. Ed. 390, where
it was distinguished from the case then before the court, on the
ground that the omission of the muller stones produced more oil
and better oil cake; that is to say, there was not only a simplifica
tion of the mechanism, but a better result. It is entirely plain in each
aspect, for the reasons we have stated, that in these particulars the
case at bar is stronger in behalf of the complainant than was Lawther
v. Hamilton. It certainly contains marked elements which are not
found in Richards v. Chase Elevator Company, nor in National Com
pany v. Hedden. Here we not only have simplicity, but a result
which first produced a satisfactory, practical water-closet, operating
on the underlying principle common to Mann, on the one side, and
to Frame and Neff, on the other, and this result accomplished by
what was clearly marked ingenuity.

This leaves us to consider the alleged Buick anticipation, which is
apparently easily disposed of. If Mann made use of a water plug,
instead of the spray claimed by Frame and Neff, so much the more
did Buick. In his specification, referring to the drawings, he says
that a certain number represents a contraction in the delivery pipe
of the bowl, by which its area is reduced; and he adds, "In practice,
I reduce the diameter of a four-inch pipe to about two inches, leav
ing the pipe full size above and below." He also says: "The rush
of the water practically seals the contracted part, even if the area
of said part be greater than the combined areas" of the inflow pipes,
"so that no air can pass up," and the contents of the bowl are
siphoned out. Reducing the diameter of a four-inch pipe to about
two inches diminishes the efflux three-fourths. This probably ob
structed "the rush of the water" even more than Mann did. There
is a serious contest over the question whether Buick did, in time, pre
cede Frame and Neff; but we need not trouble ourselves with that,
because it is thus made plain that he was proceeding on the principle
on which Mann proceeded, and had some of Mann's essential faults
in an aggravated form. So that, although he testified that his closet
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gave satisfaction. wherever it was used, yet it is apparent that it was
never adopted to any considerable extent, and long ago ceased to be
on the market.• It is enough to say that Frame and Neff improved
on both Mann and Buick, even ifin.a slightly different manner as to
each.

The substance of Frame and Neff's invention is covered bv claim
3. This claim introduces no t1nn~cessary element to embarr"ass the
court in considering the question of infringement. Therefore in
touching on that question we Jimitourse1ves to it.

An inspection of respondent's closet shows Clearly that it is so
merely a colorable imitation of Frame and Neff as to need no dis
cussion. The fact that it is an infringement. follows by necessary
implication from the testimony of respondent's expert. He starts
with an erroneous criticism, based on the word "restriction," which
we have already considered. Proceeding from that, he classes Frame
and Neff with Mann, stating that their device now in suit "will posi
tively choke the discharging-limb by restricting its cross-area." We
have shown that, in the particular of restriction, Frame and Neff
differed from both Mann and Buick, and therefore respondent's ex
pert is mistaken in his premises. He then proceeds, "It is evident
that the defendant's closet -:does not have any such restriction, nor
any projection on the interior surface of the discharging-limb, but,
on the contrary,has the same area throughout its entire length."
It is the "same area" in the same way only that Frame and Neff have
the. "same area" throughout the entire length of the discharging
limb. It has the projection of Frame and Neff, although in a color
able form; and it operates in the same simple way as Frame and
Neff, and secures the same result; whether Frame and Neff produce
only 11 spray, or 'produce a spray with an incidental choking of water.
Rejecting, therefore, the' premises· with which this expert begins,
and whatever he has introduced that is clearly erroneous, the result
is that he indirectly shows that the two devices before us are prac
tically the same" and produce. the :;same substantial result. But, in
deed, without this testimony"it ,is,as we have q illreadysaid, too pal
pable from a mere inspection that the respondent,built with the com
plainant before its eyes to need even what we have said on this topic.

Claim land claim 4 differ fronl'cIaim 3 in merely nonessential mat
ters. While, according to strict 'rules of !aw,two distinct claims for
the same substantial matter,differing only innbnessentHl~s, cannot
both be sustained, yet; out of'regard to the fniilty of human methods
of expression, and,the variety;of views' among different legal judicial
tribunals as to the construction of instruments of the' charaCter of
letters patent, and conceding, also; the difficulty of always correctly
defining what orie's invention reallyis, the practice has become settled
to allow the same substantial invention to be stated in different ways,
very much as the same cause of action, or the same offense intended
to be. covered, by indictment,are permitted to be propounded in dif
ferent counts, with a general verdkton all of them.

Theuecree of the Circuit Court,is reversed; the case is remanded
to that court, with directions to enter a judgment for the complain
antrb'€low; and the, appellant recovers its cbstsof appeal.
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HOLMES v. SOUTHERN RY. CO. et al.

(Circuit Court, W. D. North Carolina. September 29, 1903.)

L REMOVAL OF CAUSES-PREJUDICE AND LOCAJ. INFLUENCE.
Section 2 of the judiciary act of 1887-88 (Act March 3, 1887, c.. 373,

24 Stat. 553, Act Aug. 13, 1888, c. 866, § 2, 25 Stat. 434 [D. S. Compo
St. 1901, p. 509]), authorizes the removal of a cause on the ground of
prejudice or local influence by anyone defendant who is a citizen of
another state, although joined with another defendant who is a citizen of
the same state with plaintiff, and although there is no separable contro
verily.

On Motion to Remand to State Court.
Smith & Valentine (Stanyarne Wilson, on the brief), for the motion.
Moore & Rollins, opposed.

SIMONTON, Circuit Judge. The action in this case was brought
in the superior court of Henderson county, and service was had on the
defendants. On 18th March, 1903, the Southern Railway, one of the
defendants, filed its petition in the Circuit Court of the United States
at Asheville, praying the removal of the cause into the said Circuit
Court on the ground of prejudice and local influence. Hearing the
petition, the court granted the order:, and the cause was thereupon
removed into this court, the order bearing date 30th March, Ig03.
In September, Ig03, the plaintiff gave notice of a motion to remand
the cause, which motion came on to be heard on 25th September.
The ground upon which the motion is based is that it appears by the
record that the Asheville & Spartanburg Railway Company, one of the
defendants, is a corporation of the state of North Carolina, of which
state the plaintiff is a citizen and resident; that, there being thus
citizens of the same state on both sides of the record, the cause can
not properly be in this court, and must be remanded. It will be no
ticed that the order removing the cause issued out of the Circuit Court
of the United States. It may well be doubted if the order can now be
reviewed and revised by another judge sitting in court or at chambers.
Crotts v. Southern Ry. Co. (C. C.) 90 Fed. I; Parks v. Southern Ry.
Co. (C. C.) 90 Fed. 3. The order, however, was based on an applica
tion ex parte, and was based upon the ground of local prejudice. The
present motion takes no issue on this ground. It caIls the attention
of the court to the want of diversity of citizenship, and on that ground
practically chaIlenges the jurisdiction of the court. Besides this, un
der the removal act (Act March 3, 1875, c. 137, 18 Stat. 470 [D. S.
Compo St. 1901, p. 508]), if at any time it appears to the court that
it is without jurisdiction of a cause, it must forthwith remand it.
Ayres V. Wiswell, II2 U. S. 187, 5 Sup. Ct. go, 28 L. Ed. 693. Un
der the law as it formerly stood there could be no removal of a cause
from the state court to the federal court unless all the necessary
parties on one side are citizens of different states from those on the

~ 1. Prejudice or local influence as ground for removal of cause to federal
court, see note to P. Schwenk & Co. v.Strang, 8 C. C. A.95.

See Removal of Causes, vol. 42, Cent. Dig. § 123.
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other. Myers v. Swann, 107 U. S. 546, 2 Sup. Ct. 685, 27 L. Ed. 583;
Am. Bible Society v. Price, lIO U.S. 61, 3 Sup. Ct. 440, 28 L. Ed.
70; Cambria Iron Co. v. Ashburn, 118 U. S. 54, 6 Sup. Ct. 929, 30
L. Ed. 60; Rosenthal v. Coates, 148 U. S. 142, 13 Sup. Ct. 576, 37 L
Ed. 399.. It is manifest, however, that this rule did not effect the end
pr6posed~n the retnov~l of causes. Congress sought to secure to the
citizenof another state that impartiaLtrial and unbiased verdict which
possibly he could not obtain in the state courts by reason of local in
fluence or prejudice. ,To this end; he could remove· his cause to the
federal court. But if hIS right to rem6ve was defeated by the fact that
the plaintiff has associated with him as defendant a citizen of the
plaintiff's state, and he should be forced to trial in the state court not
withstanding the local prejudice or influence, not. only would he be
put at great disadvantage, and exposed to wrong, but his codefendant,
by reason of his association, might also be damnified. So, when Act
March 3, 1887, c. 373, 24 Stat. 552, corrected in, Act Aug. 13, 1888,
c. 866, 25 Stat. 433 CU. S. Compo St. 1901, p. 508], ;was. passed, amend
ing the law in important particulars, Congress, evidently seeing this
imperfection, provided that any defendant could have his cause re
moved from a state court if he could satisfy the Circuit Court of the
United States that prejudice or local influence existed against him.
Now, this act repeals and supersedes all existing acts on that subject.
18 Enc. Pleading & Pr3,ctice 242, tit. "Removal of Causes," and cases
quoted. The same authority asserts that, although one of the Circuit
C01-lrtS (in Eighth Circuit) holds that, notwithstanding this act of 1887,
the law has not been chapged, accqrding to the weight of authority
anyone defendant being the citizen .of a state other than that in which
the suit is brought, who is jointly sued with other defendants citizens
of the same state with the plaintiff, may remove the suit for prejudice
or local influence, even ~hough there is no separable controversy be
tween the plaintiff and the removing defendant. Very many cases are
quoted sustaining this statement. The question has never been
passed upon by the Supreme Court of the United States. In the ab
sence of a decision from this authoritative court, the conclusion
reached by Judge Dillon in his well-known and learned work on the
Removal of Causes can well commend itself. At section 48, in the
fifth edition of his work, Judge Dillon says:

"In nlgard to the parties entitled to remove a cause on the ground of preju
dice or tocal influence the act of 1887 is in .one respect much stricter than was
the statute of 1867 [Act March 2, 1867, C. 196, 14 Stat. 558); for the last
named act extended the right to the nonresident party whether he be plaintiff
or defendant. The .new law confines it to the nonresident defendant only,
In pursuance of the general polley of denying the right of removal to plain
tiffs altogllther. But in another respect the act of 1887 is much more liberal
than its predecessor; for whereas the law of 1867 required that In cases
where there were several defendants all must possess the requisite citizen
ship (that is, none of them miJ~t be citizens of the same state with the plain
tiff), and all must join in a petition to remove the cause on the ground of
local Prejudice, now the act of 1887 extends the right to any defendant pos
sessing the requisite citizenship. 'Nor can the right of removal thus given
to any defendant having the prescribed citizenship, with any respect for the
ordinary significance ·of language, be construed to include all the defendants
and so be denied to any unless all have such citizenship.' Deady, J., in Fisk
V. Benarie (C. C.) 32 Fed. 417." .
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It follows, of course, from this that the nonresident defendant may
remove the cause 011 this ground, irrespective of the action of his co
defendants, and it is not necessary that all should join. It is further
to be remarked that the right of removal under this clause is not con
fined to cases where there is a separable controversy between the
plaintiff and the defendant seeking the removal, as such cases are pro
vided for by clause 3 of section 2 of the act and the proviso in clause
4 (24 Stat. 553 [D. S. Compo St. 1901, p. 509]) in relation to remand
ing as to resident defendants when the parties can be separated refers
only to a remand after the suit has been removed by the nonresident
defendant.

It has been also held (and, we think, rightly) that the provision
for a removal by any defendant on the ground of local prejudice is not
unconstitutional, although by virtue of the removal the Circuit Court
obtains jurisdiction of the entire case, which may include controversies
between the plaintiff and other defendants who are citizens of the same'
state with him. Whelan v. R. Co. (C. C.) 35 Fed. 849; Fisk v.
Henarie (C. C.) 32 Fed. 417. Nothing need be added to this reason
ing.

The motion to remand is refused.

BUNEL v. O'DAY et al.

(Circuit Court, W. D. Missouri, S. D. October 6, 1903.)

No. 179.
1. COMPROMISE Oll' SUIT-VALIDITY•

.A. compromise of suit between imputed brother and sister, where th':!
question of legitimacy of the sister is involved, because of its scandalous
character is such a proper subject of domestic adjustment as to invite
the favor of the court. If free from fraud, no matter how unjust the
defendant may have regarded the charge, or what different result subse
quent developments might probably produce, it should stand. The value
consists in the release from an uncertain position, with its anxieties,
from apparent danger, and from inevitable expenses and trouble. Such
compromises are especially favored by the courts when of the nature
of family settlements.

2. SAME-DuTY Oll' COUNSEL-EQ,UITABLE RELIEF.
While it is the duty of counsel acting as guardian ad litem for a dE:

fendant to advise with and safeguard his client as far as he can in the
matter ofa compromise agreement, yet when such client, on the ap
proach of her majority, without the connivance or concurrence of her
counsel, separates herself from him, and enters into a compromise agree
ment with her adversary brother, neither law nor the ethics of the pro
fession require that her counsel should go out and hunt her up and thrust
his advice upon her; and where at the time of the consummation of the
compromise agreement, when she bad attained her majority, be ad
monishes ber of the effect of her act, and she nevertheless enters into
such agreement, she has no claims upon a court of equity to interfere.

8. SAME-ADVERSARY COUNSEL.
The adversary counsel has a right to advise and assist his client to

the most advantageous compromise in his behalf, provided he neither
makes, nor causes to be made, to the adverse party, any false statement
of fact,with a view of inducing such compromise in reliance upon the
truth of such statement. He has the right to deal with the adversary at
arm's length.
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" BA.)llIl";'UWDVEINFLUENCB BY'TBE MOTHER.
When one of the questic;ms in suit is wbether or not the defendant Is

tbePaughter of a former' h\}sband ot the milther, the facttilat the mother,
both poor to and during the pendency of the litigation, may have stated
to the' daughter, in angeli, that she was not born in lawful wedlock, and
such imputation may have been among the inducements influencing the
daughter to compromise the SUIt, such fact would not warrant the court
in vacating the compromise without a judicial inquiry and ascertainment
as to whetber such imputation was true or false.

5. IMPEACit~ENT OF LE(HTIMAciy;
Thel'rileof law that when the marriage relation is once proven to

exist nothing shall be allowed to impugn the legitimacy of the issue,
short of proof of facts showing it to be impossible that the husband could
be the father, is not a conclusive presumption, but is one that disappears
when the truth appears.' The proof to repel it is as to the degree.

6. COMPRO)lISE~SUFFICIENCY OJ.l'MEMORANDUM CONTRACT-CONSTRUCTION.
Where a part of the consideratlolito. be paid by complainant for such

compromiSe was the BUm of $10,000, to be placed with a named trust
company, the .interest thereon to be paid to the defendant during her
natural life, the fact that tbe written memorandum of such undertaking
does not express the consideration therefor nor fix the time when such
deposit should be made does not render it nonenforceable. The considera
tion can be shown by parol, and the law would imply that the deposit
should be made in a reasonable. time, according to the surrounding cir
cumstances; besides, the cause being yet pending in a court of equity,
the court has plenary pow.er, as a condition to the recognition of the
operation of the settlement,to require the deposit to be made in a given
time; and where the beneficiary of such deposit, before a reasonable
opportunity has been afforded the complainant to make such deposit,
gives notice of the repu9.iation of the entire compromise agreement, she
cannot complain that such deposit was not promptly made or could not
be enforced.

7. FOREIGN JUDGMENT-SUIT TO SET ASIDE-JOINDER OF THE HUSBAND.
The fact that the husband is joined with the wife as a codefendant in

a suit in equity to avoid the effect of the judgment of a foreign court,
adjudging her to be equally entitled' with the complainant to a share in
a certain trust fund, and to' recover from her and her curator the prop
erty, real and personal, obtained by them under such alleged fraudulent
judgment, does not require that he should join her in a compromise agree
ment, or in an answer confessing the bill, as under the Missouri statute
she is as to such property a 'feme ·sole, and as such can be sued alone,
either at law or in equity.' .

8. SAME-CRoss-BILL.
Where, pursuant to the terms of such compromise agreement, the de

fendant wife conveys certain:real estate to .the complainant and other
real estate to complainant's counsel In payment of his fees, the request
.of the defendants to file in the. original suit a cross-bill bringing such
counsel for the first time into the litigation,. seeking to set aside such
compromise and' deeds as having been fraudulently obtained, is denied,
as not being properly within the office of a cross-bill.

9. ATTORNEY'S DUTIES.
The conduct of lawyers and retainers thrusting themselves into litigious

Iltrife, by becoming largely interested in the reSUlt, animadverted upon
by the court

(Syllabus by the Court.

"5. See Bastards, vol. 6, Cent. Dig. § 5.
. V6. Sufficiency of expl'eSSiOIl of consideration in memorandum within stat·

ute of frauds, see nQt~ to Choatev. HQogstraat, 46 C. C. A. 183.
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In Equity.
F. S. Heffernan, for complainant.
W. D. Tatlow and Allen & Rathbun, for defendants.

PHILIPS, District Judge. The complainant brought suit in
equity in this court to avoid, for fraud and perjury in its procure
ment, a decree rendered by the Supreme Court of New York City,
stated New York, in a suit brought at the relation of the New York
Life Insurance & Trust Company (hereinafter for convenience called
the trust company), by which it was adjudged that the defendant Mary
was a legitimate child of one Charles Emile Bunet, deceased, father
of complainant, and as such legitimate child was entitled to share
equally with the complainant in a certain trust fund held by said
trust company, created by the father of said Charles Emile Bunel
for the benefit of said Charles and his heirs at law, the said Charles
having died.

The bill of complaint charges that said Mary was in fact a child
begotten in illicit intercourse between the mother of said child and
one Alfred Earles, who has since married the mother of said child.
The bill alleges that in October, 1884, in a suit instituted early in
that year by said Charles Emile Bunel for divorce from the said
mother, he was divorced from her on the ground of her illicit cohab
itation with said Alfred Earles, resulting in the birth of said Mary,
after trial of the issues of fact in said suit; that while complainant
was a minor of tender years he was taken by his foreign guardian to
France, in Europe; and that, when said trust company filed a bill
in equity in said Supreme Court of New York City for the ascertain
ment and determination of who were the beneficiaries of said trust,
certain named parties in southwestern Missouri, where said Charles
Emile Bunel and his former wife had resided, organized a conspiracy
for the purpose of having it made to appear that said Mary was the
legitimate child and heir of said Charles Emile Bunel, and was there
fore entitled to share in said trust fund, and to that end they confed
erated with the mother, Mrs. Earles, and with the counsel and guard
ian ad litem of the said complainant in said suit in the Supreme Court
of New York City, and by false and perjured testimony, concocted
and gotten up by the conspirators, deceived, mislead, and imposed
upon the said court, whereby it was led into rendering the judgment
declaring that the said Mary was the lawful heir of said Charles Emile
Bunel, and entitled as such to an undivided equal part of said trust
fund with the complainant; that under and by virtue of said judgment
a large amount of money and property had passed into the hands of
one John O'Day, as the curator and guardian of said Mary, then a
minor of tender years, who was appointed such curator and guardian
by the probate court of Greene county, Mo.

The supplemental bill of complaint charges that said John O'Day,
as curator aforesaid, was guilty of waste and misappropriation to his
own use of a large amount of property ostensibly belonging to his
ward, for which he had not accounted; that, on the death of said
John O'Day, his son, the defendant John O'Day, Jr., had been ap
pointed by said probate court the successor as curator and guardian

1251<'.-20



306

of said Mary, and that he as such curator and guardian had come into
and yet holds the possession of a large amount of property, personal
and real, so coJ:P,ing tq :saidMary as. aforesaid. 'rhe bill.seeks to have
said Mary and said last-named guardian and curator enjoined from
further. availing thems~lves of said fund and property, and for an ac
counting wit}r the curator, and for .general relief.
Duringth~pendency of this litigation, and after both the complain

ant and l'aid,J\1ary had attained their legal majodty, towit,on the 16th
day of Octobi::r, 1902, the complainant and said Mary reached a com
promise agreement of said litigation, by,which said MarY was to and
did file her .answer herein, under oath, admitting the material allega,
tions of the bill. In consideration of said agreement of compromise
the complainant conveyed to. said Mary a life interest. in 93 acres of
land on ·the Boulevard near the city of Springfield, Mo" estimated to
be of the value of $9,300, and the home that said Mary now lives in,
in the city of Springfield, and an obligation on complainant's part to
deposit for her use and benefit the sum of $10,000 in said trust com
pany, the said Mary to draw semiannually the interest thereon dur
ing her natural life, and ·alsq assumed the payment of certain indebted
nesses of the ,said Mary.,

On the. 12th day of. November, 1902, she filed with the clerk of this
court a moti<;lD, in the nature of a petition, for leave to withdraw her
said answer, and for leave to file an answer, tendered with the mOJ

tion, denying the allegatiqns of the bill, and for leave to file a cross
bill, also tendered, against the complainant and his counsel, Mr.
Heffernan, to set aside and vacate certain deeds made in execution
of the terms of said, compromise. It .appears from the file-mark of
the clerk that this answer and so-called cross-bill were filed with the
clerk in vacation; but, as this was done without leave of court, these
filings should be strickenJherefrom by the clerk.

The said motion ref~r~ to the cross-bill, which' charges, in effect,
that said compromise agreement was procured by certain fraudulent
deceptions and misrepresen.tations, referred to hereafter in this opin
ipn. The court referred ,this' matter to a special examiner, by consent
pf parties, to take. the evidence bearing on these issues, and to report
the same to the co~rt.'Yhich has been done. .This evidence is dis
tressingly and unneces!!arily voluminous. It contains a mass of ir
relevant and incompetentrqatter, which would be unendurably burden
some on the .court,to P(i)jt,.t Ot,1t in detail. The Clbstracts of the evi
dence furnished by th~ :respe~tive counsel were so partial, unintelli
gible,and unsatisfactory that, inJustice to himself and the parties,
the court took upon himself the labor of reading the nearly 700 type
written pages covered by tltisevidence, which labor has consumed
much of the court's summer vacation. The court cannot refrain from
observing that one reme{J.yfor this growing evil in taking testimony in
such cases•.would be to dispense with stenographers, and to require
,the .lawyers .to· write out their multiplied and repetitious questions
and answers. inculc,ating the useful les!;on that expedition is a virtue
in judicial inquiry. . .

1. The sale questipn for determination by the court is whether or
not the answer filed by the defendant herein, and the compromise
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agreement out of which it grew, were induced by reason of the im
puted conduct of the complainant and others acting for and in con
cert with him, within the settled rule that the undue influence must be
such "as amounts to overpersuasion, coercion, or force, destroying
the will power." Tibbe et al. v. Kamp et aI., 154 Mo. 545, 54 S. W.
879, 55 S. W. 440; Riggin et aI. v. Board of Trustees of West
minster College et aI.. 160 Mo., lac. cit. 579, 61 S. W. 803; Wood v.
Carpenter et aI., 166 Mo., loco cit. 481, 66 S. W. 172.

2. It is charged on behalf of the defendant that she was deceived
by false statements made to her by her counsel and guardian ad litem,
Judge Robertson. It is claimed that after this court, at the October
term, 1902, overruled the demurrer interposed by the defendants to
the bill of complaint, that accidentally meeting her on the street near
the court building he informed her that the judge of the court had de
cided her case against her, and that she understood, as far as this
court was concerned, the case had gone· against her on the merits.
Judge Robertson's testimony respecting this occurrence was that he
simply informed her of the fact that the judge had overruled the de
murrer; that in answer to her mquiry as to "What does that mean?"
and "How does it leave it?" he informed her that it simply meant
"that we have got a lawsuit on our hands, and we will have to go
to work and take the evidence and try the case on its merits"; that
while he was explaining to her and her husband, in effect, that they
would have to prepare for trial, and could possibly get ready for it by
the next April term of court, Henry Kee, her husband, said, "'vVell, by
God, there was a shorter way than that to settle it;" that he asked him
what he meant by the remark, to which he made no reply, and that
he (Robertson) inferred therefrom that they were going to try to
effect a compromise, and he then said to them, "If you are antici
pating a compromise of this matter, don't compromise without let
ting me know anything about it, for I expect that I can get better
terms on a compromise than you can;" that they drove away, and he
saw no more of them until the day of the compromise. Little im
portance can be attached to the testimony of Henry Kee respecting
this incident, for the reason that he places the interview as occurring
after the compromise agreement had been effected, because he says
they discussed the terms of the compromise, and he fails to cor
roborate the version of his wife. The court accepts Judge Robert
son's version of this incident, because of the court's knowledge of him,
and especially for the reason of the internal improbability of her story.
Judge Robertson had pressed the demurrer with zeal and ability, and
when it was overruled in open court, in the presence of the bar, the
matter of the time for the filing of defendants' answers was discussed,
c.nd the order then made by the court overruling the demurrer grant
ed leave to the complainant to amend his bill and to file a supple
mental bill asking for injunctive relief, and granting leave to the de
fendants "to file answer herein on or before the 1st day of December,
1902, and that complainant reply thereto on or before the 15th day
of December, 1902." It is utterly incredible that Judge Robertson
should immediately thereafter, on meeting his client just outside of
the court room, tell her that the court had decided the case on the
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merits:against her. Her assertion that the complainant afterwards
told her the case had been decided against her by the court is con
tradictedbythe complainant, and is unenforced by any other fact or
circumstance in the case. That the action of the court in overruling
the demurrer precipitated and influenced the completion of the com
promise is probable and natural; and that the act of the complainant
in urging a compromise, as he had a right to do, if he employed the
adverse ruling of the court, was but argumentative, as the defendants
then apparently stood confronted with a long, tedious, annoying, and
expensive litigation. Few compromises of distasteful and distressing
litigation would stand if the employment of such persuasive argu~

rnent were held sufficienf to avoid them.
3. Another contention of the defendants is the charge that Judge

Robertson corruptly betrayed the interests of his client for a con
sideration of $1,000, to be paid by the complainant on the completion
of the compromise; that, instead of loyally advising and counseling
his client in the premises, he joined with the complainant and his
counsel, Mr. Heffernan, in a scheme to deceive, to persuade the de
fendant Mary into the apparent amicable adjustment of the litigation.
The evidence, to my mind, utterly fails to warrant this grave charge.
The court finds, from the moral strength of the testimony, that prior
to the action of the court in passing on the demurrer the matter of
the compromise had been.instituted ,between the complainant and
Mary. It progressed without the knowledge, counsel, or concur
renCe of Judge Robertson. The defendant Maty did not even advise
him of its pendency. His knowledge of the negotiations came to him
from Mr. Heffernan; and' when so advised thereof he protested to
Mr. Heffernan against its terms, and a~serted that she should have
better terms. When he was finally advised by Mr. Heffernan that
the compromise agreement had been reached between the parties, with
out his advice or concurrence, he held claims against the defendant
Mary for moneys advanced by him from time to time to meet the
urgent demands ofherself and husband, amounting to about $40a. or
$500, in addition to his fees for professional services in defending the
suit, and he insisted that he must be protected therein, and suggested
that he thought, comparing his services with like services by other
lawyers in like cases, that he aughtto hav,e at least a fee of $3,ooa,
Mr. Heffernan then iilfoiined him that as part of the compromise
agreement the complainant was to assume certain of Mary's indebted
nesses, and that he was willing to assume the payment to Robertson
of $1,000, but no mbre,against which Robertson again protested as
insufficient, and asserted that he would hold his client far the balance.
There is nothing of a tangible nature in the evidence to warrant any
fair mind infindingthat'ihis $1,003 was in the nature of a bribe, to
induce the acquiescence of Robertson in the settlement. He accom
panied Heffernan, his clieht,atid the notary public when they went out
to the home of the Earles to execute the papers eff.ecting the compro-
mise ag-reement. '.

It is insisted by counsetfor said Mary that it was the duty of Judge
Robertson, when he learped of the pending compromise, to have
sought out his cIient, arid advised, counseled with, and safeguarded
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her in the matter. The court does not understand that when a head
strong and wayward client does not go to the office of her attorney
for counsel, but separates herself from him at a distance in the coun
try, without notifying him or inviting his counsel, that the ethics of
the legal profession demand that he should go and hunt her up, and
thrust upon her, uninvited, his interference and counsel. That he
should have accompanied the parties to the Earles home, in the coun
try, when informed that the settlement was to be consummated, was
reasonable and perfectly consistent with professional integrity. He
was interested in protecting himself against loss of the money he
had advanced Mary, in sole reliance upon her holding the property in
volved in the pending suit, as well as to look after the matter of his
fees for professional services.

Mr. Heffernan, in conformity with information conveyed to him by
his client of the terms of the settlement, had prepared and taken with
him, out to the Earles home, the answer to be filed by: Mary and the
deeds conveying the real estate, as he understood the terms of the set·
tlement to require. When the papers were handed to Mary to be read
Judge Robertson asked her to go into an adjoining room with him,
and his testimony is, and is credited by the court, that he asked her
if she understood the purport and effect of the answer; that she was
now of age; that if she made that answer she would thereby .admit
her bastardy, and that her acts would be binding on her, and she
would give up all her interest in the estate as the heir of Charles
Emile Bunel, etc.; to which she answered, in substance, that she had
been in litigation since she was six or seven years old, and she was
tired of it, and knew what she was doing or was satisfied with the
arrangement. Law and ethics exacted nothing more of her coun
sel. She had agreed with her adversary without seeking Judge
Robertson's advice or accepting his admonition.

The matter of Judge Robertson's fee was discussed in the open at
this convention. On the refusal of the complainant to assume the
payment of more than $r,ooo thereof Robertson acquiesced, and the
complainant then paid him $roo thereon, and stands bound for the
remaining $900.

4. Further prejudice is sought to be excited against Judge Robert
son by reason of the fact that he thereafter filed an answer to the bill
on behalf of Henry Kee, without his knowledge or direction. After
the answer, signed and sworn to by the defendant Mary, was delivered
to Judge Robertson as their counsel of record, without more, he
drew an answer on behalf of Henry Kee, which merely stated that the
defendant did not desire to answer further in said cause than to say
he was willing that the prayer of the bill be granted and decree ren
rlered accordingly, and filed both answers on the same day. In the
first place, as Judge Robertson assumed that. the compromise made
was understood by and agreeable to his clients, he further assumed
that it was but in execution of the terms of the settlement that this
formal answer should be filed by the other defendant. In the second
place, under the statute of this state, the real estate and personal
property in question was the separate property of the defendant
Mary, and. she held it as a feme sole, the personal property never hav-
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ing been reduced tq pqss,essjonby the h\.l!?palad, Henry Kee. Sec
tion 4340,;R~v. St., Mo•.~899. Under the same statute (section 4335)
the wife, as tqt}:J.isPf9perty and this proceeding, was a feme sole,
capable of transacting,b1,t?iness on qer.9wn account, of contracting
and being contrac,ted with, "to sue and be sued,and to enforce and
have enforced against ,her property Sl1Gh judgments as may be ren
d¢J.'eg for or against he1i,~nd,maysueand be sued, at law or in equity,
with ,or without her hus1?and being joined all a party." Therefore, as
to the suit in equitY,H:enry Kee was a mere figurehead-a nonessen
tial. J'he aJ;1swer of the defendant wife, in legal effect, eliminated
him fI;Qm the contest. As she was tl:,J.e' sole party in interest, when
she confessed the bill Judge Roberts<:)O, in recogJ;lition of ·th,e maxim
that "the sprout savors of the root and goes the same way," as
sUrr,lc\tth",t Henry Kee followed his ,wife out of court.

5. In respect of the imputation cast in the so-called cro?s-bill upon
the ponduct Qf Mr. H:effernan in this .transaction, it may be observed,
in the first place, that all of the testimony intended to show the man
ner of his getting intp t~e relatiqn of counsel for complainant in this
litigation, and wh",t feehe was to receive, and what methods he may
have sought to employ to win the suit, and the like, are entirely for
eign to the issues on trial. The question here involved IS, did he, in
subserviency to his client, employ means in bringing about the com
promise agreement such as a court of equity ought to denounce as
deceptive and fraudulent, so as to enti.t1e the defendant to have the
original litigation reinstated. and the statu quo re-established between
the parties? As counsel for complainant, it was his right and duty
to assist his client to.any advantageous adjustment which a court of
equity would not pronounce to be vicious. While the law would not
permit him to deceive the adversary litigant by any representations as
to fact or law known to him to be false, or regardless as to whether
false or true, or to employ means designed or calculated to mislead
or deceive her, with a view to obtaining an unreasonable and unfair
advantage, yet as he was not her legal adviser, and she knew he was
adversary in the litigation, he was under no obligation in law to con
sult her interests, or to disclose to her any information in his keeping
as the confidential adviser of his client. He had a right to deal with
the adversary at arm's length.

The evidence shows, to ,the satisfaction of the court, that Mr.
Heffernan did not see or confer with the. defendant Mary in person
before the day of the consummation of the compromise agreement.
He mage no false statement or representation to her to influence the
settlement. While it can well be inferred from the attending circum
stances that he was advising with and kept informed by his client re
specting the progress and detail!> of the compromi~e negotiations be
tween him and said. Mary, I fail to find from the evidence that he
advised or counseled his client. or other person to make any false
statements or give any false assurances to her. At the time and place
of the consummation or the settlement he made no representation
nor used any persuasion, so far as the evidence shows, to induce or
overpersuade her to execute the deeds and the answer there presented.
The whole of the transaction there was conducted in the open, in the
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presence of the family and the parties. The evidence clearly enough
shows that the answer and deeds were handed to her for examination,
and that she looked over them and had opportunity to read them en
tire, and expressed herself as familiar with the contents and as satis
fied therewith. She swore to the answer, and acknowledged before
the notary public in due form that she was familiar with the contents
of the deeds.

6. There was one conspicuous circumstance connected with the
incidents of the transfer of the properties there made which persuades
the conclusion that she 110t only understood what she was doing, but
that she exercised her independent judgment. When one of the
deeds from the complainant to her, conveying a certain piece of prop
erty, was given her to read, she looked over it, and at once said she
did not want that property; that she was to have, or wanted in lieu
thereof, the 93 acres of land on the Boulevard, near Springfield; and,
after a controversial colloquy between her and the complainant re
specting this matter, he finally acceded to her preference; whereup
on Mr. Heffernan informed her that the 93-acre tract was subject to
a mortgage of $5,000 or more, and therefore was not so valuable
to her as the real estate expressed in the deed as it was prepared.
Notwithstanding, she insisted on the change, and thereupon Mr. Hef
fernan, at the table, drew up the deed for the 93-acre tract of land.
The sequel would justify the inference that she either possessed some
inside information, or that she builded wiser than she knew; for the
defendant John O'Day, Jr., in his deposition herein testified that that
mortgage was held by his father, John O'Day, the former curator
and guardian; but as a matter of fact it was a satisfied mortgage,
which he retained as was his custom, although satisfied, and that it
was never intended to be enforced against the property. So that this
property was much more valuable than the piece complainant under
stood she was to have.

There is another circumstance connected with the incidents of
that day's transactions confirmatory of defendant Mary's freedom of
judgment. In discussing the matter of the $ro,ooo consideration, she
suggested that she wanted that arranged just as in the case of a like
fund the complainant was to settle on their common mother, which
was to be placed by the complainant with the said trust company, the
interest thereon to be paid her during her natural life, as it would
secure to her a comfortable or certain income. This was accordingly
so arranged.

After the papers were duly executed by the respective parties they
separated in apparent peace and concord. The notary public took
the deeds to town, and after appending the proper certificates of ac
knowledgment, with his seal of office, he delivered them to Mr. Hef
fernan, and the answer was then turned over to Judge Robertson,
who, on the same day, 'filed it in the clerk's office. Mr. Heffernan
filed for record in the recorder's office the deeds made to the com
plainant, and the deeds made by him to his mother for her home
place, and the deed taken by Heffernan in satisfaction of, or as se
curity for, his fees. The deeds to the defendant Mary, after their due
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certification by the notary, public, were turned over to Judge Robert
son as ber counsel for. her use and benefit.
, .. 7. Mrs: Earles. It is charged by the promoters of this proceeding
that 'the defendant's mother, Mrs. Earles, confederated with complain
ant to coerce this settlement. What did she do, as disclosed by the
evidence, which the court should undo? Her testimony is that she
in no way or manner employed any persuasion or influence on Mary
to make th~s compromise. The utmost to be gathered from Mary's
entire deposition is that her mother had at some time or another inti
mated or suggested to h~r that she was not the child and heir of
Charles:E~i1e Bunel. Conceding this sta.tement to have been made
by the mother, the evidence shows that ,it was not of recent date.
Whatever may justly be said in reprobation of the conduct and char
acter of this ,unfortunate. and weak wonian, Mrs. Earles, there are
some circumstances connec;ted with the relation between her and this
daughtercalcu~ated to enforce the belief that there was a skeleton in
the closet of her domestic life, which she disclosed to this daughter
by' suggestion long anterior to the institution of this litigation. This
wayward girl, when she was orily IS years' old, against the wishes
of her mother, eloped with Henry Kee, himself a minor, to Oklaho
ma territory, where they were. married. Crediting the unsupported
testimony of the defendant, on their return home her incensed mother
intimated to, her that she was not the child of Charles Emile Bunel,
and that she and her husband were thereby induced, as a peace offer
ing, to convey to the mother the home where the mother and her
husband, Alfred Earles, lived, the same place conveyed to the mother
as a life estate by the complainant as. a part of the compromise agree
ment. Mrs. Earles made oath to the bill of complaint herein, in
which said illegitimacy of Mary is charged. Therefore, if it be con
ceded that Mrs. Earles repeated this information to the daughter, and
advised the settlement, can that fact suffice to annul the compromise?
Certainly not, unless the court is to assume that the fact claimed to
have been stated by Mrs. Earles was false, and made by her for the
purpose of coercing the settlement. How can the court say it was a
false statement in advance oLthe judicial inquiry and ascertainment
which is the substratum of the bill of complaint ?The groundwork
of the petition for divorce between Charles Emile Bunel and the
mother of the defendant Mary was the charge of adultery with Alfred
Earles, the fruit of which was the defendant Mary. This issue was
found for the husband, and it was adjudged by the court that the
allegation was true. With1<;nowledge of the fact, which Mary claims
was comm\.micated to her by her mother just after her marriage,
and prior to the institution of the present suit or any negotiations
respecting a compromise, that her mother .conceded her illegitimacy,
and that, therefore, a great wrong had been perpetrated upon the le
gitimate infant child while in France, how can it be found by the court
that the reassertion of the charge by the mother pending the nego
tiations .for a settlement, if' it be conceded, should vitiate the com
promise? Tile very attitw;le of the mother, as disclosed by the bill
of complaint, should rather be held to have well warranted the defend-
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ant in avoiding the possible result of the suit, which might, if success
ful, leave the defendant Mary penniless.

8. There is no foundation in truth for the charge that the defend
ant Mary was inveigled from her home in Springfield out to the house
of the Earles, the better to influence her in the matter of the com
promise. The evidence shows that IVlary had been ill with fever at
her home in Springfield for some time. Aside from Mrs. Earles'
testimony, the defendant's own sworn statement, as detailed by her
unassisted lips to her attorney in a petition filed by her for divorce
from her husband, just after the consummation of the compromise,
showed that Mary was alone in this illness, shamefully neglected by
the indifference of her husband, who the evidence clearly shows to
have been a. mere proletary-a shiftless pensioner upon this inherit
ance of his wife; and that 1\1'rs. Earles, no matter what may have been
her past sins, yet had left within her breast a burning spark of mother
hood, which took her to the bedside of her sick child, where she
kindly and assiduously ministered to her needs, while the husband in
dulged his passion for vagabondism. As soon as Mary was able to
be moved, with her approval, she was taken to her mother's home for
recuperation. The negotiations for. a compromise of the suit had
been conducted between her and the complainant evidently to a
tangible understanding prior to this illness, awaiting the attainment
of her legal majority for its consummation.

9. The Divorce Suits. It is claimed for Mary that as a part of the
scheme to get her more completely under the influence of the Earles,
and the control of her property, she was overpersuaded by them and
others in the scheme to institute divorce proceedings against her hus
band. The records show that during her short married life, of about
three years, she had brought three separate actions for divorce. As
two of them were anterior to the negotiatiOli."s for a compromise, it
cannot be maintained that they had any effective connection therewith.
The burden of proof in this as throughout the present controversy
rests upon the defendant. She is not corroborated in this assertion
by a single witness or attendant circumstance. The attorneys who
brought the last two of these suits testified that in person she de
tailed to them the inculpatory facts alleged in the petition. Not
only this, but the specifications of ill treatment, neglect, and general
worthlessness charged against the husband bear internal evidence of
having proceeded unaided from the mind of the wife. They disclose,
with particularity, acts of meanness and ill usage on the part of the
husband, occurring in the inner circle of their domestic life, which
persuasively indicate that they must have come alone from the wife.
She did not possess imagination enough to invent these details, and
it would be remarkable that she could retell them by mere rehearsal
inspired by another mind. All these petitions were sworn to by her
in the explicit and solemn form prescribed by the statute, as follows:
"This affiant makes oath and savs that the facts stated in the above
petition are true according to the best knowledge and belief of the
plaintiff, and that the complaint is not made out of levity or by col
lusion, fear or restraint, between the plaintiff and defendant, for the
mere purpose of being separated from each other, but in sincerity
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an4 trutl:t, for the caus~s mentioned ip.the petition." ,Does she regard
such oaths as me're "wafer cakes"?" If so, what respect can this court
have for her testimony ,in this c!i:se?After solemnly~wearing to
such s,erious charges against ber,huphand, that she C01.dd go back to
his be<1 rather evidence~ a lack of mor;ll sense on her part, and the
overrulinK,p,ower and influ~nce of the husband over her. It can very
well be understood why the hu~band, Henry Kee, should take her
back and hold her, as he was a m~reJlensioner upon her incc;>me. The
uncontradicted evidence is that wqen the last petition was drawn, after
she was of legal age, she was d~~ti'n~tlyadvised by her counsel that the
former gtievancescomplained' .6f ,h~d been condoned by her subse
quent, coftabitation with her hu~6a,.rid; whereupon she, detailed to
her attorney the other acts of outrag~ upon her by her husband, re
cently committed, and protested thatsh'-e would never again return to
him as. she had done heretofore. The compromise had then b~en con
summated, and she was under no coercion. The testimony R:f Judge
Robertson is that there had been I11utual criminations and.recrimina
tions betweC7n this couple. Within a.shorttime prior to said October
term of this court, 1902, the husband had charged her with .acts of in
fidelity-,-undue intimacy with other men. Yet within three days after
the last suit for divorce was filed' she :md her husband were found in
the hands' of the defendant O'Day, as hereinafter detailed, and the
divorce suit was again discontinued. What regard can the court have
for her uncorroborated statements.?

10. I am persuaded from the evidence in this case that the present
controversy would never have come to plague this court and the
public had, the defendant John O'Day~ Jr., not interposed, inspired,
and fostered this further litigation.. As the testimony discloses,
serious charges were preferred agai1;1st. thefirs~ curator, the father of
the defendant John O!P~y, Jr., for ma~versation in office as curator
of having committed waste and misappropriation of the proceeds
of the property belonging to his ward, for which an accounting had
been demanded. As soonasthe compromise settlement came to his
ears, the defendant O'Day conveniently met Mary Kee and her hus
band, and, after suggesting to the11l' his conception that they had
fared badly in the settlement, he conducted them to a lawyer of his
cho~sing, who is conductipg this contest on behalf of the defendants.
The mailed hand of O'Day at once appears in the contest on the 20th
day of Oct<;lber, 1902, when the Kees were conducted to his attorney,
and a hard and fist contract was drawn up by O'Day's attorney and
executed by the defendants, releasing and acquitting, with repetitious
particularity and most comprehensive legal terminology, the O'Days
from any and all claims and demands, of whatsoever cl.1aracter, on ac
count of the curatorship of John O~Day, Sr. The consideration eXH
pressed therefor was the sum of $goo, to be, pair to the said Mary
in monthly installments of $75 each. The following excerpt from
the cross~examination of John O'Day, Jr., is significant: "Finally
she [meaning Mary] came over andher husband came afterwards
no, I believe they came together-and we made arrangements where
I was to let her have nine hundr~d dollars, or enough money to prose
cute this case. * * * She talked about an attorney, and asked
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me about Mr. Allen, and I told her that Mr. Allen was a very good
attorney, and could be depended on-what he said. She said that
she had had so much dealing with corrupt lawyers she was a little
'leary.' I told them they need not be afraid of Mr. Allen, and so I
took Mr~ Allen over that evening, and that is when these contracts
were made-that evening or the next evening after that these con
tracts were drawn up."

II. In passing, it is not impertinent to say that it comes with little
grace of consistency for the defendants to suggest in argument that
the complainant obtained an unconscionable advantage over the de
fendant Mary in the settlement, in obtaining an assignment of any
claim she had against her curator for waste and misappropriation,
when this contract of release obtained by John O'Day, Jr., shows that
he estimated the matter at $900, doled out in payments of $75 per
month, and to aid in maintaining further contests between the com
plainant and Mary. The evidence also shows that on the day he met
with the Kees he furnished them with money, and as soon as he got
the contract drawn up for the release of his father's estate, and he
knew the lawyers had also obtained a written contract from her by
which they were to receive one-third of all that was recovered in this
proceeding, he spirited Mary and her husband away in a closed car
riage, at the hour of midnight, and sent them to another county, and
tried to deceive the complainant's counsel as to their whereabouts.
The money to support the present litigation has been furnished by
the defendant O'Day. When the court read this branch of the evi
dence respecting the execution of said two written contracts, one in
favor of O'Day and the other of the lawyer, two thoughts occurred:
One was with what little consistency can the defendant's counsel
claim, as they do in the tendered cross-bill, that when the defendant
Mary executed the compromise agreement and the answer she was so
debilitated and weak in body and mind that she was incompetent to
make such agreement, while within three days thereafter they had
her execute the important and extremely technical contracts which
were to absolve John O'Day, Sr.'s, estate from liability for his cura
torship, and to pass one-third of the estate which might be recovered
in the litigation to the lawyer. The other reflection was, how much
shall it profit the defendant Mary in the end should this motion be
sustained?

12. No professional mind can read the examination of the defend
ant Mary by her counsel without the impression that she was testi
fying rather on a theory constructed for her than on facts knO"vvn to
her. The questions were most leading and suggestive, and after a
fashion made the testimony more that of the questioner than the party
interrogated. When on cross-examination she was carried out of
this theoretical field she frankly stated that the terms of the settle
ment were satisfactory to her if the $10,000 had been paid. The evi
dence shows clearly enough that her dissatisfaction with the arrange,.
ment respecting this $10,000 originated after the settlement, and was
produced solely by the suggestions of the parties who got into this
case in the intecest of the O'Days. When questioned respecting this
matter, sh~ said that the complainant had never made her a promise
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he did not fulfill, except the one respecting this $10,000; that the
memorandum did not say when it was to be paid; whereupon the
following questions and answers were maqe: "Q. Did you have any
idea that he was not going to do tl)at right off? A. I didn't at the
time until I came to town. Q. Who told you? A. Several different
ones-Mr. Allen told me for one. * * * He said it didn't say
when he was going to do it." The evidence also shows that the ar
rangement respecting this $10,000, as expressed ,in the memorandum.
was discussed by and with the defendant Mary at the time the memo
randum ,was so drawn. Judge Robertson testified that he distinctly
advised her that she would not be able to check on this $10,000 fund
at will, and that she c01.1ld only draw the income, and that it was said
in the course of the conversation that her husband could not get hold
of it to squander it, and she said that she understood it, and was satis
fied to have it fixed tl1at way, just as the like arrangement for $10,000
for the benefit of her mother. The written memorandum is in words
and figures as follows:

"October 16, 1902.
"I give to my half-sister, Mary Earles Kee, the use of ten thousand dollars

for and during her natural life, the money to be deposited with the !\ew
York Life Insurance & Trust Company of New York City. She is to draw
the interest on same during her natural life.

"[Signed] H. BuneL"

As the memorandum does not express any consideration therefor,
it is perfectly competent to show by parol what the consideration was;
and, likewise, as the contract on its face does not purport to express
the whole contract, that can be supplied by parol. The very circum
stances under which this' memorandum contract was given are such
that the law itself would imply that the money should be deposited
with the trust company in a reasonable time. It does not lie in the
mouth of the defendant Mary to complain that this money was not
deposited. Before the complainant, under the circumstances, had a
reasonable time in which to go to New York and make such deposit,
within three days of the completion of the compromise agreement, she
repudiated the whole transaction, and employed counsel to avoid and
set it aside, thereby notifying the complainant that she would not
accept this money. How can she then complain that it was not de
posited?· One cannot complain that a tender was not made after
notifying the obligor that he will not accept. Under such conditions,
the law would not exact that the complainant should have made the
deposit of $10,000 with the trust company, in fulfillment of the pro
visions of the contract when he would lose the benefit of the use there
of, while the defendant was litigating with him, as the trust instru
ment would have required that the interest thereon should be paid to
Muy. ' , ,

Moreover, the parties are in a court of equity, and the court has
jurisdiction both of the' parties and the subject-matter; and in the
exercise of its plenary pOwer for administering exact justice it can
and will protect the defendant against any possible loss respecting this
$10,000, by requiring the complainant, within a specified time, after
the defendant Mary shall have filed with the clerk of this court her
written notice of her willingness to accept the settlement, to deposit
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said fund with the trust company. The court will retain jurisdiction
of this controversy until such indemnity is given or said sum is so de
posited. This is all that the defendant can in conscience exact.

13. It is suggested in argument by counsel for the defendant that
the bill of complaint does not state a cause of action on its face, for
the reason that it discloses the fact that during the period of gestation,
prior to the divorce between Charles Emile Bunel and his then wife,
he had the means of access to her, and the law presumes the legit
imacy of Mary. Without stopping to discuss the legal effect of such
fact on the compromise, it is sufficient to say that the bill does not
disclose a state of facts on which the presumption of legitimacy arises.
The rule of law, founded on the public policy, of maintaining the in
tegrity and sanctity of the domestic relation, is that, when the mar
riage relation is once proven to exist, "nothing shall be allowed to
impugn the legitimacy of the issue short of the proof of facts showing
it to be impossible that the husband could be the father." Patterson
v. Gaines et ux., 6 How. 550, 588, 12 L. Ed. 553. This rule is ex
pressed by Judge Sanborn in Adger et a!. v. Ackerman et a1., 52
C. C. A. 577, II5 Fed. 133, as follows: "Once a marriage is proved,
nothing can impugn the legitimacy of the issue short of proof of facts
which show it to have been impossible that the husband could have
been the father." The bill, as already shown, not only alleges that
on a trial of the issue joined between Charles Emile Bunel and his
then wife it was alleged, proved, and adjudged by the court that the
defendant Mary was the offspring of an adulterous intercourse be
tween the wife and Alfred Earles, but it is also alleged that said
allegation is true, and that when said Mary was begotten the evidence
would show that Charles Emile Bunel was impotent-physically in
capable of an act of procreation-and that from and after September,
1883, the period within which said child could have been begotten in
lawful wedlock, the husband was away from the wife, living several
miles from her, and that he did not at any time thereafter have access
to her person. As the presumption in question is not a conclusive
presumption, it is one that would disappear when the truth appeared.
The rule of law only imposes upon the party impeaching the legiti
macy the burden of establishing the impossibility of procreative inter
course. No matter, therefore, what the proximity of the husband to
the wife, if in fact he was impotent the presumption of his paternity
would fall. Equally so, no matter what the possible means of access
were, it would be competent for him to show by indubitable evidence
that as a matter of fact he had no intercourse with her. In other
words, it would be simply a question for the court as to the degree of
such proof, within the rule, to satisfactorily overcome the presump
tion of legitimacy. Whether or not the testimony of the physician
referred to in the bill of complaint as to the fact of impotency would
be reliable cannot affect the averment of the bill. Although "a coun
try doctor," as contemptuously described in counsel's brief, he might
be as good a judge of the instrumentalities of procreation as the city
doctor.

14. It is a wholesome rule of law, equally founded in sound public
policy, that an amicable compromise of a litigation of the character
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of this shQuld be favored by the courts. No matter if, on. further in
vestigation or subsequent development, it should appear that the de
fendantknew at the· time that the demand was. not well founded in
law or in fact, it would not affect the validity o£.the compromise. If
fairly obtained, it should stand. "The value consists· in the release
from an uncertain position, with its anxieties, from apparent danger,
and from inevitable expenses and trouble." Bishop on Contracts
(1887) § 57; Park~r v. Enslow, 102 Ill. 272,40 Am. Rep. 588; Flan
nagan v. Kilcome, 58 N. H; 443; Little v. Allen, 56 Tex. 133; Allen
v. Bucknam, 75 Me. 352; Wehrum v. Kuhn, 61 N. Y. 623; Troy v.
Bland, 58 Ala. 197; Jones v. Rittenhouse, 87 Ind. 348.

This rule is especially applicable to family agreements and settle
ments, which is expressed a:s follows in 12 Am; & Eng. Ene. of Law
(2d Ed.) p. 875:

"Family agreements and settlements are treated with especial favor uy the
courts of equity, and eqUities :administered in regard to them which are not
applied to agreements generally, and this on the ground that the honor and
peace of families make it just and proper to do so. Accordingly, it has been
laid down as a general rule, that a family agreement entered into upon the
supposition of a right, or of a doubtful right, though it afterwards turns out
that the right was on the other side, shall be binding, and the right shall not
prevail against the agreement of the parties;"

And the general rule is that the court. will not inquire into the
adequacy or inadequacy of the consideration, for the reason that it is
enough to support the agreement that there was a doubtful question
and the compromise was deliberately made. Smith v. Smith, 36
Ga. 191,91 Am. Rep. 761; Owen v. Hancock, I Head, 573; Bellows
v. Sowles, 55 Vt. 391,>45 Am. Rep. 291; Naylor v. Winch, I Sim.
& S. 555. Had this compromise settlement been, consummated dur
ing the minority of the defendant Mary,it would have been the duty
of the court to carefully scrutinize it and sedulously guard and pro
tect her interests; and' even though it was not consummated until
after her legal majority, and she was sui juris, it would be the duty of
the chancellot to see that it was free from fraud and intended imposi-
tion. ..

IS. While the court may not, as it should not, shirk from any duty,
however burdensome or un.pleasant, in admil1isteringjustice and right
between the parties, no matter how reprehensible their conduct and
character may be, yet no judicial eye can scan this record without dis
cerning the low state of :morals of the two principal contestants, and
applauding, at least, their judgment in putting an end to the strife
by adjustment out of cou'!'t, And this court cannot refrain from giv
ing expression to the conviction, deepened by the exhibitions of
prodigality and depravity of the contending parties, that often no
greater misfortune can b~fal1 children than great riches cast upon
them by gifts and inheritance. The intended beneficence of the
father of Charles Emile Bunel in creating the trust estate in question
has proven but a curse to the beneficiaries. Neither of these children,
as their testiniony shows, submitted to the labor of acquiring an
education. They seem to have spurned the honors and dignities
which come, from labor. The boy has been content to be a mere
parasite, to exist in idleness, and rot out in wantonness and riot;
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while the girl, aspiring to a share in the bounty of the trust, has grown
up with a roving fancy and unstable habits, illiterate and wayward,
contemning parental authority and respect, eloping when a mere child
and marrying a mere boy, who, in thoughtlessness, has eaten only
the bread provided through the wife's access to the claimed inherit
ance. And in this case this condition of affairs is aggravated by its
demoralizing effect upon lawyers and hungry retainers, who became
so largely interested in the spoils of the controversy that their per
sonality is thrust conspicuously into the case. As to the O'Days,
while charging Heffernan with getting on two sides of the contro
versy, as respects them the evidence presents the spectacle of the
brother of the defendant O'Day standing in with Heffernan and claim
ing a share of his large fee as counsel for the complainant, while aid~

ing by his testimony the interests of his father's estate, of which he is
a beneficiary heir, by trying to aid his brother in the attempt to upset
the compromise settlement. And after the disclosure of the contract
obtained by the defendant O'Day from the Kees, by which he ob
tained the release of his father's estate from accountability for the
alleged devastavit and misappropriation of the ward's estate, he essays
in his deposition to palliate his situation by saying he is nevertheless
now willing to account to the ward for any wrong of his father's;
while Mr. Heffernan, in his deposition, concedes that he overgrabbed
in the amount of property he obtained from his client for his fee, and
expresses a willingness to make restitution.

16. The cross-bill proposed to be filed herein by the defendants
Mary and Henry Kee makes F. S. Heffernan a party thereto, for the
reason that the deeds executed in pursuance of the agreement in part
placed the title to some real estate in him. A cross-bill is in the na
ture of a defense, and can only be filed between parties to the original
suit. It cannot bring 'in new parties into the controversy. "The
original bill and cross-bill are but one cause. It must be confined to
the subject-matter of the original bill, and cannot introduce new and
distinct matters not embraced in the original suit. * * * A cross
bill to make new parties is not only improper and irregular, but whollYl
unnecessary." See Thruston v. Big Stone Gap Imp. Co. (C. C.) 86
Fed. 485; Goff v. Kelly (C. C.) 74 Fed. 327; Lautz v. Gordon (C. C.)
28 Fed. 264; Johnson S. R. Co. v. Union S. & S. Co. (C. C.) 43
Fed. 331; Stonemetz P. M. Co. v. Brown, etc. (C. C.) 46 Fed. 851.
The cross-bill, therefore, tendered by the defendants is wholly inad
missible.

The court will form the order of entry hereon requiring the deposit
to be made by the complainant of the $10,000 within a specified time
after the defendant Mary shall have signified her willingness to accept
the same, whereupon the compromise settlement shall stand; the
court retaining jurisdiction for such further order, etc., as shall be
proper and essential to the ends of justice.
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NEW YORK & CUBA MAIL S. S.CO. v. 'UNITED STATES.

<District Court. S.D. New York. October 21. 1903.)

1. I~T£RNALREVENUE-I:lTAMPTAx ON SHIP'S MANIFESTS-CONSTITUTIONAUTY.
, 'The provision of War Revenue Act June 13. 1898. c. 448, § 25, 30

Stat. 461. which imposes a graduated stamp taxon manifests for clear
ance of the cargo Of any ship. vessel, or steamer for a foreign port, is
In violation of the constitutional provision prohibiting the laying of a
tax, or d}1ty onarticIes, exported fro~ any state, and void., The manifest
Is an essential part ,of, the ship's papers,required, by law. and without
which foreign commerce cannot be carried on by sea. and a tax thereon
Is equivalent to one on the cargo therein declared.

On Demurrer to Petition.
Curtis, Mallet-Prevost& Colt (Wm; Edmond Curtis, of counsel), for

petitioner.
Henry L. Burnett. U. S. Atty.• and Charles D. Baker,Asst. U. S.

Atty.

HOLT, District Judge. This is a demurrer to a petition in a suit
ag-ainst the United States in this court under the act of March 3.
1887, c. 359, 24 Stat. 505 [U. S. Compo St. 1901, p. 752], commonly
known as the "Tucker Ace' The ,action is brought to recover $240,
the amount expended by the petitioner for stamps affixed to manifests
of cargoes exported from, New York to Cuba in the steamers owned by
the petitioner. War TaxAct June 13, 1898, C. 448, § 25, 30 Stat. 461,
impose,d, the following stamp taxes,on manifests:

"Manifest for custom house entry or clearance of the cargo of any shiP.
vessel or steamer for a foreign 'port. If the registered tonnage of such ship,
vessel or steamer does not exceed three hundred tons, one dollar. Exceeding
three hundred, t.ons and not exceeding six hundred tons. three dollars. Ex
ceeding six hundred tons. five dollars."

The petition alleges that such tax on manifests violated the pro
vision of the Constitution of the United States that "no tax or duty
shall be laid on articleS exported from any state." The sole question
raised by the demurrer is whether such provision is unconstitutional.

The United States Supreme Court decided, in the case of Fairbank
V. United States, 181 U. S.283, 45 L. Ed. 862, that the stamp tax im
posed by the same act on foreign bills of lading was, in substance and
effect, equivalent to a tax on the articles included in the bill of lading;
that it was therefore a tax or duty on exports, and was unconstitu
tional.

I am unable to see any'difference in principle between a stamp tax
on a manifest and a stamp tax on a bill of lading. A manifest is a
declaration of the entire cargo; a bill of lading is. a declaration of a
specific part of the cargo. A manifest is essentially a summary of
all the bills of lading. If there is any distinction,' it seems to me
that the constitutional prohibition of a tax on a foreign bill of lading
applies with still greater force to a tax on a manifest. Previous to
the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Compo
St. 190I, p. 2946]) there was, so far as I am aware, no statute of the
United States requiring bills of lading to be given. They were uni-
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versally given, but they were a mere matter of business convenience,
and were based exclusively on contract. The stli.(utes of the United
States, however, have always required that as~orn manifest, be fur
nished by the master upon the clearance of any vessel from this coun
try for a foreign pdrt. Rev. St. U. S. § 4197 [U~ S. Compo St. 1901,
p. 2840]. A manifest is one of the ship's papers which must be pre
sented to the collector upon the entry of any vessel into the United
States. Rev. St. U. S. § 2790 [U. S. Compo St. Supp. 1903, p. 18691;. It
is a part of the ship's papers, essential, on all voyages, for the protection
of the ship and the owners of the cargo, which it is the duty of a master
to take on board and carefully preserve. 2 Parsons on Shipping, 3.
A voyage made without the regular ship's papers is presumably illegal.
In case of a seizure in time of war, the abset;lce of ship's papers is pre
sumptively an adequate ground for condemnation. 2 Parsons on
Shipping, 476. Prize cases, when no claimant appears, are ordinarily
heard upon the ship's papers and the evidence taken in preparatory. 2
Parsons on Shipping, 473. Any concealment br spoliation of ship's
papers is a fact of great weight in prize cases. 2 Parsons on Shipping,
475. In short, while a bill of lading is ordinarily merely a convenient
commercial instrument, a manifest of the cargo is absolutely essential to
the exportation of property in vessels at all. Congress could abso
lutely put an end to any exportation whatever by a sufficiently high
tax on manifests, if it had the power to impose such a tax. If, there
fore, a stamp tax on a bill of lading isa tax upon the property ex
ported, a stamp tax on a manifest seems to me to be still more clearly
such a tax.

Moreover, in the dissenting opinion in Fairbank v. United States,
supporting the view that a tax on a bill of lading was a tax on a paper
or document, and not on the property exported, much stress was laid
on the fact that the tax imposed by the act on a bill of lading was an
unvarying amount (IO cents upon each bill), irrespective of the value
of the property. The opinion states: "If Congress had graduated
the stamp duty according to the quantity or value of the articles ex
ported, there might have been ground for holding that the purpose
and the necessary result was to tax the property, and not the vellum,
parchment, or paper on which the bill of lading was written or
printed." Page 317. The provision of· the act imposing a tax on
manifests' did graduate the stamp duty, to a certain extent, according
to the capacity of the ship to increase the quantity or value of the arti
cles exported. If the registered tonnage of the ship did not exceed
300 tons, the tax was $1; if it exceeded 300 tons, and did not
exceed 600 tons, ,it was $3; and if it exceeded 600 tons, it was $5.
Without laying too much stress, however, upon this consideration, I
think that the essential character of the stamp tax on manifests was
that of a tax on exports, in the same sense in which a stamp tax on a
bill of lading was a tax on exports.

My conclusion is that the demurrer should be overruled, with leave
to the defendant to answer within 20 days. .
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" A conspiracy ,~etiw£lln"two' or more .person$ to .prevent :negro. citizens
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0:11 De~\lrr:er!~pJ114i~tImmt.

W. G. Whipple;'U':S. AttY''''' , i'),
O. N•• Ki}l()ugm.~,~~rle.B'&·rMoore,)and1:L. C. Goinglfor.defendants.

." .' ,:."J~ ~.:: 'J:,::At;.';, ,:);.;r }i:' of .l.,

TRIEBER; .Distrid Judge1.f; !File 'defendants are indi'Cted for a vio
latio!:t of theprovisio1is"ob;:e'Cti~n'5so8,Eev. St. U~ S. fUr; S. Compo
St:;1901l "P.37-1Z,] ;:the·'specil!ia.chaTge: being that ,the~oonspired to
iniure, o'ppressi i ~nd, irttimi'datei' certain: citiiens of the United States,
of:AfI:kan'lde;scent)! iIt 'the!')fr{le exerdse,or'enjoymel1t ,of certain
rights secured to them by the Constitution and laws of the Unit
ed'States;on ll.ccrountb£'theiti being negr6'es; The'tight'lwhich it is
charged the' deifendant$' sought t'o, prevent the persons named in the
itHiii:tment;frbmelXel"ci'sitig.,',on)a~count:0£ their race and color, is the
right to lease lanxHhlnGllcultivateith,em-a;;right alleged 't6' be guaran
tied to them brthe 1!hir,te~nit1i.amendmentt(ytbeConstitution of
the' United Staltes-andHthe ;provisi011Sof sectionlof the act of Con
gress entitled"'lA1:I a.cf to '~rotectaU persorts in the United States in
theirdrvil· rights' and Iurnis'h'means of their: vindication," enacted
Apr~19,I866~cltapter'~'I... I4.~tat. 27, digested in the United States
Rev1sed:Statutes as ~ect1'OnI978;: ·U. S.Comp. St. 1901, p. 1262).
Thedemurrerchallellges,1:h~ ~onstitutionality of-both statutes. The
constitutionalityo{l :section (5;508' is no longeio

, open to controversy,
itsivalidity ha:viug'1:;leenf:detehllin~dand'upheld bY' the Supreme
Court in Ex parte Yaribrhugh;n0 1U. 8~'651, 4 Sup. Ct. 152,28 L.
Ed. 274; ,UnitedStatesv;:rwadden" riI2U.' S. 76,S Sup; Ct. 35,28
L.Ed.673; Baldwin~;,F1'l1nks;I'20U. S. 678,"'7 Sup. Ct. 656, 763,
~. L. Ed~ 766; Logarr:v:' United States; 144 U. S.29X1 :12 Sup. Ct.
6.17, 36L."Ed. 429';,:Mptes'v.Ullited States, 178U; S. 458; 20 Sup.
Ct;993; '44I L,;;>EM:nS0.nr ': . ',,' :,

The only question, therefore, left ,for cl,retermination, is the constitu
tionalitjtjQf $eotiGn x.,iOfdliercivil rights aCt of April 9,1866. Nothing
in the Constitution of the U:n~i:ted,St:wes as originally adopted, 01' in
any of the first twelve amendments to that instnl1r1ent,' adopted
shortly after the ratification of the Constitution, would warrant the
enactment of this act by Congress. Section.2 of article 4, guaran-
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tying to citizens of each state all privileges 'and immunities of citizens
in the several states, merely secures and protects the right of a citizen
of one state of the United States to pass into any other state of the
Union for the purpose of engaging in lawful business, to acquire and
hold property, to maintain actions in the courts of that state, and to
be exempt from taxes and excises not imposed by the state on its
citizens, free from all discriminations-such, discx:iminations being
made by the state in its capacity of a sovereign-but does not apply
to acts of individuals. Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357;
Ward v. Maryland, 12 Wall. 418, 20 L. Ed. 449; Slaughterhouse
Cases, 16 Wall. 36, 21 L. Ed. 394; Blake v. McClung, 172 U. S. 239,
19 Sup. Ct. 165, 43 L. Ed. 432.

If the power to enact the legislation involved in this proceeding
exists at all, it must have been granted by some provision of the
last three amendments to the Constitution-the thirteenth, fourteenth,
or fifteenth. As the acts contemplated by this statute are those of
individuals, as well as of officers in the enforcement of. the statutes
of a state or in the discharge of official functions, neither the, four
teenth nor fifteenth amendment can be relied upon as an authority
for it, for it is now well settled that these two amendments have
reference solely to actions of the state, and not to any action of pri
vate individuals, although it is immaterial whether the state acts
by its legislative, executive, or judicial authority. United States v.
Reese, 92 U. S. 214, 23 L. Ed. 563; United States v. Cruikshank,
92 U. S. 542, 23 L. Ed. 588; Virginia v. Rives, 100 U. S. 313, 25
L. Ed. 667; Ex parte Virginia, 100 U. S. 339, 25 L. Ed. 676; Civil
Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 27 L. Ed. 835; United
States 'Ii. Harris, 106 U. S. 629, I Sup. Ct. 601,27 L. Ed. 290; James
v. Bowman, 190 U. S. ]:27, 23 Sup. Ct. 678, 47 L. Ed. 979·

The power of Congress to enact such legislation must, therefore,
be found in the thirteenth amendment, else it does not exist. That
Congress assumed that its power was derived from that amendment,
and not from either of the later amendments, is conclusively shown
by the fact that at the time this law was enacted, in 1866, neither
the fourteenth nor fifteenth" amendment had been ratified, or even
submitted by Congress to the states. The fourteenth amendment was
submitted for ratification by resolution of June 16, 1866, and de
clared a part of the Constitution on July 21, 1868, while the resolu
tion to submit the fifteenth amendment to the states was only passed
by Congress on February 27, 186g, and the amendment promulgated
as a part of the Constitution on March 30, 1870. The language of the
thirteenth amendment differs materially from that used in the two
later ones. While the fourteenth amendment provides that "no state
shall make or enforce any law which shall abridge," etc., and the fif
teenth amendment declares that "the right of citizens of the United
States to vote shall not be denied or abridged by the United States
or by any state on account," etc., the, thirteenth amendment declares,
"Neither slavery nor involuntary servitude, except as a punishment
for crime whereof thct party shall have been duly convicted, shall
exist within the United States or any place subject to their jurisdic
tion." There is no limitation in that amendment confining the pro-
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hibitiQn ''to. t,he'states, butiUncludes everybody within the jurisdic
tiqpof d1:,e, national.government. ." this distinction in the. language
oftl1ese~mendments wasfLiUy recognized by the Supreme Court in
the Civil Rights Cases,logU.S. 3, 3 Sup. Ct. 18, .27 L. Ed. 835·
Mr. ]ustiqe Bradley, in deliverjng the opinion of the court, said:

"We must not forget that,the province and' scope of tbe thirteenth' and
fourteenth amendments are different. The former simply abolished slavery.
The latter prohibited the stAtes from abridging the privileges or immunities
of citl$lens of the United States by.depriving them of life, liberty, or prop
erty W'ithoutttue process of la:w, and from denying to any the equal pro·
tection of the laws. The 'ame»dments are different, and the powers of Can
gress.under-them are different.: What Congress has power to do under one,
it may not have power to do under the other. Under the thirteenth amend·
ment,. it has only to do witl}. ,slavery and its incidents. Under the fourteenth
amendthent,lt has power to counteract and render nugatory all state laws
andproceeliings which have the effect of abridging any of the privileges or
immunitieS' of citizens of the United States," or to deprive them of life, lib·
erty, or property without due, process .of law, or to deny to any of them the
equal protection of the lawS...Under the. thirteenth amendment, the legis·
'latlon, so far as necessary Or proper to eradicate all farms and incidents of
slavery and involuntary servitUde, may be direct arid primary, operating
upon the acts of individuals, whether sanctioned by state legislation or not.
Under.tl;1e fourteenth, as we have already shown, it must necessarily be
and ca~ .Cjlllir be corrective in its characte,r, addressed to counteract and
all'ord relief agaillst state J;egulations or prpceedings." 109 U. S. 23, 3 Sup.
Ct. 30, 27 'P;Ed. 835. '

Congre'ss .is, therefore, authorized by the provisions of the thir
teenth amendment to ,legislate against acts of individuals, as well as
of the states, in all matU:rsnecessaryfor the protection of the rights
granted by that amendment. .. .'

Slavery and involuntary ~rvitude being prohibited within any place
subject to the jurisdiction:of the United States, and Congress being
authorized by the second section of the amendment "to enforce this
article by appropriate legislation," does that vest it with the power to
protect those erooncipated from slavery by this constitutional amend
ment in the enjoyment of such rights as it is charged in the indictment
the defendantS' conspired to deprive them of, or is that power still
solely reserVed to the states, notwithstanding the adoption of this
amendment?

The powetsof Congress .are limited to such matters as are ex
pressly or by implication granted to it by the national Constitution,
that being an enabling instrument, while the Constitutions of the states
are limitations upon the power of the Legislatures of the respective
states., There, can be no dOllbtthat the same power may exist at the
same time in the nation as Well as the states.. ' Gibbons v. Ogden, 9

:,Wheat.I,;235,6 L. Ed. 23; Passenget Cases, 7 How. 540, 553, 561,
12 L.· Ed. 702 ; Missouri, K. & T. Ry., Co. v. Habet, 169 U. S. 613,
627, 18 Sup. Ct. 488, 42 L. Ed. 878.' The same act or series of acts
may consti6ite an offense equally ll.gainsttheUnited States and the
state, subj:e:etiflg the guilt:yparty to punishment under the laws of each
government, Fox v.Ohio;' 5iHOW.,410, 433, 12L.'Ed. 213; Moore
v. Illinoi!l,I4 How. 13, 19, 14 L. Ed. 306; .Unit~dStates v. Cruik
shank; 92 U .. S. 542,550, 23L. Ed. 588: Ex pai'teSiebold, 100 u. S.
371, 390,·2SL. Ed. 717 i Crossv. North Carolina, i32 U. S. 131, 139,



UNITED STATES V. MORRIS. 325

10 Sup. Ct. 47, 33 L. Ed. 287. The citizens of the United States resi
dent within any state are subject to two governments-one state, and
the other national. Every citizen owes allegiance to both of these
governments, and, within their respective spheres, must be obedient to
the laws of each. In return he is entitled to demand protection from
each within its own jurisdiction. The thirteenth amendment is a
great extension of the powers of the national government. In the
language of Mr. Justice Swayne in United States v. Rhodes, I Abb.
28, 37, Fed. Cas. No. 16,151:

"It trenches directly upon the powers of the states and of the people of
the states. It is the first and only instance of a change of this character
in the organic law. It destroyed the most important relation betw'een capital
and labor in all the states where slavery existed. It affected deeply the
fortunes of a large portion of their people. It struck out of existence millions
of property. The measure was the consequence of a strife of opinions and
a conflict of interests, real or imaginary, as old as the Constitution itself.
These elements of discord grew in intensity. Their violence was increased
by the throes and convulsions of a civil war. The impetuous vortex finally
swallowed up the evil, and with it forever the power to restore it. Those
who insisted upon the adoption of this amendment were animated by no
spirit of vengeance. They sought security against the recurrence of a sec
tional conflict. They felt that much was due to the African race for the
part it had borne during the war. They were also impelled by a sense of
right and by a strong sense of justice to an unoffending and long-suffering
people. These considerations must not be lost sight of when we come to
examine the amendment in order to ascertain its proper construction."

The effect of this amendment on the negro, as stated by the same
learned jurist in that case, is "that the emancipation of a native-born
slave by removing the disability of slavery made him i citizen without
any further act of Congress."

Chancellor Kent defines "citizens" as follows: "'Citizens,' under
our Constitution and laws, means free inhabitants born within the
United States, or naturalized under the laws of Congress." I Kent,
Comm.292. The possession of political rights is not essential to citi
zenship. Minor v. Happersett, 88 U. S. 162, 22 L. Ed. 627; 6 Am.
& Eng. Ene. of Law, IS.

Every citizen and freeman is endowed with certain rights and priv
ileges, to enjoy which no written law or statute is required. These
are fundamental or natural rights, recognized among all free people.
In our Declaration of Independence, the Magna Charta of our re
publican institutions, it is declared:

"We hold these rights to be self-evident: That all men are created equal;
that they are endowed by their Creator with certain unalienable rights;
that among these are life, liberty and the pursuit of happiness. That to se
cure these rights governments are instituted among men, deriving their just
powers from the consent of the governed; that whenever any form of gov
ernment becomes destructive of these ends, it is the right of the people to
alter or abolish it, and to institute a new government, laying its foundation
on such principles, and organizing its powers in such form, us to them shall
seem most likeiy to effect their safety and happiness."

Nor were the framers of the Constitution of this state less emphatic
in the expression of their views on this subject, for in the bill of
rights of the state of Arkansas it is provided:

."All men are created equally free and independent, and have certain
inherent and inalienable rights, amongst which are those of enjoying and
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. defe!!diQli:. ..lif~ and liberty; of acquiring; posSessing and protecting property
:and. ~ell~t'at~oii, and of pursuing tbeir qW,Ii happiness. .To' secure .t~ese rights
,governments are instituted among men, deriving their just·powers from the
consent of: the governed.'"

Can then~ be any doubt that the right to purchase, lease, and culti
vate lands,.or to perform honest labor for wages with. :which ,to sup
port hiiriself and family, is among tqese rights thus declared to be
"inherentand inalienable"? In Corfield v. Coryell, 4 ,Wash. (C. C.)
371,. Fed. Cas. No. 3,230, decided as early ~s 1823, Mr. Justice Wash
ington said:, "What these fundamental rights are would perhaps
be more tedious than difficult to enumerate. They maY, however,
be all comprehended under the following general heads." And there
upon he enumerated, among others, "To take,hold, and dispose of
property, either real Or personal... While this opinion was deliv
ered by ,the learned justice in a cause heard by him on the circuit, it
has received the approvakof.the Supreme Court of the United States
in numerous cases. Slaughterhouse: Cases, 16 Wall. 75.,97, 21 L.
Ed~ 394; Butchers'tr,~i()n Co. v. Crescent City Co., I,ll U. S. 746,
762,7Q4, 4 Sup. Ct. 652,.28 L. Ed. 585; Blake v. McClung, 172 U.
S. 239,248, 19 Sup. Ct.. 165, 43L. Ed. 432.

In Butchers' Union Co. v. Crescent City Co., III U. S. 762, 4 Sup.
Ct. 657,28 L. Ed. 585,!Mr. Justice Bradley, in a concurring opinion,
says: ' I "

"The right to follow anyofthe common oc'cupations of life is an inalien
II ble right. It was formulated as sudh under the phrase'pui'suit of hap
piness' .in! .the Declaration of Independence,. which commenced. with the
fundamental. proposition t~at 'all men are c~eated equal; that they are en
dowed' by' their Creator with certain unalienable rights'; tbll.t among these
are life, liberty and the pursuit of happinells.' This right is a, large In·
gredient in the civil liberty Of, the citizen." ,

Agajn, on page 764, ,IIIU. S., page 658, 4 Sup. Ct" 28 L. Ed. 585,
he proceeds: " '
HI hold that the liberty ofpursuit---the right to follow any of the ordinary

callings of life-Is one of the privileges of a citizen of th~ .United States."

And again, on page 7651 III U.S., page 658, <1- Sup. Ct., 28 L. Ed.
'585:

"But if it does not abridge the privileges rand immunities of a citizen of
the United States to prOhi!:>it :hlm from pursuing his ohosen calling, and
giving to others the exclusive right of. pursuin,g It, it ,certainly does deprive
him, to a certain extent, of his liberty; for It ,takes from him the freedom
of adopting and ·followlng the pursuit Which he prefers, which, as already
intimated, is aniateI'ial paJ;t of the lib~rttof the citizen.:'

These' extracts were. cited with. ia,pproval and reaffirmed by. the
Supreme Court in Allgey~riv.Louisiai:I:i, 165 U, S. 578, 589, 17 Sup.
Ct. 427, 41 L. E~. 832. See, also, the :able opinion of Judge Jones
in Tl1e Peonage Cases .(D. C.) 123 Fed~ 671.

As is well known,in many of the states in whiCh slavery had
.existed pri.oJ to the adoption of the thirteenth aI;l1endment, legisla
tion was enacted in relation to the negroes whichpracticallv estab;.
lished a system of peonage but litt~e removed from that of 'slavery;
and owing to the passions 9-nd prejudices arous,ed by the Civil War,
and whiehat that time had not yet been aUayed,irresponsibleper-
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sons would prevent negroes from working or cultivating lands, and
the courts of the states were powerless to protect them. It will
serve no useful purpose to recite in this opinion the state of affairs
then existing, but a review of them may be found in the opinion of
Mr. Justice Swayne in United States v. Rhodes, supra, and in the
Slaughterhouse Cases, 16 Wall. 36, 70, 80, 21 L. Ed. 394. To pre
vent these unjust discriminations against the negroes, Congress en
acted this civil rights act, intending thereby to protect them in the
enjoyment of those rights which are generally conceded to be funda
mental and inherent in every freeman. The constitutionality of this
aet,although it has never been directly passed upon by the Supreme
Court of the United States, has been upheld by Mr. Justice Swayne
in United States v. Rhodes, supra, and by Chief Justice Chase in
United States v. Turner, I Abb. 84, Fed. Cas. No. 14,247, in both of
which cases its constitutionality was directly involved. Mr. Justice
Swayne delivered a very elaborate opinion, reviewing most thor
oughly the history of the amendment and the authorities bearing upon
the issues involved, epitomizing his conclusions as follows:

"It would be a remarkable anomaly if the national government, without
this amendment, could confer citizenship on aliens of every race or color,
and citizenship, with civil and political rights, on the inhabitants of Louisi
ana and Florida, without reference to race or color, and cannot, with the
help of the amendment, confer on those of the African race, who have been
born and always lived within the United States, all that this law seeks to
give them. It was passed by the Congress succeeding the one which pro
posed the amendment. Many of the members of both houses were the same.
This fact is not without weight and significance. McCulloch v. ::\laryland,
4 Wheat. 401 [4 L. Ed. 579]. The amendment reversed and annulled the
original policy of the Constitution, which left it to each state to decide ex
clusively for Itself whether slavery should or should not exist as a local in
stitution, and what disabilities should attach to those of the servile race
within its limits. The whites needed no relief or protection. and they are
practically unaffected by the amendment. The emancipation which it wrought
was an act of great national grace, and was doubtless intended to reach
further in its effects as to everyone within its scope than the consequences
of a manumission by a private individual. We entertain no doubt of the
constitutionality of the act in all its provisions. It gives only certain civil
rights. Whether it was competent for Congress to confer political rights,
also, involves a different inquiry. We have not found it necessary to con
sider the subject."

In United States v. Cruikshank, I Woods, 308, 3I9, Fed. Cas. No.
14,897, the question before the court was the constitutionality of the
enforcement act (Act May 31, 1870, c. II4, 16 Stat. 140), which Mr.
Justice Bradley declared to be unconstitutional, as an unauthorized
assumption of power by Congress under the fourteenth amendment,
but in referring to the civil rights act, in this cause involved, ex
pressed the following opinion:

"It was supposed that the eradication of slavery and involuntary servitude
of every form and description reqUired that the slave should be made a
citizen and placed on an entire equality before the law with the white citi
zen, and therefore that congress had the power, under the amendment, to
declare and effectuate these objects. The form of doing this, by extending
the right of citizenship and equality before the law to persons of every race
and color (except Indians not taxed, and, of course, excepting the white race,
whose privileges were adopted as the standard), although it embraced many
persons, free colored people and others, who were already citizens in several
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of. the. ~tate8, was~·necessary for· the purpose of settling a point· which had
b~nJ raised by eminent authority,: that· none but the white race were en
titled. to the rights ~f citizenship in" this country. As disability tp be a
citizen and enjoy equal rights was deemed one form or badge of servitude,
it "was supposed that Congress had the power, under the amendment, to
settle: this point of dOUbt, and place the other races on the same plane of
pri¥j:1ege as that occupied by the white race. Conceding this to be true
(which I thiIlk it is), Congress then bad the right to go further,and to enforce
its declaration by passing laws for the. prosecution and punishment of those
Who should deprive, or attempt to deprive, any person of the rights thus con
ferred upon them. Without havhig this power, Congress could not enforce
tbeamendment It cannot be doubted, therefore, tbat CongJjess had the
power to iiulke it a Penal offense t() ,~o:Ospire to deprive a person Of, or to
hinder him in, the exercise and enjoyment of the rights and privileges con
ferred by the thirteenth amendment and the laws thus passeq in pursuance
thereof. But tlits power does not authorize Congress to pass laws for the
punishment 01. ordinary crimes and offenses against persons of 'the colored
race or any other race. That belongs.to the state government alone. All
ordinary murders, robberies~ assall.lts, thefts, and offenses whatsoever are
cognizable only in the state courf$, unless,. indeed, the state should deny to
the class of persons referred"to the equal protection of the laws. Then, of
course, Congress could provide remedies for their security and protection.
But in ordinary cases, where the laws of the state are not obnoxious to the
provisions of the amendment; the duty of Congress in the creation and pun
ishment of. offenses islimitell to those offenses which aim at the deprivation
of the cOlored. <:itizen's enjoyment and exercise of his rights of citizenship
and of equalprQtection of the laws because of his race, color, or previous con
dition of serV'ltude. '

" To illustrate: If, in a community or neighborhood composed principally of
whites, a citizen of African descent, or of the Indian race, not within the excep
tion of the amendment, should propose to lease and cultivate a farm, and a com·
bination should be formed to expel him and prevent him from the accomplish·
ment of his pu~ose on account of his race or color, it cannot be doubted that
this would be a case 'Within the power of Congress to remedy and redress. It
would be a case of interference with that person's exercise of his equal rights as
a citizen because of his race. B1~t if that person should be injured in hisperson
or property by any wrongdoer for the mere felonious or wrongful purpose of
malice, revenge, hatj'ed or gain, without any design to interfere with his j'ights
of citizenship or equality before the laws, as being a person of a different race
and color from the white raoe, it would be an ordinary crime, punishable by the
state laws only. .

"To constitute an offense,therefore, of which Congress and the courts or
the United States have a right to take cognizance under this amendment,
there must be a design to injure a person, or deprive him ot his elIual right
of enjoying the protection of the laws, by reason of his race, color, or previous
condition of servitude. Otherwise it is a case exclusively within the juris
diction of the state and its courts."

These views, as well as those expressed by Mr. Justice Swayne
in United States v. Rhodes, supra, were approved by the Supreme
Court in United States v. Harris, 106 U. S. 629, 640, I Sup. Ct. 601,
27 L. Ed. 290.

The allegations in this indictment expressly charge that these acts
of the defendants were on account of the parties against whom they
were directed being negroes.' Prior to the adoption of the thirteenth
amendment, it had beeiideterminedby the highest court of the land
that even a free negro, whose ancestors were imported into this coun
try and sold as slaves, is not a citizen of the United States, and there
fore could not sue in the courts of the United States; and, even if
made a citizen by the laws of the state of his residence, the rights
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thus conferred upon him· were limited to that state, and did not en
title him to the privileges and immunities of a citizen in any other
state. Scott v. Sandford, 19 How. 393,405, 15 L. Ed. 691. Chief
Justice Taney, in delivering the opinion of the majority of the court,
said:

"Each state may still confer them [the rights of citizenship] upon an alien,
or anyone it thinks proper, or upon any class or description of persons, yet
he would not be a citizen in the sense in which the word is used in the Con
stitution of the United States, or entitled to sue as such in one of its courts,
nor to the privileges and immunities of a citizen in the other states."

On page 404 of that opinion (19 How., 15 L. Ed. 691) it is said:
"We think they [negroes] are not [citizens], and that they are not included

and were not intended to be included under the word 'citizen' in the Con
stitution, and can therefore claim none of the rights and privileges which
that instrument provides for and secures to citizens of the United States.
On the contrary, they were at the time considered as a subordinate and in
ferior class of beings, who had been subjugated by the dominant race, and,
whether emancipated or not, yet remained subject to their authority, and
bad no rights or privileges but such as those who held the power and the
government might choose to grant them."

Under this decision, therefore, a negro,' until after the enactment of
the thirteenth amendment and the civil rights act of 1866, was, in the
language of the court, "so far inferior that he had no rights which
the white man was bound to respect." 19 How. 407, 15 L. Ed. 691.
Although this opinion was severely criticised at the time, it was never
overruled, and was at the time of the enactment of this civil rights
act regarded as the law. Based upon this decision, several of the
slave-holding states, shortly after its rendition, enacted laws absolutely
prohibiting free persons of color from coming into, or, if living there,
remaining within, their respective boundaries, upon penalty of being
sold as slaves; and, being "descendants of ancestors who were im
ported into this country and sold as slaves," they could not, in view of
the principle established by the Dred Scott decision, invoke the pro
tection of article 4, § 2, of the national Constitution, although by the
laws of the state of their residence they might have been endowed
with all the privileges possessed by its white citizens. Obviously to
remove all doubt as to the status of these people after the adoption
of the thirteenth amendment, and to secure to them the rights belong
ing of right to freemen, Congress enacted this law, declaring all
persons born in the United States and not subject to any foreign
power to be citizens of the United States, without regard to race or
color, and at the same session passed a resolution submitting to the
states for ratification the fourteenth amendment, which provides that
all persons born or naturalized in the United States shall be citizens
thereof. It is therefore beyond controversy that the negro's freedom
and citizenship are rights secured to him by the Constitution and laws
of the United States, and which, according to the decision in the Dred
Scott Case, he did not possess in the absence of such legislation.

The fugitive slave acts (Act Feb. 12, 1793, c. 7, I Stat. 302; Act
Sept. 18, 1850, c. 60, 9 Stat. 462) were enacted in the exercise of
the power of Congress similar to that sought to be effected by this
act. By the provisions of that act it was a penal offense to knowingly
and willingly obstruct or hinder the owner of the fugitive slave from



seizing bra.rttlsting hint;!o~: to harbor'or conceal such person after
notice·, that,~e wa.sa' fugitive' slave. The constitutionality· of this, act
was upJi.'eldm Jones v..Van>Zandt, 2 McLean, 6n,Fed. Cas. No.
7,502,Piigg Vi PennsylVEll"Jla,:I6 Pet. 539, 10 L. Ed;'Io060,and Able
man v. Booth, 21 How. 506, 16 L. Ed. 169, as being authorized by
article4, § 2, of the Constitution; which was not as broad as the pro
visions ofthe thirteenth ,iliriendment. That provision merely provides
that:','."

"No person held to service or labor in one state under the laws thereof,
escaping .into another, shall, in consequence of any law or regulation therein,
be discharged from such ser~ice or labor, butshalI be delivered up, on claim
of the party to whom such service or laborIl1ily be due,'" ,'. ',,: :'

The leading case in wh~ch this act was sustained by the Supreme
Court is Prigg v. Pennsylyallia, supra. ,It was there argued that the
act of Congress waS utlcdnstitutional, "because it did ,not fall within
the scope ·of any of the enumerated powers of legislation confided
to that body." Mr. Justice 'Story, who delivered the opinion of the
court, in disposing of that contention, said: ' .

"Stripped: ,of itsllrtificial' and 'technIcal structure, the arguIl111nt comes to
this: That although rights ,arEH exclusively secured by, or duties are exclu
sively imposed upon, the national ,government, ,yet, unless the power to en
force these ,rlgllts or to execute these duties can. be found among the express
powers of legislation ,enumerated in the Constitution, they remain without
any means of giVing them effect by any act of Congress, and they must oper
ate solely proprio, vigore, 'however defective, may be their ,operation; nay,
even although. in a practical sense, they may become a,;nullity from the want
of a proper rl;lwedy to enforce tlleII\ or to provide against their violation.. If
this be the true interpretation of the Constitution, it must, in a great measure,
fail to attain many of Its avowed and positive objects, as a security of rights
and arecognitioJ!, of, duties. Such a limited construction of the Constitution

'has never 'yet ,been adopted as co~tect, .either in theory or pra~tice. No one
pas ever supposed that Con~fe~ ~ould" conr,titutionally" by its legislation,
exercise powers or enact laws1:leyorld the powers delegated to It by the Con
stitution. But it'has on virious 'occasions exercised powers which were
necessary and proper as means to carry into effect rights' expressly given
and dutl,es expressly enjoltled thereby. The~nd being required, it has been
deemed ajust and necessary!.mIllication that the means to accomplish it are
given also; or, in other words, that the power flows as a necessary means
to accomplish the end." ,.,

All the judges of the Supreme Court concurred in that view ; the
only point on wpich ther«r 'Vas a :dissent, being whe,ther, under the

qconstitutional provision, the. powers of Congress were exclusive of
~he states... Shall the FOtU"t~ 1:>e Jess liberal in construing constitu
tional prov:isions in favor' ,Q£ i~r~edom than those in f;:wor of slavery?

" In my opinion, Cong.r~$1i has the power,under the provisions of
,the thirteenth amenqment."to pro~ect citizens of the United States
l!).the enjoymentoftho~erights which a;~ :fundamental and belong to
ev:ery citi+en, if the deprivation fJ£ thesepriyileg,es is solely on account
of his race or color, as a denial of $uchprivilegesis ane1ement of
servitude within, the ll)eani~g of that amendment. In the language of

TMr. JusticeFie1~i in hjs.dissenting opinion in,the.Slaughter House
Cases:

,"The aQolition ot slavery, and. involuntary servitude'was intended to make
everyone b0t:n, in this country I/- free man,and as sucb to give himthe right
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tq pursue the ordinary avocations of lite without other reetraint than such
as affects all others, and to enjoy equally with them the fruits .of bis labor.
A prohibition to him to pursue certain callings, open to others of the same
age, condition, and sex, and to reside in places, where others are permitted
to live, would so far deprive him of the nghts of a free man, and would
place him, as respects others, In a condition of servitude. A person allowed
to pursue only one trade or calling, and only in one locality of the country,
would not be, in the strict sense of the term, in a condition of slavery, but
probably none would deny that he would be in a condition of servitude. He
certainly would not possess the liberties nor enjoy the privileges of a free
man. The compulsion which would force him to labor, even for his own
benefit, only in one direction, or in one place, would be almost as oppressive.
and nearly as great an invasion of his liberty, as the compUlsion which would
force him to labor for the benefit or pleasure of another, and would equally
constitute an element of servitude." 83 U. S. 90, 21 L. Ed. 413.

That the rights to lease lands and to accept employment as a labor
er for hire are fundamental rights, inherent in every free citizen, is
indisputable; and a conspiracy by two or more persons to prevent
negro citizens from exercising these rights because they are negroes

.is a conspiracy to deprive them of a privilege secured to them by the
Constitution and laws of the United States, within the meaning of
section 5508, Rev. St. U. S. [U. S. Compo St. 1901, p. 3712].

For these reasons, the demurrer to the indictment is overruled.

BRAUN & FITTS v. COYNE.'

(Circuit Court, N. D. Illinois, N. D. January 30, 1899.'

1. INTERNAL REVENUE-OLEOMARGARINE-STATUTORY DEFINITION.
A food product known as "Fruit of the Meadow," composed of leaf lard

and beef fat, bathed in salt ice water to take away the fat and Yard
odor, but not having any ingredient to give it a butter flavor, or coloring
matter to give It a butterilppearance, although put up and sold in pound
packages, is not taxable as oleomargarine, under Act Aug. 2, 1886 (chap
ter 840, 24 Stat 209 [U. S. Compo St. 1901, p. 2228]), which Is intended to
apply only to products made in conscious 1mitation of butter.

Action to Recover Internal Revenue Taxes Paid.
Harlan & Bates, for plaintiff.
John C. Black, U. S. Atty., for defendant.

GROSSCUP, Circuit Judge. This case is to recover taxes paid
upon a product known as "Fruit of the Meadow," which the com
plainants allege is not taxable under Act Congo Aug. 2, 1886, C. 840,
24 Stat. 209 [U. S. Compo St. 1901, p. 2228], known as the "Oleo
margarine Act."

The act itself defines oleomargarine as follows:
."All substances heretofore known as oleomargarine, oleo, oleomargarine

olI, butterine, larding, suine, and neutral; all mixtures and compounds of ol"eo
margarine, oleo, oleomargarine-oil, butterlne, larding, suine, and neutral; all
lard extracts and tallow extracts; and all mixturell and compounds of tallow,
beet-tat, suet, lard, lard-oil, vegetable-oil, annotto, and other coloring mate
ter, intestinal fat, and ollal tat made In imitation or semblance ot butter,
or when 80 made, calculated or intended to be sold as butter or for butter."

Oleomargarine is usually made of leaf lard, and beef fat churned
in milk and cream, or milk, cream, and butter, to give it flavor,
and colored with the vegetable dye annotto. This compound is
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harml~s,~,;ut4thelaw:i~I1ot intended to prevent its' manufacture,
but':onlY ,~O~;lX i~$manufacture wb,en put up in such waY,;lS to be a
sub~titt,1t~':for b4tter, oJ to ,lead the consumer into the belief that it
is hutter. The tax .practically is upon the product of such manu
factures o£·leaf lard, beef fat, etc., as are made in the conscious
imitation ofbut'ter. The purpose of Congress was to protect butter
as ithas com~nonly been known against outside competitors, under
the guise .or appearance of butter. The test is this: Is the product
a conscious imitation of butter?

"Fruit of ,thEF}.1eadow'Fis leat lard and ·beef fat bathed in salt ice
water. Th~b~th ta~es away the fat and lard odor. There is no
mixture of cream, milk or butter to give it a butter flavor, and no
coloring matter to give it a .butter appearance. It, in no way, steals
any of its, qua,litiesor,'appearance from the product .of the cow.
It is, it is true, a new product, but not related, either in flavor,
color, or any of ,the other instrumentalities of. imitation, to the genu
ine butter.

In my opinion, it is not taxable under the Oleomargarine law.
The fact that it is pu~ ,up in, one ponnd packages does not make it a
conscious imitation of .butter.. The manufacturers of butter have no
monopoly UPOll the coul-mercial expedient of one pound packages.

A judgment may be entered for the complainants for the sum of
two dollars and costs" the. amount of the taxes paid subsequent to
the running of the ,Statute' ~f Limitations.

AMES MERCANTILE CO. v. KI:M:BALL S. S. CO.

, (District Court, IN.P~ California.: ~ePtember 18, 1903.)

,". , ' No. 12,437~
1. SHIPPING-UONSTRUOTION OF BtIiV oFLADiNaJ-DELIVERY' OF GOODS,

A bill of lading issued by a steamShip company for goods to be trans
ported from San Francililco fto Nome contained the following cJ:\'use: "It
is expressly understood tbat the above-mep,1!ioned merchandise shall, at
the option of said compa"t:lYu.R~receivedby. the consignee thereof at the
vessel's tackle immediate1Y'after the arrival of the steamer at the port
of destination, or the ji!ame may, be landed a\ld stored • • • at the
expenSe and' risk of't tfie ";{jw'ner, shipper; or cdns~gnee. • • • All
UghteragE.\· '~ ,., betWee.n'i steatn:er and sbore' • :.... ,.. will be at
tb~ risk, of owner,sbipt!el1~"'l:!riconsigneej·and also 'at their expense."
mId, that '.tbe PJlrpoi;l'e of,~tic);l prQvisio~ was to prevent' delay or jnc~Il
venience to the steamer by reason (jf tb'e failure Of the. consignee to re
ceive the goods at the steamer's tackle when ready for delivery, and that
wben be was ready axuf' prepared' ,to:,soreceive them on the steamer's
arrival at her ancb,orage the c()mp~ny.was not a~tl;lOrized .bY such
clause'to lighter ~bem afpis expense anll risk, and an undertaking by

"··it to do the liglltetage for a compensation agreed upon after the vessel's
arrival constituted' a, ne:lV antlseparate contract. .

8,SAMJ!l-COli'T~AOT FOR .tiW:!:TE.MGE....:.Loij~.OF. ,G00DS'BY GARRIER•
.' .An agre~JllE.ln't by tlleiO;Wlml' of a vessel to .lighter gopds whicb she had

, COJ.ltracted to deli'ver at ber illnchorage! fo,r an agreed compensation; 'in
tIre absence of a stipulation otberwise therein, imposed on him the obliga

,tions of a common caxrlerptnd as ,such he became responsible for al1
goods lost or damage(J' between .the· vesllel :llnd ,. sho.re, unless such loss
was occasIoned by act' of GO:d or the pul?lic enemy. " , '

(>
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.. USAGE-EVIDENCE TO ESTABLISH.
Usage is a matter of fact, and not of opinion, and can only be estab

lished by proof of a series of acts of a similar character performed at
different times by different persons.

In Admiralty. Libel in personam to recover for loss of and dam-
age to merchandise intrusted to respondent as a common carrier.

Page, McCutchen & Knight, for libelant.
Nathan H. Frank, for respondent.

DE HAVEN, District Judge. There are two causes of action set
forth in the libel. In the statement of the first it is alleged that the
merchandise was delivered to the defendant on board the steamer
J. S. Kimball for carriage from San Francisco to the steamer's anchor
age at Nome, in Alaska; that upon arrival of the J. S. Kimball at
Nome the libelant and defendant entered into a further agreement
by which the defendant undertook, for the agreed compensation of
$5.50 per ton, to lighter such merchandise from the steamer to the
beach; that by reason of the carelessness of the defendant "in and
about the discharge of the said merchandise from the said steamer,
and the attempted carriage thereof from the said ship to the beach,"
part of the merchandise was lost, and the remainder delivered to the
libelant in a wet and damaged condition. It appears from the evi
dence that the merchandise referred to was shipped by libelant upon
the steamer J. S. Kimball for carriage from San Francisco to Nome,
Alaska, under a bill of lading which contained the following, among
other provisions:

"Shipped in apparent good order and condition by Ames Mercantile Co.,
on board the Kimball Steamship Company's steamer J. S. Kimball, '" '" '"
lying in the port of San Francisco and bound for Xome, '" '" '" [the goods
mentioned in the libel], to be carried at the option of said company upon .the
said steamer or upon any other of said company's steamers '" '" "'. unto
the port of Nome; '" '" '" explosions at sea or in port, or from any cause
whatever, or any other accidents, literage. disasters, or dangers of the sea
'" * '" excepted; '" '" * and there, in like apparent good order and
condition, to be delivered at the vessel's tackles, unto Ames Mercantile Co.
* * * It is expressly' understood .. that the above mentioned merchandise
shall, at the option of said Company, be received by the consignees thereof,
at the vessel's tackle, immediately after the arrival of the steamer at the
port of destination, or the same may be landed and stored or stored in hulks,
or put in lighters, or launches, to be selected by the master of the steamer,
at the expense and risk of the owner, shipper or consignee. * * * All
lighterage from steamer to steamer and/or between Steamer and Shore, of
goods named in this bill of lading, will be at the risk of owner, shipper, or
consignee, and also at their expense at port of delivery. '" '" '" And the
said company is hereby expressly granted the right and option of delivering
the merchandise represented by this Bill of Lading to consignee from along
side, or of landing and storing said merchandise either In lighters, hulks, on
wharf or in warehouse, immediately upon the arrival of said steamer at the
port of discharge of said merchandise without notice to and at the· expense
of consignee, and in the event .of its so landing and storing said merchandise,
said company is thereupon hereby released from all further liability' for loss
or damage thereafter, whether arising from fire or from any ofher cause."

~ 3. Presumptions as to customs and usages, see note to Elevator Co. v.
White, 56 C. C. A, 394.
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Upon the arrival of the J. S. Kimball at the port of Nome the libel~

al,1t:V\Ta:~rr~itdy,tdacceptJh,e~d~tj,~t!rydf.the. g6ods~ .and, .nrerd1andise at
the ves'sel's!tackle, and hadarfanged with the. N,orth. Coast Lighterage
Company for the lighterage of the same from the steamer to the
beach;okw4ich fact the defe.ndant was potified, whereupon the defend
ant e~prt?~~d a 4esin: to. tighter the merchandise, and offered to do
so upon as favorable terms as the libelant had secured fromt.he North
Coast Lighterage Company. As a result of this offer if'wasfinally
agreed that defendant should lighter the goods from the steamer, and
receive for, such service $~.50 per ton. Thereafter the goods were
placed by the defendant on 'Its lighter, but before they could be landed
upon the beach astorm aros~, and the J. S. Kimball, with the lighter in
tow, steamed for Sledge Island, a short distancefrorn, and more
sheltered than, ~he anchOrage atNome., During the stdtm some of
the goods were lost froni' the lighter, and thQse that remained were
delivered to the libelant ina wet and damaged condition. It is
claimed by the''!ibelant that when the goods were placed on the lighter
the weather was threatening, and the sea becoming rough ; and that
defendant, was guilty of h~151igence 'not only in discharging- the goods
upon the Iighterunder such conditions of sea and weather, but also
in not properly securing the goods so discharged, and not protecting
the same from'the ra.in and ocean spray. Upon consideration of all
of the evidence, my conclusion is' that defendant was npt 'negligent
in: discharging the goods UPCin the lighter when it diq, nor in failing
to properly secure and protect the same after they wrre placed on the
lighter. In' view of this conclusion it becomes necessary to consider
what obligation was assumed by the defendant in 'lightering the
goods. The defendant insists that this service was undertaken under
the option given to it by the bill of lading, and that by the terms of
such bill of lading the libelant assumed the risk of any loss or damage
to the goods arising from a peril of the sea after they were placed upon
the lighter. This contention is based uponthe following clauses found
in thebi1l of lading: .

"It Is expressly understoo4 that the above:mentioned IIierchandise shall,
at the option of said Company, be received by the. consignee thereof, at the
vessel's tackle, immediately after the arriYal of thesteainer at the port of
destination, or the same may be landed and stored, or stored in hulks, or put
in lighters, or launches,. to ,\>e'selected by the master of the steamer, at the
expense and risk ot the Q~E!r, shipper, 01' consignee. • • • A.ll lighter
age from' steamer to steatnel."&ndjor between, steamer and shore, or goods
named in this pill of lading, w1ll be at .the risk of owner, shipper or con-
signee, and also itt their expen~ at port of delivery." '

I do not think this language should be construed as authorizing the
Kimball Stt;amship Company to lighter. the goods at the expense and
risk of the consignee upon the arriv:;ll of. it~ steamer at ,her anchorage
at Nome, if the consignee was then able and willing to receive the
same at the steamer's ta,ckle when ready for delivery. The obligation
a~sitmed by the. Kimball Steamship Comp'il,riy under the bill of .lading
was, tocarry the goods to the. anchorage atthe port of Nome, and the
libelant agreed to accept them at the end ,of the steamer's tackle;
and, for. the purpose oj preventing delay or· inconvep.ience to the
steamer, if the libelant should fail to accept the goods at the ,steamer's
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tackle" when ready for delivery, the clauses in: question were inserted
giving to the master of the steamer the right in that event to lighter
them at the expense and risk of the consignee. But, as stated,
the libelant was ready to receive the goods at the steamer's anchor
age, and the defendant, not claiming any right to lighter the goods
under the terms of the bill of lading, undertook, for what it deemed
a reasonable compensation, to lighter the same from the steamer
to the beach, under a special agreement made at, that time; and
its obligation under that agreement is not limited by any stipulation in
the bill of lading, under which the goods were carried from San Fran
cisco to the anchorage at the port of Nome. The goods were light
ered under the new contract made at Nome, and the parties so under
stood it, and to that agreement alone must we look to ascertain the
obligations assumed by the defendant. By the terms of that contract
thedetendant undertook to lighter the goods, and stipulated for no
exemption, and therefore, in legal effect, took upon itself the common
law obligation of a common carrier, and as such became respon~ible
for all goods lost or damaged between the steamer and the beach,
unless such loss or damage was occasioned by the act of God or the
public enemy. That a common carrier, in the absence oia special con
tract limitinghisliability, is responsible for all losses except thoseoc
casioned by the act of God or the public enemy, is the settled rule of
law. The reason upon which the rule is founded is thus stated by Best,
C. J., in Rileyv. Horne,S Bing. R. 217, IS K C. L. 549:

"When goods are delivered to a carrier" they are usually no longer under
the eye of the owner. He seldom follows or sends any servant with them to
the place of thei,r destination. If they should be lost or injured by the grossest
negligence of the carrier or his servants, or stolen by them, or by thieves
in collusion with them, the owner would be unable to prove either of these
causes of loss. His witIiesses must be the cartler's servants; and they,
knowing that they would not be contradicted, would excuse their masters
and themselves. To give due security to property, the law has added to that
responsibility of a carrier which immediately arises out of his contract to
carry for a reward, namely, that of takiI).g all reasonable care of it, the re
sponsibility of an insurer. From this liability as an insurer the carrier is
only to be relieved by two things,both so well known to 'all the country,
when they happen, that no person would be so rash as to attempt to prove
that they had happened when they had not, namely, the act of God and the
king's enemies." ,

The defendant sought upon the trial to show a local usage at the
port of Nome exempting persons engaged in lightering merchandise
from liability for loss or damage to such merchandise occasioned solely
by perils of the sea, but the evidence offered was not sufficient to
establish such a usage. No witness testified to any instance in which
such a usage had been recognized and acted upon by the parties in
terested, when goods had been lost or damaged by perils of the sea
while being lightered to the beach at Nome. Two witnesses stated
generally that there was such a usage; but one seems to have based
his statement upon the fact that he had previously entered into an
agreement with the North Coast Lighterage Company to do lighter
age for him, in which it was agreed that the lighterage company
was not to be liable for damage or loss of goods while in transit from
the ship to the shore j and the other, upon conversation he had had
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:with persons engaged in the business 'pf lightering, in which he was
informed bythein that they would not be responsible for loss or dam
ageoccasiondd by perils of the sea. This evidence is certainly not
sufficientto establish a usage. "Usage is-a matter of fact, not of opin
ion. Usage of trade,;s ,a course of dealing; a mode of conducting
transactions .of a particular<kind. It is, proved by witnesses testify
ing of its: existence and tiniforhlity from their knowledge obtained
by observation of what iS.1practiced by:themselves and others in the
trade to w'hieI:!. it relates.";' Haskins v. Warren, I IS Mass. 535. And
in Duer on Ins.,vaI. I, p. 182, it is said : '

"The 'existence of a usage, whatever may'be the nature of the subject tt>
which it relates, is in allcRillul',s:'fact; a complex fact, It is true. resulting
from a variety and a succeilsion of individual acts, but still a fact, to be
proved like all other facts,bY the testimony of witnesses speaking from their
persona} knowledge; It is 'riot created by b,ypotheticalopinions, but by actual
practice, and Can only:be established by a series of acts of similar character
and import,' performed atdiiIerent times, by different persons. It is to these
acts that the testimony,properly restraineP.anodirected, should be strictly
confined, and, it Is upon' th,~!r number, uJ;liformity, and notoriety that the
weight and value of the ElvldEmce depend. Hence, where a wuness swears
generally that a 'particular usage eXlsts,yet Is, unable to state from his own
knowll~dge al)j instance of its acwai' observance, his testiJ:nony should at once
be rejected; and it is only by, a strict adherence to this rule that the im
portant distiilction between the evidence ot opinions and belief and that of
fact is p\lssible to be maintail:led~" . •

See, also, Millsv. fIallock, 2 Edw.,Ch; 652; The John H. Cannon
(D. C.) 51 Fed. 46; Hall v"Benson,; 7 C. & P. 711 , 32 'E. CIL. 835;

"Hamilton v:. Nickerson, 13 Allen" 351.
It is also alleged in the altrswer., as 'a defense to the first causeDf

action set out in the, libel, that an account was stated between, the
libelant and re$pondent~, "and that .tM said claim of said libelant for
damage ,and. sllortage in ,said libel set :forth was then and there by
mutual consent between the parties fully settled, and the said re
spondent ftillydischarged f,rom any further claim by reason thereof."
Tllis defense is not sustained by the evidence.

In relation to the second cause of a:~tion set out in the libel, it seems
, to have been conceded upon the hearing that the defendant is liable for
whatever damages the libelant may have sustained by reason of the
matters therein charged. It follows from what has been said that the
libelant is entitled to recover damages sustained by him by reason of
the matters alleged in the libel, and. the case will be referred, with
directions to ascertain and report to the court the amount of such

,damages.
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TAYLOR GAS PRODUCER CO. v. WOOD.

(Circuit Court of Appeals, Third Circuit. September 15, 1908.)

No. 24.

L CoNTRACT BY CORPORATION-MoDIFICATION BY PAROL-QUESTION FOR JURY.
:Plaintiff, a corporation, sued for royalties under a written contract by

which it granted to defendant an exclusive license under a patent, and
defendant agreed to pay royalties after three years on not less than a
stated number of the patented machines annually. It was admitted that
the contract was subsequently modified by parol, but whether the pro
vision requiring the payment of minimum royalties had been abrogated
was in dispute. It was shown, however, that plaintiff failed to protect
defendant against infringers of the patent, and finally abandoned any
attempt to do so, and that, in consequence, defendant had ceased to
make the patented article; that he had never paid the stipulated mini
mum royalty, but had paid on the machines actually roade by hiro. and
that such payments had been known to plaintiff's directors and accepted
without objection, and no further claim made until eight years after the
first of such payments was due. Held, that the failure of plaintiff to
maintain the validity of its patent and protect defendant as Its licensee
was sufficient consideration for the modification of the contract clairoed
by defendant, and that the evidence warranted the submission to the
jury of the question whether such roodiiication was in fact roade.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

For opinion below, see II9 Fed. 966.
Alex Simpson, Jr., for plaintiff in error.
Joseph E. Fraley, for defendant in error.
Before ACHESON and GRAY, Circuit Judges, and BUFFING

TON, District Judge.

GRAY, Circuit Judge. The plaintiff below, who is plaintiff in error
here, brought suit for the alleged infringement of a written contract
between plaintiff and defendant, dated September II, 1890. UncleI'
the terms of this contract as written, the plaintiff corporation, being
the owner of certain letters patent of the United States and Canada,
for improvements in gas producers, granted to the defendant "the ex
clusive license, right or privilege under the terms and conditions here
inafter expressed * * * to make, and vend to others to be used,
gas producers or apparatus for making gas, containing or embodying
the inventions described 01' contained or claimed in the hereinbefore
recited several letters patent, or some of them, within and throughout
the United States and Canada." In consideration of the grant of
this license, the defendant covenanted to pay, from the date of the
license and agreement, certain royalties during a period of three years,
ending October I, 1893, graded from $20 to $35, according to the size
and capacity of the producers 01' apparatus to be manufactured.
After the said 1st day of October, 1893, these royalties or license
fees were to be from $25 to $50. In the third article of said agree
ment, it is provided as follows:

"Third: That furthermore in consideration of the license aforesaid, the
said Walter Wood, party hereto of the second part, hereby agrees to roake
Rnd sell or cause or procure to be made and sold to others to be used after

125F.-22
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the third and during each subsequent year of this license and agreement, not
less than one hunlJr.ed,glVt producers or apparatus for l:l1'akitlg gas containing
or embodying the inventions set forth or des,cribed and .claimed iI! the said
hereinbefOl1e' rikrtl!d 'several letters patent or account for andt>ay royalty
to the said corporation, the Taylor Gas Producer Company, party hereto of
the first part, in each and every year after the third from the date of this
license and. agreement"a: royalty or license fees on not less than one hundred
gas producers or apparatus for making gas containing or embodying'the in
ventions·set forth or described and claimed in the hereinbefore recited several
letters patent ,or some of· them, whether that number ofigas producers or
apparatus for making gt.tsor not has or have been made by the said Walter
Wood, party, hereto of the·:,seeond part, or'by )lis procurement or authority
during that year;"

The deferidantacknowledged the v~lidity of each and every of the
letters patent, and agreed !!lot to dispute :orset up an)" defense against
the validity thereof in allY 'controversy arising out of the license.

It is admitted pnb9tll sides that the terms of the original con
tract, in the matters herein recited, were altered by subsequent oral
agreements between the parties thereto and the controversy between
them rehites to the extent and scope of said alteration.' 'rhe defend
ant contends tha~, shortly after the expiration of the first .year in
which the minin,lum royalty clause was operative, the president of the
plaintiff corporation, being duly authorized in,the premise:;, .. agreed
with the defendant, who was one of the directors in s~id corp'otcltion,
that since the rst of Octob~1'" r893, and theteaft~1"~he was fo be
charged at the uniform rate of $25 for every apparatus manufactured
by or for him, instead of the larger sUrris stipulated for in the written
contract, and that the agreement with reference toahiinimum royalty,
which was to go into e,ffect ,op. and after, October. I, 1893', should be
abrogated. That the consideration for this alteration and modifica
tion of the original agreement, was the fact that the patents covered
by the contract wenr beillg: c.onstantly infringed,a;ndthat the plaintiff
corporation had f~i1edi or:. w,ll.Sr ,unable, td· protect. them. The plaintiff
corporation, on. the, otherh;iild, contends, and sO states in its declara
tion,that \'lrhile the terms. and conditions of the written contract were
acted upon by tpe defendant until about the:I5thday of,October,
1894, the sa,idcontract,r.vas then,by resolution of the board of di
l:"yctors of th~. plaintiff c,orporation; and with the 'consent of defendant,
~ltered and mOdified, 51) that the royalty and license, fee to. be paid
by the defen,dant was:reduced to the uniform sum of $25 for each pro
ducer made, sold. or us~4:by said o.efendant, but that the stipulation
in regard. ~o a mini111tlllJ roya\ty remained in force, under which stipu
~ation the de,fenl1antwa,s.;qound to pay said royalty upon roo producers
or fu.rnaces during each ,cale1}dar year,whethermanufactured" sold or
used by him, Or not•. ~ , ,q,

Upon this view of the,<c,ontrackas:tnodified, ,SUit has ,been brought,
onwhich a <;laim, of $IQ,poQ is made .for, the minimum royalty during
,the years. ofr898,r899,' 1900 and X90I.. ' During thisperiod j the in
£er~nce.i!,.jt;lstifie,d, thratno pr~!Ucerhad been made or sold by the
defendant. Both sides agree that the <;Qntract as written had, by oral
agreem~n~,;q.ndpl~ders.tanding;bee,n.altered and mod~fied so as to sub
stitute a,. uniform, royalty of $25 on each producer manufactured or
sold in lieu 0f the higher graded royalties p'tescribed in the original
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contract, but they disagree as to there being any alteration or abroga~

tion of the minimum royalty clause .of the cOntract. This was the
principal question in controversy at. the trial, upon which evidence
was adduced on both sides. The jury found a verdict for the defend
ant, whereupon a motion was made for judgment for plaintiff, non
obstante veredicto, "in accordance with the stipulation entered into by
and between the counsel for the respective parties during the trial of
this cause." This stipulation is as follows:

"It is hereby agreed between counsel for plaintiff and defendant that it the
court shall UpOll a revieW' of the entire evidence produced on the trial held
November 13, 1902, be of opinion there Is not sufficient evidence to sublplt to
the jury the question as to whether or not the cause of the contract In suit
relative to the minImum amount of royalties to be paid has been abrogated
or waived by agreement of the parties, express or implied, that then the
verdict, if for the defendant, Is to be changed to a verdict for the plaintiff
for the amount claimed as if upon an instructed verdict to the jUrY to that
effect, reserving to each party the right to appeal or writ of error as to the
correctness of the ruIing of the court on this and all other points in the case.
This stipulation is entered Into in order to avoid difficulty on the question
of practice which forbids a judgment for plaintiff non obstante veredicto
despite a finding by the jury for the defendant."

This motion for judgment was refused by the court below, and the
single question presented upon this writ of error is, was there suf
ficient evidence to justify a submission to the jury of the question,
whether or not there was a binding agreement to abrogate the mini
mum royalty clause of the contract in suit? The plaintiff in error
makes two main contentions as to this question. First, that there
was no, sufficient evidence of such an agreement in regard to the
minimum royalty; and second, that, if such an agreement were made,.
no consideration sufficient in law to support it has been shown. All
the evidence in the case is embraced in the testimony of two wit
nesses,-William J. Taylor, president of the corporation plaintiff, and
Walter Wood, the defendant, and in the correspondence between
them, and in certain minutes of the plaintiff corporation.

The learned judge of the court below, in denying the motion of
plaintiff for judgment, non obstante veredicto, said:

"It Is true that the minutes of the plaintiff corporation exhibit no resolu
tion of its board of directors, or of its stockholders, directly and in express
terms making the agreement In question, but it does not necessarily follow
that It was not In tact made, and in such manner as to bind the company.
The Court of Appeals for this Circuit, in Salem Iron Co. v. Lake Superior
Consolo Iron Mines, 112 Fed. 241, 50 C. C. A. 216, said: 'Undoubtedly the
board of directors is generally the governing and controlling body of a cor
poration. Its policy and conduct within the scope of the purpose of its crea
tion is in the absolute control of such directors. It cannot incur obligations
without the coneent of such board, or generally without its express authority;
but the boa.rd of directors can exercise its plenary power by delegating its
authority as to certain transactions or classes of transactions to its president
or other executive officers, as well as by direct authorization of a particular
transaction by express resolution to that effect A corporation is an InteIll·
gent, though artificial person; and, while its board of directors Is its con
trolling mind, it may be bound, like a natural person, by a consent implied
by law from a course at conduct permitted and recognized by its governing
body.' Theee observations are pertinent to the present case."

The first year during which the mmlmum royalty clause would
have been operative, ended.october IS, 1894. On April 25. 1895. at
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a meeting of the directors ';0£' the plaintiff corporation, the ptesident of
the ~ompany reported aosfb116ws: " , ' ,i

. " .. '. . .. ", .", .. '. "'~ ~ .; ~, ." . . ,'., , '

"The, question of, thevll.Udityof the Taylor producer p8.tent is still un-
settled,' and COnsiderable infri'ngeme'nt is still going on." .

-And thet.board of directors thereupon passed the follpwing resolu
tion:

"Messrs. E. B. Coxe, W. J.Taylor, and Walter Wood were appointed a
COlll!11.ittee, for tile prosecutionqf the parties infringing the patents owned or
contlJlIed by the ,companY. This committee was also instructed to consider
amendments to the contract with R. D. Wood & Co., the terms of which to
be held in ll.b~yaI).ce owing to the doubt surrounding the patents, and to be
modified as lIlay, be agreed :Q.pon subsequently between the committee and
the llcenseesof the compa,ny under the said patents."

Mr. Coxe, a member of this committee, died soon after his appoint
ment. and, the subsequent negotiations, pursuant to the authority of
the resolution, were carried on between Taylor, the president of the
company,and, Wood, the de,fendant. Mr.. Wood testifies to the con
versations! between Taylor and himself, and says :-,-"It was distinctly
understood. and also said, by Mr. Taylor, the president of the com
pany, that the question, oia minimum royalty was wiped out and
ceased." He. also testifies that he paid the royalties upon machines
actually made"by him during the years 1895, 1896, and 1897. The
failure of the company to restrain infringement of the patent, seems to
have been the chief cause of the dissatisfaction on the part of the de
fendant, and a donfessed inability to maintain the validity, and there
fore the value of the patents 'seems to have been the consideration
ope:rating up0n those irt tOl1trol of the plaintiff companYI to influence
them in modifying the terms ofthe written contract. ' The defendant's
testimony.,is corroborated 'by the ey~dence relating to the' conduct of
the parties. There is no evidenceo! any attempt on the part of the
company to collect; or evertdaim{tl;1e minimum royalty stipulated for
in the origi~al 'corttract ,until :the. brfngingof the suit in 1902. A
considerable cotrespondencetook place iii regard' tot11'e sums ,due for
royalties at different times, -but Hd<illtlsioh is made therein to the
minimum royalty, 'although irefe~ellt~ is made Itlthe'course of said
c(j~tt;spondence; py' the, plaintiff,cQh:ibratiqn,top<\.Ytnents in .full of
a,l"l, "fOyalties ,dt.i~" ,Which, w.,ou,ld,h'ilY~,been :l.lntrue and,absurdif1,there
was believed by plaintiff tOi exist any just claim under the minimum
royalty clause." A course of.~.QllduCt cO)1til'l).1tlUsly carried, on thrqugh
a' period of.six·year~:or,n10r~~'xpichsti.pPQrts;otis ent.ir~ly consistent
",~th" the dlrect testp:;nonyofthe: de~endant, that the nummUill] royalty
c1al1se had been abrogated !?y, .mutual agreement between himself and

"Mr. Taylor; president of the Cdrp<>ration, wa.s ah i~portant fact for
Hi~ consideration of the jury, ipCQrinection with ihattestimony.: Ob
November 2Q" 1900, after this course of con,duct pad been contintto,usly
carl-i~d on, fOr more than five years, the president reported to the
board that the instructions of the: board at the last meeting, held Oc
tober 9, ~~96,:'~q('al1 be'enpractiEallYCiilrried"01;tt; , that' is: to say~
the royalties for the producers sold m 1895 by the llcensees, were low
ered to $25 each and ·settlement:made:accordingly; and that' Mr.
Wood accepted, the iboard's, propositiou'to continue' to 'manufacture
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the producers, and paid the royalties for the calendar years 1896 and
1897-namely, 19 producers, $25 each, $475."

If the plaintiff's contention be correct, and the agreement for the
payment of a minimum royalty was still in force, the royalties paid
by Mr. Wood for the years 1896 and 1897 should have been $5,000
instead of $475, which is stated to have been the amount due accord
ing to the modified agreement. It must be recollected. also, that for
the purposes of this case, the truth of defendant's testimony and all
inferences favorable to the defendant which the jury might logically
draw from the plaintiff's admissions, or from the minutes, correspond
ence and conduct of the parties, must be assumed.

The question of consideration must be viewed from the standpoint
of the parties at the time the modification of the contract was sug
gested. In the statement made by the president of the company, as
shown by the minutes of October 9, 1895, he speaks of the "unsatis
factory protection the patents afford." Afterwards, in correspond
ence between the parties, it appears that the president of the plaintiff
company had concluded not to further prosecute infringements or
defend the validity of the patent, on account of the great expense
to be incurred and the doubtful issue of suits to sustain the patents.
That the defendant had ground for objecting to be longer bound by
the more onerous features of his contract, seems to have been clearly
admitted by the action of the board of directors and the president of
the company in the premises. The most onerous feature of the con
tract undoubtedly was the stipulation that, after three years, defendant
should pay the royalties on 100 machines, whether manufactured by
him or not, and if the jury believed the testimony of the defendant,
that this minimum royalty clause had been abrogated by agreement
with the president of the company, acting under the authorization of
the boar,d of directors, as set forth in its resolution of April 25, 1895,
then they were also justified in believing that the defendant was led
to relinquish efforts to manufacture under these patents of doubtful
validity, by the understanding he testifies to having had with the plain
tiff, and that in consequence of that ul1derstanding, he put himself in
a position in which he would not have' put himself, had that clause in
the contract been still binding.

We think, on the whole, there was a sufficient consideration to'sup
port the modification of the contract, testified to by the defendant,
and acted upon by him, and that, wh,ether there was an agreement to
fa modify the contract, was a question of faCt properly submitted to
t he jury upon the evidence.

The judgment of the court below is therefore affirmed.
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WESTERN UNION TEl.. CO. et at v.AMImrCAN. BELt" 'tEL. cO.

(OJrcult' Court' of Appeals. First Circuit.' October 6, 1903.)

No. 398.

1. EQUI'1'VJURISDICTION"':"St11'1' FOR ACCOUNTING UNDER CONTRACT CREATING
TRUST RELATION.
~y ,i;hE! contract. bE\tween the Western Union Telegraph Company and

tile Ameli~n Bell Te4lphone companY,dated NovePlher 10, 1879, the two
co~oratloris consolidated their Interests In the telephone business; the
first-named corporation transferring its Interests to the second-named
corporation, which it was agreed should control the combined whole.
paying the first-named corporation a certain percentage of all rentals or
toyaltlE\S, received. Held, that. the cOlltract established between the
parties' a relation in the nature of a trust, Which required the American
Bell', Telephone Company to account and' pay according to the principles
of equity, and gave a court in equity jurisdiction with reference to the
subject-matter in behalf ,Of the Western Union Telegraph Company.

9. CON~RAQT-iC.ONSTRUCTION...,..RENTALS OR Ro.yALTIES FROM TELEPHONES•
.A I f.;9;Q,tract was entered into' by complainant and defEmdant, both being

corp'orations owning patents relating to telephones over which lltigation
waS pending between.:them, and engagMin operating telephone lines
and in leas1ng tele]ilhonesfor use by ,others, by which complainant con
veyed to defendant all its business,. andiUl:Qatents and rights thereunder,
in consideration of which defendant agreed'to pay to, complainant upon
all telephones used in ,tbe United States'under any license granted by
it, unless expresslyexaepted,"a royalty or bonus of twenty per cent.
of all rentals or royalties :actually received or rated as paid in. accordance
wiihthe ,prOVisions of the,contr~ct from licenses or leas,es for speaking
telepbones." It furtber provided that certain stated rates were "recog
nizedas the present .standal'p ratesof',gross royalties or rentals," and
that suchtates of charge: might be increased by defendant' at pleasure.
but should not be lO'Weredwithout complainant's consent, any increased
rate, while in ·torce, to be taken as the gross rentals or royalties in re
spect of. the telephones ~9r Which they, were obtained•. Held, that under
the circumstances the 'pHrase "rentllis or 'royalties actually received 01"
rated as paid" covere4gro8s s'ums received by the American Bell Tele
phone Company for perpetual or other exclusive licenses under the pat
ents~ embrllce<l.in the contrll-ct, for which sums it gave no consideration,
except such ,licenses.

8. REFERENCE-MASTER INCHA,NCERV.
The rule of Kimberley v. Arms, 129 U.S. 512, 524, {) Sup. Ct. 355, 82

L. Ed. 761, with regard to special references to masters' in chancery,
considered.

4. CoNTRACTS-CONSTRUOTIO,N. . ..
The rules with reference to the effect to .be given to prior negotiations

and other extrinsic circumstances, in construing complicated contracts
of many years' standing; cOnsidered aM applied. '

Appeal from the Circuit Court of the United States for the Dis
trict of Massachusetts.

For opinion below, see I05 Fed. 684.
Josiah H. Benton, Jr., and Rush Taggart (John F. Dillon, on the

brief), for appellants.
John C. Gray and Richard Olney (Charles H. Swan, on the brief),

for appellee.

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN.
District Judges.
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PUTNAJ\I, Circuit Judge. There are several parties to the rec
ord, and several other parties have been predecessors in title; but,
as the sole beneficial issue is now between the Western Union Tele
graph Company and the American Bell Telephone Company, we will
find it necessary to name only them. The bill was brought for an
accounting under a contract dated November 10, 1879, between the
Western Union Telegraph Company and corporations in the same in
terest and the National Bell Telephone Company, the predecessor in
interest of the respondent. It was filed on November 16, 1883.
Without waiting for a hearing, on May 24, 1886, the case was sent
to a so-called master under the following agreement:

"It is agreed that the above-named cause may be referred to the Honorable
John Lowell, as master, to hear the parties, report the facts, with such part
of the testimony as either party shall request, and his rulings on any ques
tion of law arising in the case."

The reference fell within the rule of Kimberly v. Arms, 129 U. S.
512, 524, 9 Sup. Ct. 355, 32 L. Ed. 761, and of subsequent cases of
that class. Frequently such references involve troublesome complica
tions through the fact that they necessitate departures, more or less
definite, from the ordinary practice. In the present case, however,
no difficulty arises. The complainants excepted to the master's re
port solely as to questions of law. The respondent took no excep
tions. We should explain that there are some findings of the master

. which take the form of findings of fact, but which are really findings of
law, as they arose on the face of the various papers in the case.
Therefore, we are not embarrassed on account of the agreement for
reference by Kimberly v. Arms or by other cases of that class.

The master found for the respondent, and the Circuit Court sus
tained his findings, and entered a decree dismissing the bill. We
think that we should first make clear what the true issue is. The
contract obligated the telephone company, among other things, to
account to the 'Western Union for a certain percentage of rentals
or royalties for the use of telephones protected by certain letters
patent. At the time of the execution of the contract there were three
ordinary methods of using telephones: First, on private lines; sec
ond, on lines from one part of a building, or premises, to another
part thereof, ordinarily known as "speaking-tube" purposes; and,
third, in exchange systems or the like thereof. Then the telephone
company not only owned and licensed telephones, but also had cer
tain interests in exchange systems. The master, among other things,
reported:

"I ani of opinion that by the contract the defendant clearly had the exclu
sive right to canoy on the ,exchange business,alone or jointly with others,
and to receive its profits, paying to the plailltiffs twenty per cent. of the
stated rentals." .

It is clear that the Western Union had, under the contract, no in
terest in the exchange business which the telephone company owned,
in whole or in part, or in, the profits received therefrom, so far as
either can be distinguished from considerations for the mere licensing
of telephones, or so far as)he advantages which came from them
to the telephone company came as the result of a contribution by it
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aside from that of such mere licensing.. It is also clear that when,
even after the contract of NovemberIo, 1879, the telephone company
had properly acquired any part or an exchange, the complainants
had no interest in the, subseqttent profits which might come there
from. The position of the complainants before us renders it unnec
essary to elaborate these propositions. They put the case on.a single
issue in the following language, which refers to certain shares of cor
porate stock which the complainants maintain the telephone com
panyreceived as part consideration for licenses to rent and use tele
phones:

"It is in respect to these sbares tbus received by the Bell solely for ex
clusive licenses to use telepbone instruments under the patents which were
by the contract combined in its hands, and by virtue of which contract alone
the Bell was able to give such licenses, that this suit seeks an accounting."

This cl~lim is illustrated by the following finding by the master:
"The, sbares, or which the plaintiffs require one-fifth to be accounted for.

were, in nearly all cases, obtained in the way to be presently mentioned, but
referenCj:! may be had for their terms to the. contracts reported herewith. The
defendant issued to a corporation a license to use telephones for five years
in an excha.n.ge to be established by and at the expense of the licensee in
a certain Place, paying the usual rentals, and reserved the right to take the
plant at actual cost, less depreciation at tI;1e end of the term, allowing noth
ing for franchise or good will. These short-term contracts either expired or
were surrendered by the licensees, and thereupon the defendant gave them
perpetual exclusive licenses for the agreed locality, and received these shares,
usually tI;11rty-five per cent. of the entire capital stock, for which it paid noth"
ing except the exclusive perpetual license."

This renders immaterial a considerable portion of the master's find
ings of the proofs in the record and of the propositions urged on us
by the respondent. It especially renders it unnecessary that we
should consider the proposition urged by the respondent that there
is a substantial distinction between a "rental of telephone instru
ments" and the "profits of an exchange business," or that we should
follow out any elaboration of the definitions and expressions in the
contract, showing that the word "telephone" is used therein with the
utmost precision. In the same manner, we are relieved from con
sidering the respondent's illustration of its proposition that the con
tract had no intention that the Western Union "should share in the
whole profits' due to the telephonic patents," if that expression has
any peculiar significance, or the further proposition that it was con
templated that some exchanges would make larger charges, and,
consequently, have larger profits, than others. It also renders un
necessary any consideration, at least at this stage of the case, of the
peculiar relations of the contractihg 'parties to exchanges at the date
of the contract or prior thereto~ It is plain that. the only question
before us is whether the' Western Union may share in valuable as
sets received in lump by the telephol1e company in exchange in the
whole or in part for te1ephbrie licenses.
. The parties' nave, not urged on'H~ any question of jurisdiction in
equity, but it naturally arises in conne'ction with that of the substan
tial merits of the case. Therecotd'shows that the accounting, if
the complainants are entitled to it, would be so voluminous and com-

, . • I
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plicated that it would be impossible to take it at common law, unless
by the technical action of account, if it would lie. That this fact af
fords sufficient ground for jurisdiction in equity, whether that action
would lie or not, is well settled. Some of the authorities bearing
thereon are cited and explained in Fenno v. Primrose (C. C.) 116
Fed. 49. In addition, the nature of the rights vested in the 'vVestern
Union by the contract in issue here supports this jurisdiction. It
will appear that the contracting parties combined substantially all
their interests in telephonic patents, to be worked by the· telephone
company for their joint benefit, certain net results to be shared on an
agreed percentage. While this did not create the technical relation
of trustee and cestui que trust, it established a quasi trust, such as
between copartners, and between the officers of a corporation and the
corporation, over which chancery takes jurisdiction.

It is not necessary to set out with great fullness the contract in
issue. It has been abstracted in the opinion of the learned judge
who heard the case in the Circuit Court, and a general statement of
its purview with reference to the topics which bear on the question
at bar will be sufficient. The respondent has very well stated its
general features in substantially the following language: The West
ern Union, a well-established corporation with a large capital, con
trolling continental telegraphing, was also, previous to and at the
time the contract was made, carrying on a more or less extensive
telephone business. The telephone company, then a comparatively
new and small corporation, was wholly engaged in telephones, and,
by virtue of its patents, claimed an exclusive right. Numerous suits
were pending for a determination of the respective rights under the
several telephonic patents owned or controlled by the parties. The
Western Union desired to protect its telegraphic business against
possible inroads by telephones, and, under those circumstances, a
compromise was reached, and this contract was executed. Its prin
cipal features are carefully framed provisions for the protection of
the Western Union telegraphic system, and a lease and transfer by
it to the telephone company of its interests in the telephonic patents,
its telephones and telephonic exchanges, with an agreement that the
'vVestern Union should receive a certain proportion of the rentals
or royalties which should come to the telephone company. It should
be added that, as incidental thereto, the telephone company agreed
to keep accounts of the number of telephones manufactured, licensed,
and put out for use, and of the rentals received therefrom, which
should be open to the inspection of the Western Union, for the pur
pose of ascertaining the "royalties or bonus" coming due under the
eontract.

The contract is long, and contains a great many provisions, and,
therefore, of course, many of its expressions are oftentimes repeated,
and not always exactly in the same form. As the contract was made
so long ago, it was, perhaps, constructed in the light of facts the
common recollection of which is now dimmed, leading to a strong
anxiety on the part of one or both parties to the controversy to
restore them, for the purpose of sustaining their respective views
pro and con. The result of this is a voluminous mass of proofs rela-
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tiv<: .to pJi()r. ne.gotiation~, ,corresponde;nce, and earlier ~ont!acts, to
whIch much weIght was g~ven by them~sterand the CIrcuIt Court.
Against this the Western Union earnest1Y objects.

To spmeextent it i$the same with a contract as with a statute.
The court~pon which rests the burden. of construing it, especially
if it isatiCient and complicate~, searches carefully for any scrap
which may suggest an interpretation not obvious after a lapse of time.
While<nothing such c~q 1;>e availed of. for the purpose of overruling
the, intention of the 1?at:ties as finally. incorporated in the executed
instrumellh;yet, as SaI9, J~y Judge Aldrich, in speaking for the Cir
cuit Courtq!Appeals for this circuit in Church v. Proctor, 66 Fed.
~4,?, 242, 13 C. C. A. 429.3;n interpretation of writings is to be made
"wIth reference. to the ,subJect-mat~er and the understood situations
of the parties." The circumstances urder which. contracts are exe
cuted, and the difficultie,s of understanding the actual relations with
which parties are dealing, van- so much that no absolute rule can
be framed as to the methods in whi~hcourts may in-vestigate them;
but the practice is so liberal that Greenleaf on Evidence, vol. I, § 282,
an authority .which we need not gobeypnd, says that "the rule ex
cludes only parol evidence of the .language of the parties, contradict
ing, varying, or adding to that which is contained in the written in
strument." On the other hand, extreme care is required in. making
investigations into a field beyond what was cl~arly appropriated,
because qf; :the fact that such investigations may not only mislead,
but they may draw courts into specu~ations and doubts more involved
than those arising on the face of the contracts cOlJfi:erned.

In the present instance, what is known 'as the "Ormes Contract,"
and also the "Outline"-that is, a preliminary draft-and other drafts,
have been much relied .on by the respondent; but one will be shown
to have been based on radically different principles, so far as the
problem before us is concerned, while as to the various drafts the
chasm between them and the ,compl~tedinstrunlent is so broad that
nothing in the record el]ables us to bridge it. We will explain this
more at length hereafter.. . .:

Among other elements, the existence of which is much discussed,
is that of exchanges; out their, existence is so emphatically recog
nized by the contract, and so extensively Provided for, that whether
at the time of its execution there were few or many, whether in use
by one party or both, a,nd whether subsequently greatly multiplied
or not, must be regarded .as iQ all ,respects understood and antici
pated contingencies. The same is true with reference to nearly all
the other incidents which have been brought to out' attention with
great detail. The recognition of most of them by the contract itself
is so positive that it will be necessary for us to. refer to them only
briefly, if at all,except as they appear therein.

In contemplating the construction and effect of the contract, we
must first of all consider that the relations of the parties to it were
of the fiduciary character to which we have referred; so that the
telephone company, as the sole holder of the joint interests, left in
exclusive control thereof, was bound to the underlying rule that
neither directly nor indirectly, nor by any artifice whatever, should
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the Western Union be deprived of its share in the net profits of the
licenses or leases, whatever form they might assume, unless and ex
cept as expressly so provided. In Batchelder & Lincoln Company
v. Whitmore (C~ C. A.) 122 Fed. 355, 361, we illustrated how such
fiduciary obligations may arise between others than technical trus
tees and cestuis que trustent, pointing out that the utmost good faith
is required between creditors coming into a composition of a failing
debtor. The existence of similar obligations under other circum
stances, as between copartners, and also as between officers of a
corporation and the corporation, is explained in Pomeroy's Equity
Jurisdiction, §§ 157, 1088, and sequence, although it is shown that
under such circumstances jurisdiction in equity does not lie to the
same extent as with technical trusts. It is also true that, other than
with a technical trustee, this contract left a large discretion with the
telephone company, and did not bind it to any particular rule of dili
gence or skill. Nevertheless, t his general equity requires it to ac
count with the utmost good faith for what concerns the common in
terests. This equity is effectual, universal, and unyielding, and we
must approach the contract in the light of it, and give the Western
Union the full benefit thereof.

The contract in suit took effect as of November I, 1879, and ran
for 17 years. It covered .the whole United States, with sundry ex
ceptions, which need not be named here. The Western Union and
corporations it represented are described in it as the party of the
first part, and the telephone company as the party of the second part.
The contract opens with a requirement that the telephone. company
pay to the Western Union "upon all telephones used in the United
States under any license" from the telephone company, "unless ex
pressly excepted, a royalty or bonus of twenty per cent. of all rentals
or royalties actually received or rated as paid, in accordance with
the provisions of the contract, ffom licenses or leases for speaking
telephones." Article I, par. I. It then provides for a deduction of
certain allowances, which does not trouble us. It then proceeds as
follows:

"Concerning the sum which Is to be taken as tbe gross rental or royalty
for the purpose of the preceding article, it is declared and agreed" "that ten
dollars per annum for each telephone, where only one is used at a terminal
or station, and fifteen· dollars per annum for a pair of telephones composed
of an instrument used for sending and another Instrument used for receiving,
used at one terminal or station, are recognized as the present standard rates
of gross rentals or royalties."

The contract provides that the telephone company may raise the
rentals or royalties without conference with the W estern Union, but
it prohibits the lowering of them without its consent, except as the
result of an arbitration, the details of which we have no occasion to
explain. It should be said in this connection that the contract makes
special provision for telephones which might be exported and sold
abroad, but that, aside from this, the uniform practice of both parties
to the contract, if not their universal practice, was, and had been,
not to sell telephones, but to lease for annual rentals. The master
reported that "the rentals had come to be nearly uniform in the dif-



248 125 FEDERAL REPORTER.

ferent classes of business at about the rates mentioned in the con
tract.': .• It.appe.a.rs, however, by the answ.er that the rentals a~d
royalt1es'narnedm the contract had ever Slllce heen the same, with
the exceptiqn iha.t the price for a pair of telephones had been raised
to $20. .Wedp 110t find that there is any dispute arising out of this
fact, but wesp~k of it because it illustrates a proposition as to which
there shoulcf,lieno question made before us. There is no pretense
whatever for, ~ny claim to the effect that the word "rated," or the
word "standard," or aily other word or expression in the contract
established. a fixed license fee, so far as the relations between the par
ties to this litigation are concern.ed. Numerous paragraphs, some
of which we will refer to hereafter, expressly provide for increasing
the rates, and for the Western Union sharing in such increase. The
word "standard" could hardly be justly construed as leading in any
other direction, and, if it could be, the context would show that it
was merely an unfortunately chosen word, overruled by various other
portions of the contract. ,

Every word contained in the following expression in the first para
graph of article I, namely, "all rentals or royalties actually received
or rated as paid," etc., can' have, and should have, its full effect. The
words "actually received" relate to whatever may come in hand, wheth
er on the basis of the "present Standard rates," or from licenses for
which more t,han the "presentstandard rat~s" might be paid. There
fore it is useless to contend that the contrad contemplated any fixed
sum as a maximum which. the 'Western Union must be content with,
while, On the other hand,the expression which we have just cited from
the first paragraph of article I was entirely in its interests, giving it
the minimum named licei)R~ rate, even 'if the telephone company sold
licenses below that rate, except as provided in the contract, and also
giving it the benefit of all rentals or royalties received in excess of
that rate, whatever the excess might be.

A large portion of the case as submitted to us concerns the meaning
of these words "rentals" ang. '~royalties."; The respondent claims
that they are used interchangeably, and that neither adds anything to
the other. The word "rentals" would naturally fall into the contract,
because, as we have said, the business had uniformly gone on the basis
of a fixed amount for each year for the use of each telephone, and the
word "royalties" naturally occurs in any contract of the general char
acter of that at bar. The use of words of this character, which so
naturally, and almost inevitably, fall into any contract with reference
to patented matters, comes short of requiring any inference of special
value. These words appear frequently ~n the contract; the respond
ent says 33 times, and states that the cOntract is not uniform in using
both expressions. But departures of this character are frequently of
the scrivener only, and, in any view,such a fact is too easily ac
counted for to meet the effect of the ,positive language with which
the contract opens. ' . .
"Royalties are commonly understood as meaning something pro

portionate to the use of a patented device; in other words, a kind of
excise. Bouvier's Law Dictionary, "Royalty." In its more ordinary
meaning, it would not literally include the shares of stock for which
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an accounting is demanded. In some of its uses it is a broader word
than "rentals," and yet in other aspects "rentals" is a broader word
than "royalties." Rentals in their ordinary signification are not limit
ed as royalties in their ordinary signification; that is, to something
proportionate to the use of the patented device. The word "ordi
narily" means specific sums paid annually, or at other stated periods,
for the right to use a patented device, whether it is used much or little
or not at all. We will show before we close that in the present case it
is capable of an adaptation to meet in any view the literal construction
which the respondent puts on the contract at bar.

On the whole, this expression in the first paragraph of article I,
"all rentals or royalties actually received or rated as paid," is, on
any method of construction, whether literal or otherwise, flexible,
and favorable to the complainant; but, after all, the fundamental
rules of construction which we have said apply to this contract cut
under this refined discussion as to the literal meaning of particular
words and phraseology. This will appear from a hypothetical case:
Admitting that these parties, or any other parties, had stipulated
literally and expressly for the payment and receipt of a share of annual
rentals, springing out of the use of a patented device covering the en
tire United States or any limited district, and admitting that under
those circumstances the party in whom the title to the patent vested
had granted a perpetual license for a gross sum of money, abandoning
the collection of annual rentals, or thus, for a like gross sum, had
disposed of the entire or partial interest in the patent for the whole or
a part of a district served, so that the collection of annual rentals was
no longer practicable, either wholly or in part, as the case might be,
it would be preposterous to maintain that thereby the party entitled
to share was cut off from his rights under the contract. It might
well be that the contract could be so framed that he might bring an
action in the nature of an action of tort for such disposition of the
patented interest, but in no event would his rights be thus limited.
Indeed, even at the common law, the precise kind of return described
would be regarded as merely illustrative, and an action would lie at
the option of the party entitled to share in whatever was in fact real
ized; and this result would be more marked in a suit in chancery,
like this, where the proceeds of a beneficial interest can be followed by
the party entitled to that interest, whatever form they take. This
rule was fully explained by us in Hutchinson v. Le Roy, 113 Fed.
203, 206, 51 C. C. A. 159, and it is laid down broadly in the following
terms in Smith v. Vodges, 92 U. S. 183, 186, 23 L. Ed. 481:

"Where money has been misappropriated, the general rule of equity is that
those wronged may pursue it as far as it can be traced, and may elect to
take the property in which it has been invested or to recover the money."

While the court here speaks of "money," yet this word is only
illustrative. Like the other equitable rule to which we have referred,
this one is also efficient, far-reaching, and absolute; so that beyond all
.question, in view of the equitable obligations resting on the telephone
company which we have described, and even under the rules of the
common law, contracts of this character must be so construed and ap
plied that the portions of the present contract which we have cited
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compeHhettlephone compaflY to account for theshatesof:stock for
whkh the accounting is asked, under the circumstances stated by the
master, precisely as it would be required to acctmntfor any gross
additioniorentals which it might have received itfthe form of a sum
of money-, 'unless something cart be found in the contract which shows
that the parties have stipulated otherwise. The underlying equities
which we have described are so strong that they are not lightly to be
set aside; nor can they be ignored on account of mere inferences
ingeniously drawn from circl1mst<1nCes, or from anything except what
appears clearly on the face of the contract or what is clearly incon
sistent with the operation of its' provisions.

At this point it is convenient to:say' what we need to say as to the
Ormes contract. The respondent 'Claims that this was the "basis"
of the contract in suit. The: master sofollnd, and the Circuit Court
sustained this finding. This isa remarkable illustration of the care
which we have s~fd should be used with reference to the investigation
and application of: matters outside' of a contract itself. The founda
tion for this proposition is the testimony of Mr. Forbes, then presi
dent of the telephonecompan)', as to a conversation 'with Mr. Gifford,
then one of the counsel of the Western Union. The Ormes contract
was completed in August, 1879. It constituted an arrangement be
tween the Western Union, the telephone company, and Ormes, by
which Ormes was licensed for several Southerli states bv both the
other parties, and was able, therefore, to cover those states without
controversy. Mr. Forbes testifies that he met Mr. Gifford at New
York, and the suggestion was then made that the Ormes contract
would be a goodibasis for a settlement for the rest of the country, "to
which Mr. Gifford immediately ·expressed his opinion that it would,"
following which there was a discussion as to the method of making
the suggestion practicable. What this ,conversaf,lot1 probably meant
appears from the testimony of 'Mr; Gifford. ,While at the White
Mountains, a short time before, he endeavored: t6 arrange with the
counsel for the telephone company for a combination of all interests
into a joint property, in which each party should have a half share,
looking to a corporation for that purpose. This was refused, and
those negotiations failed.' I'nothetwords,:when 'Mr. Gifford assented
to the suggestion Of, the' Ormes contract as a ba-sis, it satisfies the
proofs to assume that,he'Giid it gS an expedient in lieu of the proposi
tion which he had made for the combination of the joint properties
into a corporation'. So far as that particular was concerned, the pres
ent contract did follow that with Ormes. While, also, in many de
tails, th,einstrumentbefore us follows the other:, as it inevitably would,
yet, as to the' onlY9,.tie,stion on this appeal, the principle underlying
one is in contrast WIth that underlying the other.' Ormes was the
paymaster. Herstipulat'ed directly with the Western Union to pay it
a. fixed annua:ll"ental of $t f6r~each telephone,with a reduction under
~ome circumstanees to 75: cents. ", So far as theWesterri Union was
concerned, he agreed to payitthis fixed license." That was the end of
it; and he wasun-der 110 further obligation to it, legally or equitably.
The relations between the ,Western Union and the telephone company
in' the Ormes contract were of the simplest character. They,· o,f
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course, protected the telegraphic business of the former, but beyond
that the telephone company made no stipulations in favor of the
W estern Union, except with reference to a certain incidental right
which the telephone company reserved to increase its royalties as
against Ormes, in case of additional cost to itself arising out of im
provements. It indeed stipulat~d that under certain contingencies it
would assume the royalties which Ormes agreed to pay the Western
Union, but it did this only as a substitute for Ormes. In its essence,
the Ormes contract is so far removed from the contract before us that
we are unable to find in it any assistance of value.

We will also in·this connection dispose of what we have to say '''lith
reference to the drafts preceding the contract as executed. First was
what is called the "Outline." Precisely in what stage of the negotia
tions this came in we have not been advised. vVhat purports to be
a copy of it was obtained for this record, but a note by the clerk says
that it was omitted when the case was printed for the master "because
of the difficulty of properly reproducing it." It was covered with
pencilings, and was altogether in the most confused and uncertain
form. It, however, is plain that it did not contain the parts of the
third paragraph of article 2 of the existing contract, which will be
found to be necessary to the ultimate determination of the issue be
fore us. The record also contains a paper dated on the 27th of Sep
tember, 1879, signed by the parties as a memorandum to be replaced
by a formal contract to be prepared by counsel. This also fails to
contain the most essential part of the third paragraph of article 2;
also the seventh paragraph of the same article, which we will explain
further on. It is true, for whatever it may be worth, that the sub
stance of this paragraph is found in the general phraseology of the
memorandum of September 27th. No clear proposition is based on
any of these preceding drafts; and, indeed, none could be, except
that the mass of papers in the record relating to the prior negotia
tions shows that they were in a state of flux till the contract was com
pleted. These extraneous drafts illustrate most vividly a proposition
most pertinent to this topic at the outset of any discussion of it, that
it sometimes happens that the minds of contracting parties meet on
essentials only at the last instant, and this in such way that the final
agreement finds no expression except in what was written last of all.
On the whole, the contract before us exhibits on its face sufficiently
for present purposes the existing condition of things; and, aside from
what is disclosed by it and things of common knowledge, the matters
which have been so elaborately pressed upon us cannot safely be per
mitted to change the just construction of what we find in the instru
ment itself. So far as it goes, it is reasonably clear; and its applica
tion to any conditions which its terms do not in fact anticipate must
be determined by the fundamental rules of law which we have aiready
explained.,

The case as put is one of the receipt by the telephone company of
certain shares of capital stock, in addition to the annual rentals for
which it has accounted to the Western Union; but it must not be ob
scured by the nature of the additional assets thus obtained. The case
in this respect stands exactly the same as though the telephone com-
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pany had::received the eqtlival~mtoftheseshares in, money, or had
immediatel)H:onverted them into money. For all' present purposes,
the transaction is to be Jscrutinized in the light of the fact that all
questions as to the nature of the assets received are'immaterial. The
case stands, therefore; 'on the propositions of law and' equity which
we have already stated; tfuat is to say, that the telephone company
has received certain assets in addition to rentals by name, which it
must account for under'the·;first paragraph of artide I,'unless the con-
tract elsewhere clearly permits otherwige) , '

Not a word in the contra:ctis brought to our attention which ex
presses such: a permission. The respondent's case is 'built up on in
ferences, and it therefore tests upon it to show that these inferences
so work into the body of the contract: 'as t6 tender it inconsl.stent with
theapplioation of the positive equities which we have said underlie
instruments of this character. One proposition urged upon us is that
inthis;long contract, carefully framed" between parties who were
competent to provide foi: contingencieS of the character we are con
sidering, the constant use of the words' "rentals" and "royalties," and
the references<to annua:Ira:tes,must be accepted as a positive ex
clusion of'anyother benefit tocome'to the Western Union. But
the mere fact of numerous:repetitions; especially in long contracts,
does not prove that they are not,vain. On this topic we said in Reece
Button-Hole Company v. Globe Company, 61 Fed. 958, 960, 961, 10
C. C. A. 194, as follows:" ' .

"The ordinary rule that ifl>ya iiteral'construction an Instrument would be
rendered frivolous and ineffectual, and its apparent object frustrated, a dif
ferent exposition will be. applied if it can be supported by ,anything in it,
requires that wordS which relate to 'Yhat may be held no~essentials, however
much multiplied, shall not be permi~ted unnecessarily to control the sense."

Even if a literal interpretation, on the :rules ,insisted on by the re
spondent,be given effect, it would easily be met by a deduction from
what we have already said as to the meaning of the' word "rentals" or
"annual rentals." That which can be made certain is certain; and,
whatever form remuneration takes, if it can be reduced mathematically
to a rental, or annual rental, it is suffiCient for even the most literal
rules of construction. If, for example, in lieu of the "ten dollars per
annum," named in paragraph 2 of atticle I, the telephone company
rj;lceived, either in shares of stock or money, $100 for a 10 years'
license, which seems to have been commonly granted, or $170 for a
perpetual license, which would mean the entire 17 years for which
the contract ran, either 'hypothesis readily computes an annual rental
of $10, and, if received in advance, it must likewise be accounted for
in advance.

But, from what we have already said, it follows that all this is a
mere play on words. The 'course of business at the time the contract
was made leads to the j1fst conclusion that the parties thereto were
ttot contemplating the taking of lump ,Sums as a consideration for
licensing telephones for the .period of, the' contract or the larger por
tion thereof; but if the respondent did this, and thus departed from
the specific mode of doing business then customary, it nevertheless
remained jqstIychargeable under a true cOllstructidnof the broad
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provisions of paragraph I of al:lticle I. The fundamental answer to
this proposition of the respondent, therefore, is that it defeats itself,
in that it goes so far that it strikes against the foundation of those
rules of construction which, as we have already explained, are prop
erly and necessarily applied to all contracts of the character before
us, and according to which, as we have said, a description of particular
forms of pecuniary returns must be regarded as merely illustrative.

The leading proposition of the respondent is based on one of the
master's findings, which must be accepted as a finding of law, and
has weight only accordingly. After stating, as we have already said,
as a matter of fact, that nothing was paid for these shares of capital
stock except an "exclusive perpetual license," he states at another
point as follows:

"The defendant considered it was selling its exclusive right to carryon the
business, and that in whatever way the value of this right was. realized it is
the exclusive owner of it; and I so find."

This proposition is made by the telephone company the burden of
its case. This word "exclusive" is deduced from paragraph 1 of
article 12 of the contract, and paragraph 1 of article 13, in each of
which the word "exclusively" appears, as will be shown by the follow·
ing transcripts thereof:

"The right to all uses of the telephone on wires of a district or exchange
system is to remain exclusively with the· party of the second part, excepting
such temporary suspension of the application of this contract to certain lo
calities as has been already herein provided for."

"The right to connect telephonic district or exchange systems for the pur
pose of personal conversation between persons at the instruments, and the
right to use telephones on all lines not forming a part of a telephonic district
or exchange system for such personal conversation (except so far as licenses
for private lines are to be granted to the party of the first part under article
14), are to remain exclusively with the party of the second part, and those
licensed by it for the purpose."

The respondent says that for success the licensees of the exchanges
required not only telephones, but a monopoly; "they"-the licensees
-"needed the exclusive right to do business in the district"; and it
adds: "This monopoly which the licensees wanted to buy the defend
ant had for sale, and the defendant sold it to the licensees for a share
of their capital stock." The respondent reiterates that the telephone
company's contracts of leases, by virtue of which it received sundry
shares of stockt conveyed much more than the right to use telephones,
because each transaction was an outright sale of its monopoly of the
exchange business for the locality concerned.

Thus, the respondent rests its case mainly on the word "exclusive
ly," found in the extracts we have made from articles 12 and 13. But
it is clear that for the purposes of this case this word has no legal
force.

We must remark incidentally that in this proposition the respond,
ent has worked out a most anomalous result. The forms of licenses
in use by the telephone company establish the statement made by
the master that it was usual to limit the use of certain telephones
to exchange purposes. It is to be noted, however, that the telephone
company also had forms of licenses limiting the use to private lines or
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to, oth.err;pur,05eSlitlxpresslY nameo.,therein.• ,It is,not, necessary to
elaborattl:the, term: oi t~se,lioei1ses. :,The anomal'lllus(ttesult is that
the telepbohie d::~mp'any' :cbims. to ..'mke:samething {110m the. Wes'tern
Uhion .~. tliie,:alleged logicil sequence -of its issuing limited Iicenses,
thustrialci1lqf,a~rt of greater value than the whole. Of course, it is
not;pOsS'ible that there could 'be any such greater vall,l~. '

Although the: telephone¢ompany haclcertain exclusive ri~1:J.ts under
the contraet',:,as betweet1Hif and" the ,Western Union any exclusive
rights,whit'h ;t grantetd.·to'its licensees:were not the same, but they
merely'spr:urng 'out oftheJ;n, because.it was entirely at the option
oi the telt>phorie cOIhpariy i to grantAiCenses which contained no
featureo£. ,exclUsiveness. >The fundaJ;I1e1iltaLandcol1t11olling proposi
tion, however, is a simple one. The relations were so,complicated
that almost every provision of the contract in suit, ifnQ~ everyone,
is subject ,to, certain inciQcfltal exceptions; but, aside from that,
the telephone company held under it a 'right toiss'tie liCenses exclu
si:vely for ex~hange uses ,independently of any termin()logy to that
efIect,precis~~Y a.s, it hfl.4.a right to grant licenses exdusively for
Private lin~s, or, fOr spea~ing.tut.e,s, or for any o~her sp.ecial class
of. uses. SOi,tha~; ~o far as tIji!> ql.se, is' cOll.cerp.ed, it .t1,li}y well be
said, without any limitation, that the 'telephone companY; from the
mere. fo.rc~. Qf,tlle contrilyt, a~ COn!/tf4edby. the. hrw.,. might grant
ex:clusive r~ghtil,\vith, ref~e!lce to every U,s.e tl;> whiph,the telephone
cotlId be put. It was in the ,power.:of the telerhonecompany to con
tract ",ith;a corporatiol1 in Hostonto grant it an ex~lusive licellse
for, th<\.,t pty, for a term"bfye:;l.rs, Or, perpetually, subJect to a cer
tain inevita1Sle exceptiQAs',. for all speaking-tube purposes~ or a like
exclusive license for all ,private lines. With reference to each of
the same;,the>telephon,e 'company' acquired exclusively the same
monopoly thai: it did as'to 'tefephone exchanges; ,but the ,respondent
rests its case on this verbal distinction, and, inasmuch as the dis
tinction is entirely immaterial in this connection, its case falls
through. . '. "

It is easy toaccbunt for the use of·theword "exclusively." Prob
ably in no view of the case Was itstrtetly I1ecessary, and it seems to
have been used exmajoreicautela, balartcingthesame word as used
in behalf of the Westerl1 Union. It was one great purpose of this
contract to divide, bybou1'ldaries as clearly marked as practicable,
the telephone field from the telegraphic field, giving the fanner to
the teh~phone company and the latter to the Western Union. The
contract is largely occupie'd with very careful details and precise
conditions intended to 'accomplish this purpose in 'a practical way,
and so far as possible to .anticipate and prevent. evasion. At many
points it was impracticable to state anything more than general prop
ositions, relying upon their being made practically effective by the
general principles time aI1d time ,again exhibited. Paragraph I of
article 12, which we ~ave quoted, is the formal beginning of the
body of that part' of the, contrad which seeks to effectuate this pur
pose.'It is, difficult even for the respondent to speak of articles
12 al1d, 13, except in language describing them' as pertaining to the
portions 'of the contract which relate to the "dividing up of terri-
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tory." Such was the fact. In the following out of this topic, article
IS directs the telephone companY,in at least two places, to turn
over to the Western Union "exclusively" messages for transmis
sion by telegraph, so far as it can legally control the same; and
many expressions in this division of the contract, including this
word, are better adapted to impress the fact that each party was to
respect the rights of the other within its peculiar territory, and to
aid in securing each other with reference to the good will thereof,
than to support the proposition that by any of them the telephone
company possessed certain legal rights which it had without them.
But whatever may have been the reason for inserting the word
"exclusively," it is clear, as we have already said, that it adds noth
ing to the case before us from the point of the law.

Other portions of the contract strengthen our general conclusion,
and some of them lead to it quite positively. As we have already
said, paragraph 7 of article 2 was not contained in the memoran
dum of September 27, 1879, except so far as it may be found in the
general language thereof. That reads as follows:

"The party of the second part may increase the established annual rate.
either generally or upon telephones used for any particular purpose, or by any
particular class of licensees, from time to time, at its discretion, and such
higher rates, while in force, shall be taken to be the gross rentals or royalties
in respect of the telephones for which they are obtained."

This provides not only for increase of general rates, but specially
for "increase upon telephones used for any particular purpose or
for any particular class of licensees." This, of course, embraces
telephones used for exchanges, and makes no exception arising out
of the fact that they may be used under licenses exclusive for cer
tain territories. It makes no distinction for or against licenses of
an exclusive character, either for exchange, private lines, or speak
ing-tube purposes, whether perpetual or for a term of year". It
gives no method, and sugg-ests no occasion, for apportioning what
may be received in the manner claimed by the respondent so as to
make a specific allowance for monopoly or exclusive right. And
it distinctly provides that "such higher rates while in force" shall
be taken to be the gross rentals or royalties in respect to the tele
phones for which they are obtained. This language seems to be
sweeping, clear, and emphatic, and to leave no room for any such
apportionment as is now claimed before us.

The phraseology of paragraph 3 of article 2 is even more specific.
That reads as follows:

"Telephones used on exchanges or lines owned In whole or part by thl
party of the second part, or by auxiliary corporations or organizations in
which it is interested, or rented together with lines owned in whole or part
by it, or by auxiliary corporations or organizations in which it is interested,
shall be rated as paying to said second party the said recognized standard
rates, or such other rates as may hereafter be established in accordance with
this contract for like uses by parties other than the second party or auxiliary
corporations or organizations in which it is interested, less the commissions
and allowances prOVided for by this contract; but whenever the party of the
second part is or shall be interested with others in the ownership of such
excbanges or Bnes, the annual rental or royalty actually charged tOllnd reo
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CE!iVed from the owners thereo.f for the use of the telephones, if greater than
the rates established as aforesaid, sha)! be taken to be the gross rental for
the ;I.lllrp(lSe of ascertaining tb.e stipulated bonus or royalty."

As we have already said, that portion of this paragraph which
begins with the words, "but whenever the party of the second part,"
was new in the contract as executed, and appeared neither in the
"Outline" nor in the memorandum of September 27, 1879. We
have already shown that, on a true construction of contracts of this
character, the words·"rental or royalty," found herein, must stand
for and represent any grbss sum received for a perpetual license or
other interest; and such being the fact, this portion of this para
graph specifically prohibits the telephone company from receiving
for telephone licenses any special advantage to itself, whether by
shares of. stock or money, without apportioning it to the Western
Union. It must be admitted that apparently the first portion of the
paragraph makes a certain concession in behalf of exchanges or lines
actually owned in whole or part by the telephone company. This
consideration was undoubtedly yielded to the necessities of the case,
arising o~t of the fact that, where the teIephonef,":ompany had an
interest,especially the whole title, the accounts .m'ight not, or could
not always be kept, so as to show specifically what was a just allow
ancemerely for licenses. This portion of the paragraph, however,
is limited to the operation of exchanges after the telephone company
becomes interested in them, and it has nothing to do with the ac
quirement of such interests. Moreover, it is especially guarded,
so far as practicable, in order to secure to the Western Union its
share of what would be reasonable' and just rates proportionate
to those paid by other. exchang'es in which the telephonic company
had no interest.

The. answet alleges that the practice of the telephone company
with. ref~rence to the .matters covered by this bill was well known
to the Western Union, and that until shortly before the commence
ment of this suit it made no complaint thereof, but, on the contrary,
"recogni:?:ed .such cour~e of dealings." This is. not in such definite
language -as to ma.ke .it ch~ar whether the respondent intended to
raise a question of laches or to make the proposition that the West
ern Union had practically construed the contract as claimed by it.
The bill, as we have sl\.id, was filed on November 16, 1883, four
years from the execution of the contract. The demand by the West
ern Union on the telephone company for this accounting was con
tained in a letter of February 26, 1883. Of course, on well-settled
principles, the acquiescence of both parties for over three years
in the construction of a contract, involving so many elements as this,
would be of great impottance when a court comes to determine its
meaning... Laches is, of . course, available when plainly raised by
the proofs,even if not set up in the answer. The master finds no
facts of a definite character with reference to either of these topics.
The respondent, moreover, referred to this line or lines of defenses,
whichever iris, in only a brief, indeterminate, and incidental man
ner. On being specifically inquired of by the court on this topic,
nothing more satisfactory in reference thereto was obtained. The
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answer does not allege how long the Western Union had known
of the course of business which this case develops, and nothing in
the findings of the master, or in the proofs brought to our atten
tion, contains anything in that respect. Therefore we are not re-

. quired to give attention to this phase of the defense.
It is claimed by the respondent that on this bill no relief can be

granted according to the case made by the proofs and submitted to
the court by the complainants. This point seems to be that to reach
the case the bill should have prayed that the contract be reformed,
or· should have alleged artifice on the part of the telephone com
pany in fraud of complainants. But, in view of the construction
and effect which we give the contract, the prayer of the bill, so far
as it asks an accounting for the amount and value of assets received
for licenses to use telephones, is appropriate to the facts. The
prayer, however, asks for an accounting for telephonic appliances,
which, of course, is erroneous. It also asks specifically that the
shares of stock received by the telephone company, and other inci
dental matters described in the prayer, be transferred to the \Vest
ern Union, and that the dividends thereon be also accounted for,
with interest on each item. None of these details are within the
scope of our present adjudication. The disposition of them will
turn on a further investigation to be made by the Circuit Court.

We find nothing in the case which raises any practical issue ex
cept the specific matter which we have discussed, and that we find
to be limited to certain shares of stock alleged to have been received
by the telephone company. We therefore determine that the only
issue is the ascertainment as to certain shares of stock received by
the telephone company since November I, 1879, in consideration,
in whole or in part, for bcenses to use telephones, and as to the in
cidentals appurtenant thereto.

We exclude from the accounting anything received by the tele
phone company in any form which was properly the equiv:alent of
what it possessed the day as of which the contract went into effect;
that is, November I, 1879. As, for example, so far as at that time
the telephone company had given any license, if there were any
such, involved in any contract entitling it at the end of a specific
period to receive a surrender of the whole or any part of the plant
or other incidents of a telephonic exchange, and so far as subse
quent to November I, 1879, the telephone company surrendered
such option and gave a new license, receiving an obligation for the
usual rentals or royalties, and certain shares of corporate stock,
such portion of such corporate stock as represented the value of the
option surrendered pertains to the telephone company, and is not
to be accounted for. It may, and probably will, be difficult to make
this apportionment; nevertheless, if· there are any conditions exist
ing, as we have stated, the apportionment must be made as can be
best done. In this connection we repeat that we do not intend
hereby to conclude or preclude any questions with reference to divi
dends or interest, and all such questions are reserved, so far as we
are concerned, until the case comes to us again from the Circuit
Court, if it ever does.
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Of course~, the accQ1,lnting~ according to settled practice in equity,
will be brought down, to ,as late q.:~period as is practical; and, all
.parties:4aving alre~dYhap full ~pport1,lnity .of bringingint-o the
record all fa.cts essentill:tto thefilla1llccounting, each must, on such
accounting, be cO!1fipedlto the present record~ except so far as
equity shall requireqtlle:n.yise, :! . .. • .

In view of the state of the record. thus spoken of, it is probable
th~t we could proceed further, and dispose considerably of the. issues
involved in the accounting; but thei proper pr:;l,ctice is that pointed
out in Chicago, Milwailkee &:. St, ];>aU;1 Railway v. Tompkins, 176
U. S. 167, 179, 20 Sup. Ct. 336, 44 L. Ed. 417. In the form in which
this caSe :C9ll1es to uS"7rthat is~ on a general finding against the com
plainants~itmight be' impracticable for us to go further into de
tails witq.out, doing injustice, However, we are entitled to avail our
selves rof the relief Which comes from the rule stated in the case just
cited.

We have thoroughly c9nsidered the very careful reasoning of the
Circuit Court in this case, and differ from it· only after much de
liberation.· We have reached our conclusion. by holding firmly to
the true issue in the case, from which there has been a grave de
parture, originating with those portions of the master's report which
we have cited, a,nd f).l.rther"induced by some of the complainants'
exceptions thereto, anli by. propositions urged by the respondent
before us and in the Circuit. Court.

The decree)of the Circuit Court is reversed, the case is remanded
to that court to enter a decree for the complainants for an account
ing, and for further proceedings in accon~ance with our opinion, and
the ,appeHants:.r.ecover their costs of appeal.

ORDER OF UNITED COMMERClA,L TRAVELERS OF AMERICA v.
. . McADAM.

"

(Circuit Court of Appeals, Eighth Circuit. October 3, 1903.)
No. 1.833.

1. BENEFIT INSURAN(),E-FRATlnt~AiORDER-AsSESSMENTS ADVANCED FOR ME1l'
BER BY LocAL BODY. . ,

The Order· of UuitedCommercial Travelers of America is a fraternal
organization, Which, as one of its features, insures its.members against
death by accident. It has a supreme council,subordinate to which are
local councils. Its insurance or indemnity fund is obtained by the su
preme council by assessing the subordinatecounclls $2 for each member
whenever the fund becomes insufficient to pay four death losses. Subor
dinate councils also maintaiJ;l an indemn,ity fund,. from which such as
sessments are paid, which is replenished by assesswents on their mem
bers. The constitutIon provides that, whenever a member fails to pay
his individual assessment when due, he shall forfeit his good standing in
the order and his right to indemnity and benefits; and also that at a reg
ular meeting of his counc~J, such, mllmber shall be suspended from the
order and from all benefits derived. therefrom, but. may be reinstated by
vote. Hel~ that, construing said provisions together, !iodin the absence
of any prohibition in the constitution; a local councll had power in its
discretion to keep up Its; payments to the supreme council on account of
one of its delinquent members, and to thus maintain him In. good stand-
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ing In the order, and that where a council, instead of suspending a
member on his failure tQ pay an assessment, by resolutioo expressly deter
mined to advance the amounts assessed against it by the supreme coun
cil on his account, which was done, and the council continued to treat
and report him in good standing until his death, which occurred from an
accident shortly afterwards, when it was reimbursed for such advances,
the supreme council, which received and retained the assessments made
on'his behalf, could not deny his good standing as a member, nor avoid
payment of the insurance to his beneficiary, on account of his personal
delinquency.

2. ApPEAL-REVIEW OF FINDING OF FACT.
The finding of a trial court in a suit in equity on a life insurance poli

cy, made on conflicting evidence that the accident which caused the death
of the insured did not happen while he was, or in consequence of his hav
ing been, under the influence of intoxicating drinks, cannot be reviewed
by an appellate court unless a serious and important mistake appears to
have been made in the consideration of the evidence, or an obvious error
has intervened in the application of the law.

S. RELEASE-CANCELLATION IN EQUITY-UNFAIR SETTLEMENT OF CLAIM.
Complainant's husband was a member of a fraternal order which in

sured its members against death by accident. At the time of his death,
which resulted from an accident, complainant was too ill to attend his
funeral, and she remained in an enfeebled and nervous condition for sev
eral weeks. A member of the same local body in the order, in whom she
had fUll confidence, was appointed administrator of his estate, and he
assured complainant that the insurance due from the order would be
paid soon, and in full. While so believing, she was called on at her home
by the administrator and three otber members of the order, two of whom
were officers of the governing body, who told complainant she had no
claim against the order, but offered to pay her $1,000 in settlement, and
pressed her for an immediate decision. The administrator, when she
talked with him apart, said he knew little about the matter, but that the
other men probably understood the situation. Being required to decide
at once, she accepted the offer, signed a release, and received a draft for
$1,000, which, however, she never cashed. It appeared that she knew
nothing of the constitution of the order, nor of the truth of the facts
stated by its representatives as grounds for their statement that she
had no claim, nor was she ever advised before that its validity was ques
tioned. She in fact had a valid legal claim against the order for $6,300.
Held, that the settlement so obtained by taking complainant by surprise,
and by requiring her to act at once without an opportunity to take legal
advice or to ascertain the facts, would not be sustained by a court of
equity, but the release would be set aside.

Appeal from the Circuit Court of the United States for the District
of North Dakota.

George A. Bangs (J. E. Sater, on the brief), for appellant.
Guy C. H. Corliss (J. M. Cochrane, on the brief), for appellee.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. At the conclusion of the trial of this
case in the lower court counsel for the respective parties stipulated,
in substance, that it should be decided upon the pleadings and the
evidence; that no point or objection should be urged by either party
to the cause as against the other based upon the insufficiency of the
pleadings to present the case of the plaintiff or the defense of the de
fendant; that the case should be decided in the same manner as
though the matters of fact established by the evidence had a sufficient
foundation in the pleadings j and that the evidence should be con-
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strued' in the 'sa~ne manX:l:eras though the facts which the evidence
proyed .Ortended to prove were supporteli by proper allegations in
the:pl~adings. In view of this stipulation it will be unnecessary to
state the issues which;wer.e raised by the pleadings in detail. It will
suffice to say generally, concerning the nature of the controversy,
that Isabelle D. McAdam,the appellee, exhibited a bill of complaint
against the appellant" t4~ Order of United Commercial Travelers of
America (hereafter termed the "Order"), for the purpose of setting
aside a written release of all claims against s'aid order which she had
been induced to execute,and for the further purpose of compelling
it t~ paY}Qher the sum of $6,300 and interest thereon, which she
claime4to be entitled to l1nder the constitution of the order bv virtue
of her husband's having been a member' of the same at the dat-e of his
death on January 31, 1900. The release which she asked t() have can
celed was one executed by 'her On March 26, 1900, whereby she ac
knowledged tile receipt of $1,000 in full settlement of all claims against
the aforesaid order by reason of the death of her husband, who, at
the time of his death" was the holder of a certificate of membership
in the' o~c:ler. The lower cOlirt granted the plaintiff all the relief prayed
for in her bill; that is to ,say, it canceled and annulled the aforesaid
release, and further decreed that she have and recover from the de
fendant order the sum of $7,123.26. The present appeal was taken
by the defendant order from that decree.

In the lower court it was contended in behalf of the defendant, and
the contention is renewed'on appeal, that Thomas J. McAdam, plain
tiff's husband, was not one of its members in good standing at the
time of his decease, and that his wife was not entitled to demand any
indemnity from the order for' that reason. ~ This is the first question
which deserves attention, and the facts pertaining to its determination
are as follows: The appellant above named is an Ohio corporation,
which transacts business in many states through the agency of what
are termed "subordinate" or "local" councils. By its constitution it
promises to pay a certain indemnity to its members in good standing
who happen to sustain "bodily injury effected through external, vio
lent, and accidental means which alone shall occasion death immedi
ately or within one year from the happening thereof." The fund to
pay this indemnity is obtained by the supreme council of the order by
assessing subordinate councils., The constitution of the order pro
vides, in substance, that whenever the indemnity fund belonging to
the supreme council becomes insufficient to pay four death losses, the
supreme counselor of the order shall make an assessment upon each
subordinate council to replenish its indemnity fund fora sum not ex
ceeding $2 for each member in good standing of such subordinate
councils, which assessment shall be payable within 15 days from its
date; and that whenever. the indemnity fund of a subordinate coun
cil is less than $2 for each of its members, the supreme counselor shall
order an assessment not exceeding $2 upon each member of the
subordinate council in good standing for the purpose of replenishing
its indemnity fund, which assessment shall be payable within 30 days
from its date. In case any subordinate council fails to pay an assess
ment levied upon it by the supreme council, power is given to the
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latter council to suspend the subordinate councilor revoke its charter.
Other provisions of the constitution require each subordinate council
to keep the supreme council advised, by proper reports, of the num
ber of its members and the condition of its indemnity fund. The
subordinate council to which plaintiff's husband belonged was located
at Grand Forks, N. D., and was known as "Grand Forks Council
No.64." He became a member.of that council on February 17, 1896.
On August 2, 1899, the supreme counselor of the order directed an
assessment at the rate of $2 per each member in good standing to
be made against each subordinate council, payable in 15 days, and ~t

the same time directed an assessment of the members of each subordI
nate council at the rate of $2 per person, the latter assessment to be
paid ·to the subordinate council. Further assessments in all respects
like that of August 2, 1899, were ordered by the supreme counselor on
September 30 and November 20, 1899. These assessments, known
as assessments Nos. 46, 47, and 48, were not personally paid by the
plaintiff's husband to the Grand Forks Council, of which he was a
member, during his lifetime; At the time these assessments were re
spectively levied against individual members, the indemnity fund in
the treasury of the local or subordinate council, to which McAdam
belonged, was not less than $2 for each member of that council in good
standing. Notwithstanding the fact that McAdam did not pay as
sessment No. 46 within the time limited, he was treated as a member
in good standing and assessed as such when assessment No. 47 was
fevied. He was treated in the same manner when assessment No.
48 was levied, although he had not paid either of the prior assess
ments. In point of fact, the subordinate council dealt with McAdam
as one of its members continuously until his death, which occurred as
the result of an explosion of gas on January 31,1900. In the mean
time it reported him to the supreme council as one of its members,
and advanced and paid on his account, out of its indemnity fund, to
the supreme council, the several assessments aforesaid, which were
made by the supreme council against the subordinate council.. The
payments so m;iC!e on his account, as one of its members in good
standing, the supreme council has never refunded or offered to refund
to the subordinate council, but still retains. On February 3, 1900,
after McAdam's death, the three assessments aforesaid, which he had
failed to pay personally, amounting to $6.75, were. paid to the subor
dinate council by an agent of the plaintiff, and out of moneys belong
ing to her, and the sum so paid was accepted by the subordinate coun
cil in satisfaction of its claim against the deceased for the money
theretofore advanced in his behalf. Prior to the death of the de
ceased, and on January 13, 1900, at a regular monthly meeting of the
subordinate .council, a resolution was passed to the effect that the
council carry T. J. McAdam and others, who were then delinquent,
until the next meeting, and "that the secretary make an effort to
get them to pay up." The next regular meeting after the adoption
of this resolution was not held, as it seems, until after McAdam's
death.

The contention on the part of the appellant that McAdam was not
one of its members at the time of his death, or not a member in good
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,standifig; iana' hence not ientitl<l:ditofindemhity, is based primarily on
a ptovisibn oHtscorlstitutiorl'tO the£Ql1owing'€ff~t: "

"Any :member who: fails to :pay hi'S dues: a'n.d assessments, or any of them
when, 'and as ,the same becomecilueJ iand payable,shall immediately on the
happeniJ,ljJofsuch defa~lt,andby;,virt~e thereof, forfeit his good standing in
the order; and he, or any, person or peI;$ons claiming under him and by virtue
of his' certillcate, of memMrShip,shjlll 'likewise and at the time such default
occUrs, and by V'irtue 'thered!, forfeit all· right to indemnity and benefits of
whatso,ever ch,aracter," ,

It is ins.isted, in substim\::e, that 'th'isprovision of the constitution
operated proprio vigore to ·eX'tingtiish· McAdam's right to indemnity
when he failed to pay assessment"No.' 46 and the subsequent assess
ments, Nos~ 47.and 48, to'thesuhotdinate council of which he was a
member, riotwithsfaridingthe fact 1:hat the' 'subordinate cou11cil In due
time paid out oHts own ,indemnity' fiH.1dto the, supreme council the
amount of th,e assessments which McAdam should have paid to the
local courteil,',arid reporteq. hirri as a' member in good, standing, and
elected to give' him credit for the rpdncy so advanced, and to treat him
in aU respects as a"m,ember,in gdod standing up to the m,Qment of his
death.;:;""'"

We havebe~rt forced to cohpiudethat this contention on the part
of the defen.?fl.,nt company muM be, '11t1sound. ' It is apparent that the
supreme C6Ul1'cil has sustai,nl'\d lidia's!; in consequence of the alleged
default,because it receiied~he'!t'h'ree assessments :from the local
counCil· in due· season, and still retains the· same. Its own in
demnity fund,<out of whiElj.':aU losse.s like the one in hand are paid,
is precisely what it would have heeri; had'McAdatri paid the assess

.ments punctually. Moreover, the local council has st1stained no loss,
because .. the, money which"it saw fit" 1:'6'advance .lias been refunded.

The'provision of the. constitution abCiVe quoted" which is invoked
to work a.'forf~iture.of thep~omrsed'indemnity; is immediately pre-

',tededby 'another,which reads' as fonaws: ."
"All membersivlio fail to pay'their dueaor assessments when due, shall

be suspended .from the order, at a regular meeting of the' council, by order of
! the senior counselor, andtrom·. aU :benefits derlved therefrom, and if there be
no more than two adverse. balMs agaitl:~t hi~ relnstlttement be may, at a
regulare mElElting of tbe\lounC~~,,9Il.thlt. payment of a1in~, of twenty~five CelltS
per month,-- - be reinstated ·by a regular vote. by the ball ballot.
*: .' *", , "·iT r:; '; I "

Thetw~>,prd,~isioris afoie~~i~~~~r;r~:ingas the:fdo, in juxtaposition,
mus~ bereada~d cOrl$tr~ett:~()g~~~et;.andt~,eymustbe so read
the lIght of'the well-estabh~earule'tha:tmsurance contracts and oth

'er instruments of that nature~··WJ1et~byan indemnity is prom~s'ed in
.eas~ of d~ath or !accidentr,~~s~'tie f.~)llstruedrqost strongly.against
the msurer/and soas 'tp avpld; lfposs~ple, aforfelture of the rlghts of
'f~e in~ur~d,. "\\;here t~~"l~nguage ~1ti'ployed!n forinul~ting, the ~on
~ract gIvesp~e to;d<:jubt oruncerta1rlty ~~ to ItS. Pf9per mterpretatIon.
':As contractsoftnat natute·are formulated by the msurer/ and gener
'ally witlpnf e,ye$ipgly to. 'tHe'protedion of its 0\Vn int~rests, it isth~
insurer's duty to 'see to<if that the various proviSiohswhich theyco~
tainare harmon~.ous,an,d t~~t the il?-tenti()ns of t~e cOI'!-tracting,Parties
,are "clearly expressed.. Frrst. NatIOnal Bank ~' . .Hartford FIre In
.suratice Co.'; 95 U:~r. 673, 678, 24 L: Ed. 563;' Thompson v. Phenix
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Insurance Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019, 34L. Ed. 408 ;
American Surety Co. v. Pauly, 170 U. S. 133, IS Sup. Ct. 552,42 L. Ed.
977; Phenix Insurance Co. v. Wilcox & Gibbs Guano Co., 65 Fed.
724, 13 C. C. A. 88, 92. The provision first above quoted cannot
be regarded reasonably as working a permanent forfeiture of a mem
ber's right to indemnity if he fails to pay an assessment, and as de
priving the subordinate council to which he belongs of the right to
advance his dues and perpetuate his membership if it is so minded,
because the preceding provision, also quoted, gives the local council
the power to suspend members "who fail to pay their dues * * ..
at a regular meeting of the council. * * *" It is apparent, there
fore, that the subject of suspending a member who is in default is
one to be considered and acted upon at a regular meeting of the local
council, and the' exercise of this power involves the exercise of some
discretion on the part of the local body. No provision of the con
stitution to which our attention has been directed declares that a
subordinate council shall not advance to the supreme council the
dues of one of its members who is in default, and by that mean~

preserve his good standing; and, in the absence of such a provision,
we know of no sufficient reason why it may not so act, especially as
it is vested with authority, to be exercised at a regular meeting, to
determine whether a member ought to be suspended. The exercise
ohhe power in question by the members of the local council, who are
usually acquainted with the causes which have led to a default, and
with the condition of the defaulting member, undoubtedly tends to
preserve and enlarge the membership of the order, which is an object
that such organizations generally aim to accomplish, and on which
their successful operation, in a great measure, depends. The oppo
site view, that a failure of a member to pay an assessment to the local
council the very day it is due terminates his good standing in the
order, and extinguishes his right to indemnity, and that the local
council has no power, even if it so desires, to retain him as a member
and maintain his standing, is not enforced by any apt provision con
tained in the constitution to which our attention has been directed,
and that view, if adopted, would prove harmful to the best interests of
the order. Inasmuch as the constitution of the order establishes a
system of dual assessments-that is to say, since it directs an assess
ment to be made at intervals against the respective subordinate coun
cils, as such, to replenish the indemnity fund of the supreme council,
and an assessment to be made against individual members to replenish
the indemnity fund of each subordinate council, over which fund the
local body seems to have full control-it is possible, we think, to place
upon the two provisions of the constitution now under discussion a
construction which is not only reasonable in itself, but will give to
each due effect, and not lead to any conflict. It is obvious that when
a member fails to pay a given assessment a certain period will ordi
narily elapse between such default and the next regular meeting of
the council at which he may be suspended by that body. It may be
that during this interval he is not to be regarded as a member in good
standing, by virtue of the operation of that provision of the constitu
tion above quoted, on which the appellant Telies, and that if injured
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dur~gfhatrper.iod,heis.not entitled to i~demnity, prm;ided the pre-·:·
ouscourse of. dealing with the member has not been such as to operate
asa waiver of the,de£aiIJt1t. But when the next regular meeting of
the subordinate council does occur, if the member is not suspended
by the loc~l body, as itis empowered to do, but is reported to the
supreme council as a member in :good standing, and assessments are
paid upon that theory by' the local council, out of its own indemnity
fund, to the supreme council, this operates to restore the member's
good standing and right to indemnity. Such action on the part of
the local council clearly indicates its intention to carry the member
who is in default, and to hold itself'responsible to the supreme council
for the payment of his dues. Such intention on. the part of Grand
Forks Council to carry McAdam was not left to be deduced by in
ference from the failure of the local council to suspend him when it
was advised that he was in default, but was expressly declared by the
resolution "of the local council adopted January 13, 1900, to which
reference has already been made.

The foregoing view-that the provision of the constitution de
nouncing a forfeiture of good standing .and consequent loss of the
right to indemnity, for failure to pay dues, is temporary in its opera
tion, and does not occasion a permanent loss of the member's right
to indemnity, but that the consequences of such default may be over
come by the subsequent action of the subordinate council to which the
member belongs-is confirmed by the fact that if such default on the
part of a member, in and of itself, occasions a permanent loss of good
standing. and the right to indemnity, then therewotild seem to have
been no necessity for inserting in the constitution of the order the
other provision conferring on local councils the power to suspend
members at regular meetings•. It is further confirmed by the fact
that the constitution requires local councils to report to the supreme
council the number of their members, at stated intervals, as a basis for.
levying assessments against them; while it does not require a report
to be made of memberswho'have lost their good standing for failure
to pay dues; but have not been suspended for that reason. Itseems
dear, therefore, that the . constitution.of the· order does not contem
plate the existence of a class of members who have lost good standing
and the righttoindemnity, but havencitbeen formally suspended, un
less it be during the short period which may elapse between the occur
rence of a default arid the next regular· meeting of: the subordinate
council. Those who 'framed the con.stitution seem to have intended
that the resp¥tive ,local c0uncils should determine for themselves, at
regular meetings theteof,whethennembers then in default should be
definitely suspended, or carried bythe.,local body as members in good
standing, and reported as such to thetsupremecouncil. In accordance
with these views, we are constrained to hold that McAdam must be
regarded as having been'a member in good standing-and entitled to
indemnity at the date of his death. '

Counsel for the appellee strongly contends th'at'none of the assess
ments, to wit, Nos. 46,47, 48, were legal assessments when levied,
because the indemnity fund of the subordinate council had not been so
far depleted at the time they were levied as to autHorize the supreme
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counselor to levy them, and that McAdam lost none of his rights by
failing to pay them promptly. This view seems to have been adopted
by the lower court. On the other hand, the appellant contends that
the assessments made by the supreme counselor against the subordi~

nate council operated to deplete the local indemnity fund as soon as
the assessments were announced, and hence that the several assess
ments aforesaid against individual members of the local body were
properly levied. It is undoubtedly true, as the appellee contends, that
no forfeiture can be predicated upon a failure to pay an unlawful as
sessment; and, if the assessments in question were made at a time
when no power existed to make them, McAdam's failure to pay them
at the appointed time did not affect his rights. Miles v. Mutual Re
serve Fund Life Ass?n, 108 Wis. 421, 84 N. W. 159; Niblack on
Benefit Societies, §§ 250, 252. We find it unnecessary, however, in
the present case, to express a definite opinion concerning the legality
of the several assessments; being satisfied, for reasons already stated,
that McAdam must be regarded as a member in good standing when
he accidentally lost his life. These assessments appear to have been
made in the same manner that the order had been in the habit of
levying assessments, and it may be that the previous conduct of the
order, which had been assented to by its members, operated as a con
temporaneous construction of the provisions of the constitution, which
should be held binding. \Ve would not be understood, however, as
expressing a definite opinion on this point, because it is unnecessary
to do so.

We turn at this point to consider questions of a different character.
The appellant contends that it incurred no liability to the appellee

by the accidental death of appellee's husband, because he was intoxi
cated at the time, and that this condition of intoxication exempts it
from liability, irrespective of the question whether it did or did not
contribute to caus.e his death. This contention is founded upon a
provision of the constitution of the order which relieves it from the
payment of any indemnity when the death of a member happens while
he "was, or in consequence of his having been, under the influence of
intoxicating drinks." The learned judge of the trial court, after hear
ing numerous witnesses who testified respecting McAdam's condition
at the time of his death and previously, made a specific finding, which
is contained in the record, "that the injuries sustained by said Thomas
J. McAdam, resulting in his death, and the said death caused thereby,
did not happen while the said McAdam was, or in consequence of his
having been, under the influence of intoxicating drinks." This court
has been asked to review that finding, and to find, to the contrary
thereof, that the deceased was intoxicated when the explosion oc
curred which occasioned his death. This we must decline to do.
This court and other courts have repeatedly decided that, even in all
equity case, where the trial court has determined an issue of fact upon
conflicting evidence, the finding will be presumed to be correct, and
will not be disturbed unless a serious and important mistake appears
to have been made in the consideration of the evidence, or an obvious
error has intervened in the application of the law.. This rule has be
come so firmly established by judicial dec.isions of this an.d other
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court'S,ihd the presumption ,iri'£a't'or of the accural±y of a finding made
bythe'tria:Vjtldge is necessarily sO'strong, in view of the peculiar
facilitiesWhich',he enjoys' to .ascertain the facts, that we are not at
liberty to disregard it. Warren v.Burt, 7 C. C. A. 105, 58 Fed. 101;
Snider v. Dobs\:!)n,21 C. C. A.76'74 Fed. 757, and cases there cited;
Latta v.. Grangerl 15 C. C. A. 2:28',230, 68 Fed. 69. Nothing is dis
dosed by the present record :to', relieve the case in hand from the
operationof1:he rUle la'ststatedj[~ Ifseems to have been tried by the
lower court with great fairrness, deliberation, and care, and with the
aid of able' counsel.. Thete,stirnony relative to McAdam's condition
on the occasion of the accident is quite voluminous and very conflict
ing. Charges are freely made that:the testimony of some of the wit
nesses for the appellant on the point in cObtrovetsy is utterly unre
liable, and ought to bediste~rded. Moreover, it does not seem to
be claimed that the death of the deceased was caused by the condition
as to sobriety that he may have been in when he met his death. Un
der these circumstances, and conceding that the testimony was such
that the issue as to intoxication might have been decided, either way,
we are of opinion, following'our usual practice in such cases, that the
finding of the trial judge ought not to be disturbed. The strong pre
smnption which must always be indulged in favor of the finding of the
lower court in a case like the one at' bar has not been ,overcome to
our satisfaction;

It is finally urged by the appellant that even if itwasliable for the
ftill amount of the indemnity now sued for, at the time of McAdam's
death, yet that the liability was' discharged by the release which the
appellee saw fit to execute on March 26, 1900., This contention pre
sents the question whether that release, whereby a valid claim for
$6,300 was released in consideration of the receipt of a draft for $1,000,
was obtained in such a manner as will justify a court of equity in up
holding it. It also necessitates a brief statement of the circumstances
under which the release was obtained. After McAdam's death his
wife was repeatedly assured by one B. F. Brockhoff, who was a mem
berof the Grand Forks Council,and a 'personal friend of her husband,
as well as his administrator after his decease, that the indemnity due
to her from the defendant order would surely be paid, and that $5,000
thereof would be paid in a few days, and the balance in installments.
She was utterly ignorant of her rights, except as she was informed by
Brockhoff. She had never seen nor read the constitution of the or
der, and had no knowledge that the insurance contract was embodied
in the provisions of that instrument. She was qUite sick when her
husband's death occurred~o sick that she was unable to attend his
funeral-and she remained in an enfeebled condition until long subse
quentto March 26, 1900. Up to the latter date she relied confidently
upon the statements made by Brockhoff, expecting that the promised
indemnity would be speedily paid, and she seems to have had no
knowledge that her right to the indemnity had ever been challenged.
On the latter date, however,between 3 and 4 p. m.; she was waited up~

on at her home in Grand Forks, N. D., by four men,' to wit, B. F.
Brockhoff; W:'!W. Fegan, secretary of the Grand Forks Council;
B.F. Holbrook, grand counselor for the jurisdiction embracing said
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Grand Forks Council j and,. C. B. Flagg, secretary of the order. These
men, through Holbrook, acting as spokesman, informed her, for the
first time, that her claim had been disallowed because of her husband's
intoxication at the time of his death, and irregularities in paying his
assessments. This statement greatly surprised her, as she had previ
ously been informed that her claim was valid j and, as she remained
silent for a few moments, one of the parties suggested that she go into
an adjoining room and confer with Brockhoff, inwhom, as they knew,
she had great confidence. On retiring to an adjoining room, Brock
hoff told her, in substance, that he did not know much about the mat
ter concerning which she had been advised, but that the other gentle
men probably understood the situation, and if she had no claim against
the order, as they stated, it would be best to accept the offer which
they had come prepared to make j that is, to pay her $r,ooo. He
further told her, however, to hold out for half of the promised indem
nity, and on returning to the adjoining room the statement was made
by Brockhoff that Mrs. McAdam thought she ought to have half of
the indemnity. Thereupon Holbrook said, in substance, that, if she
was entitled to be paid' half of the indemnity, she was entitled to the
whole j that she had no claim against the order, and that they pro
posed to give her $r,ooo because it would cost them that much to con
test the claim if she should sue; and that they would prefer to make
her a gift of that sum, rather than pay it to a lawyer. The interview
was hurried to a conclusion within 20 minutes or half an hour. The
statement ~ppears to have been repeated that she had "no claim."
One of the parties took out his watch and saici "they were in a hurry
to get away. Let us hurry up with this business." Being thus in
formed that she had no claim against the. order, and pressed to a
speedy decision, the appellee finally signed the release in controversy,
which was drawn up by Fegan, and received a draft payable to the
order of C. B. Flagg, and by him indorsed; She never cashed or
negotiated this draft, or attempted to do so, but shortly after the
transaction in question, having in the meantime consulted an. attorney
and been advised as to her rights, she brought the present suit to an
nul the release and recover what was justly due her. Brockhoff testi
fied that,as the parties left Mrs. McAdam's residence,Flaggremarked
"that settlement wasdead easy," and "that he expected to pay $1,500
or more.'"

The trial court found the facts attending the execution of the release
to be substantially as last stated, and,' after an examination of the
testimony, we fully concur in that view. It is apparent, therefore, that
the transaction in question was not one where a person ha:ving a
demand against another, and full knowledge of the facts on which it
depends, make~ a claim against that other for its payment, which the
latter disputes,. whereupon mutual concessions. are made by way of
compromise to avoid litigation. Mrs. McAdam had no acquaintance
with the provisions of the appellant's constitution, and no knowledge
of the condit,ions that would serve to destroy her right to indemnity,
or whether such conditions in fact existed. She had heard it said
casually that her husband was not intoxicated at the time of his death,
but she does' not appear to have been aware that intoxication at that
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time: would 'forfdthis,rigbfto indemnity,' while '~he had' been repeat
edly aissared that the indemnity would stirety be paid~While in this
ftameofmind she was suddenly assured, in the most positive manner.
by at least two high, officers of the order', that she had no claim against
the order, and that the sum,of $1 ,000which they proposed to pay was
not paid byway of compromise of a doubtful claim, but was a mere
gratuity; Besides,shewasconstrained to an instant acceptance or
rejection of the offer When' she was in a low, depressed, and nervous
condition incident to sicknes'S" and the shock occasioned oy her hus
band's death. It is furthermore noteworthy that Brockhoff, the only
person with whom Mrs. McAdam had an opportunity to confer pri
vately, told her, in substance, that, while he "didn't understand much
about it," yet the two officers of the order who asserted that she had
no claim, "probably understood the situatiOn, * * * and, if there
was no claim, it would be better to accept" what they offered. This
statement, coming, as it did, from a member of the order and a friend
of her husband's, in whom she had- great confidence, undoubtedly in
duced her to believe that the representation that' she had no claim was
reliable, and that she ought to aCt on'it. We are of opinion that a
release obtained in the manner aforesaid cannot be upheld by a court
of equity. It is evident that Mrs. McAdam signed the release in the
belief that she was not entitled to any indemnity from the defendant
order, or, in 'other words, under a misconception of her legal rights,
which was occasioned by the confident assertion of two officers of the
order that she had no claim aga~rist it, and that what they proposed
to pay was in the nature of a gratuity. This statement implied that
McAdam was intoxicated when hemet his death, and that no action
had been taken by the order or the subordinate council to which the
deceased belonged that could operate to cure the alleged irregular
ities in the payment ofassessmenifs. Mrs. McAdam appears to have
had no knowledge concernii1g'th~ acts of the local council after her
husband wl;l.s in default, and, even if She had such knowledge, she was
not qualified to judge of the e,ffeceofsuch acts upon her right to in
demnity. On the other hand, the assertion that she had "no claim,'"
or was not entitled to any indemnity, was made by persons who pre
sumptively were well acquailltetl with all the facts on which her
,right to indemnity depended/ and :whb were thoroughly conversant
with the constitution of the order, and whose statements, for these
reasons, could and ought to be re,lied' upon. In any aspect of the
case, when the 'release was 6btairi~d the parties did not negotiate on
equ~l terms. The agents of the order who induced the appellee to
sign the release took advantage oiher ignorance of material facts,
oruwhich her rights depended, as well as of her ignorance of matters
of Jaw, and hurried her to a decision with indecent haste when she
was,in a nervous and enfeebled condition. As a natural result of
such conduct, she was misled and induced to act under a misconcep":
ti9n' of her legal rights, for which the appellant .should be held re
sponsible.:· In such cases courts of equity will afford relief. In his.
workon Equity Jurisprudence, § 849, Mr. Pomeroy, after considering
at length thecharatter of mistakes which will serve to entitle one to·
reliefin the forum of equity, says:
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"A person may be ignorant or mistaken as to his own antecedent existing
legal rights, interests, duties, liabilities, or other relations, while he accurately
understands the legal scope of a transaction into which he enters, and its legal
effect upon his rights and liabilities. * * * Olurts have felt the impera
tive demands of justice, and have aided the mistaken parties, although they
have often assigned as the reason for doing so some inequitable conduct of the
other party, which they have inferred or assumed. The real reason for this
judicial tendency is obvious, although it has not always been assigned. A
private legal right, title, estate, interest, duty, or liability is always a very
complex conception. It necessarily depends so much upon conditions of fact
that it is difficult, if not impossible, to form a distinct notion of a private
legal right, interest, or liability separated from the facts in which it is in
volved and upon which it depends. Mistakes, therefore, of a person, with
respect to his own private legal rights and liabilities, may be properly re
garded-as in a great measure they really are---and may be dealt with a!!l
mistakes of fact."

Further on in the same section he formulates the following general
rule as being eminently just and based on principle, namely:

"Wherever a person is ignorant or mistaken with respect to his own ante
cedent and existing private legal rights, interests, estates, duties, liabilities,
or other relation, either of property or contract or personal status, and enters
into sometransaction,the legal scope and operation of which he correctly
apprehends and understands, for the purpose of affecting such assumed rights,
interests, or relations, or of carrying out such assumed duties .or liabilities,
equity will grant its relief, defensive or affirmative; treating the mistake as
analogous to, if not identical with, a mistake of fact."

Other text-writers have, in substance, expressed their approval of
this doctrine. Kerr on Fraud & Mistake (American Notes by Bump)
pp. 398, 400, 4°1 ; Eaton on Equity, p. 263. In addition to the au
thorities which are cited by Mr. Pomeroy as recognizing the doctrine
stated in the text, the following cases may also be consulted as cases
where the doctrine in question has been stated, or, if not stated in
terms, has been practically applied: Gerdine v. Menage, 41 Minn.
417,421,43 N. W. 91; Renard v. Clink, 91 Mich. 1,3, 51 N. W. 692,
30 Am. St. Rep. 458; Whelen's Appeal, 70 Pa. 410, 427; Berry v.
American Central Ins. Co., 132 N. Y. 49,53,54,30 N. E. 254, 28 Am.
St. Rep. 548; Freeman v. Curtis, 51 Me. 140; Skillman v. Teeple, I
N. J. Eq. 232, 245; Bonney v. Stoughton (Ill.) 13 N. E. 833, 837.
See, also, Billings v. Aspen Mining & Smelting Co., 51 Fed. 338, 347,
348,2 C. C. A. 252,261,262.

It would not alter the conclusion at which we have arrived, namely,
that the release in question ought not to be upheld, even if it were
conceded that, when the appellant's agents represented to the ap
pellee that she had no claim against the order, they supposed the
statement to be true. In point of fact, it was not true. She did have
a valid claim against the order in the sum of $6,300, and it cannot
be permitted to profit by a false representation made by its agents,
on which the appellee confidently relied, although it was unwittingly
made. The manner in which the release was obtained, and the con
duct of the appellant's agents on that occasion, preclude such a result.
They did not lay before Mrs. McAdam ~ll the facts on which her
right to indemnity depended, with which facts they must be pre
sumed to have been acquainted, and, after stating their own view of
her rights in the premises, request her to seek competent legal ad-

125F.-24
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Vice~wP1ich"tq~y 'l1ntst ,'hate knowntlha:tshe needed badly, before
~ct~g"9~~,~~iJjr,~positiQp.,'t(faccept~I,oOO,i1?'. discharge'''ofall ~laims.
,On:the,,~Qtrary, they referred her fOr:f:l.dvlce to one of theIr own
number,. a: member of the or,der, in whom, as they well knew, she
had great 1conpdence" 'and,' whose 'adviCe would doubtless control' her
action~ :Wl#>';,m'erely conti'~ll1ed the statement of hi~ associates. By
their conduct theyals() compelled an imme~iate decision, without al
lowing her, :adequate time, for proper deliberation. That Mrs. Mc
Adam w~s'tak~n bY,'surprise, having previously been informed that
the indetpllitx would sl1te~y be paid, and that she did l:l0,tdeal on equal
terms WIth "the: agents Qfthe order, and for these,reasol1s was led
to act. hastily and improvidently, admits, we think, of, no controversy.
And where such a state of facts is disclosed, it seems that courts of
e,guity Willa,fford r,e,l,ief, ,a"ga"i,ns,ta m,"i,sta,~e, ' although. it, was,pure1y
one of law. Coffman v.,Lockout Ba~k" 5 Lea, 232, 40 Am. Rep.
31, 34; Ev~ns v. Llp.w~llyn, 2 Brown, eh. IS0; 2 Pomeroy's Eg. Jur.
§ 847; ,'~ ~t,9.ry'sEq. Jtir;l§§ 1$4, ~51. ,

AnotPe~'icqnsideration, whWh ,cannot .b( overlQoked, and should
have some weight .in a case of this character, is the fact that the
defendantorde.rp~ofesses:f~ be a fraternal association consisting ex
clusively ,b"f'lcon1m~:rda:L trayelers-:-a'nassociationor.ganized, as its
constitutioti: deClares, '~togive all mbral and inaterial ,aid in its power
to its members and those depending on them. Also to assist the
widows and orphans bf deceased members." If these professions do
not in themgelves establish a relationbfpeculiar confidence and trust
between' ,the<lrderahd its members;' including the fal11iliesof de
ceased mei1lbers;' which ilflposedfi itth:eduty, in aU of 'its dealings
with them,iiof, exercising, ,the' highest degree of fairness and good
fa~th, they at least justify a ,court of e~u~ty in co,ndemning the. un
fatr method by WhICh the 1'elease nOW1Il questlOn was obtamed.
We are of opinion that the Circuit Court acted' properly in cancel
ingand annulling it, ,and that the decree:below should he, affirmed.

It is so ordered. ' , ' , ,

WEEKSv. INTERNATIONAL TRUST 00.

(Oircuit Court ot 4ppe,aIl!, First Circ,u,it. O~tQber6, 19Q3.)

Nn.473.

1. JURISDIC~ION, ,,9F , FE~ERAL 'CP~~T.s-:F~DE~i,,' Qu~s~~oN":"AcTWN. AGAINST
:A.OENT01l' INSOLVEN'JdNATIONAL BANK. ," , ,

An actlonagaillst a ,stockholder's agent for winding up the afl'airs
of a nationa!bank lit Olll!:jof Which a federalcouJ'i: has jurisdiction, irre
spectiFept citlzenshil).llnc;l,er,sectloIl4! Jud~ciary Act ~ug..13, 1888, c.

, 866, 25 Stat.. 436 [U.S.:Comp:St. '190;1, p., 514]. '
'.;: :NATIONAL BA,NKS,...:.P()VtEiiUf=LEASE OFt'1tO:rERTY. " '

, '" A nationalbllnk ,hdfpllwer;to-'lealie property fol' Its oc{!upancy In con·
ducting its business tara ,term'~ttending~eyondthe e:ll;piration of Its
Cll/lrler, eventhough tb,elell.$el~ll:flSIgnableolllyby cQ~sen~ of the lessor.

;:, t:1. .TurlsdICtioDQt tlldetalcoutts :'M~aseli!lirvolvrng"federal question, see
:noOO to :Baifeyv. 'Mosher, 110; C• .A; 308; 'M:bntllrlil. Ore-Purchasing Co. v.
Bosto~;& M;,c.. 'O.'&S.Mln. CO.,35 O.O,'A:. 7~ .. ,
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3. BAME-CONSTRUCTION Oll' LEASE-OPTION TO REI,B:T All'TER RE-ENTRY ...'1
TENANT'S RISK.

A lease provided that on a breach of any of its covenants by the less~e

the lessors might re-enter and resume possession, "and thereupon the
lessors may, at their discretion, relet the premises at the risk of the
lessee, who shall remain for the residue of said term responsible for the
rent herein reserved, and shall be credited with such amounts only as
shall be by the lessors actually realized." Beld that, to entitle the lessors
to recover rent under such provision after a re-entry and resumption of
possession by them, they must show an election to relet the premises.
and that where the evidence did not show any oll'er to relet, except at
an increased rental, the question of such election was one for the jury.

4. LANDLORD AND TENANT-AcTION ON LEASE-PLEADING.
That the declaration in an action by a lessor agamst the lessee, after

default by the latter in the payment of rent and re-entry by the lessor,
states the cause of action as one for the recovery of rent, instead of for
damages for breach of covenant. is immaterial where the lease provides
that in such case the lessee shall remain responsible for the rent during
the term.

5. BAME-TRANSFER Oll' PROPERTY BY LESSOR.
A provision of a lease giving the lessor, in case of re-entry for condi

tion broken, a discretion to relet the premises at the lessee's risk, must
be construed as giving such election to the landlord in interest at the
time, in case of a conveyance of the premises by the original lessor.

In Error to the Circuit Court of the United States for the District
of Massachusetts.

For opinion below, see II6 Fed. 898.
Edward E. Blodgett and G. Philip Wardner (Eugene P. Carver, on

the brief), for plaintiff in error. .
Robert M. Morse (William M. Richardson, on the brief), for defend

ant in error.
Before COLT, Circuit Judge, and BROWN and LOWELL, Dis

trict Judges.

LOWELL, District Judge. This is an action brought against the
plaintiff in error, receiver of the Broadway National Bank, upon a
covenant in a lease of the first floor and basement of a building on
Milk street, in Boston, given by the predecessors in title of the defend
ant in error to the bank. In this opinion the plaintiff in error will be
called the defendant, and the defendant in error the plaintiff. The
bank had occupied since 1884 a part of the premises described in the
lease. On March 30, 1893, the owners of the building had let the first
floor to the bank. The lease ran for six years from April 30, 1893,
and was signed, on the part of the lessee, "Broadway National Bank,
by James B. Kellogg, Cashier." On August II, 1898, Parkman and
others, then owners of the premises, executed to the bank the lease
here in question for a term of 10 years from April I, 1899, at a rent of
$6,000 a year. This lease was signed, "Broadway National Bank,
by Roswell C. Downer, President." There was no vote authorizing
Downer to negotiate or to execute the lease, but the directors knew
that he was negotiating for a lease in behalf of the bank, and on July
27, 18gB, they voted that he be authorized to execute a lease from
the bank to one Pray, upon such terms and with such covenants as
to Downer might seem fit. By this vote they intended to authorize
Downer to let to Pray one-half of the basement which the bank was
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then occupying under a verbal agreement for a new lease made with
Par,krpan and the .other owner~,of the property. A lease for two
years was thereafter executed by Downer in accordance with the vote.
On March 28, 1899, the lessors sold the whole building to the defend
ant in error. On December 16, 1899, the bank became ins()lvent, and
the comptroller of the currency appointed Wing as its receiver. On
February IS, 1900, the comptroller released the estate of the bank to
the defendant, as the stockholders' agent. Between December 16,
1899, and January 5,1900, the plaintiff eritered upon the premises and
repossessed itself of the same as of its former estate. The plaintiff
agreed with the receiver and the defendant that the occupation of the
premises by the two latter after January 5, 1900, should be taken as
a tenancy at will, and sho'Uld not operate as a waiver by the plaintiff
of its termination of the. lease or the bank's tenancy thereunder, nor
operate as an affirmance or acknowledgment by the bank or the re
ceiver or the stockholders' agent of any liability on their part under
the lease. The defendant occupied the premises until May 19, 1900.
Except as above stated,th~ plaintiff had possession of the premises
since its re-entry. The bank's ..charter was issued September 29, 1884,
and was limited to expire October 3, 1904.

The lease, in addition to the terms above stated, contained the fol
lowing clause:

"Provided, always, and these presents are upon this condition, that if the
saiq lessee or its succeSSOrs or assigns door shall neglect or fail to perform
and oberve any or either of the covenants contained in this instrument, which
on its or their part are to be performed, or if the said lessee shall be de
clared bankrupt or insolvent accordiri~ to law, or if any assignment shall
be made of its property for the benefit of creditors, then and in either of
the said cases the lessors, or those J;1aving their estate in the .said premises,
lawfully may, immediately or at any time thereafter, and whilst such neg
lect or default continues, and without further notice or demand, enter into
and upon the said premises or any part thereof, in the na,me.of the whole,
and vepossessthe same as of t:q,eir fOrmer estate, and 'exp~l the said lessee
and those claiming under it, tlind remove' its effects (forcibly, if necessary),
without being taken or deetpedgpilty. of any manner o.f trespass, and with
out prejudice to any remedies whicJ;1. might otherwise be used for arrears of
rent or preceding breach of covenant; . ani! thereupon the lessors may, at
their discretion, relet the premises, at the risk of the lessee, who sllall remain
for the residue of said term responsible for the. rent herein reserved,and
shall be credited with sucb, amounts Qnly as shall be by ~e l~ssors.actually
realized."

On June 21, Igol, the plaintiff brought suit. After 'setting out a
parto£. the facts heretofore stated, the declaration proceeded as fol-
10w:s: ..

''That by the terms of1llaid lease said bank, notwithstanding such entry
and taking posses$ion by tbeplaintiff, remained and remains responsible for
tbe. rent reserved bY.saidll;!lil.se; that the rent due on the' last days of May,
1900, June; 1900, • •• and May, 1901, was unpaid; that demand for
said .rent was duly. made 'of said bank when said amounts were seyerally
due; and that the total amoUn't <if rent duennd unpaid May 31, 1901, was
$6,500, for which said bank is: responsible; that' on January 22, 1900, John
W. WeeJ;:swas duly ele~ted agent; • • • and that on ]!'ebruary 15,1900.
~e Oomptroller of the Currency and Daniel .G. Win~, receiver as aforesaid,
duly transferred and delivered to said Weeks, as 'agent of the Broadway
National Bank, all the assets and property of. said bank;: and that by virtuo
of the appointment of said WeeIts as agent and ·of the other acts aforesaid
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he became and Is Hable to be sued In his own name for the rent hereIn
before set forth."

, The defendant pleaded a general denial and a payment, and also
that upon the termination of the lease it became the plaintiffs duty
to use all reasonable effort to relet the premises, so as to minimize
the damages; that, if the plaintiff had used such effort, suitable and
responsible parties were willing at various times to hire the premises
in question at a rent as great as, or greater than, the rent reserved
in the lease to the bank; that the plaintiff willfully and arbitrarily re
fused to accept these parties as tenants; that the defendant offered to
the plaintiff several specified suitable and responsible tenants, whom
the plaintiff arbitrarily and unreasonably refused to accept. At the
trial the Circuit Court directed a verdict for the plaintiff for an amount
equal to the rent reserved in the lease for the time in question, less
certain payments actually made to the plaintiff by the occupant of the
basement, formerly the bank's subtenant. The case is here upon the
defendant's exceptions. In discussing some of these exceptions ·fur
ther evidence bearing upon them will be set forth in addition to the
general statement of the case above made.

I. The defendant excepted to the jurisdiction of the Circuit Court.
The jurisdiction is based upon Act Aug. 13, 1888, c. 866, § 4,
25 Stat. 436 [D. S. Compo St. 1901, p. 514]:

"That all national banking associations established under the laws of the
United States shall, for the purposes of all actions, by or against them, real,
personal, or mixed, and all suits in equity, be deemed citizens of the states
in which they are respectively located; and in such cases the circuit and
district courts shall not have jurisdiction other than such as they would have
in cases between individual citizens of the same state. The provisions of
this section shall not be held to affect the jurisdiction of the courts of the
United States in cases commenced by the United States or by direction of
any officer thereof, or cases for winding up the affairs of any such bank."

That the receiver of a national bank may be sued in the Circuit
Court, irrespective of citizenship, was decided in Auten v. D. S.
Bank, 174 D. S. 125, 19 Sup. Ct. 628, 43 L. Ed. 920. That a stock
holders' agent in this respect stands like a receiver was decided by the
Circuit Court of Appeals for the Ninth Circuit in Guarantee Co.
v. Hanway, 104 Fed. 369, 44 C. C. A. 312. With that decision we
find no reason todisagTee. See, also, In re Chetwood, 165 D. S.
443, 459, 17 Sup. Ct. 385, 41 L. Ed. 782. The exception is overruled.

2. The defendant contended that the lease in question, whose term
extended beyond the expiration of the bank's charter, was ultra vires
and void, and he excepted to the ruling that the bank could take such
a lease. In Brown V. Schleier, II8 Fed. 981, 55 C. C. A. 475, the
Circuit Court of Appeals for the Eighth Circuit held that a national
bank can take a lease for 99 years. That court said that the lease
there in question "was an interest which was salable during the life
of the corporation or on its dissolution." 118 Fed. 984~ 55 C. C. A.
478. In the case at bar the bank's interest could be alienated only
with the consent of the lessor. But we are not prepared to hold that
the difference (if there be one) between the lease in Brown V. Schleier
and the lease in this case is material to the validity of the latter.
Strictly speaking, the lease here in question is alienable, though alien-
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able 6nlyup6ha condition. The Cdildit'ionis usual, af any' rate in
Massachusetts. And the assignment of a lease, even where 'permit
ted unconditionaHy, does ;not free the lessee from his obligations
thereunder; ,'he remains liable on his covenants, unless the lessor ex~

pressly or by implication releases the :liability. To require unrestrict
ed assignability in those leases taken bya national bank which .extend
beyond its charter wQuldhamper the bank in obtaining a lease, with
out relieving the bank from embarrassment at the charter's expiration.
Considering that the charter of a national bank may be extended as a
matter of course (Act July 12, I882,C.290, § I, 22 Stat. 162 [U. S.
Compo St. 1901, P.3457]), we hold that Congress did not intend to for
bid such a corporation from hiring banking rooms for a term extend
ing beyond the period of its existing charter. When, for example,
but three years of its chartered existence are left, it will be unduly
hampeted,if it is not permitted to take a lease for more than three
years. In McCormick v. Market Bank, 165 U. S. 538, 17 Sup. Ct.
433; 41 L.Ed. 817, at the time the lease was executed the bank had
no, authority to execute a lease of any sort, and the case does not as
sist us in determining what sorts of leases a national bank may validly
enter into. What would,be the effect of a lease which, in respect of
length of term or otherwise; was entered into for some purpose other
than that of meeting the reasonable needs of the bank,' we need not
discuss at this time. This exception of the defendant is therefore
overruled.

3. The defendant conteMed that Downer, the president of the
bank, was never authodze~l.to execute .the lease, and that the bank
and the defendant were never bound by its terms, and he excepted to
the ruling of the judge ,that the lease was validly executed. The
evidence above stated was clearly sufficient to submit to the jury upon
the question of ratification, and, upon the whole, we deem it so con
vincing as to justify the direction given by the court. .

~. The defendant contended that, even if the plaintiff had a good
cause of action on the facts set forth and proved, it could not recover
under an allegation of liability for rent, because the defendant was not
liable for rent, but only for breach of covenant. We think the dec
laration sufficiently sets out a claim for a breach of the bank's cove
nant, and is not limited to a claim for rent eo nomine. In its use of
the word "rent" the declaration follows the lease, and in this respect
the meaning of both is plain. Perhaps it would have been more accu
rate, in both lease and declaration, to substitute for the word "rent"
the phrase "a sum of money equal in amount to the rent"; but such a
substitution in the declaration, after· the original inaccuracy of the
lease, would have been needlessly verbose. This exception is there
fore overruled.

5. The defendant contended, and laid particular stress upon the
contention, that theplail'ltiff could not recover under the clause in
the lease. hereinbefore set '. forth without some effort on its part to
relet the premises. Upon this point the learned judge instructed the
jury as follows:

"r think the construction which the defendant asks me to put on it (the
covenant in the lease) is a narrow one, and rather a strained one, which I
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would not be justi1led in giving It. Take the clause as It stands, and re
ferring to the' words, 'Thereupon the lessors may at their discretion relet
the premises,' the defendant says that that imposes upon the plaintiff a cer
tain duty to use reasonable efforts to rent the property. I do not so read
it, at least as far as this court is concerned. I cannot justly hold that the
International Trust Company intended to assume any risk. I think the fair
construction of it is that they did not intend to incur any risk, but that they
intended to use their own discretion in the matter absolutely. Of course,
under such circumstances, where a man agrees to act only at his own dis
cretion, the law ordinarily says he must act with some degree of reasonable
ness and with some degree of justice, and have some regard to the rights
of the position of the other parties concerned. If that is the construction
to be given to this clause, still it remains on the defendant to show that the
plaintiff had abused that discretion; that it had proceeded with a certain
degree of willfulness. Now, I find no eVidence of that. I find. on sifting
out the testimony, only three tenants actually brought to the International
Trust Company in such a form as would present to it a fair question for
solution. The first was the Beacon Trust Company, which it was clearly
justified, and correct, in disregarding; the second was the Title Insurance
Company, as to which, under the circumstances, it was justified in using its
discretion. Whether or not its conclusion was correct, it was a case where
it had a right to solve according to its own discretion. The same with refer
ence to the tailoring establishment."

To these instructions the defendant duly excepted.
The plaintiff contended in argument, first, that it was entitled to

recover, even though it had willfully and even maliciously refused
to let the premises; and, second, that, if reasonable effort to relet
was required of it, the evidence showed that reasonable effort had
been made. Therefore this court has to determine, first, what is
the proper construction of the covenant in question? and, if the de
fendant's construction be found the correct one, then, second, what
does the evidence in this case show concerning the plaintiff's efforts
to relet?

We cannot adopt the plaintiff's construction of the covenant. At
common law, if a lessee broke a covenant of the lease, either the
covenant to pay rent or some other, and if the lessor had the right to
re-enter for breach of covenant, the lessor might take either of two
courses: .Either he might abstain from re-entry, in which case the
lessee remained liable on his covenant to pay rent until the end of the
term, or, on the other hand, he might re-enter and resume possession,
in which case the lessee's liability to pay rent was at an end. If the
lessor did not re-enter, he retained his right against the lessee, but
risked losing rent for his property by reason of the lessee's insolvency.
If he re-entered, he gained .the right to seek a solvent tenant, but ran
the risk of losing rent by reason of his inability to find one. A
covenant like that here in question, not uncommon in Massachusetts,
has fbrits object to give the lessor some of the advantages which re
sult from both the courses before described. The lessor is permitted
to seek a solvent tenant without letting go his hold upon the old one.
The covenant does not compel the lessor to relet or to attempt to relet
if he does not wish to do' so. He need not avail himself of the
covenant. He may stiJl abstain from re-entry, and so hold the lessee
liable for rent eo nomine. "He may still re-enter, and thereafter may
use the premises as he sees fit, or may leave them wholly unused.
The lessee cannot complain of either action. By the first he is' left
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in possessi<m: ()f the premises i :by' th6 5¢Cond 'he'is relieved from his
liability, under',tne covenant; topay'f1ent. On' the other hand, the
Ies~or'mayJ~va~Ihimself of the covemrpt. He inat re-enter, and may
exerc~se.hisdiscretion to relet t~epremises at the risk of the lessee.
The exercise of this discretion is manifested by a reletting or by an
attempt to relet. If tbere is an' actual' reletting, the covenant be
comes. operative, and the original lessee is liable for the deficiency of
rent, at ~y rate if the reletting is honestly and reasonably made. If
an honest and reasonable attempt to relet is made without success,
then also the lessee is liable ; the lessor need not go through the form
of a reletting; But if the lessbr does not relet, and makes no attempt
to relet, he has not exercised the discretion nor has he made the elec
tion given him by the covenant, and, as we hold, it is only upon the
exercise of the lessor's discretion to relet that the covenant imposes
a Iiability:,uPQn the lessee. The re-entry has terminated the lessor's
right to J;e<;C5ver rent eo nomine, and the right given by the covenant
to recov:er the difference between the old rent and the new does not
arise until the election tordet has been made by the lessor. The
lease does not, indeed, impose upon the lessor any duty to relet or to
attempt to relet. The lease merely gives the lessor certain rights
upon his election to do certain acts.

The injustice. which woul<i result from the plaintiff's construction
of the lease makes it improbable that the parties intended such a con
struction. In argument, the plaintiff's counsel admitted that the
lessee's Iil1bility under the covenant would cease if the premises were
destroyed by fire or were actually used by the lessor. But to con
cede this is, to abandon the plaintiff's whole contention.' There is
no material distinction betw.een the actual use of premises by the
lessor, and his possession of premises with an intent to prevent actual
use by anybody else, and there is none between a general refusal to
relet and an unreasonable refusal to relet to a suitable tenant. We
go further, and hold that, in order to make the lessee liable under this
covenant, the lessor must within a reasonable time make his election
to relet, and must manifest that election by a reasonable attempt to
do so. What sort of an attempt he must make we need not discuss
here. In general, the effort must be that which a. reasonable land
owner would make under the circumstances. Nat every proposed
tenant need be accepted, but an unreasonable refusal to accept a suit
able tenant. will be deemed an abandonment of the election to relet
at the risk of the lessee. '

It was urged by the plaintiff's counsel that, if the construction thus
put upon the covenant be. the true one, much litigation will necessarily
result, becal,lse in almost every case the lessee will urge by way of
defense or of mitigation of damages that the lessor did not make any
reasonable attempt to relet, and, if the premises were relet, that they
were let at an unreasonably 19w price. We are not insensible to. the
force of thisargu1l1ent, but it assumes that the court and jury will be
unable to passWrIy upon the questions ,thus raised. If the argument
be urged by way of stating a hard case, we think that the case sug'"
gested by the plaintiff's counsel is harder, viz., that in which a tenant
under a long lease, who is early ejected for breaking one of its smallest
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-covenants, is compelled to pay full rent during the whole term, while
the lessor declines to receive a new tenant. A construction which
gives an arbitrary right of forfeiture of the tenant's beneficial interest,
while holding him to the payment oUull rent, is to be .avoideq.

In several cases the courts of Massachusetts have dealt with the
covenant here in question, and in none of their decisions do we find
anything opposed to the conclusion we have reached. See 'Nay v.
Reed, 6 Allen, 364; Bowditch v. Raymond, 146 Mass. 109, 15 N. E.
285. In the latter case the court said: "At the first publication of
notice there was a contingency, not merely as to the amount of lia
bilitv, but as to whether it would ever attach or arise out of the
covenant. The lessors in their discretion might not relet the prem
ises, but resume possession of them." This language implies that
resumption of possession without reletting prevents the obligation
of the covenant from attaching to the lessee.

Having thus determined that the plaintiff, in order to recover, must
show an election to relet the premises, we next consider if an election
to relet was so clearly shown as to justify the instructions quotec
above.

We cannot take this view of the evidence. To go no farther, we
fil'cl that the plaintiff's president testified that he told several persons
"';10 inquired the price of the premises that he asked $6,000 for the
banking rooms, and that he never quoted a lower price. The banking
rooms in question were on the first floor of the building. The base
ment was in the actual occupation of the bank's old subtenant, who
was paying therefor to the plaintiff more than $2,000 a year. The
testimony of the plaintiff's president amounts to this: That, instead
of ·seeking by a reasonable re1etting to reduce the sum which the
defendant was bound to pay, the plaintiff was holding out to possible
tenants a demand for a rent more than $2,000 larger than that stipu
lated for in the old lease. The evidence was sufficient to warrant a
jury in finding that the plaintiff did not elect his remedy of reletting the
premises. It was argued that the evidence showed that the plaintiff
had elected not to relet, and so that the court should have ordered a
verdict for the defendant; upon the whole, however, we think the
issue should have been decided by the jury under proper instructions.

6. The defendant further objected that the discretion stipulated
for in the covenant was that of the original lessors, and not that of
the plaintiff or actual owner of the premises. Thus to construe the
covenant would deprive it of all its value. The discretion intended by
the lease was that of the landlord in interest, not that of some one
who had been the landlord at an earlier time. In this respect the
ruling of the court below was correct.

The judgment of the Circuit Court is reversed, the verdict is set
aside, the case is remanded to that court for further proceedings in
accordance with the opinion passed down this day, and the costs of
appeal are awarded to the plaintiff in error.
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mUTED STATES PEG-WOOD, SHANK & LEATlJElR BOARD CO.
v•.B. F. STuRTEVANT CO.

'(C1rcuit COurt otAppeals;· ~irstCircuit. October 6, 1908.)
, ., No. 480.' "

1. PATENTS-ANTICIPATION-CONSTRUCTiON 01' CLAIMS.
The rule applied that t~efact that the machine of a patent is capable

of a method of use not referred to ,11,0r indicated in the patent cannot
be availed of to affect the construCtiOn of the claims.

2. SAME-MACHINE FOR CUT'i'rNG BHOE-SH.\NIt· STTFFENERR.
The Lewis patent, No. 607,602, fbr 'a machine for cutting shoe-shank

stiffeners, is void for anticipation;
8. BAME-!NVRNTION.

The substitution in a machine. ,of a common drive shaft for other meth
ods of drivlDg is too familiar in the mechanical arts to constitute inven·
tion, under ordinary circumstances. '

4. SAME. . ,
"Mean. for holding in and out of operative position'" a part of a ma

chine are so common in the arts tha,t there can be nO invention in such
means, except in the details thereof, unless under exceptional circum
stances.

5. SAME-MACHINE fOR CUTTIN(J BHA:!Ol: PIECES.
The Lewis patent, No. 675,661; for a· machine for cutting shank pieces

for $hoel!l, claims 1, 2, 3, 4, 12, and 19, are void .for lack of invention.
Claim 15 construed, and ,held, p.ot infringed.

Appeal from the Circuit Court of the. United States for the District
of Massachusetts. '

For opinion beIoW1~eel22 Fed. 47o~
James E. Maynadierand George A. Rockwell, for appellant.
Elmer P.' Howe and BenjaminPhiUips, for appellee.

Before COLT and PUTNAM. 'Circuit Judges. and ALDRICH
District Judge.

PUTNAM, Circuit Judge. This':hill is, based on'the alleged in
fringements of two patents for alleged inventions-one to George E.
M. Lewis, No. 607,602, issued on.July 19, 18gS, onan.application filed
on October 30, 1897; and the o~her, No. 675,661, issued on June 4,
IgOl, on an application filed,()~ ,April 4, 1900, to John Lewis, a
brother of George E. M. Lewis, who; assigned one-half of his interest
to the latter. Patent No. 675,qo'l covers. o~ly improvements on the
earlier one. Both relate to macqines for cutting "shoe-shank stiffen-
ers" or "shank pieces" from wood veneers. . '

The litigation with reference to patent No. 607,6P2 is limited to the
third claim as fol.lows:

"(3) In a machine for cutting shoe-shank stiffeners, the combination with
the cutting-bloc~theknives, and the ,cam, h, of the reciprocating holder, i,
intermediate of the knives, the lever, e', pivoted to the frame, the rods, h',
connecting the holder, i, with the lever, e', the roller, 0', on the extremity
.of e', and the spring, g', for pressing the roller, 0', against the cam, h', SUb
stantially as set forth."

1: 1. See Patents, vol. 38, Cent. Dig. I 241.
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The specification fails to express the state of the art or the nature
and purpose of the invention in any comprehensible manner. It
deals with numerous small details of machinery, and points out the
purpose in such general terms as not to be practically useful. The
record also fails to explain in a clear manner what is thus omitted
from the specification. We gather that the stiffeners are cut trans
versely of the ribbon of veneer; that is, at a right angle to the length
of the ribbon, or substantially so. It is desired, also, that the cut
shall leave the edges or sides of the stiffeners beveled. The in
vention, among other things, relates to two knives operating in
converging lines on the surface of the veneer, so one of them cuts
through the veneer with a bevel to or from the center of the stiffener,
while the other cuts with a bevel to or from that center, but with a
reversed direction. Both knives reciprocate towards and from the
veneer; and it is plain from the mechanism that it would be within
the competency of any machinist of ordinary skill to arrange them
so that they would reciprocate simultaneously. Of course, ~ny

machinist would thus arrange them, because a simultaneous recipro
cation would result in better work and increased speed. That such
a simultaneous reciprocation is to be accepted as a part of the claim,
introduced therein by the words "substantially as set forth," is plain,
because the specification uses the words "upward movement of the
knives," and also the expression, "knives moved on the downward
stroke," each of which, by using the singular number for the words
"movement" and "stroke," contemplates only a single, and therefore
a simultaneous, action in either direction.

All the details of this clam are of that class of which the common
arts have many equivalents. Nothing in the record tends to prove
to us, with reference to any of these details, that there is any pecu
liarity indicating an inventive spirit which distinguishes them from
equivalent methods well known in the prior art of obtaining like
movements of dfferent parts of machines. Indeed, the complain
ant's expert testifies that "the only new and fundamental and useful
parts of this machine" (meaning the patented machine) "are the two
obliquely placed cutting knives; their adjuncts, such as the chop
ping block and holder." He adds, "I do not consider the means
for operating the knives or the feeding mechanism to be new."

The learned judge who sat in the Circuit Court dismissed the bill,
so far as it relates to patent 607,602, on the ground that the sup
posed invention was anticipated by a machine constructed in 1892
by J. Roak Pulsifer. His opinion (122 Fed. 470) puts this with suf
ficient detail and clearness to save us the necessity of adding much
thereto. There is here no such question as arose in Brooks v. Sacks,
81 Fed. 403, 26 C. C. A. 456, decided by this court on June 10, 1897,
with reference to the existence, construction, function, and actual use
of the alleged anticipation. Bearing in mind what we have cited from
the testimony of the complainant's expert, to the effect that the means
for operating the knives or the feeding mechanism in its machine
were not new, with which we agree, the Pulsifer machine was me
chanically the same as that now in controversy. It was capable of
doing exactly the same work, although used by Pulsifer on leather-
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board, and not on wood veneers. It required no readjustment which
presumably involved the inventive faculty for the purpose of doing
the work to which Lewis applied his device. There is n(')thing in the
record showing that the trade had been looking in vain for suitable
means of cutting out shanks or stiffeners from wood veneers, to
bring the case within Watson v. Stevens, 51 Fed. 757, 2 C. C. A. 500,
decided by this court on September 6, 1892. On the other hand, in
McKay-Copeland Lasting Mach. Co. v. Copeland Rapid-Laster Mfg-.
Co., 77 Fed. 306, and 80 Fed. 518, 25 C. C. A. 6n, decided by the
Circuit Court for the. District of Maine on August 18, 1896, and by
this court on April ::l4, 1897, a device for' clamping counters of leather
was h~ld to be anticipated by a prior wood-bending machine, con
taining the same parts, and operating on the same method. The
analogy between the two anticipations is so striking as to require on
our part no further discussion in support of the conclusion reached by
the Circuit Court with reference to this patent.

We must not overlook the proposition brought to our attention,
and discussed in the opinion of theeircuit Court, that machines con
structed under patent No. 607,602 have been used to cut out the
"waste" between the shanks or stiffeners; thus, in cutting, bringing
the thin edge of each bevel against the chopping block, and there sup
porting it during the process, with a claimed resultant of giving better
work. It is ,enough to say, however, that the patent on its face
does not show the slightest indication of this method of operation.
Thus, according to the axiomatic rule applied by us in Long v. Pope
Mfg. Co., 75 Fed. 835, 839, 21 C. C. A. 533, and in Heap v. Tremont
& Suffolk Mills, 82 Fed. 449, 457, 27 C. C. A. 316, this subsequent
method of use cannot be availed of to affect l:he construction of claim
3 for the purpose of saving this case. Moreover, underlying this dis
tinction between cutting out the waste and cutting out the shanks or
stiffeners, is the fact that it is a mere question of feed, which can be
regulated in any machine so soon as it is perceived that it is desirable
so to do., The Circuit Court was right in holding that this proposi-
tion of the complainant is ineffective. .

This brings us to patent No. 675,661, in which there are several
claims in issue. This patent is for improvements in details on No.
607,602. With reference to all the claims except 15, the complainant
submits to us that their characteristics are in "a common drive shaft,.
straight-edge cutting knives, which approach the material simul
taneously,moving obliquely towards each other on their cutting
stroke, and cutting out waste pieces between them, and means con
necting the knives and drive shaft." .As we have construed patent No.
607,602, the word "simultaneously" .introduces nothing novel, and.
the onlv new element is the common drive shaft.

John'Lewis testifies that the main difficulty in his brother's machine
of patent No. 607,602, which led to the witness' common drive shaft,
was the disadvantage of too many connections. While it is perhaps
true that somttimes the mere simplification of mechanism by omit
ting parts may amount to patentable invention, yet this is only under
exceptional circumstances, none of which appear in the case before
us. The, substitution in the arts ofa common drive shaft for other-
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methods of driving is altogether too familiar to be held to be any
thing more than a mechanical improvement of an ordinary class, unless
circumstances appear which this record does not disclose. Therefore,
as the Circuit Court held, there is nothing in these claims, in the
light of what the record shows, which amounts to patentable inven
tion. '

Claim IS is as follows:
"(15) In a machine for cutting shank-pieces from a strip or ribbon. a main

frame, a feed-roller mounted therein, an auxiliary frame hinged to said main
frame having a roller mounted in Its outer end, said rollers adapted to co
operate with each other to feed the strip or ribbon to the cutting-knives, and
means for holding said rollers in or out of operative position, substantially as
described."

It is impossible to discover in this claim any novel element, unless
it be in the means for holding the rollers in and out of operative po
sition. The mounting of one roller on a frame auxiliary to that which
carries the main roller is certainly so common in the arts that we
must take cognizance that it affords nothing new. The means for
holding the rollers in and out of operative position referred to in the
claim are described at great length and with much detail in the speci
fication. They are simply locking contrivances, which also are so
commonly used in the arts for holding in and out of operative position
that nothing of that nature can be patentable, unless it contains some
thing peculiar in the devices used therefor. In this respect the patent
falls within the underlying principle applied in Bates v. Keith (C. C.)
82 Fed. 100, 103, affirmed by this court in 84 Fed. 1014, 28 C. C. A.
638, in the following language:

"Guides used in connection with sewing machines, and for innumerablp
other purposes, have been so common in the arts, and have been used from
time immemorial for so many purposes, that it would be an unreasonable
state of the law which would deny as a common right to every artisan allli
manufacturer freedom to procure or frame guides suited for his art, or for
his particular subdivision of any art. In this respect it is impossible to draw
any essential distinction between the common right and privilege of every
person to adapt guides to his own peculiar necessities and the like riJ:{ht to
shape gouges or plane irons, or combine them of different shapes, accordrng
to the changing necessities or desires of carpentry, or to devise, subdivide,
or change the form of boxes, or other packing cases, according to the neces
sities of each particular trade."

In like manner, in Nutter v. Brown, 98 Fed. 892, 893, 39 C. C. A.
332, quoting from Consolidated Electric Company v. Holtzer, 67 Fed.
907, IS C. C. A. 63, we said:

"In Consolidated Electric Company v. Holtzer, 67 Fed. 907, 15 C. C. A. 63,
decided by us on April 6, 1895, it was said, at page 908, 67 Fed., and page
64, 15 C. C. A., that 'the right to improve on prior devices by making solid
castings in lieu of constructions of attached parts is so universal in the arts
as to have become a common one, so that the burden rests on anyone who
sets up this improvement in any particular instance as patentable to show
special reasons to support his claim.' So, by parity of reasoning, it is so com
mon in the arts to shift the movable point, when there is a movable point,
that the mere statement that It Is shifted will not enable the court to pro
nounce that there has been a substantial advance."

Following these practical applications of rules for aiding in the de
termination of what does or does not involve patentable invention, we
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repeat whaf we have already said, that the subject~matter of "means
for holding" "in and out of operative position" is so universal in the
arts thattherecan be no invention except in the details thereof, unless
under exceptional circumstances, which do not eXist, at bar. The
Circuit Court was of the opinibm. ,that the respondent's machine has
no "means for holding" the feed roller "in and out of operative posi
tion." Possibly this might need some qualification; but, however
that may be, it is 'entirely plain that the respondent does not use the
particular means pointed out 'with so much detail by the complainant.
It follows, therefore, thatthe1respondentdoes ndt infringe claim IS,
and that the conclusions, of the Circuit Court with reference to patent
No. 675,661 are also correct.

The decree of the Circ;:uit Court is affirmed, and the, appellee will
recover its costs pf appeal.' ,

UNITED STATES PEG-WOOD, 'BRANK' & LEATHER BOARD CO. v.
B. F. STURTEVANT CO.

(ClrcuftOourt of Appeals, First Circuit October 16, 1903.)
, 'No.481. '

1. PATENTS-'-INFRINGEMENT.,-VENEER-CUTTING MACIJINES.
The Lewis patent, No. 609,513, fora veneer-cutting machine, construed,

and held limited to the particular 'combination d,escribed, and, as so
limited, not infringed. ' '

Appeal' from the Circuit C~urt of th~ United States for the District
of Massachusetts. " '

For opinion below, see I22,Fed. 476.
James E.:Maynadier and George A. R~ckwell, for appellant.
E1mer P. Howe.and B~njamin Phillips, for appellee.
Before COr,T. and PVTNAM, Circuit Judges, ,arid ALDRICH,

District Judg~. . . . , , ' ,
I

PUTNAM, Circuit Judge.' This case relates to an alleged infringe
ment of letters patent 'No. 609,513, for i111provelllents in veneer-cut
ting machines, issued to George E. M. Lewis under date of August
23, 1898, on an applicatidnfiledon August 9, 18Sf7. There is only
one claim, as follows:

"In a veneer-cutting machine, the knife-block, and a curved knife-blade
secured thel'eto,combined w:ith 'the knife-block provided' with grooves, e,
the pivoted clamp, the screW';'Q, the presser-bar, g, held in ,position by the
clamp, the tW9 chamfering: ,knives placed in grooves in the block, A, and
held in position by the presser.bar, and the screws, t, for adjusting them, sub
stantiallyas shown and 'd~scrlbed."

The question is, that~f infringement, which depends on the nature
of Mr. Lewis's invention, and the construction, in the light thereof,
to be g1vefi to the chl.im inisslle. The ,specificatitm states the objects
of the invention to have been two, of which we need refer to only one,
as follows: "To provi<!le'!l11eanS by whicba curved or straight veneer
can be cut and chamfered on either one or both edges to a desired
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bevel by the simultaneous use of different knives." This is put at bar
by the complainant in different ways, but, among the rest, it is said
that the operation of cutting veneer and chamfering the edges by the
combined and simultaneous action of the various knives of the ma
chine and the presser-bar, constitutes the functional novelty. The
effect of this proposition, if sustained, would be that any machine
which has the elements thus specified would infringe, whatever might
be the means for holding the various parts in the relative operative
positions required.

On the other hand, the claim expressly enumerates as elements
"grooves, e," a "pivoted clamp," a "screw, Q," and a presser-bar "held
in position by the clamp." The specification also contains the follow
ing:

"This clamp is pivoted at P, and its pressure upon the presser-bar, g, is
controlled by the set-screw, Q, which passes through the outer end of the
knife-block, A."

The learned judge who decided the case in the Circuit Court (122
Fed. 476) found that the respondent's machine did not embody a piv
oted clamp, the screw, Q, or the grooves referred to in the specifica
tion, and that it used a direct acting clamp. He also found that the
use of the patentee's pivoted clamp, with the screw, Q, and the grooves,
was to facilitate removing the chamfering knives from the front of the
machine without removing the clamp, and that the respondent had
no equivalent meanS which would give it the same advantages. The
record sustains these findings. The only question is whether the
claim can be construed, in the light of the nature of the invention and
of the specification, to cover all means for holding the parts in their
relative operative positions, as maintained by the complainant at bar.
H it cannot, the decree of the Circuit Court dismissing the bill must
be affirmed.

Bearing on this question there are two propositions. One is that
on the face of the patent the claim is so positively limited that it can
not be construed to sustain the case; and the other is that, in the
light of what occurred in the Patent Office with reference to this pat
ent, the inventor consented that his claim should have a literal, narrow
construction. Bearing on questions of this character are lines of
cases which illustrate the extreme rules of construction one way and
the other. In Reece Buttonhole Machine Company v. Globe Button
hole Machine Company, 61 Fed. 958, 10 C. C. A. 194, the specifica
tion, and also the claims, detailed certain directions relating to the
mere order of the arrangement of the machine, which were clearly not
essential to its functions, and which also had nC) relation to the
invention which it embodied. The respondent made use of all the
elements of the complainant's invention, but reversed the described
arrangement of mechanical parts, and thus evaded only the mere
letter of the specification and claims. The invention marked a very
decided advance in the art, and was of great merit. We held that to
construe the claims as urged by the respondent was, in the light of
the context, unreasonable; and again, that, although the described
order of the mechanical parts was reversed, the rule of equivalents
protected the inventor.
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On the otherban'd, among cases .. which run to tHe :other extreme,
where the range of equivalents'is held to be veri narrow; are .Masten
v. Hunt (C. C.) 5IFed.'~)I6~55 Eed.78, SC. C.A.4Q;'Ball:& Socket
Fastener Co. v; Ball Glove Fastening Co., 58 'Fed; 818,' 7 C. c.
A. 498; Ball, & Socket Fastener Co. v. C.' A. Edg'!-rroi'i Mfg. Co.,
96 Fed. 489, 493;37C G:~A.523;:andMillatd v;,Ghase,' ro8 Fed;
399, 47 C. C.A-,. 429. .In somedf this class the nature~'of the in
vention prohibited anything except. the narrowest railge of equiva
lents, it being a practical rule that the range is proportionate to the
extent of theinventiou;'l but some' are within the expressions in 'the
Re.ece Case, at pages96tamd.962,t'Q,theeffect thatw.ords'and phrases
which tpight have been omitted may be so iiitrodticedas to leave the
courts no option except to regard them as limitations. .

When the application fQr the pate.ntio suit was',fjrsLfiled it con
tained three claims. The :first was f6r a combination in' 'a veneer
cutting machine, in general terms, of a curved-cutting knife-blade,
a curved presper~bar.anQ two Ghamfering knives, .'Ilhis is precisely •
what the complain-ant now maintains iUs entitled to cover. The sec
ond was for. a· combination, ina veneer-cutting. machine, in. general
terms, of, a curved knife-1::>ladeandacurv~d presser-bar. The third
was for a combination, in avel1eer~Ctlttitigmachine, in general terms,
of .a curved knife-blade withacbamfering knife or knives. The
learned judge who satin. the ,C~rcuit .Court carefully explained the
proceedings in the PatentOffi~;showing h.ow the patent came into
its prel1ent form; atld he held that the patentee was' estopped thereby
from maintaining that any macnine infringed which did not have the
details whick! we have sa,id are not found in the respondent's machine.
The rule 011 this topic .laid down in the Reece Casel at pages 968 and
g6g, is to the effect that, in order that the proceedings in the Patent
Office should positively operate as a waiver or estoppel, they must
relate to the pith and marrow of the alleged improvement, and be
understandingly and deliberately: Rllsented to. This rule has been
many times approved by the federaLcourts. Perhaps as good a com
mentary on it as can be found is in Magic Light Co. v. Economy Gas
Lamp Co., 97 Fed. 87, 91, 38 C. C. A. s6,decided by the Circuit Court
of Appeals for the Seventh Circuit. aM in Paxton v.Brinton, 107 Fed.
137, 138, decided by Judge Dallas in the Circuit Court for the Eastern
District of Pennsylvania.

Applying these observations, we find that what occurred in the Pat
ent Office did not relate to the pith of the complainant's invention as
now maintained. The application was rejected in general terms on
various references. The letter of rejection closed as follows: "It

. being held that there.is nO invention, in view of the well-known art
in veneer cutting, to employ a presser-bar of the same shape as the
knife." No other ground or objection was specifically stated. In
this way the Patent Office put its finger on only the second claim as
originally drawn, which had no relation to the alleged invention in
issue here. It in no way touched the. claims which covered combina
tions of a cutting knife with chamfering knives, with or without a
presser-bar. Yet for .Some reason which the record does not explain,
the patentee not only abandoned the second claim as originally drawn,
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but introduced, both into the specification and into the claim now in
issue, the details which we have pointed out. Therefore we come to
the question within which of the two rules of construction stated in
the following extracts from the Reece Case (already cited) 61 Fed.
958, found at pages 960 and 961, the patent at bar must be held to fall,
namely:

"The ordinary rule that if, by a literal construction, an instrument would
be rendered frivolous and ineffectual, and its apparent object frustrated, a
different exposition will be applied if it can be supported by anything in it.
requires that words which relate to what may be held nonessentials, however
much mUltiplied, shall not be permitted unnecessarily to control the sense.
For the most part, such words are merely illustrative, or are used through
inadvertence. On the other hand, it is true that words and phrases which
might have been omitted on the presumption that they relate to nonessentials
may be introduced in such direct and positive manner as to leave the courts
no option except to regard them as affecting the objects and limitations of
the instrument in question."

The most that the inventor in the present case can claim is that he
pointed out a way in which the two processes of cutting veneers and
chamfering can be combined. It might almost be said that any
skilled machinist, accustomed to manufacturing machines for cutting
veneers, to whom it might occur that it was desirable to simultane
ously cut and chamfer, would easily have found a method of accom
plishing that purpose. This, of course, does not absolutely contra
vene the fact that what the inventor in this case did was invention;
but it leaves it a very narrow one in a narrow art. In view of this
fact, and looking at the specific and precise language of the specifica
tion and claim, we would not be justified in holding that a "literal con
struction" can be avoided; nor could we be relieved from holding
that the phraseology was "introduced in such a direct and positive
manner" as to leave us no option except to give full effect to it. The
patentee has expressly made the pivoted clamp an element of the claim
in issue. We are of the opinion that the conclusions of the Circuit
Court were correct.

The decree of the Circuit Court is affirmed, and the appellee will
recover its costs of appeal.

125F.-25
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! PARSONS v.NEW HOMESE;WING MACH., :CO;et al.

<01l"crlltbourt! k D~ 'Illinois; N.~. October 21, 1903.)

No. 25,647.

1. PA.TENTS-CONSTRUOTION OF CLAIMS-LIMITATION BY PRIOR ART.
A pr!or~l.l.t\!nt"a~~l1o!ugb. :pot pleaded as an anticipation,rnay be shown

and considerll~!olfJh¢ quelltlon of infringement as a part of the prior
art to liniit. tba 'Ci!~ail:nsot the patent in ~uit.

2. SAME~INFRlffGEMjj:NT~SEWIN~ MACHINE RUFFLERS.
The Parsons patent, No. 35~,517j fora,sewing machine rumer, construed

as to claims ~, ,7, and 8; an~ held valid, but, as limited by the prior art,
not infringed,

In Equity.$1i,it forinft1P&"ement of letters patent No. 354,577, for
a ruffling attachment for,: se';Ving ma¢hines, granted to Winslow R.
Parsons December 2r, r886. On final hearing.

Elliott & Hopkins, for complainants.
John W. Munday and Henry Love'Clark, for defendant.

KOHLSAAT, Distri~tJup.ge. CpmplCl.inant files his 'hill to restrain
defendants from hHringingclaims2, 7, and 8 of patent No. 354,577,
which read as follows, viz.:

"(2) The collibination, in a sewing machine rufller having a reciprocating
ruflling-blade, of the customal'Y frame-piece having an upright portion, a
mainlev~r to' engage with the needle-screw, embracing one side of said
upright, a swinging arm to carry said blade, embracing the other side of said
upright, and 11 pivotal rivet, the respective ends of which 'pivot snjd lever and
said arm at the upper end of $aid upright, as herein specified, for the purpose
set f<lrth."

"(7) In a sewing machine ruffler, a separating blade holder having an up
right portion provided with Ii pair of horizontal slots, each having an open
end, in combination with a frame-piece haVing a stud and a stud-screw fitted
to said slots, and' a thumb'nut permanently applied to said screw, as herein
specified, for the purposel3 set forth., .' '

"(8) In a sewing 'machine ru'lfier having a reciprocatingruflling-blade and
an under blade or separator,a series of cloth-guides, including a guide slot
or passage closed at both ends~andcrossingthe path' to the needle, for auto
matically guiding a piping cut and folded to fit the same, said guides being
formed in stationary parts, and located wholly in front of the presser-foot,
so as to be supplemented by the blades, substantially as herein specified, for
the purposes set forth."

The only infringement insisted on as to claim 2 consists in placing
the needle-screw lever and the swinging arm, which carries the recip
rocating ruffling-blade, on opposite sides of the upright part of the
frame-piece, and pivoting the same at the upper end of said upright
part. There is some justification in the record for the allegation that
in this manner several advantages are attained, among them the
minimizing of friction and of irregularity of action between the two
moving arms. An exactly similar arrangement of those two arms is
shown in the Sieven & Hildebrand patent, No. r52,254, granted June
23, r874. This patent was not set up in defendants' answer, but is in
evidence, and may be considered as bearing upon the state of the prior
art for the purpose of construing complainant's claims, though not to

, 1. See Patents, vol. 38, Cent. Dig. § 542.
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invalidate them on the ground of want of novelty. Eauchus v. Broom
all, I15 U. S. 429-434,6 Sup. Ct. 229, 29 L. Ed. 419, and other cases
cited on page 10 of defendants' brief. The mechanism of the device
manufactured under the last-named patent is essentially different from
that of complainant, but it establishes the fact that the arrangement of
the lever and arm, in the patent sued on, with reference to each other
and the: upright portion of the frame-piece, is old in the art. It fur
ther appears that in the patent issued to A. L. Smith, numbered
266,554, the swinging arm is made to carry the ruffling or shirring
blade just as in complainant's device; i. e., the blade is rigidly attached
to the arm, which thereby not only carrics it, but firmly directs its
course, so that it requires no additional guide. The lever and the
arm of this patent, however, are pivoted on the same side of the up
right portion of the frame-piece. This patent and several others,
showing the device to be well-known in the prior art, are set up in the
defendants' answer. Thus it is evident that claim 2 of complainant's
patent depends for its patentability upon the combination set out, and,
in view of the evidence, I am of the opinion that said claim, properly
construed in the light of the prior art, is valid. Applying the same
test to defendants' device, we find that it is in all respects identical
with that of complainant's, provided it carries the ruffling-blade.

While, as above stated, complainant's blade is rigidly affixed to the
swinging arm, and consequently rigidly moved and directed, defend
ants' ruftling-blade, as exhibited in complainant's exhibits defendants'
ruffiers Nos. 1,2, 3, and 5, is an integral part of the guide; that is,
the blade and the guide constitute one rigid device, which is pivotally
attached to the swinging arm. Defendants' ruffler NO.4 might be
said to be pivoted to the swinging arm and to carry the stud of a guide,
one end of which is rigidly attached to the frame-piece, though defend
ants insist it, too, is supported by an extension or arm of the guide.
However that may be, can it be said of defendants' rufflers that any of
the ruffling-blades thereof in evidence are carried by the swinging
arm? The term "carried" of complainant's patent signifies both the
actuating and guiding of the blade. In defendants' rufflers, aside from
the fact that the blade may be said to be attached to the guide, and not
to the swinging arm, the blade is only advanced and withdrawn re
ciprocally by the arm. It is not directed in any sense thereby. It
lacks entirely a vital element necessarily implied in the word "carried"
as employed in complainant's claim 2. In view, therefore, of this
fact, and of the construction to be given complainant's patent in view
of the prior art, I am of the opinion that defendants' combination does
not infringe said claim 2.

Claim 7 of the patent in suit covers a device for attaching, detaching,
and adjusting a separating blade. It consists of a blade holder having
an upright portion provided with a pair of horizontal slots, each hav
ing an open end, in combination with a frame-piece having a stud and
a stud-screw fitted to said slots, and a thumb-nut permanently applied
to said screws. Defendants' device has only one open slot. It has
no thumb-nut. It has no horizontal slots, whereby it can be longi
tudinally adjusted. It is clear as daylight that it was not intended ta:
be so adjusted. It requires a screw driver to put it in and out of posi-
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tion. To my mind it lacks every feature of complainant's device, so
far as claimed t9 be patentable, and therefore does not infringe said
claim 7. '

Claim 8 pertains to a series of doth-guides, including one closed at
both ends. It calls for a reciprocating ruffier-blade and an under blade
or separator. By its terms the result attained is the product of the
ruffier elements and the separator. It appears from the drawings of
the patent in suit, figure 4, that the closed cloth-guide is located in
the separator or shirring plate or blade, and not in the ruffier proper.
In defendants' device the closed slot is above the ruffiing-blade, and
located near the upper part of the ruffier frame, and not at all related
to the separator holder, thus lacking one of the essential co-operating
elements of complainant's patent. In arriving at this conclusion I
have followed the drawings of the patent in suit, rather than complain
ant's exemplifications of his patent in evidence. In view, therefore,
of the foregoing, I am of the opinion that defendants' device does not
infringe said claim 8.

The record and briefs go· at length into certain alleged inventions
and dates, which have made the case tedious, and which involve the
relative veracity of the witnesses. In view of the fact that I find no
infringement as aforesaid, it becomes unnecessary to determine who
has told the truth (an undertaking which must be, in the absence of
the observation of the witnesses, their manner of testifying, and the
other tests of a personal examination, calculated to aid a court in
deciding where the truth lies, a most unsatisfactory task).

The bill is dismissed for want of equity.

NATIONAL PHONOGRAPH CO. v. LAMBERT CO.

(Circuit Court, N. D. Illinois. July 29, 1903.)

No. 26,598.

1. PATENTS-INFRINGEMENT-PROCESS PATENT.
A patent for a process is not infringed by a sale of the product.

2. !:lAME-SUIT FOR INFRINGEMENT-EVIDENCE.
Proof that defendant $Old an article a month or so after the issuance

to complainant of a 1?~tent covering a process for making such article
is not sufficient to establish that the article was made by defendant
after date of the patent, in infringement of such process.

8. BAME-PROCESS-PHONOGRAPH RECORDS.
Claim 17 of the Edison patent. No. 713,209, for a method of producing

record cylinders for phonographs, is for a process, and not for a product.

In Equity. Suit for infringement of letters patent No. 7I3,209, for
a process of duplicating phonograms, granted to Thomas A. Edison
November II, I 902. 011 motion for preliminary injunction.

Richard N. Dyer (William G. Beale, on the brief), for complainant.
Thomas F. Sheridan, for defendant.

KOHLSAAT, District Judge. This cause comes up on defendant's
motion for a rehearing, and upon complainant's motion for a prelim-
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inary injunction. Heretofore, on the like motion of complainant, the
court rendered its opinion sustaining the validity of the patent, and the
title thereof in complainant; granting the motion on the ground,
mainly, that defendant failed in its answer to sufficiently and specifically
negative the allegation of infringement. The answer contained a gen
eral allegation traversing the charge, but it seemed to me to equivocate
somewhat in denying the clause thereof making specific allegations of
infringement. Leave was given defendant to amend its answer in this
respect, which was done. The proof, therefore, of infringement, rests
entirely upon the affidavits of Taylor and Nesbeth, and the record
filed as an exhibit in the case. From these it appears that Nesbeth
purchased from defendant, about six weeks after the patent in suit
was granted, a record marked "Pat'd Mch. 20, 1900." From Taylor's
affidavit it appears that patent No. 645,920 was granted on that date.
Complainant insists that this evidence is sufficient to establish the
fact, for the purposes of this motion, that defendant was on December
23, 19°2, manufacturing and selling records made under the process
elf the patent in suit. The court cannot proceed upon the presumption
on this hearing that this record was made since the granting of the
patent in suit. From all that appears in the record, it may have been
made prior to that date. There remains to be considered, therefore,
only the question as to whether defendant had the right to sell the
record, even though it were made prior to the grant to complainant.
The patent in suit is for a process, not for the article produced. A pat
ent for a process is not infringed by selling the product. Welsbach
Light Co. v. Union 1. Light Co., 101 Fed. 131,41 C. C. A. 255. This
being so, I am of the opinion that the proof fails to make such a case
of infringement as would justify the granting of a preliminary injunc
tion herein.

The motion for a preliminary injunction is denied.

TOz\OPAH & SALT LAKE ~nN. CO. v. TOz\OPAH MIN. CO. OF NEWADA.

(Circuit O:lUrt, D. Nevada. August 3, 1903.)

No. 734.

1. MINING CLAIMS-BOUNDARIES-AMENDED LOCATIONS.
The statute of Nevada (Cutting's Compo St. 1897, §§ 210, 213) glvmg

locators of mining claims 90 days after posting of location notice in
which to file certificate of location, and aloo permitting them at any time
thereafter to file an additional or amended certificate, in which they may
change the boundaries of the claim, "provided that such relocation does
not interfere with the existing rights of others," is not in conflict with
any law of the United States, but is consistent with and supplementary
to the federal statutes; and an amended location perfected thereunder
becomes the completed location of the discoverer, and is as valid and
effective to define the boundaries of the claim as an original location,
as against others whose rights were subsequently initiated.

t. SAME-ADDITIONAL NAMES IN AMENDED CERTIFICATE.
The fact that a second or amended notice or certificate of location of

a mining claim contains names other than those set forth in the original
cannot be taken advantage of bi' other parties, but, as to the persons
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whose names first appear therein, it may, be treated as an original notice
or certificate, and as a supplemental or amended notice or certificate as
to those whose names appear on both.

3. SAME-REQUISITES OF. AMENDED CERTIFICATE.
The law does not require that the object or purpose of making an

amended certiftcateof location of a mining claim shall be specified
therein; such certlflc!lte being effectual for all the purposes enumerated
in the statute, whether mentioned in the certificate or not.

4. SAME-ExTENSION OR .CHANGE OF BOUNDARIES.
'fhe locator of a mining claim, who by an amended location extends or

changes its boundaries,is-not required to make any discovery of ore on
the ground so added, or to take physical possession of or do assessment
work thereon., but it becomes apart of the original ~lalm, possession of
whIch and work done on which extend to the entire location as amended.

Suit in Support of Adverse Claim to Mining Ground.
Dickson, Ellis & Ellis and Key Pittman, for complainant.
W. E. F. Deal, Kenneth M. Jackson, and Campbell, Metson &

Campbell, for defendant.

HAWLEY,. District Jtldge. This is a suit or proceeding brought
under the provisions of sec;tion 23:26, Rev. St. [u. S. Camp. St. 1901,
p. 1430], upon an adverse claim and protest filed in the United States
land .offic;e at Carson" Nev., against the application of the defendant
for a patent to consolidated claim No~ 2,012, embracing eight mining
claims, for the purpose. of. determining which of the parties has the
better right to the mining ground in controversy. The right and in
terestof Jhe complainant to the land is based upon a location of a
mining claim situate in Tonopah mining district, Nye county, Nev.,
known and .designate~ as the "Pyramid"; and the right and interest

'of the defendant to the area in conflict is based upon the location of
the mining claim known and designated as the "Valley View." A
composite diagram is here inserted, which was prepared by complain
ant's surveyor for the purpose of showing the conflict existing, not
only between the Pyramid and the Valley View in this suit (No. 734),
but also between the Wandering Boy and Valley View in suit No. 735,
125 Fed: 400, and between the Stone Cabin and the Valley View and
Silver Top in suit No. 736, Id. 408"

This diagram contains many red lines and marked points, inserted
at the trial to illustrate and explain the testimony of the respective
witnesses. Reference. 'Yil,lbe made thereto as occasion may require.
(The Pyramid location overlaps the VaHey View for some distance,
c::overing ground to which complainant makes no claim.) The portion
of the ground in conflict between the,~yramid and the Valley View
is colored yellow, and' is.cle~cribed.in the bill of complaint as follows:

"Beginning at corner No.8 of the Pyramid' location, which Is Identical with
corner No.7 of survey No. 2,012, Valley View lode, and running thence along
the southerly side line of; the saId Valley VIew lode as surveyed south, 82° 02'
east, 1,478.3 feet, to corner No.1 of said'VaHey View as surveyed; thence
north, 1° 32' east, 83.1 feet, to' a point on the' line running from post No. 1
to post No.2 of saId allegedVlllley VIew claim, as surveyed; thence' north,
85° 15' west, 1,471.3 feet, 00 corner No.3 of said Pyramid lode, the place
of beginning. Area in conflict, 1.401 acres."

'if 3. See MInes and Minerals, vol. 34, Cent. Dig. § 49.
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The south line of the original location of the Valley View, as
claimed by the defendant, is marked on the diagram by the broken
black line drawn through the ground colored yellow from the original
S. E. corner of the Valley View to the S. S. Center monument, which
is 250 feet in a southerly direction from the Valley View discovery
shaft, marked on the diagram, "V. V. Dis. Shaft." The red line
drawn on the diagram from the point marked "N. W. Cor. V. V. Loc."
to the point on the easterly end line of the Valley View, marked in red
ink "N. E. Cor. V. V. Gayhart," represents the northerly side line of
the Valley View in the additional and amended location of the Valley
View, which will be hereafter referred to. It is proper to add, in
explanation of the diagram, that the line in red east (about 30 feet)
of the dark easterly end line of the Valley View represents the easterly
end line of Gayhart's survey. The ground between these respective
end lines was surrendered by Butler to the Stone Cabin claim (referred
to in No. 736).

The contention on behalf of complainant is that the original loca~

tion of the Valley View .claim could legally embrace only the ground
marked with dark lines on the diagram, with the corners and side
center stakes and monumuents thereon, as designated, because the
notice of location of the Valley View was placed in a discovery monu
ment (marked on the diagram "V. V. Disc. M.") at the east end center
of the Valley View; that, as matter of law, the locators thereof are
only entitled to 300 feet in a northerly direction and 300 feet in a
southerly direction therefrom, which would bring the southerly side
line of the Valley View north of that portion of the Pyramid marked
in yellow. In other words, that the Valley View was located in the
form of a parallelogram, and is so stated in the location notice; that
the location notice on the ground calls for 1,500 feet west to the west
end center, and 300 feet on each side; that this must be a straight
line between the discovery and the west end center, and that the side
lines must conform to the line drawn through the center, that being
the initial line establishing the location of the Valley View claim; that
they have located a straight line as the north side line of the Valley
View; that 300 feet south of that, connecting the discovery point and
the west end center, is a straight line running parallel to the north
side line (marked by a red line on the diagram); that the south side
line of the Valley View must necessarily be a straight line, and that
they would not be allowed to place a side center monument outside
of the boundaries of their claim, and outside of 300 feet from the
center of their claim; that at the date of the Pyramid location the
ground marked in yellow was vacant, unappropriated public land, and
was subject to location by the grantors of complainant. The defend
ant claims that the dark straight line on the southerly side of the por
tion marked in yellow is the southerly side line of the Valley View
location. Defendant's contention in this regard will be best shown by
a review of the evidence.

There are three independent suits between the same parties. They
were tried separately, with the understanding and agreement between
counsel that any testimony taken in either which was applicable to
either or both of the other suits might be considered with like force
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and effect as if given therein. The arguments of counsel were made
after all the testimony was taken, a.ndthe three cases were argued to
gether. The cases are not identical in all respects, either in the facts
or the principles of law applicable :thereto, but there is much in com
mon between them. It would, perhaps, have been better if the cases
had been consolidated for trial, but the agreemetits and stipulations
of counsel have accomplished the same end. Separate opinions will,
however, be prepared in each suit,' iii order to present the legal views
which bear upon the conflict as made in each case; but as to matters
common to all they will not be repeated, the reference made thereto in
either to be applied to all.

In all of the three cases the facts admitted and proven clearly show
that the respective locators of the mining claims in controversy (ex
cept as noted in the opinions) had fully complied with the mining laws
in every respect, and the only point involved in each case is in estab
lishing the boundaries of the respective claims, and the extent of the
surface ground to which the owners of each claim are entitled. To
do this it was necessary to prove each and every step taken by the
original locators, every monument built by them, and where placed,
every peg driven in the ground, and every stake placed in the monu
ments, with the marks fhereon. A mass of testimony was taken upon
these points, the details of which need not be specially referred to.

o In considering the methods adopted of building monuments, posting
notices, defining corners and directions of lines, etc., we must keep in
mind the rules universa:lly recognized as to the necessity and duty of
applying to such acts of the pioneer locators the same liberal construc
tion that was given by this court in Book v. Justice M. Co., 58 Fed.
106, II4, IIS, and bythe Court of Appeals in this circuit in Walton v.

o Wild Goose M. Co., 123 Fed. 209, and remember that we are dealing
with locations made in a new, unknown, and previously undiscovered
mining district, without any surveying instruments, or other means at
hand to secure absolute ac'curacy as to courses and distances in mark
ing the lines and defining the boundaries, etc. Another rule to be ap
plied in each of the three cases is that, when a valid location of a
mining claim is once made, it vests in the locator and his successon~

in interest the right of possession thereto, which right cannot be di
vested by the obliteration or remova:l, without the fault of the locator
or his successor in interes( of the stakes and monuments marking its
boundaries, or the obliteration or removal from the claim of the loca
tion notice posted thereon. The nature and character of these suits,
and the objects and purposes to be accomplished by such proceedings,
were explained and discussed at length by this court in Tonopah Frac
tion M. Co. v. Douglass, 123 Fed. 936, and the principles therein an
nounced are applicable to each of the three cases.

The eight claims in the application for a patent embrace the original
Butler group of mining claims, discovered and located by J. L. Butler,
and were the first locations made in what is now known as the "Tono
pah Mining District." Butler went to Tonopah May 19, 1900, accom·
panied by his wife, on a prospecting trip. After considerable search,
he discovered mineral-bearing rock, the value and richness of which
were to him unknown. He :left Tonopah May 27th, and returned to



TONOPAH • SALT LAKE MIN. 00. V. TONOPAH MIN. 00. 393

his home at Belmont, distant from Tonopah about 60 miles. At the
time he left he took samples of ore from the lode he had discovered,
leaving a portion of said samples with assayers at Klondike, in Esme
ralda county, and others with W. C. Gayhart at Austin, Nev. The
returns made of the assays taken showed the ore to be of great value.
He returned to Tonopah about August 25, 1900, and on. this ~rip
posted notices of location on the eight claims, the Valley View bemg
the seventh claim located. The original notice, with the certificate
of location hereafter referred to, was found by the surveyor, Charles
P. Brooks, in a tin can in the monument marked on the diagram "V.
V. Orig. Dis. Mt.," on or about the I Ith day of May, 1902. This
notice of location was written with a pencil, and when introduced was
weatherworn and difficult to make out. As near as it could be de
ciphered, it reads as follows:

"Valley View Mine Location Notice.
"Notice that J. L. Butler, the undersigned, on this 30 August, 1900, locates

and claims for mining purposes 1,500 by 600 feet on this lode or vein con
taining gold, sliver and precious minerals commencing at this notice and
monument and running westerly along the side of the south hill to another
monument making 1,500 feet from location notice, also 300 feet on each side
of center of location for surface ground, and all dips, stratas, or other min
erals therein; this mine shows good strong lode ... ... ... Desert Queen lode
on 27 day of August by J. L. Butler will on the southeast corner overlap or
touch part of the surface of the Valley View ground; the Burro mine will
nearly if not quite touch the northwest corner of the Valley View also. No
ground claimed south of tbis mine. It is situated most southerly of all the
mines in open country on south hill in view of the valley ... ... ... and
passed through the mountain about five miles south of the Tonopah Springs
just at the foothills of Butler Butte, fifteen miles east from Lone ::\fountain
foothills of Montezuma Valley ... ... ... and is supposed to be in Nye Ooun
ty, State of Nevada. J. L. Butler, 1,500 feet."

On the 8th day of October, 1900, James L. Butler, accompanied by
Mr. Oddie and Mr. W. Brougher, returned to Tonopah with two loads
of timber to be used as stakes in constructing the monuments, and
marking and defining the boundaries of the mining claims which he
had previously located. Between the 1st and 24th of November, 1900,
monuments were erected on the lines and corners of the originalloca
tion of the Valley View, and the discovery work done upon the claim.
On the 24th of November, Butler filed in the clerk's office of Nye
county his certificate of location of the Valley View, which was placed
in a tin can, and found by Brooks, as before stated.

}'Ir. Gayhart on or about the 20th of March, 1901, made a survey
of the eight claims. With respect to the Valley View location, as sur
veyed by him, he states that after the survey he prepared the amended
certificate of location, using a printed form, and to this added a tissue
page on thin paper, with the field notes typewritten thereon, and the
names of the amending locators; that he made this in triplicate,
"one to be posted on the claim, or put in the mound in the location
monument, * * * and one that I retained, and still have in my
possession, and one that was placed on record"; that this amended
certificate of location was posted or put in the monument at the east
end center of the claim as designated by his survey (marked "Loc.
2012" on the diagram). The record shows that monuments were built
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600

1,500

1,1500

at the time designating the cotnersahd side and end line centers at
the points designated in the a!llehdeli certificate of location. This
certificate reads as follows: .. ... . .

"Additional and Amended Certificate of Location.
"Know ·all men by these presents: That the undersigned, J. L. Butler,

W. Brougher, T. L. Oddie, Alice H. Gayhart and B. F. Higgs, citizens of the
United States, have this 20th day of March, 1901, amended, located and
claimed, and by these presents do amend,' locate and claim, by right of the
original discovery, and the location heretofore made, such deeds, transfers
or conveyances as may have been made, and this amended location certificate
made, filed and recorded as provided by federal law and by the laws of the
State of Nevada now in force, and local customs and rules, fifteen hundred
linear feet, on this lode, vein, ledge or deposit, bearing gold, silver, lead,
copper and other valuable minerals, with all its dips, angles and variations,
as allowed by law, together with 300 feet on each side of the middle of said
vein at the surface, and all veins, lodes, ledges, or deposits and surface ground
within the lines of said .claim.

"This said lode was originally located by J. L. Butler on the 30th day of
August, 1900, and named the. Valley VIew Lode, by which name it is found
of record in Book D. of Mining Notiqes,· pages 324 and 325, !\ye County,
Nevada, Records. The 1ll1:Qle of this JQ~e is Valley View.'rhe date of this
amended location is March. 20, 1901. .. The Ilame or names of the amending
locators are, J. L. Butler, W. Brougher,T. L. Oddie, Alice H. Gayhart and
B. F. Higgs... From the discovery point, 600 feet easterly from the discovery
shaft, there is claimed by us, 1,500 feet in a westerly direction along the
course of said 10q.e or ve~, The general COllrSe of this vein is east and west.
'fhe discovery shaft or itll equivalent is situated upon the claim 690 feet west
from the east end center, arid exposes the ledge at a depth of fully ten feet;
its dimellsions are 12 feet long by 3 feet wide by 10 feet deep.

"This further additional and aI)lended' certificate of location is made and
tiled without waiver of·aIly previously acquired and existing. rights in and
to said mining claim; but for the purpose of correcting any errors or omis
sions in the original location, or location certificate,description or record; and
for the purpose of securing the benefits of the Act of' the Legislature of the
~tate of l\evada, approved Mllrch 16, 1897, and the amendments thereto, and
of conformip.g to the requirePlents of law.. The amending locators hereto are
the original locators or lawful grantees deriving title and right of possession
from thePl, through deeds of.conveyance~

"Thill· said location is descnibed by metes and bounds as follows, to wit:
Feet Commencing at Cor. No.. 1. On ,the southeast slope of Mt. Oddie.

Sec. Cor. common to· Secs. 25, 26, 35 and 36, T. 3 N., R. 42 E.
M. D. B. & M. bears N. 17° 10' E., at the distance of 4,345 feet.
A monument of earth and rock over three feet high with stake,
marked'N. E.Cor.' Valley View.'

Thence S. l~ 80' W.
600 To Cor. No.2, intersecting soutlJ. :sideline 2 to 3 Silver Top lode.

A monument of earth and ro~k over three feet high with stake,
marked'S. E. Cor. Valley View;' .

Thence N. 82" 10' W.
To Cor. No.3. :
A monument of earth and rock over three feet high with stake,

marked'S. W. Cot. Valley View;'
Thence N.·r 30' E.

To Cor. No.4, intersecting south side line West End lode, and
southside line Burro lode. Near south side of Main Street be
tween Brougher andOddie Avenues.

AmOn)lrri~nt of earth and· rock over three. feet high with stake,
Plarked N. W. Cor. Valley Vtew lode.' .

Thence S. 82° 10' E.
To Cor. No.1, the place of beginning, intersecting west end line

of Silver Top lode and south side line of Burro lQde.
All courses from the true meridian, Variation 16° 20' East"
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The owners of the said Valley View lode, and the interests owned by
them in said lode, are also set forth in this certificate. It was
"Filed for record Apr. 16, 1901 at 9:45 A. M. T. F. Egan, Dist. Recorder.
Recorded at request of J. L. Butler May 1, 1901 at 20 min. past 5 P. M. in
Book E. of Ming. Rec. pages 29/0/1, Nye County, Nevada, Records, W.
Brougher, Recorder."

It is admitted that the ground described in this additional and
amended certificate of location does not include any more ground than
the law allows. The location thus made was in the form of a parallelo
gram 1,500 feet in length and 600 feet in width, and a straight line
drawn from the end centers does not exceed 300 feet from either the
north or south side lines thereof. The northerly side line of the
Valley View in the application for a patent does not follow the lines of
either the original location or the amended certificate, being further
drawn down in order to avoid any conflict with other locations. This
was done by agreement of the parties interested in that portion of the
ground.

The whole case, so far as the legal questions have any bearing, de
pends upon the validity or invalidity, and the interpretation and effect,
of this amended certificate of location. The Pyramid notice of loca
tion bears date May 24, 1902, and the certificate of location is dated
August 19, 1902, and recorded August 21, 1902. Both the notice and
the certificate of location were signed, "Tonopah and Salt Lake Min
ing Company, by J. M. Healy, Supt."

It will be noticed that the original location of the Valley View, the
certificate of location, and the additional and amended certificate of
location were long prior in point of time to the location of the Pyra
mid. The right of the original locators to change their originalloca
tion, so long as such change does not interfere with the existing rights
of others acquired previous to such change, is unquestioned. Erhardt
v. Boaro, 113 U. S. 527, 533-536, 5 Sup. Ct. 560, 28 L. Ed. 1113;
McEvoy v. Hyman (C. C.) 25 Fed. 596, 600; Shoshone M. Co. v.
Rutter, 87 Fed. 801, 806, 31 C. C. A. 223; Thompson v. Spray, 72
Cal. 528, 529, 14 Pac. 182; Strepey v. Stark, 7 Colo. 614, 620, 5 Pac.
III; Craig v. Thompson, 10 Colo. 517, 16 Pac. 24; Frisholm v. Fitz
gerald, 25 Colo. 290, 53 Pac. 11°9; Duncan v. Fulton, 15 Colo. App.
140, 148, 61 Pac. 244; Sanders v. Noble, 22 Mont. 110, 55 Pac. 1037,
and numerous authorities there cited; Morrison v. Regan (Idaho) 67
Pac. 956; 1 Lind. on Mines (2d Ed.) § 396 et seq.

In several of the Pacific Coast states, statutes have been enacted,
supplemental to and consistent with the laws of the United States,
clearly defining the rights and duties of the miners in making and
perfecting their locations, and recording the same. The statute of
this state approved March 16, 1897 (Laws Nev. 1897, p. 103, c. 89;
Compo Laws 1900, § 210), gives 90 days after the date of postinj; the
location notice in which to file a certificate of location, which must be
recorded, and provides what it shall contain. In another section it
provides for the filing of an additional or amended certificate of loca
tion. This section reads as follows:

"If at any time the locator of any mining claim heretofore or hereafter lo
cated. or his assiirns, shall apprehend that his original certificate was de-



898 125 II'BlDIllRA.~ REPORTER.

tectlTe, erroneous, or that t~e requiremepts ot the law had not been compUei
with bet()re fiUng; or shall be desirousot changing his surtace boundaries or
ot takinif In any part of an overlapping claim which has been abandonedl
or incase the original certificate was made prior to the passage ot this law,
and he shall be desirous ot securing the benefits of this .act, such locator or
his aBslgnsmay file an additional certificate, subject to the provisions of this
act: provided, that such relocation does not interfere with the existing rights
of others at the time of such relocation, and no such relocation or the record
thereat shall preclUde the claimant or claimants from proving any such titles
as he or they may have held under previous location." Cutting's Compo Laws
1900, § 213. .

. The courts, previous to the enactment of statutes of this character,
held that the locator, after posting his notice of location, should be
allowed "a reasonable time" within which to perfect his location. I
Snyder on Mines, § 205, and authorities there cited; Doe v. Waterloo
(C. C.) 55 Fed. II, 15; Id.,70 Fed. 455, 457, 458, 17 C. C. A 190;
Gleeson v. Martin WhiteM. Co., 13 Nev. 442, 460. One of the ob
jects of the state statute was evidently to make this time certain and
definite. The Legislature of this state, in enacting this statute, rec
ognizt:.-dthat difficulties are always liable to present themselves to the
enterprising prospector, especially in districts where no actual develop
menthas been made, to determine with accuracy and precision the
course of the ledge which he has discovered, its apex and width. The
statute gives to the locator of the lode 90 days to take such bearings
as he can to guide him, in marking and defining his boundaries, and
further provides that if he discovers that he has made mistakes, has
taken up more or less ground than he is entitled to, or from any cause
that his location is defective or erroneous, he may relocate or change
his boundaries, provided the same "does not interfere with the existing
rightsofothers." It gives the original locator the full measure of
the rightS which themirii.ng laws permit him to acquire as the reward
of his et).ergy in discov~ring the mineral lode or vein. It has always
been the policy ofthe government to encourage its citizens in search
ing for, discovering, and developing the mineral resources of the coun
try; and this policy can always 'be best subserved by permitting the
discoverer t() rectify and readjust his lines, whenever from any cause
he desires to do so, provided he does not interfere with or impair "the
intervening rights of others." There is nO statute,law, rule, or regu
lation, state or national, whic;h denies' this right. The amended cer
tificate of location, when made, b~CQmes the completed location of the
discoverer, and is just asV'alicl as Iiit' had beel) made in the first in
stance. It necessarily foll,ows that parties coming UpOl) the mining
claim and grourid described in the amended certificate 6f location, sub
sequent to the petfection of such amended location in compliance with
the mining laws, can acquire no rights, because ~hey have not been
injured, and(bave no righ~ to complain..

The amended certificate of location in the pre~ent Case contains the
names ofse\teral persons, as locators,. who were shown by the evi
dence to have legally acqUired interests therein after the originalloca
tion had been mCl;de, artd· before the amended certificate was prepared
or filed. The rule is that, where the second or amended notice or cer
tificate of location contains names 'other than those set forth in the
original, it cannot be 'taken'advantage of b>: other parties. It rna>: be
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treated as an original notice as to the persons whose names do not
appear on the first, and as a supplemental or amended notice as to
those whose names appear on both. Lind. on Mines (2d Ed.) § 398;
Thompson v. Spray, 72 Cal. 528, 529, 14 Pac. 182. The law does not
require that the object or purpose of making the amended certificate
shall be specified therein. A general statement that it is made to cure
errors or defects will be sufficient, the general rule upon this subject
being that the filing of such certificate is effectual for all the purposes
enumerated in the statute, whether such purposes are mentioned in
the certificate or not. Lind. on Mines (2d Ed.) § 398; Johnson v.
Young, 18 Colo. 625, 629,34 Pac. 173.

One of the reasons testified to at the trial was that the original
north side line of the Valley View took in the Silver Top discovery
shaft, and also interfered with other previous locations. Another was
to straighten up the south line. In making the change from the orig
inal marking of the northerly side line, the northeast corner of the
Valley View was dropped down in a southerly direction along the
eastern end line about 83 feet, at which point a new monument and
stake were placed to mark the northeast corner of the amended lo
cation of the Valley View. A monument and stake were placed 300
feet southerly from the northeast corner to designate the east end
center of the Valley View, marked on the diagram "Loc. 2012," and
are about 83 feet south of the "V. V. Orig. Disc. Mt." From the
point marked "Loc. 2012" to the southeast corner of the Valley View,
as shown on the diagram, is 300 feet. The location of the Valley
View under the amended certificate of location was and is valid, as
against the Pyramid location, the owner of which had not at that time
acquired any right whatever to the ground in controversy. At the
time the Pyramid location was made, the complainant knew where the
monument marking the south side center of the Valley View was. It
knew that a monument was erected at the southwest corner (No.7),
V. V. location, and that a similar monument was erected at the south
east corner of the amended location (under the Gayhart survey), and
must have known-at least must be held to have had knowledge-of
the monument and stake on the east side center where the amended
location was put.

\\Then Mr. Brooks, who had been employed by the complainant to
find certain facts which it believed would tend to support Its theory,
went to the "V. V. Orig. Disc. Mt.," he was not looking for any
amended certificate of location, or any new monument. He was doing
just what he had been employed to do-trying to find where the origi
nal notice and the first certificate of location were posted. He found
them at the "V. V. Orig. Disc. Mt." On cross-examination Mr.
Brooks was asked whether he did not find an amended notice of loca
tion. He answered:

"I am trying to recall exactly the point where I found that. It was a
very windy day, and in going down over the hill to that notice of location
I did find what purported to be an amended notice of location on the ground
near that monument. It appeared as though the wind had blown It out. Q.
Did you examine that? A. Yes. Q. How did that compare or correspond
with the original, from your examination? A. It appeared to correspond.
claimed some ground from the same point, ,. • ,. a~ It appeared to me.
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Q. Didn't that original location speak of a .discovery llhaft 650. feet from
the west end of the Valley View? A.' My remembrance of it is that it did.
1 have not read it for a long time. Q.And did it not then claim a direct line
directly east to the center stake-directly east on a direct line to the middle
center stake of the Valley View ground?"

Here objections were made, it appearing that the witness could not
remember what was in that notice.

It is deemed safe to say that this notice was the amended certificate
of location. It was' evidently not deemed to be a necessary link in
the chain of evidence tending to support complainant's theory of the
case, or it would have been more carefully scrutinized by Mr. Brooks,
for his entire testimony showed to the court that he was not only a
competent surveyor and engineer, but was at all times faithful in look-

, ing after the interest of his employer; making the most of everything
he could find or see in its favor, and ignoring everything that militated
against it. He marked on his map such points only as he had been
requested t<;> do by his employer. Other references to his testimony
will explain this matter. After his testimony about the notices of lo
cation and amended notice, the following questions and answers ap
pear (in his cross-examination):

"Q. Was there not a monl,lment on the ground south Qf that which you
have indicated on this map-the location monument-some 80 feet? A. There
was a post there; yes,sir. Q. Then, sir, will you kindly state to the court
why, in making this map, when you made a survey of the Valley "View
ground, you didn't indicate that? A. Simply, I made that map to illustrate
the conflict between the Pyra!llid and Valley View lodes. I put on nothing
except what related to that ground colored yellow; that is, primarily to that
ground. There are a lot of workings and monuments on the white portion
of the Valley View not sbown~Ididn'tattempt to show. • • • Q. Will
you kindly take your pencil and place on this map where you found that
post and what was on it? • • • A. Loc. 2,012. • • • Q. Now, Mr.
Brooks, did you Ilot find a monument-a center south monument of the
Valley View-the side center? A. Yes; it was side center. Q. Is that shown
on your map? A. No, sir; it is not. Q. Will you kindly put that on your
map? A. I thought I had a record of it here, but I don't see it. Q. To the
best of your recollection, mark it where you think it is. A. I think it is 756
feet from the corner where the numbers are. (Marking on map.) I will mark
tbat side center. Q. Mr. Brooks, what were the marks upon that monument
which you have marked here'S. S. Center'? A. I don't know as I can give
you those marks. I don't remember them. I don't remember without look
ing at my notes and refreshing· my recollection of having seen that side monu·
ment when I was out there, so! am unable to describe it. I put it on there
from the patent-from the record. Q. Didn't you see any monument there at
all? A. I don't remember it at this time. If I did, I made no memorandum
of it I was taking in thec<JrIiers,knowing that the line was straight be
tween the corners. Q. You ran out the south line, didn't you? A. I did-a
portion of it-notdirectly on the line. My lines were run by traverses con·
necting various points on the. claim. Q. Then that is the reason why you
don't remember now baving seen it while you were tbere, but you knew that
there was a south side center monument described in the application for
patent? A. Yes. Q. And you didn't look for it? A. I didn't take special
pains looking for it, becaulle in. the. patent application the line was straight
from 7 to 1, and practically one course and one distance, and I was connect
ing the exteriorboup.darles of the property rather than the .interior posts.
Q. But you were satisfied that 756 feet from the southwest corner of that line
WhS where that monument ~as,? A. I was satisfied from the observation
that I had made of thos~ !!U~,eys; .yes, sir. Q. And you answered my que's
tlon before that the reallon. Y6,u dijdJl't mark these other matters was that
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you were simply surveying for this yellow strip of ground which was the
territory in conflict. That is the fact, is it? A. Yes, sir. Q. Well, didn't
the fact that there was a monument-a south side center monument-enter
into your calculations in relation to the conflict? A. Not particularly. Hav
ing the extreme ends of that line, knowing it to be the straight line, I didn't
take any special pains to hunt up the intermediate monuments."

Mr. Brooks, at the time he found the original notice of location and
the original certificate of location of the Valley View, was accompanied
by Mr. Wilson, a surveyor and mining engineer, also in the employ of
the complainant; and from the testimony it appeared that he had ab
stracted the notices from the tin can, and appropriated the same for
his own uses and purposes, and, being in court, he was called as a wit
ness by the defendant, and admitted, under oath, that he took posses
sion of these notices "by his own authority," and carried them away
to Salt Lake, and delivered the same to the attorneys for complain
ant fc.r the purposes of presenting them to the court as the best evi
dence in regard to where they were posted on the ground, "regardless
of any surveys or contests or protests," and because he thought "they
were safer" in his possession than they were or would be if left where
they were found. "I was acting for the Salt Lake & Tonopah Com
pany."

The broad contention of complainant, as made in all the three cases,
is that the locators of the Valley View must be held to the lines of its
original location; that they acquired no new rights in their amended
location, because it included ground not within its original boundaries,
and they did not make any relocation of such new territory, and did
no annual assessment work thereon, and did not make any discovery
of mineral therein, and were never in the actual possession thereof.
The law does not require that such things should be done in order to
make the claim, as described in the amended certificate of location,
valid to the full extent of the boundaries therein described, as against
any subsequent locator of any portion of said ground. If such is not
the true intent and meaning of the state statute, it has no meaning,
and ought never to have been passed. The object of the state statute
has already been fully discussed. It was to protect, not to deceive,
the locator. It was to enable the miner to make good the develop
ments he had made-the assessment work he had done under his
original location-and at the same time include other ground not
embraced in his original notice or first certificate of location, so as to
make his lines conform to the directions which his labor, time, and ex
pense had indicated to him as the true course of the lode. In making
the additional amended notice, it was not necessary for him to take
physical possession of the additional gro\1nd, sink new shafts, or make
any new discoveries of mineral. The fact is that, before the amended
location was made, the owners of the Valley View had sunk shafts
and run cuts at an expense of thousands of dollars at different points
from the point marked "V. V. Orig. Disc. Mt." in the direction of,
and within a few feet of, the point marked "5. S. Center," and had dis
covered mineral in nearly all of them; and the complainant, in building
the monument on the yellow ground at the point marked "P. Dis.,"
used. mineral rock taken from one of these near-by shafts or cuts on
the Valley View claim.
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In 'Duncan V; Fulton, supra, the court, in discussing the question as
to the rights of miners, under different certificates of location made
under the provisions of the$tate statu~e, among other things, said:

"The question of good faith is an important consideration, because that is
the real basis of the rule which all the courts, as we observe them, have
adopted in. construing these mining statutes-liberality of construction.
• • • Under the specific terms of our statute, the boundaries need not be
the same., The miner is given the absolute right to change his boundaries
to take in.. OVerlapping and abandoned claims, or other territory which has
not been ,located or occupied. .It is to the end that the prospector may cure
any, defe,cts in his location, and conserve and protect the results of his in
dustrY,that the authority is given. :For this reason, * • • the original
[certificate] and the additional' one ought to be admitted; and, we believe,
if thel;"efrom and thereby;alld'not necessarily from one alone, but from either
one or 'both together, the necessary statutory steps can be shown to have
been ~aken, the miner thereby establishes an unimpeachable title as against
the subs,equentclaimant. In other words, we believe the law to be that
though neither one, asa whole, may be, absolutely correct and in perfect con
formity to the statute, yet if in both and from both there may be found and
deduced aU that the law requirt\s, the statute being otherwise complied with"
the miner's record is complete, and his title is perfect."

See, also,Frisholm v. Fitzgerald, ~5 Colo. 290, 53 Pac. IIog.
From all the facts disclosed by the record in this case, and the prin

ciples of law applicable thereto, I am of opinion that complainant, at
the time it made its location of the Pyramid claim and entered upon
the ground marked in yellow on the diagram, was a mere trespasser
upon the ground then legally possessed by the defendant by virtue of
the rights acquired by it to the Valley View mining claim.

Let a decree be entered in accordance with the views herein ex
pressed in favor of the defendant, and for its costs.

TONOPAH & SALT LAKE MIN. CO. v. TONOPAH MIN. CO. OIl' NEVADA.

(Circuit Court, D. Nevada. August 8, 1903.)

No. 735.
1. MINING CLAIMS' - CONFLICTING BOUNDARIES - RECOGNITION OF LINE AS·

BOUNDARY.
The locat()r of a mining claim ran his end line across the side line of

a prior claim in order to ma,ke his end lines parallel, but with the in
tention, as declared in his certificate of location, not to claim anything
within the lines of the other claim. On a subsequent survey of the'
latter its sJde line was moved further outward, over the newer claim,
and so marked by monuments, and an amended certificate of location
was flIed to conform thereto. Later the new claim was also surveyed
by the -same surveyor, one purpose being to establish the boundary be
tween the two claims; and the locator, as shown by a preponderance of
the evidence, recognized, the side line of the older claim, as established
by the survey, as the ~e boundary, and claimed nothing beyond it.
He'td, that it was comlletent for the parties to adopt such line as the
boundary between them, 'whether the correct one or not, and that such
action was binding upon them and their SUbsequent grantees.

Suit in, Support of Adverse Claim to Mining, Ground.
Dickson, Ellis & Ellis and Key Pittman, for complainant.
W. E.,F. Deal, Kenneth M. Jackson, and Campbell, Metson &

Campbell, for defendant.
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HAWLEY, District Judge. This suit is brought in support of an
adverse claim made by complainant, as the owner of the Wandering
Boy mining claim, against the application for a patent made by the de
fendant to the Butler group of mines, situate in Tonopah mining dis
[rict, Nye county, Nev., and is one of the three cases referred to in the
opinion in No. 734 (125 Fed. 389). It will be noticed from an ~x
amination of the diagram inserted in that case that the Wandermg
Boy, as located, overlaps the Valley View in the form of a triangle.
The complainant makes no claim whatever to any part of the ground
within this triangle that is situated north of the ground marked in
yellow on the diagram. The dispute between the parties is confined
to that portion in yellow situate between the northeasterly and south
westerly side line and the northeasterly end line of the Wandering
Boy. It is described in the bill of complaint as follows:

"Beginning at a point which is"north, 55° 23' west, 286.5 feet distant from
corner No. 8 of said Wandering Boy claim, and running thence on a true
course north, 55° 23' west, 13.9 feet, to corner No, 7 of said 'Vandering Boy
claim; thence north, 46° 31' west, 301 feet, to corner No.6 of said Wandering
Boy claim; thence south, 50° 27' west, 235.5 feet, to corner No.5 of said
Wandering Boy claim; thence south, 39° 38' west, 8.7 feet, to a point on the
southerly side line of said alleged Valley View claim, as surveyed for patent;
thence south, 82° 02' east, 421.1 feet, to the place of beginning; containing
0.872 acres."

The side lines of the Wandering Boy, marked in black on the dia
gram, measure in length 1,553 feet. Deducting the excess over 1,500
feet therefrom brings the northeasterly end line down to the line in
red from F to G on the diagram.

The contention of complainant is substantially the same as made in
the Pyramid Case with reference to the dropping of the east end line
southerly 83 feet; the difference in the cases being that the Wander
ing Boy was located, and certificate of location recorded, prior to the
recording of the amended location certificate of the Valley View, in
stead of subsequent, as in the case of the Pyramid in No. 734.

The Wandering Boy was located September 9, 1900, by Edward
Clifford, Jr. A notice was posted on the ground by the Cliffords.
Mr. Butler thereafter called their attention to the fact that the notice
was defective, and, among other things, suggested they had not given
any name to the claim. They requested him to name it. He said
Ed had often expressed great pleasure in listening to a famous song:
"I will name it the Wandering Boy to remind him of it." This origi
nal notice of location was not introduced, but the certificate of loca
tion was. It bears date December 5, 1900, and was recorded on that
date. It refers to the original location, and states, in giving the de
scription, "This claim joins the south side line of the Valley View
claim." It contains the further statement that "the north corner of
said claim overlaps the Valley View claim; said ground lying within
the south side line of the Vallev View claim, which is included within
this Wandering Boy claim, to' belong to the Valley View." In an
additional and amended certificate of location, dated May 29, 19o1,
and recorded July 7, IgoI, defining the Wandering Boy by metes and

125F.-26
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boun<is, is the statement "intersects south line- of Valley ·View'lode
at; Hs:Jfuiddlepoint." , " ,

The controversy in this case is principally one of fact. Itdepends
upon the proper solution of the question as to where the s'outh side
line of 'the Valley View was at the time the Wandering Boy was lo
cated, and where it was at the time the owner of the Wandering Boy
filed the additional and amended 'certificate of location. The lines in
relation to these points are sharply drawn. There is upon some of
the points a direct conflict in the evidence, which is somewhat difficult
to unravel or make clear, and there are other points in connection
therewith which are undisputed. There is in this case, as well as in
case No. 736 (125 Fed. 408), along history as to the manner in which
the early locations were made in the Tonopah mining district. Con
spicuously in the foreground stands the original discoverer, J. L.
Butler, who was the active and moving spirit that directed all the loca
tions involved in these two suits, as well as other locations made in
the immediate vicinity. After Butler had made the discoveries men
tioned in case No. 734, he notified the Cliffords thereof, and suggested
that they' ought to go to the new district and locate some mining
claims. "They had no knowledge of mining, but had faith in Butler
as a friend; appreciated his friendship, and acted upon his suggestion.
The complainant's case rests entirely upon the testimony of Edward
Clifford, Sr., and Edwarcl Clifford, Jr., from whom, complainant derives
title., Prior to any statement or teview of their testimony, it is
deemed~rpper to sayth~t the Cliffords, father and son, had lind upon
a ranch' Mr' several years; that they had no experience in mining;
that their memory and, recollections of the events that transpired at
Tonopah were not clear upon many points; that they often became
confused in giving their testimony' (they were not, however, the only
witnesses that became confused) ; that they evidently had but little
experience as witnesses,and were unable at all times to comprehend
the questions asked by the respectiv'e counsel, and were easily led into
making answers contradictory of their first statements. They were
called and recalled, examined and re-examined and cross-questioned,
to explain their testimony, and at times lost their bearings. It is
difficult to review such testimony. .

Mr. Edward Clifford, Sr., testified: That after his arrival with his
son at Tonopah in Septemper, 1960, he f<:mnd where Mr. Butler had
made some locations, and weht prospecting around to see if he could
not' ,fipd something-some ground that he could take up. That he
went upon what is called the "Valley View Ground," and thought he
would take the course 'of the Valley View legge, and would locate
across the canoll . He told his son where that ledge crossed through
a canon~ and went off with a hammer in his hand, breaking rock
around, and went acrO'55 what' is called ,"Gold Hill" now, and came
right down and found some rock croppingout, and, thathis son located
the claim known as the Wandering Boy. ' That they first intended to
klcate the claim east and W'~s~, parallel, with the Valley View. That
he knew at the time of th~"lo:cati9ri()fthe Wandering Boy where the
southwest and'south~ast' corners' of the Valley View were, and saw
the monument marking the south side center of the Valley View,
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that after making the location he had it surveyed by W. C. Gayhart.
He and his son Edward and a man named Roddick assisted, and Gay
hart had 'Mr. Egan and Mr. Miles assisting him. Upon his cross
examination he was asked:

"Q. For what purpose was the survey made? A. My monuments on the
claim was knocked down right along. Every time I would go over the ground
I would find monuments knocked down, and I spoke to the boys that we
ought to have it surveyed. So my son went and seen Mr. Gayhart, and got
him for to survey the ground. Q. Wasn't it surveyed for the purpose of
establishing the line between the Wandering Boy and the Valley View'! A.
I suppose it was. Q. When Mr. Gayhart surveyed it, had :rour monuments
then been knocked down-the ones which you erected prior to that time?
A. Yes, sir; I put them up many times. Q. At the time of the survey, had
they been knocked down? .. .. .. A. Well, now, I could not say whether
they were down then or not. .. .. .. Q. I come back now to where we
were talking about yourself and Mr. Butler at the time of the Gayhart
survey. You didn't intend to claim any of the Valley View claim as it was
located at that time, but you wanted all that was south of the Valley View.
That is a fact? A. Yes, sir. Q. And that is because Mr. Butler and you were
friendly, and you wanted to adjust the lines between your mining claims'! A.
Yes. Q. And that was the only reason of the survey? A. No, sir; that was
not the reason of the survey, altogether. If my monuments had not been
knocked down, we would not have had it surveyed at all. Q. Having it sur
veyed, that was what you wanted ~1r. Gayhart to do-to establIsh the line as
it existed between you and the Valley View, as it existed then? A. To es
tablish the whole line, clean around the claim. Q. And you all the time didn't
,vant any of the claim that was at that time within the lines of the Valley
View, did you? A. I wanted nothing belonging to the Valley View. I didn't
want any ground belonging to the Valley View."

It will thus be seen that the object of this survey was to establish
the line between the Wandering Boy and the Valley View, that at the
time of making this survey it was his intention to establish the south
line of the Valley View as the northerly boundary of the Wandering
Boy, that they understood at the time of fixing the boundaries that
Mr. Gayhart had surveyed the Valley View ground, and they did not
intend to infringe upon any portion of the Valley View claim.

The contention of counsel presents the question whether the Cliff
ords meant the line first established by Butler before, or the line estab
lished after, the easterly end line of the Valley View was dropped
down, as stated m the former opinion, No. 734. On the redirect ex
amination of Edward Clifford, Sr., the counsel for complainant
brought out the evidence upon which it relies to establish its conten
tion.

"Q. When you say you didn't want any ground belonging to the Valley
View, you mean the ground originally located by Mr. Butler, or the ground
surveyed by Mr. Gayhart? A. The ground that was originally located by
:\11'. Butler. Q. When Mr. Gayhart got through surveying the Valley View.
was there any difference between it and the way it was when Mr. Butler
located it? A. Yes, sir. Q. What was the difference? A. The northeast
corner of the Valley View was originally downhill, and the southeast corner
of the Valley View was run down a hill. .. .. .. south. I could not exactly
state how much, but quite a ways. Q. Did you intend to give any of that
ground that he had run down the hill up to the Valley View? A. No, sir.
* .. .. Q. Now, Mr. Clifford, at the time that Mr. Gayhart was surveying
the Wandering Boy claim did you then know that he had dropped the south
line of the Valley View to the south? A. I did not."
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He then testified as to the details, stepping off the ground from
point to point. Upon his cross-examination, touching these details,
he was asked:

"Q. But before you put your monuments up, the Valley View had their
monuments up, didn't they? A. Yes. Q. But at the time you did the step
ping the Valley View didn't have their monuments up? A. No, sir. ... ... ...
Q. Is it not a fact that, at the time the Gayhart survey was made,.you knew
that prior to that time Mr. Gayhart had surveyed the Valley View claim'!
A. Well, I heard it. Q. You had heard that it had been surveyed before
this? A. Yes. Q. And you had heard" that the corners had been dropped,
hadn't you? A. No, sir; I don't think I had.. Q. Didn't you know that? A.
No, sir; .I didn't know that the corners had been dropped. Q. At any rate,
you did erect monuments in March, 1901, on the line of the Gayhart survey,
which was made for you and under your pay, did you not? ... ... ... A. Yes.
Q. Mr. Gayhart put down pins or pegs in the earth where the monuments
should be erected, and you, or people, in your employ, erected those monu
ments where Mr. Gayhart put the pins, didn't they? A. Yes."

On redirect examination he testified that the first knowledge he had
that the east end line of the Valley View had been moved down was
"when I got these maps from Mr. Gayhart." Upon his recross
examination, referring to his testimony on behalf of complainant, he
was asked: .. "Q. Did you see any indication that the south center
point of the Valley View side line.had been shifted also? A. No, sir."

As stated in the opinion in No. 734, from the start to the finish of
these cases the testimony virtually unites upon the point that the south
side center monument of the Valley View remained substantially at
the point where first erected. ,

Edward Clifford, Jr., testified that he went with his father to Tono
pah.

"We got into Tonopah, I think, between the 4th and 9th day of September.
We found where Mr. Butler had located some mines there, and we prospected
around to see if we couldn't 'find some. &> we made one location, now called
the 'Wandering Boy.''' That he located and built the original monuments on
the Wandering Boy. That' afterwards his father had other monuments built
around the lines of this location. "I don't know what his object was in
placing them. t4ere. ... ... ... Q. Do you know whether or not your father
tried to ~nd fne south line of the Valley View claim, or where it would be?
A. Yes, sir; I believe he did; Q. Did you see him attempting to do that?
A. Yes, sir. Q. WeH, what did he do? ... ... ... A. I think he stepped off
from the west end lineoi the Valley View. Q. Do you know when the
original monuments were put up on the Wandering Boy lode? A. Yes, sir;
they were put up on the 9th of September. Q. Do you know when the claim
was monumented by marking the boundaries? A. Within the ninety days.
... ... ... We had ninety days to do our work and erect our monuments. Q.
At that time were the monuments up on the Valley View? A. Yes, sir; I
believe they 'were. I think they were. Q. Do you remember when the Gay
hart survey took place? A. Yes, sir. Q. Do you know whether or not, ac'!
cording to Mr. Gayhart's suryey, the VaUey View claim differed from what
it was originally located? A. No, sir; I'do not."

He testified upon his crOss-examination that he did not pay much
attention to the monuments of either the Valley View or the Wander
ing Boy ;th<11 he, secured Mr. Oddie to make out the certificate of 10
cation-the first paper ,filed outside of the location notice-but could
not say whether he signed it or not. '

"Q. Mr. Clitfdtli, did you know the monuments of the ValleY View ground
prior to March, 1901-before March, 1901? A.. Yes, sir; some of them. Q.
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You had helped Mr. Knapp, had you not, run some lines there? A. Yes, sir; T
did. Q. Now, you were there with Mr. Knapp in January, 1901, was it not·?
A. Yes, sir; I believe it was. • '. • Q. In the Knapp survey, did you
not start at what was termed the southwest corner of the Valley View claim,
and run east? A. Well, to tell you the truth, I could not say where we did
start from. Q. Can ;rou tell me whether or not in that survey which you
know or was pointed out to you to be the south side center line of the Valley
View? A. No, sir. Q. You don't know much about the boundaries? A. No;
I do not. Q. And you don't know much about the mine, the 'iValldering Boy
or the Valley View, either? A. No. Q. You didn't pay any particular at
tention to it? A. No, sir; I did not."

On behalf of defendant a number of witnesses were introduced. Mr.
Knapp, among other things, testified that he first took the position
of the south center side line of the Valley View on January 26, IgOI,
accompanied by Edward Clifford, Jr., who at that time pointed out
to him "the north end line of the Wandering Boy, and the south center
side line of the Valley View"; that he had occasion to examine the
south side center of the Valley View recently, and found the monu
ment in the same place it was in January, IgOr. Mr. Oddie testified
that the Gayhart survey of the Valley View was made prior to March
20, IgOl; that the survey of the Wandering Boy was made about one
month afterwards; that he erected the monument on the south line
of the Valley View claim, which is called the "South Side Center Monu
ment," prior to November 24, 1900, and that at no time since has that
monument been moved to the north or to the south; that it was there
at the time of the survey of the Wandering Boy; that Mr. Edward
Clifford asked him to draw the certificate of location of the Wandering
Boy, and gave him the initial points.

"I knew that it joined the Valley View on the south and overlapped it.
Well, he told me, or I suggested to him putting a monument inside of the
Valley View to square his end lines-parallel his end lines-and he said that
would be a good idea, and he would not claim any of the ground inside; and
I wrote the description of the monuments, and numbered each one carefully.
and wrote in the certificate exactly what each monument was, and told him
to be careful and build his monuments where I had indicated, and mark
them exactly that way. I had helped him before, and I did the same thing
with his other claims. Q. Now, as I understand It, at the time you made the
certificate of location for Mr. Clifford, the monuments had not been perma
nently erected on the ground? A. I never had seen them, and he told me they
were not, and I advised him to put them up within ninety days. He told
me he was going to do it, and I impressed upon him the necessity."

W. C. Gayhart testified: That he made a survey of the Wandering
Boy claim. for the Cliffords, who were with him during the survey,
about one month after he had surveyed the Valley View. That at the
time of the survey of the Wandering Boy he pointed out and explained
to the Cliffords, father and son, the south side line of the Valley View
as established by his survey thereof. That they were at the time of
this explanation near the south side center Valley View monuments.
Mr. Clifford, Sr., said that-
"He claimed no ground inside of the Valley View. He claimed the Wander
ing Boy, but no ground that belonged to the Valley View, or that was in
cluded in the lines of the Valley View, and that was in response to my
running the end line of the Valley View in order to make both end lines par
allel, and he understood that the block of ground in there did not belong to
the Wandering Boy. • • • I explained to him that • • • a part of
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the claim was in. conflict with the Valley View, and that was ground that
belonged .to the Valley View claim, and he said that he so understood it,
and, ot cour:se, did not claim it, but he wanted the ground southerly from the
Valley View,as included in the Wandering Boy ground."

Edward Clifford, Sr., was called in rebuttal by complainant, and
testified that Mr. Gayhart did not show or tell him that "he had sur
veyed the south line of the Valley View claim." On his cross-exam
ination in rebuttal he said that Mr. Gayhart, when making the survey
Jf the Wandering Boy, did not "say anything at all-not a word."

Edward Clifford, Jr., was called in rebuttal, and upon his cross
examination testified as follows:

"Q. Did you know. what you signed when you signed the amended cer
tificate of location? A. I suppose I did, or I would not have signed it. Q.
You signed two, didn't you-two certificates of location-the first for Mr.
Oddie, and another one sent you by Mr. Gayhart? A. Yes, sir; I think I
did. Q. Now, then, did you read it? A. Yes, sir; I certainly did, or I would
not have signed it? Q. Did you read in that that your north line was where
the sOllth l1Ile or the southside center of the Valley View was-the south
side center monument intersected? A. I don·t remember whether I did 01'
not. I don't remember about that.' Q. Now, what did Mr. Gayhart say to
you? Tell the court a single thing that he said to you during that survey of
the Wandering Boy claim. A. Mr. Gayhart and I had but very few words.
Q.Well, wpat did he say? A. That I could not tell you. • • '" Q. Did
you know where the southwest corner of the Valley View was? A. Yes, sir.
Q. Did you know where the south side center was? A. I could not tell you.
I could not say that I did. ... '" • I seen a monument there. I could not
say whether It was the Valley View monument or another monument. I
don't know. Q. Did you. know where the Iloutheast corner of the Valley
View was? A. Yes, sir. Q. You knew, did you not, that there was a certain
amount of that claim which was within the Valley View grouild that you
didn't claim? A. I certainly did. Q. And you never did claim it? A. No, sir.
Q. And you didn't claim It .up to the time you sold to these people? A. A
certain piece we don't claim, and didn't claim at the time we sold it. Q. Did
~'ou explain to the gentlemen to whom you sold it that that portion of the
ground was within the Valley View ground? A. Yes. • '" • Q. Mr. Oddie
wanted the claim surveyed for· the purpose of establishing the lines between
the two claims, didn't he? A. He advised me to have the claims surveyed.
Q. You knew they had had their claim surveyed, didn't you? A. Yes.
'" "'. Q. You say you knew where the southeast corner of the Valley
View claim was. That was the monument that has been testified to, of
earth, and a nail keg in it? . (At the S. E. corner of the Valley Vj(~w, as sur
veyed by Gayhart.) • • .}i.. Yes, sir. • • • Q. Didn't you and Mr.
Gayhart have a conversation about that particular monument, with the nail
keg in it? A. I did not. Q. And didn't he tell you that that was a monu
ment which was established as· the southeast corner of the Valley View? A.
No, sir; he did not. • • "'Q. Can you tell the court a single thing that
he did speak to you about? A. No, sir; I cannot. '" • • Q. The only
thing you can tell the court Is that he didn't say anything to you about the
monuments? A. He did not."

Mr. Thomas F. Egan, the mining recorder, called on behalf of the
defendant, testified that he advised the Cliffords to have the Wander
ing Boy surveyed; that during the time of the survey made by Gay
hart he heardcpnversations between Gayhart and Edward Clifford,
Sr., "in relation to the lines or monuments of that survey"; that there
was something said about the boundary of the Valley View claim, "but
I could nbt exactly state what it was. I know they had a talk
about it,"
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In arriving at the proper interpretation and effect of the testimony
of the respective witnesses, it will, for the purpose of this opinion, be
conceded, as a legal proposition, that the Cliffords, at the time of the
location of the Wandering Boy, might have taken up and located all
the ground in dispute, situate south of the straight dark line drawn by
Mr. Brooks as the legal south line of the Valley View, but the court
must decide the case upon the facts. It matters not what might have
been done. The question is, what was done? And from the acts per
formed by the parties the court must determine the legal effect thereof.

The weight of the testimony establishes the fact that the location of
the Valley View was prior to that of the Wandering Boy; that, at
the time of the location of the Wandering Boy, the locators thereof
recognized the prior right of the Valley View, and did not intend to
interfere therewith; that they intended that their northern or north
western boundary should be on the southerly side line of the Valley
View. They knew where the stakes and monuments of the Valley
View at the southwest and southeast corners were, and they also
knew where the south side center monument was placed. They ran
their northerly or northwesterly end line over a portion of the Valley
View location for the purpose of making their location conform to
the laws of the United States, which they had the right to do (Del
Monte M. & M. Co. v. Last Chance, 171 U. S. 55, 83, 18 Sup. Ct. 895,
43 L. Ed. 72), and with the declared intention not to claim any portion
of the ground embraced in their location, which was north of the
south side line of the Valley View ground. When the owners of the
Butler group of mines concluded that they had better have their
claims surveyed, and boundaries made more certain and definite, the
locators of the Wandering Boy soon followed their example, employed
the same surveyor, and pointed out to him their original temporary
monuments, and lines of their location, and at the time of such survey
recognized the south side line of the Valley View mining claim as
then marked on the ground by the monuments and stakes at the
northeast corner, at the south side center and at the southeast corner
of the Valley View, as shown by the Gayhart survey.

On August I, 1901, the Cliffords conveyed by deed their right, title,
and interest in the Wandering Boy, as well as in the Lucky Jim and
Stone Cabin, to W. H. Dickson and A. C. Ellis, and on lVlay 5, 1902,
Dickson and Ellis conveyed the same to the complainant herein. The
complainant, after it acquired this title, having discovered that the
original location of the Valley View covered more than 300 feet in a
southerly direction from the original point of the location on the east·
erly end line of the Valley View, marked on the diagram "V. V. Orig.
Disc. Mt.," conceived the idea that the Valley View could not claim
any more than 300 feet south of the discovery point, and for that rea
son the locators of the Wandering Boy, having marked its lines over
the Valley View ground, could hold all that portion marked in yellow
on the diagram, within its side and end lines south of the dark line on
the diagram, which marks a point on the southeast comer of the
Valley View 300 feet south of the discovery point on the easterly end
line of the Valley View, and claimed that the Cliffords, when they
recognized the 5011th line of the Valley View, were not aware that the
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east end liJ:)eof the Valley View had been dropped down, ani! there.
fore could not be bound by the line thereof, as surveyed by Gayhart.
It is sought in this case, as in N9.734,to hold the Valley View to its
original notice, and to ignore its rights to change its boundaries with
out interfering with the rights of others. The CIiffords, prior to the
time of their <lisposing of their interest, fixed the northerly line of the
Wandering Boy on the southerly line of the Valley View after the
Valley View end line had been dropped down by the Gayhart survey
on the Valley View, and must, in equity, be bound by it. It is always
competent for the owners of adjoining mining claims to adopt the
line established by a prior survey as their boundary or division line,
and when such line is adopted and agreed to by unequivocal acts from
which an agreement may. be clearly implied, whether it is the correct
one or not, they will be conclusively bound by it. Such agreement is
not within the statute of frauds. Cutler v. Callison, 72 Ill. 113, 115;
Bloomington v. Cemetery Ass'n, 126 Ill. 221,226,18 N. E. 298; Boyd
v. Graves, 4 Wheat. 513, 51~, 4 L. Ed. 628; Hagey v. Detweiler,. 35
Pa. 409,412; Dudley v. Elkms, 39 N. H. 78, 84; Coleman v. Smith,
55 Tex. 254, 259; Levy v. Maddox, 81 Tex. 210, 16 S. W. 877;
Bailey v. Baker, 4 Tex..Civ. App. 395, 23 S. W. 454; Barnes v. Alli
son, 166 Mo. 96, 104,65 S. W. 781; 4 Am. & Eng. Ency. Law (2d
Ed.) p. 862,. and authorities there cited. The grantees of the Cliffords
could! not, by any theory known to the law, acquire any further rights
than the Cliffords possessed at the time they conveyed their title.

My conclusion is that the evidence in this case, when carefully ex
amined, considered, and weighed, establishes the fact that defendant
has the better right to the ground in controversy:. .r.et a decree be
entered in its favor, including costs.

=
TONOPAH & SALT LAKE MIN. CO. v. TONOPAH MIN. CO. OF NEVADA:.

(Circuit Court, D. Nevada. August 3, 1903.)

No. 736.
L MINING' CLAIH8-VALJDiTY OF LOCATJ.ON-OVERLAPPING CLAIHS.

The Silver Top and Valley View mining claims, owned by the defendant
herein, constitute a portion of the Butler group of mines, for which de
fendant has applied for a patent. 'These locations were made by the'
same person, and the lines as made by the original locator overlapped
each other. The discovery shaft on the Silver Top was within the lines
of that location as made, and was also within the lines of the Valley
View. The claims were located on the same day, the Valley View being
first. The' overlapping lines of the conflict between these claims were
afterwards agreed upon and adjusted by the respective locators and own
ers thereof. The Valley View changed its northern line, so as not to in
clude the discovery shaft of the Silver Top. The adjustment as made
did not change any of the .boundaries of the Silver Top in so far as the
portion of tile ground In dispute in this action is concerned. These
claims were among the" pioneer locations in Tonopah, and were located
prior to the Stone Cabin, owned by complainant. Held, that the Silver
Top is a valid location, that the change in the overlapped lines of the
Valley View alrected only the rights of the owners of those claims, and
that tile subsequent locator of other adjoining claims was not injured
therebY, and is not in a position to eomplaln or take advantage of &IlT
overlappini of the lines between the SU\,er Top and Valle;y View.
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.. SAME-DISCOVERY OF MINERAL OUTSIDE OF DISCOVERY SHAFT.
It also appears that other discoveries ot a mineral lode were made by

the locator of the Silver Top at different places within the lines of that
claim, and outside of the ground covered by the Valley View location.
within the 90 days allowed him to perfect and complete his location,
before the Stone Cabin was located. The Stone Cabin cannot tor this
reason claim any priority over the Silver Top.

a. BAME-BoUNDARIES-MOVING OF CORNERS.
'Vhere. as shown by a preponderance of the evidence. the corner of a

mining claim was established and marked by a monument and stake when
the claim was located. and had never been moved by the owner, he or
his grantees are entitled to a patent to the boundary so marked, where
it can be ascertained, as against a subsequent locator of a conflicting
claim, who, with knowledge of the prior claim, made no attempt to
ascertain its lines, although such corner may have been moved by others.

I. BAME.
Under the facts and principles of law applicable to this case, held, that

defendant has established a better right to the ground in controversy.

Suit in Support of Adverse Claim to Mining Ground.

Dickson, Ellis & Ellis and Key Pittman, for complainant.
W. E. F. Deal, Kenneth M. Jackson, and Campbell, Metson &

Campbell, for defendant.

HAWLEY, District Judge. This is a suit brought in support of an
adverse claim made by complainant, as the owner of the Stone Cabin
claim, against the application for a patent made by the defendant to
consolidated claim No. 2,012, embracing eight mining claims, for the
purpose of determining which of the parties has the better right to
the mining ground in controversy, and is one of the three suits men
tioned in case No. 734 (125 Fed. 389), to which the diagram embodied
therein applies, and to which reference is here made. The portion of
the ground in controversy in this suit is marked in yellow upon the
northerly portion of the Stone Cabin mining claim, as delineated upon
the diagram.

I t is alleged in the complaint-
"That the defendant above named, claiming to be the owner ot an alleged
adjacent mining claim called the 'Silver Top,' on or about the 10th day of
January, 1902, wrongfully and unlawfully caused said alleged Silver Top
mining claim to be so surveyed as to cross upon and overlap the said Stone
Cabin mining claim and lode, and include a portion thereof described as fol
lows: 'Beginning at corner No.1 of the said alleged Silver Top mining claim
as surveyed for patent, being mineral survey No. 2,012, from which the
section corner at the southeast corner of section 35, township 3 north, range
42 east, Mount Diablo Base and Meridian, bears south, 25° 17' east, 1,369
feet distant, and running thence on a true course north, 89° 55' west, 540.6
feet, along the southerly side line of the said alleged Silver Top lode, as sur
veyed, to its intersection with the westerly end line of the Stone Cabin lode;
thence on a true course north, 3° 26' east, 208.1 feet. to corner No.7 of the
said Stone Cabin lode; thence on a true course south, 86° 32' eafllt, 507.8 feet,
along the northerly side line of the said Stone Cabin lode to its intersection
with the easterly end line of the said alleged Silver Top lode as surveyed
(survey No.. 2,012); thence south, 6° 49' east, on a true course, 179.1 feet, to
corner No. 1 of the said alleged Silver Top lode as surveyed, the place of
beginning; containing 2.317 acres.' "

The Stone Cabin claim was located by Edward Clifford, Sr., on the
Sth day of October, 1900, as the east extension of the Valley View
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claim in the Butler group of mines. His certificate of location was
signed and ,recorded December 22, 1900, and, among other things,
contains the following statement:, , '

"The 10Gator hereby further certifte~ that he located and now claims 1,500
linear feet along the course of the vein 'or lode extending from, the point of
discovery and location, a monument upon the ground 1,500 feet in an easterly
direction, together with 300 feet on each side of the center of the ledge, lode,
or vein, Ina northerly and southerl;v' dIrection. That the general course of
the veIn is east and west. The discovery cut is situated 10 feet east of the
discovery monument, and its dlmenslonsare15 feet in length along the ledge,
cutting it 10 feet deep from the surface;' , The location arid description of each
corner of the claim, with the markings thereon, are as follows, to wit."

And then adescription is given by metes and bounds from monu
ment to monument, which includes the yellow portion embraced
therein.

The Silver Top claim was located by J. L. Butler, for J. H. McCor
mack, August 3°,1900. He had previously located the Burro and
the Desert Queen and the Valley View in the Butler group of mines,
and he believed there was some vacant ground lyip.g between the
Burro and the Desert Queen, on the north, and the Valley View, on
the south; and his object in locating the Silver Top was to include
such vaoant ground, in order to prevent others from coming in and
locating the ground between the ~laims he had already located, and
also to include some vacant ground to the east. This accounts for
the overlapping of the lines of the Silver Top over a portion of the
Burro, Desert Queen, and Valley View. Mr. Butler, in his testimony,
stated tbat the Silver Top was the last claim located in the Butler
group of mines; that there were several ledges on, the claim; that he
discovered mineral-bearing rock in several places; that the croppings
that he located cropped out a few hundred feet-"a pretty solid ledge
rather a 'low-grade quartz"; that he found several stringers above
there "that we afterwards leased, and some ore was taken out."
He described the discovery work done upon the claim "in the shape
of a trench along one of the ledges," ten feet long, three or four feet
wide; that he followed the, ledge several feet, and struck "some pretty
solid quartz" in place ; that the ldcation ,work was done within the
boundaries of the Silver Top location-"about the ,center of it, I
think." He testified to a ,conversation which he had with Edward
Clifford, Jr., about October 8, 1900, which was after he had located
the Silver Top. "I told him. about the end of the Valley View I had
located, * * * on the brink of a wall, there was nothing showing
to the east, and to put his location just on there 50 it would stand side
of mine, and to claim east up towards the low country there towards
the Middle Buttes, the valley, and he would probably get a whole.
claim, not to swing in toward the big mountain as that ground was
claimed." That the big mountain he referred to was Mt. Oddie, to
the east and northwest. Upon cross-examination he said that the
Valley View was located a few hours before the Silver Top, but that
the Silver Top was monumented first; that "the richest ore in aU
Tonopah" was taken out of the Silver Top claim; that there was
a space of vacant land between the Valley View and Burro at the time
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he located the Silver Top of about "four to six hundred feet"; that
at the time of this location, August 30, 1900, no boundaries had been
erected around any of the Butler group of mines.

On the 24th of November, McCormack signed and filed for record
his location certificate of the Silver Top, which, among other things,
contains the following statement:

"This claim lies between the Valley View claim, on the south, and the
Burro and Desert Queen claims, on the north. The locator hereby certifies
that he located as above and now claims 1,500 linear feet along the course
of the vein or lode, extending from the point of discovery and location, a
monument upon the ground 1,250 (feet) in an easterly and 250 feet in a
westerly direction, together with 300 feet on eacll side of the center of the
ledge, lode, or vein, in a northerly and southerly direction. That the general
course of the vein is about east and west. The discovery cut is situated about
650 feet easterly from the location monument, on the ledge, and its dimensions
are 10 feet long, and about 3 feet deep, showing ore and quartz in place.
The location and description of each corner of the claim, with the markings
thereon, are as follows, to wit."

And then follows a specific statement, by metes and bounds between
monuments, of certain ground, which includes the yellow strip marked
on the Stone Cabin claim.

The dotted dark line on the diagram commencing at point I On
the southeast corner of the ground in yellow(claimed by the defend
ant as the southeast corner of the Silver Top), and running westerly
to point 2 on the east end line of the Valley View, and continuing
westerly to point 3 (as the southwest corner of the Silver Top), marks
the southerly side line of the Silver Top as originally located.

The record in this case is voluminous. It contains 520 typewritten
pages. The witnesses in this case were called upon not only to testify
to the lines, boundaries, monuments, and pegs, when and where made,
built, posted, and driven upon the ground claimed by the Stone Cabin
and Silver Top, but once more to invade the territory traveled over in
the Valley View, Pyramid, and Wandering Boy locations in cases No.
734 (125 Fed. 389) and No. 735 (Id. 400). In the light of what was
said in the opinion in case No. 734 touching the admissions and proofs
as to locations, discovery, posting of notices, building of monuments,
performance of annual labor, etc., it would be an endless and useless
task to attempt to review all the testimony of the witnesses. It would
only tend to bewilder, instead of explain, the real issues involved in the
present contest.

The Gayhart survey, as stated in No. 734, included about 30 feet of
ground east of the original east end line of the Valley View. The ap
plication for the patent adheres to the original line. It appears from
the testimony that at one time, when the Cliffords had bonded the
Stone Cabin, there were conversations had with Butler in regard to
thes~ lines, and the whole thing was settled by Butler (with the
consent of others interested with him) voluntarily withdrawing any
claim on the part of the Valley View to the ground east of the
original end line.

The conflict in this case arises upon somewhat different grounds
from those presented in No. 734 and No. 735; but in this, as well as
the other cases, the Valley View original location, certificate of loca-
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tion, and the additional amended certificate of location, and Gayhart's
survey, with the lines and monuments marked under each upon the
ground, furnish the groundwork fpr the theories advanced by com
plainant,and throughout the record, in all of the three cases, will be
seen the footprints of an effort on the part of the complainant to con- .
fine the Valley View to the limits of the lines and monuments em
braced within the original location.

It will be noticed by looking at the diagram in No. 734 that the Sil
ver Top_ discovery shaft was sunk at the point "S. T. Dis. Shaft,"
which is south of the original north line of the Valley View, and north
of the red line designating the north line of the Valley View, as drawn
down by the Gayhart survey.

I. The contention of the complainapt herein is that it is the owner
of the entire area of the Stone Cabin claim embraced within its ex
terior boundaries as marked on the diagram; that the location of the
Stone Cabin is prior in time, as a matter of law, as against the Silver
Top location. Counsel for complainant, in his argument, said:

"The first contention and postulate we make is that the Silver Top so-called
location never for an instant of time was valid, that it always was invalid,
that it was void ab initio, and that no right immediately thereafter or since,
by anything that has transpired, could flow from it."

This broad statement is sought to· be sustained upon the ground
that the proofs show that the Silver Top location notice and discovery
shaft were within the original boundaries of the Valley View, which
was located prior to the Silver Top; and, even if it be conceded that
the monuments of the Silver Top were, as testified to by some of the
witnesses, erected prior to the monuments of the Valley View, the
Silyer Top would not be entitled to any priority as against the Valley
View. Under these conditions, it is claimed that the owners of the
Silver Top could not initiate any legal right to the ground by virtue
of their discovery, which was made, as shown by the testimony, with
in the boundary lines of the original location of the Valley View; that,
the ovmers not having acquired any legal rights by reason of the acts
done by them under the Silver Top location, the ground in conflict
was not and could not be appropriated by them, and was open, public,
mineral land, subject to location, at the time that Clifford, Sr., made
the Stone Cabin location; and that, for the reasons stated, priority
attaches, in law, to the Stone Cabin as against the Silver Top. If
the premises as stated by complainant are correct, then the conclusions
drawn by counsel would certainly follow. But are the premises cor-
rect? Was the Silver Top location void? .

The defendant is the owner of the Butler group of mines, consist
ing of eight contiguous mining claims. Whatever rights the loca
tors possessed at the time of the conveyance, the defendant is entitled
to. No more, no less. It stands in their shoes. It so happens, as is
often the case, that the lines of the claims at some places overlapped
each other. This was particularly so with the Silver Top and the
Valley View. The application for a patent, in so far as it relates
to the Silver Top, does not embrace any more ground than was in its
original location. The government is not concerned as to where the
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location monument, the discovery shaft, or boundaries were, unless
the application for a patent embraces more ground than the law al
lows. The defendant, being the owner of both the Valley View and
the Silver Top, had the right to adjust the lines in its application for
a patent. It makes no difference to the government whether the lines
of these two claims overlapped each other or not, provided the land
for which the application for a patent is made is all within the
boundary lines of the two claims as located.

In determining the conflict between counsel as to the effect to be
given to the established facts, and of the application of the law in re
gard thereto, we must keep in mind that the Valley View and Silver
Top were located prior to the location of the Stone Cabin. The lo
cators of the Valley View and the Silver Top were the pioneers in
Tonopah. They were unhampered by any outsiders in running their
lines, and selecting the ground they deemed advisable to locate. One
man controlled the whole thing. He was the original discoverer.
He had the pick and choice of all the locations constituting the Butler
group of mines. He was not called upon to look for notices, stakes,
or monuments. He was, in these respects, unfettered. The ground
was all vacant. All that he had to do was to select the ground
which he desired to locate, and those who came after him were called
on to respect his locations, not to disregard them. He was not mon
arch of all he surveyed. He was limited by the mining laws, national
and state. He could not include within a claim more ground than he
was entitled to, and he was compelled to complete and perfect his lo
cations within the time designated by statute. His location, when
completed, was at his own peril. If he mistook the true course of the
lode or vein, he and those purchasing fr0111 him would be bound by it.
But the fact of priority of location is one of great importance. It can
not be ignored. If the acts he had performed or caused to be per
formed were valid, subsequent locators were bound thereby, and could
not intrude upon the ground he had lawfully taken up. They were
called upon to notice what had been done by him, and others acting
with him, and the law required them to ascertain where the lines of
his location were, and they were held to a knowledge of his rights,
in so far as the time of marking his boundaries was concerned. If
his initial steps were valid the right to complete his location within
the time allowed by law could not be interfered with. If he had made
mistakes in running the lines, or committed any errors in the sinking
of his discovery shaft, or running cuts upon his ground to find the
mineral therein contained, he had 90 days after his location, by virtue
of the law of this state, to correct such mistakes or errors, and those
who came after him would be bound thereby. It does not lie in the
mouth of complainant to declare that the Valley View was prior in
point of location to the Silver Top, and that the owner of the Valley
View had a perfect title to the ground where the discovery shaft was
sunk. The fact that the locator of the Silver Top sunk his discovery
shaft upon ground overlapped by the Valley View was a matter which
might have been taken advantage of by the locator of the Valley View
in any conflict that might have arisen as to the overlapping ground
between the two claims, and the respective claimants of each thereto.
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But this discovery shaft was, a.s a matter of fact, sunk upon the ground
as located by the Silver Top. The lines of the conflict between those
two tlaimswere agreed upon and adjusted by the locators of those two
claims. The change in the overlapped lines of the Valley View and
Silver Top affected only the rights of the owners ofthose claims. No

. adjoining locator of other ground was affected thereby, or could com
plain or take advantage thereof, because he was not injured thereby.
The adjustment as made between those claims did not change any of
the boundaries of the Silver Top in so far as the portion of the ground
marked in yellow is concerned.

In Little Pittsburgh C. M. Co~ v. Arnie M. Co. (C. C.) 17 Fed. 57,
the court, after stating the contention of counsel, said:

"This position appears to be to the effect that one who owns a mining claim
must at all events hold onto his discovery shaft until he has obtained a patent
for his claim.' If he yields it to another in any way, by conveyance or other
wise, he thereby abandons the rest of his claim.. I do not see upon what
principle such a conclusion can rest. After a claim ,has been properly lo
cated, the owner of it may sell any part without prejudice to his right to
hold 'the remainder. He may dispose of it by gift or grant in any way that
seems proper to him. What was done in this instance by the Winnemucca
parties and the Little Pittsburgh parties is not stated. Whether the Win
nemucca parties yielded voluntarily to the Little Pittsburgh people, or made
sale to them, or in what way they disposed of their interest, if they had any,
in this claim, is not stated. But I do not think that can be material. Any
concession that they may ,have made to the Little Pittsburgh, People is to
them only, and is not available to allY other person. It has been decided,
it is true, In the Supreme Court of this state, and in this cO\lrt also, that a
location may not be made by a discovery shaft upon another' claim which
has been previously located, and which is a valid location, but that doctrine
bas nothing to do with the point in controversy here. For all that appears,
the Winnemucca may have been the better location, and It may have been
sold by the Little Pittsburgh parties, or disposed of in some way. The mere
fact that a part of it was transferred to the Little Pittsburgh parties is not
enough to defeat the right of the locators to other portions which were not
sold, disposed of" or surrendered."

2. There is an additional answer to the contention of complainant.
The testimony of Mr. Butler shows that rock in place, containing
mineral, was discovered in different places within the limitsof the Sil
ver Top location; that there were several ledges 011, the claim, all of
which were discovered by him prior to the location of the Stone Cabin
cra.im. Conceding, as we have throughout this case, that the location
of a mining claim based exclusively on a discovery of mineral within
the limits of another existing and valid location is void; that the loca
tion as mad7 ,J:)ythe locator, as was said by the court in GwiIIim v.
Donnellan, p'S'U. S. 45, 50,S Sup. Ct. IlIO, IlI2, 291,. Ed. 348
"Must be one which entities him to possession against the United States, as
well as against another claimant. If It is not valid as against the one. It is
not as against the other. The location is the plaintiff's title. If good, he
can recover. If bad, he must be defeated. A loCation on account of the dis
covery of a: vei}} or lode can only be made bya discoverer, or one who
claims under him. The discovered lode must lie within the limits of the
location Which is,made by reason of it. If the title to the discovery fails,
so must the lOcation which rests upon it."

But this rule 'd'oes not apply to a case like the present. If the Valley
View had obtained a patent in accordance with the lines of its original
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location, including the discovery shaft on the Silver Top, the loss of
the discovery shaft would not vitiate the entire. Silver Top location,
because mineral was found and a discovery thereof made within the
undisputed limits of the location within the 90 days allowed the
locator thereof to perfect his location, and before the Stone Cabin
was located. Such a state of facts would not bring this case within
the rule announced in Gwillim v. Donnellan, supra, or of any of the
cases cited by complainant.

In Silver City G. & S. M. Co. v. Lowry, 19 Utah, 334, 57 Pac. II,
the court discussed this question at length, citing all the cases, and
drawing the distinctions existing between them as to the facts. It was
there held that where the original discoverer of a vein upon which a
mining location is based is included within the surface boundaries
of a junior location, which goes to patent without protest from the
owners of the prior location, but before such patent a new discovery
has been made on the prior location, without the boundaries of the
junior location as patented, and within the surface boundaries of the
prior location as originally located, and development work is being
there prosecuted in good faith by the owners of the prior location,
their claim is valid and holds as to all ground not included in the
patent of the junior location, notwithstanding the loss of the original
discovery. That case was appealed to the Supreme Court of the
United States, and there affirmed upon another point, without passing
upon the question here discussed. Lowry v. Silver City G. & S. M.
Co., 179 U. s. 196, 21 Sup. Ct. 104, 45 L. Ed. 151. The views ex
pressed by the Supreme Court of Utah are in accord with the decisions
of the Land Department. Secretary Teller, in a letter to Commis
sioner McFarland, April II, 1882, said:

"Three questions present themselves in connection with the facts recited:
(1) Did the waiver of the discovery shaft and the portion of the lode within
the Kangaroo survey, by failure to file an adverse claim, have the effect to
vitiate the entire Metropolitan location, and bar an application for any part
of the same? * * * On the first point, I am of the opinion that the devel
opment and possession of the lode, so far as it runs upon public land. was
not interfered with in any manner by the waiver of a portion, even though
the original discovery shaft was included in the portion disposed of. The
continued possession and working of such outside portion under the original
ownership and location ought not to be held as forfeited while the good faith
of the owner toward the United States is not impaired, and opportunity
should not be given to a stranger to appropriate under United States laws the
property and improvements which he has acquired and made upon a good
and sufficient location properly asserted at the time of his original discovery."

The yellow portion of the ground in the Stone Cabin was within the
lines of the Silver Top as originally located, and marked by stakes
and monuments, and the locator of the Stone Cabin must be confined
to and bound by those lines, unless there are other grounds which can
be found in the evidence which would entitle him to include the same
in his location.

3. The other contention on the part of the complainant is that the
boundary lines of the Silver Top have been so moved, or are so uncer
tain, that it is impossible to establish the original corners of the Silver
Top. This contention is principally confined to the post and monu-
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ment at the southeast corner ofthe Silver Top, viz., at the southeast
corner of the ground markedinyeUow on the Stone Cabin claim.
This cOntention involves the question whether the Silver Top claim
was so monumented and marked that the boundaries could be readily
traced.

At the trial there appeared to be 11luch confusion in the testimony
in regard to the S. E. corner monument and stake. Mr. Edward
Clifford, upon his cross-examination, testified: That at the time he
monumented the Stone Cabin he knew that the Silver Top-one of
the Butler group of mines-had been located. That, in monumenting
the north line of the Stone Cabin, at the north side center he noticed
a stake of the Silver Top inside his lines, and went to it and looked
at the marks thereon. "I think it stated the southeast corner of the
Silver Top." He understood "it was a stake or monument marking
the southeast corner of the Silver Top." That this stake was about
250 feet in a westerly direction-"a.little bit south of west":.-from his
north side center, and about 30 feet south of the north line of the Ston~
Cabin. In another portion of his testimony he stated that the south
east corner of the Silver Top had been moved south from the point
where he first saw it, but he did not state that he saw it moved, or that
he knew by whom or when it was moved. The effect of the testimony
of Edward Clifford, Sr., and of Edward Clifford, Jr., is, that they never
saw any stake or monument of the Silver Top at the southeast corner
of the ground marked in yellow.

Mr. addie, on behalf of defendant, testified that he saw the original
notice of the Silver Top on the ground; ~hat he saw the monuments
on the ground before the filing of the certificate of location; that he
saw the southeast corner; "that it was marked with a stake, two by
four. I remember that monument marked 'Southeast Corner Silver
Top.''' Further, he said, "I built up that southeast corner monument
and marked the stake myself," some time prior to November 24. 1900.
His attention was called to Booker's survey, and he said:

"If this Is the correct southeast corner .of Mr. Booker's survey, ·S. E. C.,'
1 should say that the old monument is In * * * about the same place it
is marked here. * * * The monument * * * that I rebuilt is westerly
and a trifle southerly of the present Booker monument," about 30 or 40 feet.

Butler testified that between the 8th and 10th of October. 1900,
there was a slab about 5 feet high put in place to mark the southeast
corner of the Silver Top, and that a dirt monument was also built
there at that time by Mr. Oddie.

W. C. Gayhart testified that he made a survey of the Silver Top in
March, 1901; that he found a stake at the southeast corner marked
"S. E. Corner-Silver Top"; that at this point he had a monument
built four feet in diameter, three feet high, of earth and sage brush;
that Mr. Butler showed him the corner where the stake was found.
Egan, the mining recorder, who carried the pegs, and Miles, who as
sisted in building the monuments, corroborate the testimony of Mr.
Gayhart. _

Several witnesses were called by complainant in rebuttal of the de
fendant's witnesses, and testified with reference to the southeast cor-
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nero Blood, who was on the ground in conflict in the month of
August, 1901, testified that he did not think there was any monument
at the point marked "Southeast Corner Silver Top." Replying to the
question whether he at that time saw any monument on the Stone
Cabin claim marked "Southeast Corner Silver Top," he said:

"I saw a monument about 150 feet to the north and east of where we
wanted to sink a shaft on the Stone Cabin. Q. Were there any marks in that
monument? A. There was a peg, marked'S. E. Corner Silver Top,' 150 feet
easterly and northerly of the point marked 'Dickson Shaft'" (on the diagram
in case No. 734).

Upon his cross-examination, upon being asked whether he was
positive there was not a monument at the southeast corner at the point
designated on the diagram, he answered: "I never saw one. I
didn't see one there."

Mr. Dewey testified that he was on the Stone Cabin ground in July,
1901, and saw a monument about 100 or 150 feet north of the Dickson
shaft, and that he did not think there was any monument at the point
marked on the diagram "S. E. Corner Silver Top." On cross-exam
ination: "Q. You simply mean to say if there was a monument
there you didn't see it? A. That is what I mean to say."

Mr. Sullivan testified that he saw a monument at one time which
he judged was "from twenty-five to thirty feet inside of the lines of the
Stone Cabin ground," marked "Southeast Corner Silver Top."

]. O'Toole was also called by complainant, and testified as follows:
"Q. Mr. O'Toole, 1 will ask you to state whether or not at the time you

sunk what is designated upon this plat as the Dickson shaft there was a mon
ument to the south and eal!lt of the Dickson shaft, now known as the southeast
corner of the Silver Top mining claim? A. There was a monument of some
kind over there. I don't know who it belonged to, or what it was. I under
stood it was the center of the Stone Cabin. 1 don't know. Q. The point I
am referring to is the monument to the south and east of what is known
as the Dickson I!Ihaft. Was there a monument there or not? A. There cer
tainly was."

He further testified that Mr. Booker was surveying the ground
there in October, 1901, and had three men with him; that there was
a monument at that time about 200 feet northeast of the Dickson
shaft; and that "Booker's employes moved the monument in about
sixty or eighty feet south." He did not know "what monument it
was."

Mr. Beaker was recalled by defendant:
"Q. 1 will ask you to state to the court whether or not, at any time when

you were surveying that ground for any purpose, you, or any person under
you, moved the southeast corner of the Silver Top to the south? A. No, sir.
Q. Did you ever move the southeast corner in any of your surveys anyway?
A. No."

Mr. Healy, the superintendent of complainant, on behalf of com·
plainant, testified that he had a conversation on or about the 1st day
of June, 1902, at his office in Tonopah, with Mr. Miles.

"Q. I will ask you to state whether or not at that conversation Mr. Miles
stated to you that, at the time he assisted Mr. Gayhart in making the survey
of the Silver Top claim, that in assisting in that survey he moved the &Outh

125 F.-27
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eastcorn,er o.f th~ Silver Top mining claim southerly a distance of fifty or
sixty feet? A. He did." . .

Mr. Miles, on behalf of defendant, in rebuttal, testified:
"Q. Dldy()~ ever atany time tell Mr.: Healy, in h~somce in the town of

Tonopah, that you had assisted in moving the southeast corner ()f the Saver
Top claim fifty or sixty feet to the south? A. I did not."

Mr. Cliff9rd testified that Oddie admitted to him in Carson that he
had removed' the' stake at tqe. southeast corner to the south. Mr.
Oddie was called on behalf of defendant, and testified that he heard
this testimony of Mr. Clifford.

"Q. Did you at allY time since you have been in Carson,or ever. tell Mr.
Clifford, Sr., that' the mOlluinent which we claim to be the soiltheast corner
of the Silver Top had been moved to thesouth? A. I never told him any
thing of the kind. Q. Did you ever tell him anything' more than that which
you testified to on day before yesterday'] A. No, sir."

Comment upon. this t'estimony is unnecessary. It explains itself.
The testimony offered by defendant is clear and positive as to the
monument at the southeast corner of the Silver Top; The testimony
of the complainant is negative. Its. witnesses never saw it. There
is no satisfactory explanation about the "peg" seen by Clifford and
others in a northeasterly direction from the Dickson. shaft, marked
"S. E. Corner Silver rop." How it got there is apparently a
mystery.. It is the only peg in all of the cases that is not accounted
for or explained. There is nothing in the testimony showing that
the owners of the Silver Top ever put it there or removed it therefrom.
The, burden of proving the moving of the corner stake of the Silver
Top is cast upon the complainant, and it has failed to establish it
by any preponderance of the testimony.

One thing in this case is made certain, and that is that the original
southerly Hneof the Silver Top location included the ground in con
flict in this case. There was never any change made in that line any
where along the ground in dispute. The southeast corner of that
line was monumented at the time the Silver Top was located. The
patent asked for by defendant by reason of the Silver Top location
does not call for any ground that was not included within its original
lines. The southeast corrterof. the ground in yellow is 600 feet
southerly from the northeast dorner of the Silver Top location as
originally located. Under these undisputed facts, it is apparent that
the locators of the Silver Top could not be legally deprived of their
rights by any '~juggling" of the Post and monument, which was at the
southeast corner of that claim, by strangers. This question is referred
to in case No; 734, and is'liisposed of by the decision of this court in
Book v. Justice Min.Co:is8 Fed. 106, II4. Moreover, Mr. Clifford,
when he located and monumented the Stone Cabin claim, paid no
attention to thestr.ay peg marked "S. E. Corner Silver Top." He
included ground to the north of it, without making. any inquiry of the
locators of the Silver Top claim in regard to it. .He could readily
have ascertained where,. the claimed line was. He made no effort
to do so, although he knew, as before stated, that the Silver Top claim
had been located.
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In Eilers v. Boatman, 3 Utah, 159, 164,2 Pac. 66, 69, a contention
was made upon similar grounds to the one under consideration. In
discussing it, the court said:

"The proofs show that the plaintiff, at the time he made his location of
the Virginia, was not, to say the least, a very anxious inquirer as to the
boundaries of the Nabob, for at that time he found the owners of the latter
claim at work in a shaft at or near their discovery point, and, without mak
ing any inquiry as to the direction or extent of their claim, he completes his
location, taking in and including the very ground upon which the defendants
were at the time actually working, and which is included in the conflict area.
It is sufficient to give a right to the occupants of mining ground on the
government domain, which the courts will protect, to establi~h by evidence
its appropriation by means which are a substantial compliance with the law
upon that subject, and which, in view of the surrounding circumstances, will
give notice to those who have a right to know that the particular mining
ground is subject to the dominion and control of some private claimant.
* * * The same preponderance of testimony shows that the boundaries
of the Nabob claim, as surveyed for a patent, are substantially the same as
those described in the location, and marked on the ground at the time the
location was made. There was testimony showing a somewhat promiscuous
marking of trees with the word 'Nabob,' in various directions, and entirely
off from the ground claimed and located by the defendants. The clear in
ference to be drawn from all the testimony is that this marking was done
by some party unknown to the defendants, * * * and would indicate an
attempt to confuse the boundaries of the Nabob claim. The finding of the
court 'that the survey of the Nabob mining claim, as set forth in the answer,
is substantially in conformity to the boundaries thereof as located,' is abund
antly sustained in the evidence."

The proceedings in this case are in aid of the Land Department of
the government, to determine which of the parties to this suit, as
against the United States, has the better right to the mining ground
in controversy. Tonopah Fraction M. Co. v. Douglass, 123 Fed. 936.
Under the facts in this case, as established by the weight of the evi
dence, and the principles of law applicable thereto, this court is of
opinion that the defendant has established the better right to the area
in dispute. Let a decree be entered in its favor, with costs.

WELCH v. PHILADELPHIA & R. RY. CO.

SCHAUFFELE et alp v. SAME.

(DIstrict Court. E. D. Pennsylvania. October 22, 1903.)

Nos. 37, 49.

L COLLISION-TUG WITH Tow AND YACHT-YACHT DRIFTING IN RIVER CHANNEL.
The sloop yacht Venture, a pleasure craft 42 feet long, was making her

way up the Delaware river at night with the flood tide, having a number
of persons on board. The wind was very light, and finally failed when
tbe yacht was on tbe western side of the river, and she tben drifted
with the tide toward the center of the cbannel. She kept no proper
lookout, but the master and mate saw the tug International coming down
the river some balf mile distant, with three heavily laden coal barges
in tow abreast. Nothing was done to control the yacht, which continued
to drift, until it was too late to avoid collision, and she was struck by
the barges and sunk. The tug saw the yacht when half a mile away
slightly to the starboard, while between them and to port was anoth'!r
tug coming up with a tow. The International kept her speed and bel'
course in the center of the channel, which was at that point about 750
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feet wide. After passing the tug and tow she went to port, but did not
at once. signal her tows to follow, and when she did later. they were
unable to clear the yacht, which continued to drift toward them. Held,
that both vessels were in fault-the yacht for not anchoring when the
wind failed, but permitting herself to drift, when not under control, into
the channel and the track. of passing vessels, and for failure to keep a
proper lookout; and the tug for not stopping instead of trying to pass
between the two approaching vessels with her tow 100 feet wide, the
danger being apparent, and also for not sooner changing the course of
her tow.

In Admiralty. Suit for collision and proceeding for limitation of
liability.

Chester N. Farr, Jr., Martin H. Stutzbach, and Frank J. Lloyd, for
Yacht Venture.

John G. Lamb, for steam tug International.

J. B. McPHERSON, District Judge. By one of these libels the
sloop yacht Venture seeks to recover damages for a collision by which
she was sunk and became a total loss. The other proceeding was
taken by the railway company, in order to limit its liability under the
act of Congress. I find the facts to be as follows:

In the afternoon of July 14, 1900, the sloop yacht Venture, a sma::
pleasure craft, 42 feet long and 13 feet beam, started from Camden with
a party of 18 persons on board, both men and women, for a sail upon
the Delaware river. They proceeded down the river, aided by the
ebb tide, to a point not far below Lincoln Park, landing at the park
about 7 o'clock, because of the failure of the wind, with the purpose
of waiting until a breeze should spring up, and also until the tide
should turn. They remained at the park until about half past I I
o'clock, and then, as the tide was at the flood and a light breeze from
the southwest was blowing, they started to return. The yacht was
of light draft, drawing no more than two or three feet of water, and
accordingly her master kept along the eastern shore of the river,
in order to be out of the way of larger vessels proceeding up or down
the river in the channel. Shortly after I o'clock the yacht reached
League Island, where the river bends to the eastward, and then re
sumes its northerly course, forming the Horseshoe Bend. Here they
crossed the river to the western shore, and proceeded slowly along
that shore as far as the upper end of the Ironside bar or shoal. At
this point the set of the tide, by reason of the bend, is toward the
eastern, or New Jersey, shore; and here' the very light breeze that
had been helping them in some degree left them entirely, and the
yacht merely drifted with the tide. Indeed, it had done little else
than drift during their progress up the river, for the breeze had been
barely sufficient to give the boat steerage way. The crew consisted
of two men, the captain, and a mate. Both were in the stern of the
boat, aft of the sail, which was swung over the starboard quarter.
The captain was at the wheet, in such a position that he could not see
up the river except by. stooping and looking under the boom, and
the mate was seated on the rail near the captain, in a little better situ
ation, perhaps, to see approaching objects. but certainly not in the
right place for a lookout, under the circumstances. The night was
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clear and moonlight, and there was no difficulty in seeing the lights
of approaching vessels a long distance away. As the yacht drifted
toward the center of the channel, the captain and the mate saw the
lights of the tug International, coming down the river with a tow.
The tug is a powerful ocean-going vessel, 130 feet long, 26 feet beam,
drawing 16 feet, and of 400 tons registered tonnage. The tow con
sisted of three large and heavy barges, loaded with coal, lashed to
gether abreast, and attached by a bridle to a wire hawser about 60
fathoms long. The barges, from starboard to port, were the Her
cules, 200 feet long and 27 feet beam, drawing 130 feet of water,
and of 756 tons registered tonnage; the Girard, 186 feet long, 35 feet
beam, drawing 16 feet, and of 841 tons registered tonnage; and the
Glendower, 193 feet long, 34 feet beam, 16 feet draught, 855 tons
registered tonnage. When the tug was seen by the yacht she was
probably half a mile away, and each was showing her green light to
the other. The yacht was headed somewhat toward the Pennsyl
vania shore, with her boom out to starboard, and her sail set in order
to catch an occasional puff from the south or west, but she was not
under control, for the wind was not strong enough, or constant
enough, to give her steerageway, and she was drifting with the tide
toward the center of the channel and the track of other vessels. No
effort was made on the part of the yacht to change this condition
of affairs until the two boats had come very near to each other.
There is some dispute concerning the distance that separated the tug
and the yacht when they passed each other, but it makes little differ
ence whether the distance was 30 feet, as one witness says, or 100
feet, as it seemed to another witness. In either event, the situation
was plainly perilous, and the captain of the yacht, seeing that a colli
sion was likely to occur with the tow, sent the mate forward with an
oar to attempt to move the yacht to port, and an ineffectual effort
in that direction was made. It was of no avail, however, and in a
few moments the yacht came into collision with the barges and was
sunk.

From the point of view of the tug the facts are these: The tug,
with its tow, was coming down the river in the center of the channel,
and as she approached the coal piers at Greenwich Point she saw
down the river the red light of a tug having a schooner in tow and
the green light of the yacht. At this time the International and the
yacht were at least a half mile distant from each other, the other tug
being probably not much more than a quarter of a mile away. The
situation was evidently dangerous. On the eastern side of the river
was the Greenwich Point anchorage, which was occupied that night
by a number of vessels at anchor, and the available surface of the
channel was thus reduced to a width of no more than 750 feet. More
over, the yacht was then nearly in line with the tug, for the master
of the tug testified that when he first saw the yacht, after he had
straightened down on a new course, she was "just a little mite on
the starboard bow." The tug with the schooner in tow blew one
whistle, indicating that she would pass to starboard, and this signal
was returned by the International. At this time three possible
courses were open to the International. She could attempt to pass
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tOl the westward of the Venture, where perhaps there may have been
somewhat more room; but as this course required the tug to cross
the bows of the yacht, and would have also involved the risk of colli
sion, I think it was properly dedined. Another course was to con
tinue in the center of the channel, and attempt to pass between the
tug and tow and the yacht. The third course was to come to a stop
or proceed with the utIllOst caution .until the dangerous passage
should be safely accomplished. The master of the International
chose the second course, and,' without changing his direction or slack
ening speed, determined to. pass between the two vessels. There is
some conflict in the testimony concerning his maneuvers immediately
before the collision took place, but I do not think the conflict is ma
terial. The evidence seems to me to establish clearly the fact that
after the schooner had passed the barges the coursed the Interna~

tional was changed two or three points to port, in order to get as far
as possible out of the way of the yacht; but by this time the current
had carried the Venture so far out into the channel that, while the
change was sufficient to carry the tug dear, it was not possible then
to pull the tow out of the way. This might, perhaps, have been done
if the course of the tow had also been altered at the time when the
change was made by the tug, but no signal to this effect was given
to the barges until an appreciable time after her own course was
altered, and there was therefore a distinct, and what may have been a
material, delay in this' attempt at co-operation. The result was that
the unwieldy tow kept, its course without sensible change, the mast of
the yacht was caught by the bridle of the tow, and the yacht slipped
along the bridle until she struck the stem of the Hercules, and then
swung around into the space between the Hercules and the Girard,
where she was overturned and sank. All on board were rescued
except one woman, who was drowned, for whose death damages are
claimed by her parents, but the survivors all suffered some loss of
property, for which also compensation is claimed in the present pro
ceeding.

Upon these facts it is clear to my mind that both vessels were at
fault. The Venture had no business to be in the channel, in the way
of large ships proceeding up or down the river, while she was drift
ing helplessly with the tide and could not be· directed.' The wind
failed while she was still close to the Pennsylvania shore, and the
anchor should then have been dropped, unless the captain found it
possible so to direct the boat that she would not move further out.
He knew that the tide was carrying him out to the middle of the
stream, and if he could not steer the boat near the shore it was plain
negligence, as it seems. to me, to allow her to drift out to the middle
of the river, where a collision at any time might be inevitable. The
John S. Smith (D. C.) 27 Fed. 398; The Media (D. C.) 45 Fed. 79.
It was negligence also not to keep a proper lookout. Possibly an
earlier discovery of the approaching tug might not have availed, but
this is not certain, and unless it be clear that the absence of a proper
lookout did not contribute to the collision such absence is a fault.
The International also was negligent, in my opinion, in not stopping
at a safe distance. from the approaching vessels, or in not slowing
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down and proceeding with the utmost caution. The Jesse W. Knight
v. The Wm. R. McCabe (D. C.) 45 Fed. 590; The Havana (D. C.)
54 Fed. 411; The Medusa (D. C.) 46 Fed. 303. The situation clearly
was one of great danger. Only a narrow lane was offered her for
passage, and she had behind her a tow more than a hundred feet
broad-enough to occupy nearly one-seventh of the whole breadth
of the available channel. Certainly, under such circumstances, to go
on without slackening speed was to take an unjustifiable risk, and I
have' no doubt at all that this failure to act with the proper caution
contributed materially to the accident. She did slow down and stop
briefly after she came abreast of the yacht, but it was then too late.
It was a fault, also, not to signal the barges more promptly to change
their course to port. The master of the tug admitted delay in the
signal, excusing it on the ground that, "I did not think it was neces
sary, and it is not customary unless there is imminent danger." 'To
my mind, the danger was imminent enough to require the promptest
action, and to omit to call for such help as the barges might be able
to afford, little as it might be, was negligence.

I find, therefore, that both parties were at fault, with the result
that the damages must be divided. There is not enough testimony
in the record to enable me to determine in every case how much dam
age has been suffered, and the inquiry upon this point must, there
fore, go to a commissioner, who is directed to hear such further testi
mony as may be offered, and to report a suitable decree.

'['HE GENESTA.

THE ADELINA CORYAU:'

COLLIN v. KIERNAN et al.

In re KIERNAN et al.

lDlstrict Court, S. D. New York. October 13, 1903.)

L COLLISION-SCOW IN Tow AND ANCHORED STEAMER-FAILURE OIl' TUG 'to
)!AINTAIN A GOOD LOOKOUT.

A collision at night between a scow in tow on a hawser and a steam
ship anchored within the anchorage grounds off the quarantine station
in New York Harbor, held to have been due solely to the fault of the
towing tug for her failure to keep a good lookout and to see and avoid
the steamer.

In Admiralty. Suits for collision, and petition for limitation of
liability.

James J. Macklin, for the Goodwins.
Benjamin Patterson, for Augusta Collin•

.UIlo & Ruebsamen, for the Corvajas.
Carpenter & Park, for the owners of the Genesfa:.

ADAMS, District Judge. The first of the above actions was a
libel filed to recover the damages caused to the owners of Scow W.
17, in tow of the tug Genesta, by a collision with the steamship Adelina
Corvaja, anchored off the Quarantine station, Staten Island. The
second of the actions was brought by the administratrix of Gystav



424·' 125 FIDDERAL RIDPORTER.

Cpllin, who was in charge of the scow, and lost his life by the scow
being overturned in' the collision. The third of .the actions was
brought by the owners 0.£ the Genesta, to contest and limit their lia-
bility. . .

The scow, in tow of the Genesta, on a hawser of about 50 or 60
fathoms, left the foot of 19th Street, North River, on the 14th of
March" 1902, about 12 :45 A. M~, bound for the dumping grounds at
sea. The tide was ebb and the wind northerly. The tug's speed was
about I I miles with the' tide. When off Quarantine the scow ~ame

in collision with the steamship, then at anchor, resulting in the cap
sizing of the scow and the drowning of Collin, who was on board as
master.

The libel of Goodwin alleges fault against the Genesta in that she
did.not keep a proper lookout and avoid the steamship; and against
the Corvaja for not maintaining a proper anchor watch, for being
at anchor outside of the anchorage limits and for not giving any
warning of her presence. .

The libel of Collin alleges similar faults.
The petition of the owners of the Genesta alleges fault against

the steamship: (I) in coming to anchor in the channel, (2) in not
anchoring within anchora.ge grounds, (3) in not keeping a proper
anchor watch, (4) in not paying out chain to avoid the collision; and
against the scow, (I) in failing to maintain an efficient lookout, (2) in
not cutting the hawser ·when the collision became imminent, (3) in
that she was not in charge of a competent person, because the master
did not take effective measures to prevent the collision.

A great many witnesses were examined in support of the allega
tions. Without now going into the testimony in detail, I have con
cluded from an examination of it, that the facts, in addition to those
expressed above, were briefly as follows:

When the tug and tow reached the vicinity of the steamship, and be
fore she was discovered by those on the Genesta, a snow squall came
on, in which the tug proceeded at the same speed. While thus pro
ceeding, the steamship was discovered ahead in close proximity.
The tug endeavored to avoid cPllision by starboarding her helm, the
effect of which was to carry the tug to the eastward of the steamship
and leave the scow on the westward. They were both carried down
by the tide, the tug on the starboard side of the steamship and the
scow on the port side, having first come in contact with the anchor
chain, with the effect of overturning her. It is evident that the prin
cipal causes of the accident were the failure of those on the tug to see
the steamship sooner than they did and avoid her.

It is not a case for an apportionment of the damages between the
tug and the steamship. I attach more importance to the testimony
of those who anchored the latter in the vicinity of other anchored
vessels and subsequently removed her to her wharf, than the judgment
of witnesses formed for the purposes of the case; and I find, upon the
conflicting evidence, that the steamship was within the anchorage
limits. The facts that she did not maintain a vigilant anchor watch
and payout chain are immaterial. The rudder could not be used
to any advantage, as the tug was on one side and the scow on the
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other. What space she could have gained by touching her com
pressor and drifting astern would not probably have affected the re
sult. The tide and wind were strong towards the steamship, and it can
not be assumed for the benefit of the delinquent tug that such action
would have been of any benefit. Moreover there was another an
chored vessel not far astern with which a collision would have occurred
if the anchor had started and the steamer had drifted about two
hundred feet.

Collin, the master of the scow, lost his life in the accident. He wa!>
a healthy unmarried man about 21 vears of age. .The damages, how
ever, to his next of kin were not serious. They were not in any way
dependent upon him though occasionally he aided them. His earn
ing capacity was $9 per week, and I consider that the sum of $1,000
will be ample to cover their losses. The deceased was not in fault.

There is no dispute about the owners of the Genesta being entitled
to a limitation of liability and she has been appraised at $3,375, which,
with interest, is the extent of their liability.

Let there be a decree entered limiting the liability of the owners of
the Genesta and providing for the recovery of $1,000 by Augusta
Collin, as administratrix; also providing for an order of reference
to determine the damages of the libellants Goodwin The libels
against the S. S. Corvaja and the Corvajas will be dismissed.

THE PATRIA.

(DIstrict Court, S. D. New York. October 15, 1903.)

1. SHIPPING-DAMAGE TO CARGO-BURDEN OF PROOF
Where the evidence shows that a carrier received goods on board in

good condition, and delivered them damaged, it has the burden of proof
to show that the damage was due to a risk excepted in the bill of lading
and, in the absence of satisfactory proof that such was the cause, it
must be held liable for the loss, although the cause ot the damage does
not plainly appear.

In Admiralty. Action for damage to cargo.
R. Forsyth Little, Jr. (Frank H. Curry, of counsel), for libelant.
Benedict & Benedict, for claimants.

HOLT, District Judge. This action is brought to recover for dam
ages to a lot of beans shipped by the libelant on the steamship Patria
from Marseilles to New York. The evidence satisfies me that the
beans were in good condition when shipped at Marseilles. When
they were landed at New York a large number of the bags were
stained, damp, and dirty, and the beans in a large part of the bags
were soft and covered with black specks, a condition which seriously
impaired their value. The libelant claims that the black specks were
coal dust; that dampness had caused the soft condition of the beans;
and that the ship was liable for exposing the beans to such coal dust
and dampness. The respondent claims that the beans were orig
inally improperly cured; that they became heated, fermented, and
mouldy during the voyage; that this heating and fermentation were
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the causes of the condition of the, beins which were damaged; and
that the black specks seen on them' were particles of mould. 1 have
examined the evidencecarefuUy,aitl<i' I am unable to reach any satis
factorY'conc1usion as to w·hatcatlsedithe damage to the beans. There
is altnost; no direct evidence on the question. There is no proof that
the beans Were not properly cured'. There is no proof that any coal
dust actually came in contact with them anywhere, although it might
have blown over the cargo to some extent when the steamer was
coaling at Marseilles. There is 'no proof that anything occurred on
the voyage, or when the beans were being landed, or after they were
landed at the wharf il1,mrooklyn, which would cause the bags to be
stained, dampened, or soiled. They were properly stowed in the
hold, and'a.n examination showed that the dampness was not causeC.
by saltwater. The pier was covered, and apparently there was no
opportunity for the bags to become wet when being landed or at any
time. Hthe damage was due to heating, caused by improper cur
ing, that does not seem to me to sufficiently explain the stained and
discolored' external appearance· of the bags. If the black specks
were coal dust which had been blown over the cargo, I do not see
how the coal dust could have become so' widely diffused through the
interior of the bags. If the damage was caused by dampness, I do
not see how the bags could. have becdme wet during the voyage, and
if they became wet while discharging I do not see how the resulting
dampness could have so quickly caused so much injury to the beans.
The claims of both parties to the suit a,re based solely on inferences
which they argue should be'drawn from the appearance of the beans
after they were discharged from the/steamer. All'that seems to me
clear on the proof is thatthegoods\Vere shipped in good condition,
and were .damaged wheilJ'they re.aCl::\ed New York. Under these cir
cumstances, I think that.therule applies that when a common carrier
receivesgoodsin good condition, artd delivers them damaged, it has
the burderiofproof to show that the.d~mage was caused by a risk
excepted in the bill of lading, and, in the absence of satisfactory
proof that the damage was so caused, the court is justified in finding
for the libelant, even if'the causeo£ the damage does not plainly
appear. HU,dson River Lighterage Co.,v. Whe~ler, etc., Co. (D. C.)
93 Fed. 374; Pacific Coast S. S. Co. v. :Bancroft-Whitney Co;, 94 Fed.
180, 36 C. C. A. 135; Doherr v. Houston (D. C.) 123 Fed. 334.

My conclusion, therefore, is that there should be a decree for the
libelant, with the usual reference to fix the damage.

THEWALLAQE B. FLINT.

THE TRANSFlDR NO.9.
'. ,

lDfstrlct OJUrt,JI.D. New York.. October 9, 1903.)

1. OoLLrsIoN~STEA:MER AND CAR FLOAT IN TOW-CROSSING-FAILURE TO STOP,
A collision occurred at night in Hell Gate between a steamer bound

from Boston to New York and a car float on the side of a tug being
towed up the East river. The signals made by the steamer were not
heard ·by tbe tug, and the vessels were not seen by each other until they
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were only about 1,000 feet apart, although their lights were burning.
Held, that both were in fault for failing to keep a good lookout, that the
steamer was further in fault for failure to stop when danger of collision
was imminent, and the tug also for failing to stop in time when her sig
nals to the steamer were unanswered.

In Admiralty. Suit for collision.

Wing, Putnam & Burlingham, for libcIlant.
Carpenter & Park, for The WaIlace B. Flint.
Henry W. Taft, for The Transfer No. 9.

ADAMS, District Judge. This action was brought to recover the
damages caused by a collision which happened in HeII Gate about 9 :30
o'clock P. M. of the 2nd of January, 1902, between the Joy Line
Steamship Seaboard, bound from Boston to New York, and a car
float in tow, on the port side, of the tug WaIlace B. Flint, and bounc]
from Pier 50 East River to the Harlem River. The night was clear
and the tide ebb. AIl the proper lights of the vessels were set and
burning. The coIIision happened by the float striking the Seaboard
on the port side, abaft amidships, doing considerable damage to the
Seaboard.

The claim against the Transfer NO.9 was abandoned by the libel
lant. It appeared that prior to the collision she was helping the Flint,
but just before it happened had cast off her lines. She had not par
ticipated in any way in the coIlision navigation of the float, which at
the time was solely in charge of the Flint

The Seaboard blew a long whistle as she was rounding Hallets
Point, which was not heard on the Flint. A ferryboat, the Steinway,
crossing from Astoria to New York, came between the vessels and
they were not seen by each other until she drew away. The Steinway
crossed the bow of the Seaboard from port to starboard, after an ex
change of a signal of two whistles. As she passed out of the way,
those on the Flint saw the Seaboard and blew a signal of two whistles
to her, to which the Seaboard did not reply. Then they blew another
signal of two, to which no attention was paid and the Flint then
stopped and reversed. Shortly afterwards the collision happened
while the Flint was still going ahead through the water.

The Seaboard claims that the Flint had her on her own starboard
hand and that the navigation was governed by the starboard hand rule,
but I can not agree with this contention. The starboard hand situa
tion was only temporary and the rule did not apply. The Seaboard
did not navigate in accordance with the rule but changed her course
to avoid the Steinway just before the Flint was seen, but not before
she should have been seen, and she was changing her course back
again when the Flint appeared. The navigation was governed by oth
er considerations. There was obvious danger of collision and it was
the duty of the Seaboard to stop and reverse, which she did not do at
all, claiming that it was not safe for her to do so in the tide. This con
tention does not recommend itself to my judgment. A steam vessel
under command can nearly always stop temporarily without danger,
and there was nothing in the Seaboard's situation to make it peculiar.
She claims that she blew three signals of one blast each, to which the
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Flint did not reply at all. The Flint denies these signals.' Her testi
m()Ilyi~ rathersfr<:mger than the Seaboard's upon the point and it has
the support ofth~ pilo~of the Steinway, who was a disinterested wit
ness. It is probable that the pilot of the Seaboard thought he could
get across the Flint's bow but the attempt was a failure. I regard the
Seaboard's faults as condemnatory of her navigation.

The Flint was also in fault. The Seaboard was not seen by her a3
soon as she should hav~been, probably not till they were within 1,000

feet of each other, and 'continuing. her two whistle course and speed
after she got no response to her first signal, when the vessels were in
such close proximity, with the Seaboard continuing her attempt to
pass ahead, was grossly imprudent and almost sure to bring about a
collision. The combined speed of the vessels was at least 18 knots and
there was no time for experiments when they were within about a half
a minute of each other.

Libel dismissed as to the Transfer NO.9. Decree for half damages
against the Flint, with an order of reference.

MEYER et at v. PENNSYLVANIA R. CO.

(DIstrict Court, S. D. New York. October 20. 1903.)

1. WHARVES-INJURY OF BOAT FROM STORM-INEVITABLE ACCIDENT.
The injury of a barge while moored to a pier during a gale of unusual

severity, which caused injUry to many other vessels at the same place,
held to have been due to inevitable accident, for which the owner of the
wharf was not responsible.

In Admiralty.
Martin A. Ryan, for libellants.
Robinson, Biddle & Ward, for respondent.

ADAMS, District Judge. This action was brought to recover the
damages, amounting to $1I2.64,. suffered by the libellants, through
their barge, the John H. Meyer, Jr., being lilJured at South Amboy,
on the 23rcI-land 24th of November, Igal. The boat first lay at the
respondent's wharf, known as the Old Steamboat Pier, and the libel
lants allege negligence on the respondent's part in causing her to be
moved by the tug Winnie, to the New Steamboat Pier, which it is
alleged was an unsafe and dangerous berth, and placed on the outside
of a number of boats there.
. The respondent denies the moving by it and it appears that the

Winnie was not at South Amboy at the time. The respondent alleges
that the mooring wharf was ordinarily safe and that the injured boat,
with a number of others, while lying there, was damaged by stress of
weather and by reason of an extraordinary storm.

It is shown by the evidence that the storm was a north east gale,
of quite unusual severity, which was attended by rain and a very high
tide. The effect upon the boats at South Amboy was disastrous gen
erally and many suffered much more seriously than the libellants' boat.
The defence of inevitable accident is clearlv established and affords a
complete exoneration of the respondent, 'especially as the evidence
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shows that this was the only case of such an accident happening in a
period of about ten years, during which the wharf in question had been
constantly used as a mooring place.

Libel dismissed.

THE MOO~LIGHT.

(District Court, S. D. New York. October 16, 1903.)

1. BEAMEN-FoRFEITTJRE OF WAGES BY DESERTION-REV. ST. § 4516.
Where a seaman employed by a master during a voyage to take the

place of one discharged by reason of illness, although not of the same
grade as the one whose place he took, as required by Rev. St. § 4516, as
amended by Act Dec. 21, 1898, c. 28, 30 Stat. 755 [U. S. Compo St. 1901,
p. 3071], was able to perform the work to the satisfaction of the master,
and no complaint was made by the other seamen, the latter were not
justified, by reason of such employment, in leaving the ship at an inter
mediate port, and by their desertion forfeited their right to recover
wages.

In Admiralty. Suit by seamen to recover wages.
George C. Bodine, for libellants.
Alexander & Ash, for claimant.

ADAMS, District Judge. This action was brought to recover the
wages alleged to be due two seamen, amounting to $43.09. The de
fence is desertion.

It appears that these men shipped at New York on the 4th of De
cember, 19°2, for a voyage to Norfolk and return to an eastern port
of discharge, at the rate of $25 per month, in company with another
seaman. The latter became ill when the vessel reached Norfolk
and was discharged there for that reason. Another man was shipped
in Norfolk, who turned out to be a non-union man. The vessel
sailed from Norfolk for Boston, after the libellants knew about the
new man, but put into New York to make some repairs and the libel
lants left her there, alleging that the substituted man was not an able
seaman. The testimony indicates, however, that the real reason of
their objection to the new man was that he did not belong to the
Seamen's Union. The advocate for the libellants does not attempt
to support the libel upon such ground but claims that they are en
titled to recover because of section 4516, Rev. St. U. S., as amended
by Act Dec. 21, 1898, c. 28, 30 Stat. 755 [U. S. Compo St. 1901, p.
3071], which provides:

"Sec. 4516. In case of desertion or casualty resulting in the loss of one or
more seamen, the master must ship. if obtainable, a number equal to the
number of those whose services he has been deprived of by desertion or
casualty, who must be of the same grade or rating and equally expert with
thof'e whose place or position they refill. and report the same to the United
States consul at the first port at which he shall arrive, without incurring
the penalty prescribed by the two preceding sections."

A good deal of the difficulty which would arise from the words
of the statute, is overcome by the fact that the new man, though not
of the same grade as the others, as he was an ordinary seaman and
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received but $~oper month, was able to work aeceptablyto the mas
tera~d without complaints from the libellants, until they were put
forward to meet the defence in this action.

I must hold, under the circumstances, that the libellants were not
justified in leaving the vessel and that the defence of desertion should
be sustained.

Libel dismissed.

THE HARRY B. HOLLINS. THE TIP TOP. THE ANNIE L.

(District Court, E. D. N~wYork. October 2, 1903.)

1. WHARVES'-MANNER OF USE-EXTJllNSIQN BEYOND LIMITS FIXED BY LAW.
Where the bulkhead line of a dock.1s where it bas been maintained for

years, and since a tin1~ before there was any statute on the subject, per
sons using the bulkhead for mooting vessels in the customary manner,
with the consent of the city, cannot be deemed in fault therefor, although
it extends farther into the river than the line as established by law.

2. SAME-USE OF SLIP BY FERRYBOAT.
A ferryboat leasing a slip has no right to appropriate the waters abut

ting the bulkhead below such slip to the extent of shutting out the use
of such bulkheads in the customary manner for the mooring of vessels.

8. COLLISION-VESSEL AT WHARF-FERRYBOAT ENTEIUNG SLIP.
A ferryboat 7te~d in fa.ult for collision with a scow which was moored

outside of another vessel at a bulkhead adjoining the ferryboat's slip,
on the ground that she failed to exercise due care in entering the slip.

In Admiralty. Suits for collision.
Louis B. Adams, for Hastorf.
Wilcox & Green and Herbert Green, for Brooklyn Ferry Co. and.

ferryboat Hollins.
John F. Foley, for scow Tip Top, tug Annie L., and Murray &

Reid.

THOMAS, District Judge. At about 9 a. m. the tug Annie L.
placed the sand scow Tip Top outside ot dumper No. IR, at the
bulkhead between Forty and Forty-First streets, Manhattan. The
scow California lay ahead of No. 1R. All of the scows were there
by permission of the lessee of the dock, and No. IR was suitably
close to the bulkhead, carefully moored. Ericsen, who, for Brown
& Fleming, had charge of the dumper and bulkhead, states that he
helped to moor No. I R, and showed the very careful and thorough
manner of doing it. His evidence, supported by that of ot~er wit
nesses connected with the moored vessels, is preferred to the evi
dence of the witnesses for the ferryboat, that No. I R was hanging
off from 10 to IS feet from the bulkhead~ Such witnesses were
wrong with reference to the location of the vessels, as they placed
the California in an incorrect. position. This mistake of the ferry
company's witnesses may not be of great consequence, but is some
evidence of lack of careful observation of the conditions. More
over, the tide, which was about half flood, set on to the dock, and
would tend to keep the boats up, rather than to allow them to hang
off. The Tip Top and No. 1R occupied about 60 feet in width,
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while the California, ahead of them, was about 120 feet in length,
and occupied the remaining dock space above the vessels men
tioned. Counsel for the ferryboat gives a very good description of
the ferry slip, as follows:

"The structure does not extend directly out into the river, with its sides
nearly or quite at right angles with the bulkhead, but the inner side of the
slip is almost parallel with the actual bulkhead, the rack of that side being
39.06 feet out from the bulkhead. The exterior line of the outer rack is 150
feet from the bulkhead and pierhead line as established by law. The further
side of the inner rack is 39.08 feet. The mouth of the slip is about 85 feet
wide, and the slip narrows towards the bridge. Because of this plan of con
struction, the ferryboats, when approaching the slip from their Brooklyn
terminus at Broadway, are obliged to proceed inshore on a course about par
allel with the bulkhead. This character of slip was necessitated by the fact
that the ferry company was permitted to build out into the river not more
than 150 feet from the established bulkhead and pierhead line, and that
would have been insufficient for the usual t;ype of slip. 'The boat was 200
feet long, and the bridge is about 70, and the backing for the bridge or plat
form, adding 10 feet, made 280 feet.' "

In making her slip on the flood tide, the Hollins struck the Tip
Top, carrying her away from her mooring to No. IR, and against
the California, and the injuries to the Tip Top, California, and Hol
lins are involved in the above actions. The evidence of the cap
tain of the Hollins is that, on the tide then running half flood, he
could not enter his slip without striking the Tip Top, although the
Tip Top had been in the same position for several hours, and the
ferryboats of the same line had been passing her every 15 minutes,
one of them but 15 minutes before the accident, which occurred
about 12 :15.

It is urged on the part of the Hollins that the actual bulkhead
line extends somewhat farther into the river than the lawful bulk
head line, and that therefore the vessels had no right to lie at such
point. The actual bulkhead line is the line shown on the maps of
the city, and has been in existence for many years, and was there
prior to the passage of the statute invoked by the ferry company
to condemn it. It was the de facto line, and without it the bulkhead
could not be used at all. Persons innocently using the bulkhead
with the assent of the city should not be deemed in the wrong. But
in any case the use of the line was not a cause contributing to the
accident. The presence of the bulkhead line there was one of the
conditions that attended the accident, but did not cause it. The
cause was the lack of proper calculation, whereby the captain al
lowed his boat to go too far to port, with the result mentioned.
The accident happened in the daytime, with a very light wind, and
with no condition that was unusually dangerous at that place, al
though it did require considerable skill to take the vessel into the

. slip, on account of the proximity of the slip to the docks, and its
peculiar relation thereto. But other vessels did it that morning,
and continued to do it, and no good reason appears for the Hol
lins failing to do it at the time of the accident. It is considered that
a ferryboat leasing a slip has no right to appropriate the waters
abutting the bulkheads below such slip, to the extent of shutting
out the use of such bulkhead in the customary manner, and it had
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quitebften happened that one boat l~id outside of another against
such bulkhead. In fact, that isa common method of employing
similar mooring places in the ,. harbor.

. It results from the foregoing views that the libelants Murray
& Reid will have a decree against the ferryboat Hollins; that the
libel filed by the Brooklyn Ferry Company against the scow Tip Top
and steam tug Annie L. is dismissed; that the libelant Hastorf will
have a decree against the Hollins" but that the libel is dismissed
as to the s<;ow Tip Top and the steam tug Annie L. No costs will
be allowed the Tip Tqp or the Annie L. in the Hastorf action.

BURNS v. BURNS.

(DIstrict Court, S. P. New York. October 15, 1903.)

1. SHIPPING-DEMURRAGE-EvIDENCE OF CONTRACT.
An agreement shown to have been made between a shipper and ves

sel owner as to the rate of demurrage held not to have been changed
by the delivery of a bill of lading on a form stipulating for a different
rate, which was used by mistake, and without intention to change the
prior agreement.

In Admiralty. Suit for freight and demurrage.
Martin A. Ryan, for libellant.
Frederick W. Park, for respondent.

ADAMS, District Judge. This is an action which was brought to
recover certain unpaid freight and 21 days' demurrage on a cargo of
307 tons of coal delivered by the libellant on his boat Annie Burns at
the foot of 38th Street, North River, in December, 1902. It is not
disputed that the freight, amounting to $99.54, is due. The libellant
also claims 4oc: per ton on the coal, in conformity with a bill of
lading, which is produced~ The respondent admits that there is
freight and demurrage due to the extent of $223.32 and that amount
has been paid into court.

The controversy arises between the libellant's claim of demurrage
at the rate of 6c. per ton, which is mentioned in the bill of lading,
and the rate of $6 per day for the boat, which the respondent says
was agreed upon as the rate which was to be paid.

I do not regard the bill of lading as evidence of the contract with
respect to demurrage, under the circumstances developed by the
testimony. It appears that this form of bill of lading is the one used
for eastern shipments and that it was delivered to the libellant by
mistake and without intention of changing the agreement of $6 per
day, which I find was made when the rate of freight was agreed upon.

The libelant is entitled to recover the money in court with costs.
up to the time of the tender, including a docket fee, less the re
spondent's costs, since the tender. Decree accordingly.

11. Demurrage, see notes to Randall v. Sprague, 21 C. C. A. 337; Hager
Olan v. Norton, 46 C. C. A. 4.
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SYKES v. ROBBINS.

(Circuit Court of Appeals. Eighth Circuit. September 7, 1903.)

No. 1,912.

1. VENDOR AND PURCHASER-CONSTRUCTION OF CONTRACT-REFUSAL OF VENDOR
TO PERFORM.

Complainant contracted to sell to defendant a large quantity of land. the
contract containing the following provision: "If any title to any part of
said real estate shall prove defective, and cannot be perfected within one
year, and render the same unmarketable. so that the vendee cannot accept
the same, then said parcel shall be withdrawn from this sale. • •. *"
Held, that such provision bound complainant to use. in good faith. such
efforts as were reasonable to perfect his title to all the lands within the
year; and that conceding that, in case such efforts failed as to any of the
lands, he had the right to withdraw them from the contract. he could not
avail himself of his inability to make title at the end of the year to avoid
the contract, where such inability resulted solely from his own action in
instituting a suit to set aside prior tax sales of the lands, instead of re
deeming from the same, when, in the nature of things, such suit could not
be finally determined within the year; and especially where, SUbsequent
to the making of the contract, he obtained advances from defendant
thereon for the purpose of clearing the land of incumbrances, and de
fendant had agreed, if necessary, to extend the time for perfecting the
title, apparently upon an agreement or understanding between the parties
that the incumbrance of taxes should be removed by suit.

Appeal from the Circuit Court of the United States for the District
of North Dakota.

Seth Newman (Burleigh F. Spalding and Winfield S. Stambaugh,
on the brief), for appellant.

John S. Watson (W. F. Ball and D. G. Maclay, on the brief), for
appellee.

Before SANBORN and VAN DEVANTER, Circuit Judges, and
SHIRAS, District Judge.

SHIRAS, District Judge. Under date of April I, 1901, the appel
lant, Richard Sykes, entered into a contract with the appellee, Daniel
M. Robbins, whereby he agreed to sell and convey to the latter certain
lands in the county of Stutsman, N. D., containing 20,720 acres, at
the price of $2.75 per acre, of which the sum of $2,000 was to be paid
in cash upon the execution of the contract, and the further sum re
quired to make a cash payment of $1 per acre to be paid as soon as a
good marketable title in fee simple, free of incumbrances, was shown
in the vendor, when deed was to be delivered to the purchaser, by
whom a mortgage was to be given to secure the payment in five years
of the balance of the purchase price, with interest at 5 per cent. per
annum; it being' further provided that "if any title to any part of said
real estate shall prove defective, and cannot be perfected within one
year, and render the same unmarketable, so that the vendee cannot ac
cept the same, then said parcel shall be withdrawn from this sale, and
the only damages to vendees under this contract shall be the return
to them of all moneys paid on such parcel, together with interest tdere
on of 5 per cent. per annum. * * *"

125F.-28
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When this contract was, e,ntered into the title to none of the lands
described therein was cleat and petfect on the record in the appellant,
the First ,National Bank of ,Fargo: holding the title to 4,2243.cres as
security, 1,600 acres being held ,by third parties by title absolute, and
of the remainder the record title was in the appellant, F. L. Pirie, and
the estate, of Findlay Dunn, deceased, and all the lands, except the
4,224 acres l1eld as security by the First National,Bank, had been sold
for taxes.' '

Without going into the details, ,it, may be said that such steps were
taken that the title to the lan~'held, by the bank,' was conveyed to the
purchas,er:,the interest held by Pirie and the estate of Findlay Dunn
waspro<:uredby the appellant,. aqd with the exception of 1,600 acres,
the title to which could not be procured, the land was cleared of all
adverse claims except that created by the levy of taxes thereon and
the sale following the failure to pay the same. With respect to these
taxes the appellant refused to clear the land by the payment thereof,
but, claiming that the same were not valid liens on the realty, he
brought suits at the DeceIl1b~r term, .1901, of the district court of
Stutsman county, N. D., against W. H. Beck and -,-- Allen, the
owners of the tax sale certificates, and Stutsman COl,tnty, asking that
the levy of the taxes and the sales based thereon be declared null arid
void, and on the 5th of March,I902, that court handed down an opin
ion to the effect that the levy 9£tax,es and the sales ,based thereon were
void. From the judgments and decrees following this opinion an ap
peal was taken in due season tothe Supreme Court of North Dakota,
which had not been disposed ohvhen the present suit was begun, nor
at the date of the trial in the court below.

Under the date .of March 31,1902, the appellant addressed a letter,
to the appellee, in which he states:

"Judge Glaspell'sjudgment in:the snits brought by me in the district court,
Stutsman Co., N. D., against Mess. Allen & Beck, is, in ply favor, and cancels
& annuls all taxes for 18~7 to 1000. • • • I am unable, however, to offer
you a marketable title to these lands, because the defendants have the right
to appeal within 12" month!;! trom ,13th, March, ,1902, being. the date of record
of the jUdgme~ts. ,It appears to m~, however, that the title is now such that
you might ,accej;l~. it, and I shouldb~ pleased to heal-from you whether or
not you cando so at the present time;"

At a personal interview between, the parties, on the 5th of April,
the appellant urged the appellee to. accept the title as it then stood,
claiming that' the tax question was virtually closed by the judgment
of the district, court of Stutsman cbunty; but the appellee declined
to close the deal, by paying for the land, until the tax matter was put
at rest either by the failure to appeal the case or by a disposition of
the case on ;appeal. '

On the 5th day of April, 1902, the appellant wrote a:s follows to the
appellee:

'''Dear Sir:' Referring to our Interview today, at which you again refused
to accept the title ,to the. follo,wing lands, I hereby withdraw them from the
sale of 1st April, 1l;l()1: [Here, follows description of lands.] As the agree
m,ent abov~, r~ferred to. has been recorded, I enclose quitclaim, deed, which
I hope you Will execute and fOf/vard ,to me at Waldorf Hotel, Fargo, N. D.
I enclose one dollar to cover the expense of the deed."
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To this letter the appellee, under date of April 7, 1902, sent the fol
lowing reply:

"Dear Sir: I am in receipt of your letter of the 5th enclosing $1 and asking
me to sign a quitclaim deed on certain lands. I return the dollar, as I am
unwilling to sign the deed, as I expect to take the lands when you can perfect
the title to them. When you advised me that you could not perfect the title
as soon as expected, I agreed to extend the time so that you should have
ample time and opportunity to perfect the same. In regard to the tax title,
you had abundant time in which to redeem the lands, and were furnished
money, which it was understood was to be used in perfecting the title to the
same. You certainly can have no moral or legal right to take advantage of
your own laches In failing to redeem from the tax sale when you had
abundant time and opportunity to do so. I trust you will get the matter
straightened out as soon as possible, as I am desirous of closing tbe matter
up in accordance with the contract."

Upon the receipt of this letter the appellant at once brought suit in
equity in the district court of Cass county to quiet the title to the land
included in the tax sales, and to remove the cloud upon the title there
to created by the contract of sale of April I, 19°1, which had been
duly recorded in Stutsman county, and in the bill filed, after setting
forth the contract of sale, it is averred by the appellant:

"That, during the year provided in said contract for perfecting the title
to any of said tracts of land, the plaintiff perfected the title to the following
tracts, and caused the same to be conveyed to the defendant under and pur
suant to the terms of said contract, to wit. all ... ... ... [here follows the
description of the 4224 acres formerly held by the Fargo Bank]. That the
title to the remainder of said land not so as aforesaid conveyed to the defend
ant was imperfect, in this, to wit, that it was clouded by certain tax sales and
tax certificates issued by the auditor of said Stutsman county thereunder,
which said sales and tax certificates were void, and this plaintiff, as soon
as practicable after he had ascertained that there existed clouds upon the
title to said land, caused actions to be commenced in the district court of
the state of North Dakota, in and for the county of Stutsman, to vacate and
set aside all such tax sales and tax certificates, and prosecuted said actions
to judgment with diligence, and such proceedings were therein had that on
the 10th day of March, 1902, judgments were given and rendered in said ac
tions, vacating and setting aside the said taxes, tax sales, and tax certificates
upon said lands which were so as aforesaid clouds upon the title of this
plaintiff, and on or about said date notice of entry of said judgment were
served upon the defendants in said actions, and the time for appeal from
such judgments will expire on or about the 10th day of March, 1903."

-The prayer being that the contract of sale, so far as it affected the
lands not conveyed to the defendant, be declared to be of no effect,
and that the cloud created by the contract be removed, and the title
be quieted in complainant.

Upon the application of the defendant, who was a citizen of the
state of Minnesota, the suit was removed into the United States Cir
cuit Court for the district of North Dakota, and the defendant filed
an answer and also a cross-bill, wherein he prayed a decree for the
specific performance of the contract of sale on part of the vendor.

In the answer and cross-bill the defendant set forth at length the·
contract of sale, averring that under its terms it was the duty of the
complainant to pay up the taxes assessed upon the land, or to other
wise protect the title thereto against the said taxes, and the sales
based thereon, and further showing that after the rendition of the
judgments in the district court of Stutsman county holding the tax
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sales ahdcertificates to be void, and in view of the doubt and uncer
tainty that existed touching the final outcome of the question involved,
he caused a purchase to be made, in the name of John Wyman, of the
tax certificates, such purchase being made to protect his interest in
said lands, and not with any purpose to interfere with or burden the
title of the complainant, he being willing that the benefit of such pur
chase should be availed of by complainant, in case it should be finally
determined that the land was subject to the taxes in question; it being
further averred that on or about June 14, 1901, by agreement with the
complainant, the defendant, in addition to the $2,000 paid upon the
execution of the contract of sale, advanced to the complainant the
further sum of $8,500 to be used by the complainant in clearing off
the incumbrance on the lands contracted to be sold. It is also averred
in the cross-bill that on the 9th of July, 1902, the defendant tendered
to the complainant the sum of $10,397-42 in cash, and his promissory
notes for the further sum of $36,260, with a mortgage securing the
sum upon the lands included in the contract of sale, and demanded
from the said complainant the execution and delivery to the defendant
of a proper deed of conveyance of the lands in dispute, which tender
and demand was refused by complainant, and this tender is repeated
in the cross-bill, the cash, notes, and mortgage being brought into
court to secure the fulfillment thereof.

The evidence being taken, the circuit court decided the case on
the merits, ordering a decree dismissing complainant's bill, and grant
ing a decree upon the cross-bill, holding that the defendant was
entitled to specific performances of the contract of sale, except as to
1,600 acres, the title to which was not in complainant; and the decree
further provides for the retention of $5,500 from the cash payment
to be made by the defendant awaiting the action of the Supreme
Court of North J:)akota, upon the suits involving the validity of the
taxes, and also directs the steps to be taken by defendant in carrying
out,the obligatjon resting on him as purchaser under the contract of
sale.

The errors assigned by the appellal1t, who was the complainant
below, are, in brief, that the court erred in dismissing the bill, ther~Ly
refusing to quiet the title of the realty in complainant, and in grant
ing a decree for specific performance upon the cross-bill.

It is admitted in the brief of counsel that the case is to be de
termined by the construction to be given to the clause of the contract
of sale which provides that "if any title to any part of said real estate
shall prove defective, and cannot 'be perfected within one year, and
render the same 1.lnmarketable,'so that the vendee cannot accept the
same, then saidpp,rcel shall be w'ithdrawn from this sale. * * "-"
The contention of counsel for' appellant is that this clause in the (,On
tract is not to be treated as a provision for a forfeiture to be strictly
construed, but that it is a provision for the benefit' of both parties, to
be fairly in.terpreted, and to be given a reasonable construction; or, to
use the language of counsel: "The agreement is mutual, it is lawful,
reasonable, 'and just, and there is no reason why it should not be
given effect by the courts according to the intention, of the parties,
as expressed in the language they have used, provided the contin-
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gency has arisen upon which the contract is to be determined. It has
arisen, if complainant has done all that under the law he was bound
to do to perfect his title."

In support of this contention counsel quote the language used in
D., L. & W. R. R. Co. v. Bowns, 58 N. Y. 578, wherem it was said:
"The more reasonable interpretation of the contract, and that most
in harmony with the intent of the parties, and best calculated to pro
mote iustice between them, would only hold the plaintiff to the use
of all reasonable and practicable means to procure and deliver coal
according to the well-known usage and practice of those engaged in
similar business, such as a jury would say would be reasonable and
proper under the circumstances; such as the defendants might be
presumed to have expected from the plaintiff at the time and under
the circumstances in which the contract was made;" and, in reliance
upon this case and other authorities cited, the conclusion of coun
sel is: "The words 'cannot be perfected' must therefore be con
strued as though they read 'cannot, after such efforts in good faith as
are reasonable and proper for the purpose, be perfected.' "

We do not question the correctness of the contention that parties
may include in contracts entered into by them provisions limiting the
time of performance, or naming the contingencies or circumstances
which may absolve either party from further performance, of the
contract obligations, and we are content to accept the conclusion of
counsel for appellant that the latter was only bound to use "such
efforts in good faith as were reasonable and proper for the pur
pose" in clearing the title of the lands contracted to be sold from the
incumbrance created thereon by the levy of the taxes and the sales
made thereunder, and the point at issue is narrowed down to the in
quiry whether the appellant, with respect to these taxe.s, made such
efforts in good faith as were reasonable and proper to secure the
removal of the incumbrance created thereby.

The obligation resting upon the appellant was in good faith to
use all reasonable and proper efforts to perfect the title of the lands
he had contracted to sell to the appellee. When this contract was
entered into both parties knew that to perfect the title it was neces
sary, among other things, that the incumbrance created by the taxes
and tax sales should be removed; and it is admitted by his counsel
that appellant was bound to use in good faith all reasonable and
proper efforts to that end, so that the contract of sale should be
completed within a year from its date. It is clear beyond question
that the tax incumbrance could have been promptly removed by the
payment of the amount thereof, and this mode of action was open to
the appellant. Instead of so doing, appellant, claiming that the as
sessment was void, brought suits to the December term, 19°1, of the
state district court, to secure the cancellation of the tax sales and cer
tificates. When these suits were thus brought the appellant knew
that, in the ordinary course of events, it would be impossible to bring
these suits to a final termination within the year within which the
contract of sale was to be completed. He knew that suits of this char
acter, brought to the December term, 1901, could not be prepared for
trial and determined in the trial court without the expiration of some
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reasonable time, and he knew that after .the district court had given
its decision a right of aPpgal could be. exercised within one year to
the Supreme Court, and he knew that even if the trial court acted
with unusual promptness in deciding the cases, and that if appeals
should be promptly taken to the Supreme Court, there was no reason
able :hope that the cases could be submitted to that court and a final
decision be had by the 1st of April, 1902.

It cannot be otherwise, therefore, that when appellant, instead of
clearing the title of the lands from the incumbrances created by the
tax levy and the sales based thereon by paying the amount thereof,
undertoo~. to clear the title by the institution of the suits in question
in the state district court, he well knew that by adopting this course
he was initiating proceedings which could not be brought to a close
within the year.

With respect. to these taxes two methods were open to the appel
lant for removing the cloud created thereby on the lands he had con
tracted to sell-one being by payment of the amount due, and the
other by securing the cancellation of the same through judicial action.

By m9-king payment of the taxes the title could be cleared within
the year limited in. the contract. )3y initiating suits for cancellation,
it would be~mpossible to perfect the cancellation of the taxes within
the year. Was it open to the appellant to say that he was acting
in good faith and using all reasona,ble and proper efforts to free the
lands from the incumbrance .o.f the taxes within the year stipulated,
if he refused to pay the taxes, and illstead of so doing brought suits
for the cancellation thereof, which he knew could not be brought to
a final conclusion until after the expiration of the year, and then rely
on his inability to get a final decision within the year of the suits thus
brought as a reason why he should be released from his contract to
sell and convey the lands to the appellee?

In our judgment, the appellant would certainly be chargeable with
lack of good faith, and a failu~e.in his contract obligations to the
appellee, if he availed himself of the delay in clearing the land from
the tax incumbrance created by his own action in bringing suits to
test the validity thereof under the Gircumstances developed in "the evi
dence in this case. It was clearly within his right to discharge the
taxes and cancel the sales by paying the amount due, and he obtained
from the appellee, in addition to the sum of $2,000 paid down at the
execution of the contract, an advance of $8,500, to be used in clearing
off the incumbrances on the land. He thus had both. the legal right
to pay the taxes, and was furnished by the appellee with funds more
than sufficient to pay, the same. .

He might fairly claim that, as he denied the validity of the taxes
in question, it would be a heavy.burden to compel him to pay the
same instead of permitting him to test the validity thereof by suits
in court; but it would nevertheless not be just to tIJe appellee to hold
that the appellant. had the dght to undertake the performance of
his, contract by' a method, to wit" that of bringing suit to cancel the
taxes, which would give him the absolute right to cancel his contract
of sale with appellee. The appellant knew when he entered into the
contract of sale that the lands were incumbered with the taxes, and he
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agreed to use in good faith all reasonable efforts to release the lan~

from the tax incumbrance, and he does not meet the obligation of
his contract by refusing to pay the taxes, and undertaking to set them
aside by judicial proceedings, which, of necessity, could not be brought
to a final determination until after the lapse of the year named in the
contract as the time within which the title should be cleared.

The inequity of the claim now asserted by appellant is not in the
mere fact that he sought to get rid of the tax incumbrance by suit
in court, but in the fact that he endeavors to evade his contract of sale
by asserting that when the 1st of April, 1902, came around, the tax
incumbrance had not been finally removed, because the right of ap
peal to the Supreme Court still existed against the decree in the dis
trict court of Stutsman county, and that he was therefore absolved
from further obligation to convey the lands to the purchaser.

In effect, the contention of appellant is that, although he had bound
himself to use, in good faith, all reasonable effort to clear the land
from the incumbrance of the taxes, and although it was within his
ability to remove the same by payment of the taxes, he could refuse so
to do, and then release himself from the obligation to complete the
sale by the claim that he had not succeeded in getting a final decree of
the court within the year, when he well knew when he adopted that
course that it would be impossible to carry the suits to a finality by the
1st day of April, 1902.

The evidence shows that the appellee not only paid promptly the
$2,000 required to be paid at the execution of the contract, but sub
sequently advanced to appellant the further sum of $8,500, to be used
in paying off the incumbrances on the land, and in September, 1901,
the latter endeavored to procure a further advance of $20,000. Under
the terms of the contract no obligation rested on the appellee to ad
vance these sums, and, unless we assume that when he applied for the
same the appellant expected to perfect the titles and convey the land
in dispute to the appellee, he would be open to the charge of fraud, in
that he was seeking to obtain money from the appellee upon the
theory that he would in good faith perfect the title to the lands and
convey the same to the appellee, when he had no present intention
so to do, but purposed to rely on his inability to settle the tax in
cumbrance by judicial proceedings by the 1st of April, 1902, as a rea
son why he could withdraw the 15,000 acres from the contract and re
fuse to convey the same to the appellee.

If it be true that when the appellant sought these advances from
the appellee upon the representation that the money was to be
used in perfecting the title to the lands in the contract described
his purpose was, not to pay the taxes and thus clear the land from
the lien thereof, but to bring suits to have the same declared void,
and then to rely on the pendency of the suits as a sufficient reason
why he was not able to perfect the title by the 1st of April, 1902, thus
giying him the right to withdraw. these lands from the contract
of sale, then the court would be justified in holding that the appellant
had not in good faith used all reasonable and proper efforts to perfect
the title to the lands, but, in refusing to clear the land by payment of
the taxes and bringing the suits, he had done so with the purpose of



evacling,th,e" P,',ro,p" e,'"l', Be,rf()r,~,' ~~,e,ofth~, CO,np-aet of, $ale, and under such
circumstanqespe cou~d nOt ~v::l.il himself of the year limitation con-
tained in the con~raCt, even under the construction of the limitation
clause contended for by his counsel. .

Furthermore, is there any sufficient ground for holding that the
appellant was not absolu.telYbound to clear the land from the tax
incumbrance by paying off the same, if that was the only means
open to him for clearing tile title by April I, I902? When the con
tract of sale was entered intoappellant knew that the lands were sub
ject to the incumbrance in question. He agreed, in effect, to use in
good faith all reasonable means to clear the land within a yeaL Pro
vision might have been made in the contract for testing the validity of
the tax levies by judicial proceedings, thus giving the appellant the
right to resort to that method of settling the title. No such provision
was inserted in the contract. The appellant bound himself to use all
reasonable effort to perfect the title within the year, and as the evi
dence shows there was but one method by which this could be accom
plished, and tbat was by payment of the amount due, is it not the
necessary inference that the contract of sale obligated the appellant
to pay the taxes, that being the only course which would enable the
contract of sale to be carried out? If the tax assessments and levy
were valid, then the appellant owed the duty to the state and county
to pay the taxes, and it would only be by payment that the appellant
could perform, his contract obligation to the appellee to perfect the
title to the lands covered by the contract of sale.

As these taxes amounted to about $5,000, it doubtless seemed a
hardship to the appellant to be required to pay them, if in fact they
had not been legally assessed and levied, and, for the purpose of
endeavoring to escape this necessity, the appellant sought to make
some terms with appellee, as is evidenced by this letter of October 23,
1901, addressed to the appellee, wherein he wrote:

"I shall be in Fargo, Waldorf Hotel, Thursday evening of this week, 24th
inst., & all Friday 25th inst. I should be much obliged if you would give me
a definite reply there or see me regarding my recent letter on the subject
of the contract of 1st April, 1901. I am able now to give you as good a title
as I shall be able to give on 1st April, 1902, and, if not acceptable to you,
let us adjust the matter at once, or, if acceptable, let us adjust the matter
now."

Under date of October 24, 1901, the appellee replied to this letter
saying:

"I expect to take the land as I agreed. It you are not able to complete
title within the year, as specified in the contract, I shall expect to take it as
soon as you can complete title. ... ... ... If you are not able to fix it up the'
first of April I should not take any advantage on account of that. ... ... ..."

Following th~s correspop.dence the appellant brought the suits t(}
cancel the taxes at the December term, 1901, of the court in Stutsman
county, and is it not the fair inference that the parties understood
that the matter of the taxes was to be settled by the results of the
litigation thus begun? It would certainly not have been open to·
the appellee to have declared the contract at an end on the 1st day
of April, 1902, for the reasOn that the suits were not then finally de--



SYKES V. ROBBINS. 441

termined, in view of the statements in his letter of October 24, 1901,
and it would be even more inequitable to hold that the appellant could
terminate the contract of sale because the suits he had brought were
yet undecided.

As already stated, the appellee, in order to prevent the tax sales
from ripening into .a title to the lands, in case it should be finally
held that the taxes had been validly levied, bought the certificates
from the owners thereof, and thus demonstrated that it was entirely
within the power of the appellant to clear the land from the incum
brance of the taxes. It is made clear beyond all question that the
only reason why the appellant did not perfect the title to the land, by
payment of the taxes and redeeming from the sales, was that he
hoped to avoid the outlay that course would have called for; and as
the appellant brought the suits for cancellation knowing that the
same could not be finally determined by April I, 1902, after the
appellee had stated in his letter of October 24, 1901, that he would
take the land whenever the title was perfected, even though that
should not be done within the year, it may be fairly held that the par
ties by their own conduct had waived strict performance of the condi
tions of the contract within the time named in the original contract.

Subsequently the appellee, to protect the title to the land in case
it should be held that the levy of the taxes was valid, bought the tax
sales certificates, and thus made it certain that the lands could be
cleared from the taxes, no matter what the final decision was upon the
question of the validity of the tax levy; and, in view of these circum
stances, the contention of the appellant that he was entitled to with
draw the 15,000 acres of land from the contract, because he had in
good faith used all reasonable effort to perfect the title by the 1st
of April, 1902, but had been unable to do so, cannot be sustained, and
our conclusion is that the facts of the case, as proven in the court be
low, justified the action of the circuit court in dismissing the bill of
appellant, and in granting a decree of specific performance upon the
cross-bill of the appellee.

Furthermore, since the submission of the case in this court, we have
been informed that the Supreme Court of North Dakota has handed
down an opinion in the cases appealed from the district court of Stuts
man county reversing the decree of that court, and holding that the
taxes assessed on the lands in dispute herein were lawfully assessed
and levied.

If this is the fin.al result upon the question of the validity of the
taxes and tax sales, it demonstrates that the appellant did not take
the course and the only one which would release the lands from the
incumbrance of the taxes, to wit, by paying off the same, and cer
tainly the appellant should not be permitted to avail himself of his
own error to obtain a release from his contract obligation, thus bene
fiting himself and injuring the appellee, especially in view of the
fact that, if the appellee had not protected the title to the lands by
buying up the tax sales certificates, it is possible that the lands might
have been lost to both appellant and appellee.

Under these circumstances, the order to be entered will be that the
decree of the circuit court dismissing the original bill filed by the



442 125 FEDERA~ &EPQR'l'ER.

app~llant is affirmed; that the ,decree of the circuit court upon the
cross:-b:iU J~lecl J>y the appellee, Daniel' M. Robbins, granting him spe
cific performa,nce 9f the contract of sale, is affirmed; that the case be
remanded to the circuit court, with instructions to ascertain whether
the cases pending on appeal in the Supreme Court of North Dakota
have been finally decided, and, if so, to make such changes in the par
ticular provisions of the decree heretofore entered in this case as may
be called for by such change in the situation of the parties, and as may
be advisable to fully protect the rights of the parties, hereto. And it
is so ordered.

On Petition for Rehearing.
(November 14, 1903.)

PER CURIAM. A petition for rehearing has been submitted in
this case on behalf of the appellant,in which, after quoting liberally
from the opinion heretofore 'filed, counsel state that:

"In these remarks the mind of the court was focused on tour erroneous as
sumptions of fact: (1) That the contract was valid and enforceable wflen
made on Ap~il 1. 1901. (2) That the suits to set aside the taxes were not
brought until after October 24, 1901. (3) That that method was resorted to
by Sykes without the consent and acquiescence of Robbins. (4) That Robbins
had furnished Sykes with money to be used for the express purpose of paying
these taxes."

In support of the first proposition, that the court erred in view
ing the case upon the assumption that the contract for the sale of
the lands was valid and enforceable when made on ,April 1, 1901,
it is said that when the contract was signed the appellant, Sykes,
was in England; that the contract is signed by "D. M. Stewart,
attorney in fact for Richard Sykes"; that the statutes of North
Dakota provide that all agreements for the sale of realty, if made
by an agent, are invalid unless the authority of the agent is in writ
ing, subscribed by the paMy sought to, be charged; that no authority
in writing authorizing Stewart to make the contract is shown, and
therefore the contract is void. Turning to the original petition filed
in this case by the appellant, we find it therein stated that on the 1st
day of April, 1901, he was the owner ofthe following described prem
ises, giving the description thereof at length; "that on the 1st day
of April, 1901, plaintiff made and entered into a contract with defend
ant, by the terms whereof the plaintiff agreed to sell and convey unto
the defendant, upon certain terms and conditions and upon the full
performance of said contrac~ by the defendant on his part, all said
llremises"; and, further, "that said contract, so as aforesaid made by
and between this plaintiB;and defendant, was in writing, and was
duly acknowledged, so as to entitle the same to record." In view
of these positive statements contained in the petition which was the
foundation of this case, what need wa,s there for the defendant to
introduce evidence showing that the agent, Stewart, had authority
to sign the contract. No evidence upon this matter could be as
weighty and conclusive as the averment made by the plaintiff in his
;letition that on the 1st day of April, 1901, he had entered into the con
tract in question with the defendant, and that the same was in writing
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and duly acknowledged. The trial court was therefore clearly justi
fied in disposing of the case upon the assumption that on the 1st day
of April, 1901, the parties had entered into a valid written contract
for the sale of the lands; the issue in dispute being the question
whether, under the terms of the cOnJ::ract and the acts of the parties,
the appellant was entitled to withdraw the larger part of the lands
from the contract of sale, upon the expiration of a year froin the date
thereof. \Vhen the case was submitted to this court upon appeal, it
was stated in the brief of appellant that "on April I, 19°1, the parties
entered into a contract for the sale by Sykes to Robbins of 20,720
acres of land." In this condition of the record, we fail to see wherein
it was error to determine the rights of the parties upon the assump
tion that on the 1st day of April, 1901, the parties had entered into a
valid and enforceable contract for the sale of the lands in the contract
described.

The second point urged is that the court was in error in stating that
the suits for the cancellation of the tax sales were not brought until
after the 24th of October, 1901. This criticism of the opinion filed
is correct, as it is made plain in the petition for rehearing that the
record shows that these suits were in fact brought about June 12,
19°1; this mistake in the date being caused, as suggested by counsel,
by the fact that there were suits brought in October, or later, by the
appellant, for the cancellation of the tax sales on lands forming part
of the 1,600 acres excluded from the operation of the decree entered,
although named in the contract. This mistake as to the time when
the suits for the cancellation of the taxes were instituted does not
call for any change in the views expressed in the opinion upon the
vital points of the case. The rights of the parties, as affected by the
action of the appellant in bringing suits for the cancellation of the tax
sales, do not depend upon the question whether these suits were
brought in June or in October, 1901, but upon the fact that, when
brought, the circumstances were such that it was impossible to carry
them through to a final determination by April I, 1902.

The third matter of fact touching which counsel claim the court was
in error is with respect to the bringing of suits for the cancellation
of the tax sales; it being said that the court was mistaken in holding
"that that method was resorted to by Sykes without the consent and
acquiescence of Robbins." In considering the terms of the contract,
some consideration was given to the question whether the contract
itself gave the right to the appellant to adopt a method of clearing
the land from the tax incumbrance by selecting the plan of bringing
suits for the cancellation thereof, and then to rely upon his inability
to secure a final determination of the suits within a year as a reason
why, under the terms of the contract, he had secured the right to de
clare the contract at an end. In dealing with this question, it was
considered in the first instance from the point of view that Sykes had
of his own motion chosen this course, and this is the only foundation
for the claim that the court has erroneously held that these suits were
in fact brought without the consent and acquiescence of Robbins;
and that this was not the conclusion reached by the court upon a
consideration of the evidence is shown by the fact that, after reciting



444 125 FEDERAL REPORTEIt.

portions of the correspondence between the parties, it is stated in the
opinion that:

"Following this correspondence, the appellant brought the suits to cancel
the taxes at the December term, 1901, of the court in Stutsman county; and
is it not the fair inference that the llarties understood that the matter of the
taxes was to be settled by the results of the litigation thus begun1"

There. is strong ground to support the statement of counsel in
the petition for rehearing "that the reGord fairly shows that there was
an understanding or agreement between the parties that the cloud or
incumbrance of the taxes should be removed by suit." This' position
was not taken or advanced by counsel in their briefs submitted on
the hearing of the case, and naturally the opinion filed dealt with the
points relied on in the submitted briefs; but, as already said, it was
stated in the opinion that it was a fair inference derivable from the
evidence that the parties had an understanding .to the effect that the
matter of the taxes was to be settled by the result of the suits brought
by Sykes against the tax purchasers. If, on the submission of the
case, counsel had taken the ground relied on in the petition for rehear
ing, to wit, that after the signing of the written contract for sale of
the lands it had been mutually agreed between the parties "that the
cloud or incumbrance of the taxes should be removed by suit," it
would have obviated the necessity for considering at length what,
under the terms of the written contract, was required of Sykes in the
performance of his admitted obligation to use all reasonable efforts
to clear the land from the tax incumbrance resting thereon, because in
that view of the case, the rights of the parties would be dependent
upon the meaning of this supplemental agreement. Assuming that
such an agreement was had, what is the construction to be placed
thereon?

When this agreement was entered into the situation was as follows:
By a valid written contract Sykes was bound to use all reasonable
efforts to clear the land he had agreed to sell from all incumbrances,
being given a year within which to perfect the titles. Among other
incumbrances was that created by sales of the land for nonpayment
of certain taxes levied thereon. Sykes claimed that these tax sales
and the levy of the taxes were illegal and void, and; while it was open
to him to clear off the incumbrance by payment of the sums due, he
was anxious to avoid incurring that expense. Under these circum
stances he reached an understanding or agreement with Robbins to
the effect "that the cloud or incumbrance of the taxes should be re
moved by suit." When this understanding was had, there was no
reasonable possibility that the suits to be brought by Sykes could be
carried through to a finality within the year named in the written con
tract, and therefore it must be held that the parties, in having this
understanding, intended that the limit of a year should not apply to
the matter of clearing the land from the taxes. The claim made in
the petition for rehearing is that Robbins agreed that Sykes should
have the right to remove the tax incumbrance by suit. This agree
ment secured the right to Sykes to test the validity of the taxes and
tax sales by an appeal to the courts, and Robbins was in good faith
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bound to allow him the time necessary for that purpose; and, on the
other hand, Sykes was bound to carry the suits through to a final de
termination. Having agreed to undertake the removal of the tax
liens by suits for that purpose, he did not fulfill the agreement by
merely bringing the suits, and therefore, when the lSt of April, 1902,
arrived, it was not open to him to claim that he had the right to with
draw the lands which were yet incumbered with the tax liens from the
contract of sale. Having persuaded Robbins to accept this method
of dealing with the tax liens, he was in duty bound to carry through
the suits to a final determination, and that he had not done when he
brought the present proceeding, in which he claims a decree in his
favor on the theory that he had fully performed all the obligations
restmg on him with respect to clearing the lands from all liens or other
incumbrances.

The fourth and last alleged assumption of fact which it is averred
in the petition for rehearing was erroneous, and which aided in
misleading the court, is "that Robbins had furnished Sykes with
money to be used for the express purpose of paying these taxes." It
is not stated in the opinion filed that any sum was furnished by Rob
bins for this express purpose; the statement being that the advance
of $8,500 was made to be used in clearing off the incumbrances on
the land. In the letter written by Robbins under date of June 6,
19°1, to his attorneys, he states the terms under which he was willing
to advance the $8,500, further stating that, if these terms were com
plied with, "I will pay him the $8,500 to be used in clearing up the
title, as I understand that is what he wants the money for." Under
date of June 8th, Sykes wrote to Robbins, saying:

"I have carried out the arrangement proposed in your letter of the 6th
inst. * * • I have drawn upon you at sight to the order of the First Na
tional Bank of Fargo for $8.500 as arranged."

In his testimony as a witness Sykes states that he had represented
to Robbins that the purpose for which he wished to obtain the $8,500
was to enable him to remove liens upon the land and to perfect the
title thereto, and this evidence fully justifies all that is said in the
opinion with respect to the $8,500 advanced by Robbins to appellant.

We have given a careful consideration to the petition for rehearing;
but, finding nothing therein which satisfies us that the conclusion
heretofore announced is erroneous, the same is overruled.

HARP v. CHOCTAW, O. & G. R. CO.

(Circuit Court of Appeals, Eighth Circuit. October 16. 1903.)

No. 1,847.

1. CARRIERS-REGULATIONS GOVERNING MANFER OF RECEIVING GOODs-RIGHT
TO CHANGE.

At common law a common carrier has power to make reasonable regu
lations governing the manner and form in which it will receive such
articles or commodities as it professes to carry. and also to change or
modify such regulations from time to time upon reasonable notice to
the public.
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2. S.UrE.,..,MAN~ER OF LOADING COAL•
.A railroad company having a newly constructed Une through a locality

uhderlaid with coal, by permitting OWJ:1.ers of mines to load cars with coal
trom wagons on its side track at two small stations fora number of
months, . did not give them a vested right to continue such manner of
loading, nor lose its common-law right to change its regulations, and
refuse longer to receive coal for shipment in such manner when the
volumeof its business became such that to permit the .w;;e of its station
tracks for loading cars in that manner would not only interfere with
the operation of its trains, and cause it loss and inconvenience, but
woUld also, by reason of the slowness of the method, result in serious loss
and inconvenience to other shippers and the public by greatly reducing
the quantity of coal which the road could handle. and transport below
what it might if loaded by the use of modern appliances, as was the case
at all other shipping points on its line.

a. SAME~PnEFERENOE IN FURNISHING CARS.
A carrier which transports large quantities of coal is entitled to make

regulations with respect to the manner of receiving and transporting it,
so that it may be handled expeditiously, safely, and economically, without
unnecessary interference with the carrier's other business; and regula
tions which are well designed to promote such obj.ect cannot be com
plained of on the ground that they operate to give a preference to one
who complies with them, or as a discrimination against one who does DOt.

4. SAME-ARKANSAS STATUTE.
Defendant railroad company, which had previously permitted the

loading of cars with coal on its side track at a station. made a regula
tion by which it withdrew such permission, and it thereafter refused to
furnish cars to be so loaded to plaintiff or to any other shipper. During
such time, however, certain mine owners, who through agreements with
the company had constructed private spur tracks to their mines, were
furnished cars, some of which they loaded from wagons while standing
on such spur tracks before the development of the mines and the con
struction of tipples for loading. Held, that the furnishing of cars for
such purpose, while refusing to furnish cars for loading on the station
track to' plaintiff, who had constructed no spur track, did not constitute
the giving of an undue preference, either under the common law or the
statute of Arkansas (Laws 1899, p. 89), prohibiting the giving of any
preference in the furnishing of cars. .

In Error to the Circuit Court of the United States for the Western
District of Arkansas.

For opinion below, see lIS Fed. r69.
Joseph M. Hill (James Brizzolara, on the brief), for plaintiff in

error.
Edward B. Pierce aohn.W~ McLoud, on the bri~f), for defendant

in error. .
Before SANBORN, THAYER, and VAN DEVANTER, Circuit

Judges.

THAYER, Circuit JuQge. This case was tried to a. jury in the
Circuit Court of the United States for the Western District of Ar
kansas, and at the conclusion of all the testimony the trial court di
rected a verdict in favor of the defendant, which action on its part
is said to have been erroneous, and is assigned for error. The com
plaint on which the case was tried cOntained two counts. In the first
of these counts Jesse A. Harp, the plaintiff in error, alleged, in 5ub-

, 4. See carriers, vol. 9, Cent. Dig. § 22.
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stance, the following facts: That he was the lessee· of a coal mine
situated very near Hartford, Ark., a station on a railroad belonging
to and operated by the Choctaw, Oklahoma & Gulf Railroad Com
pany, the defendant in error; that from September, 1900, until about
February I, 19°1, he operated this mine by taking out the coal and
hauling it in wagons to the Hartford station, where it was loaded
from the wagons into coal cars that had been set out for that purpose
on a side track by the defendant company; that during all of the
p,eriod last aforesaid the defendant company held itself out to the
public as a common carrier of freight, being especially engaged in
the carriage of coal, and that there were four other shippers of coal
at Hartford besides the plaintiff from whom it received coal for
transportation in the manner last described-that is to say, by set
ting out cars as they were called for on a side track to be loaded
from wagons; that all the coal so placed on board cars by the plain
tiff at Hartford during the period aforef;aid was shipped by him
westward to points outside of the state of Arkansas, in Oklahoma and
Texas; that he succeeded, during said period, in building up a good
demand for his coal in those localities, and that in expectation of a
larger demand for his product during the coal season beginning
August I, 1901, he bought 40 acres of coal land near the station at
Hartford. He further averred that from and after August I, 1901,
and from that time forward, until about February 15, 19°2, the defend
ant company refused to set out coal cars on the side track at Hartford
to be loaded from wagons, as it had previously done, save that on
or about October 7, 1901, it did offer to furnish cars at that station
to be loaded from wagons for the shipment of coal to points in
Arkansas, and that, by reason of such conduct on the part of the
defendant, his trade in coal was practically destroyed during the fall
of the year 1901, and that he had sustained damages in a sum ex
ceeding $6,000, for which he demanded judgment. The second
count of the complaint was substantially like the first in all of its
material allegations, except that in one paragraph thereof it was
charged that other parties, who were engaged in mining and ship
ping coal, to wit, the Kansas & Texas Coal Company, the Prairie
Creek Coal Company, and the Arkansas & McAlester Coal Com
pany, shipped coal from the station at Hartford, and that during the
period when the defendant company had refused to set out cars
at Hartford for the use of the plaintiff it had supplied cars at said
station for the use of such other parties, thereby giving them an
unreasonable preference and advantage, to the plaintiff's damage in
a sum exceeding $6,000.

The facts developed at the trial below, concerning which there
was practically no controversy, are these: From September, 1900,
to February 15, 1902, and thereafter, the Choctaw, Oklahoma &
Gulf Railroad Company, the defendant in error, operated a line of
railroad extending from EI Reno, in the territory of Oklahoma,
thence eastwardly through the territory of Oklahoma, the Indian
Territory, and the state of Arkansas, to Memphis, Tenn. Coal
fields existed along this line of road from South McAlester, in
the Indian Territory, eastward to a point between Hartford and
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Mansfield, both" of the latter places being in the state of Arkansas,
or fora distancealt9gether of about 100 miles. The·defendant com
pany made a practice of hauling coal taken from the mines contig
uous to its road, which belonged either to itself or to other persons
and corporations, and about 60 or 70 per cent. of its traffic was of that
character. Whefi a mine:owner, other than the defendant company,
desired to employ the defendant to haul his coal, he made applica
tion to that effect to the company, and if, on an examination of the
applicant's mine by the' executive officers of the railroad, the quan
tity of coal therein seemed· to be adequate to justify the expense, the
general practice was to enter into an agreement with the mine owner
whereby the latter undertook to procure the right of way and grade
a track leading from the railroad to his mine, and to supply the nec
essaryties, the railroad, on its part, agreeing to furnish the necessary
iron and to tay the track;, and thereafter keep the trackafid roadbed
in good repair. It was also the usual practice in such agreements
to require the mine owner 'to develop his mine so that it would sup
ply a certain number of cars of coal per day, and to equip it with tip
ples and screens so that coal could be conveniently and speedily load
ed into cars at the mine. In the month of September, 1900, the de
fendant's road in the vicinity of Hartford, Ark., had been recently con
structed, afid the volume of traffic at that station was small. The
railroad company, before building its road eastwardly into the state
of Arkansas, had bought about 1,600 acres of coal land near Hart
ford, and had located its station at that point on a part of the tract.
The coal fields in that vicinity had been only slightly developed in
the month of September, 1900, but there was one coal mine called
Glenn's Bank that had been opened near the station to supply the
local demand for coal, and after the railroad was opened for busi
ness, and during the fall of the year 1900 and the winter of 1901,
the parties controlling this mine were allowed to haul coal to the
station by wagons and load it on cars that were set out upon a si<te
track. The plaintiff at that time was also in possession of a mine
near the station, and at his request, and as the traffic at the station
was not large, he was accorded the same privilege of loading coal
from wagons into cars standing on the house track, which privilege
he continued to exercise until the spring of the year 1901, up to which
time, during a period of seven or eight months,he had loaded altogeth
er something over 300 cars. During the period in question the railroad
company did not permit coal to be loaded from wagons into cars
standing upon its sidetracks at any of its stations,except at the
Hartford station, and at one other station called Red Oak, in the
Indian Territory, at which latter place, as it seems, the practice was
pursued temporarily until a spur track could be completed to the
mine, which was some distance from the railroad. The defendant
gave permission to load coal from wagons at Hartford mainly, if
not entirely, for the purpose of aiding in the development of the coal
measures at that point, but with no intention on its part of receiving
coal permanently in that'way, or of permitting its station side tracks
to be used continuously for the purpose of standing coal cars thereon
to be loaded from wagons. Some time in the spring of the year
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190r, or the early summer of that year, the plaintiff was advised, by
officers of the railroad company, that the practice of setting out cars
on the station side tracks to be loaded from wagons would have to
be discontinued. Thereafter there were several interviews between
the plaintiff and persons representing the railroad company relative
to the construction of a spur track to the plaintiff's mine for his benefit
and accommodation. The railroad company appears to have been
'willing at all times to lay such a track and to furnish the iron there
for, provided the plaintiff would secure a right of way and do the
grading. The plaintiff on his part appears to have been willing at
first to accept this proposition. They differed, however, as to the
place where the spur track should connect with the main line of the
road; the plaintiff insisting that the connection should be made at
the station house at Hartford, and the defendant objecting to a con
nection at that point. The negotiations looking to the construction
of a spur track accordingly fell through, and on August IS, 19°2, the
defendant company peremptorily declined to permit cars to be further
loaded from wagons at its station or house track, the reason assigned
for such action being, in substance, that it was the universal prac
tice of all railroads engaged in hauling coal to require mine owners
and coal shippers to have tipples and tracks whereby coal could be
speedily loaded direct from the mines, and because of the annoyance,
inconvenience, and delay necessarily attendant upon the loading of
coal cars from wagons at stations. The plaintiff thereafter made
complaint concerning the defendant's action to the board of railroad
commissioners of the state of Arkansas, and in view of threatened ac
tion by that body the defendant company on October 7, 1902, again
permitted cars to be loaded at the Hartford station from wagons,
provided the coal so loaded was consigned to points within the state
of Arkansas. At a later date, in January, 19°2, for the same reason
-that is to say, because of action taken or threatened to be taken
by the board of railroad commissioners for the state of Arkansas,
and to avoid the possible assessment of heavy penalties-the order
against loading from wagons at the Hartford station, as respects coal
consigned to any point on the defendant's railroad, either within or
without the state of Arkansas, was revoked.

The fundamental question which this state of facts presents would
seem to be whether the defendant company, by setting out coal cars
on its house track at Hartford, and permitting them to be loaded from
wagons for a period of several months, under the circumstances
above detailed, thereby obligated itself to continue that practice, and
was guilty of a legal wrong when it discontinued it in August, 1901.
Undoubtedly a common carrier must accept and transport all com
modities that are tendered to it for carriage which it holds itself out
to the world as engaged in carrying, provided a reasonable compen
sation for the service is also tendered. Unlike a private carrier, it is
not entitled to choose its patrons or customers, but, being a quasi
public servant, must serve everybody who chooses to employ it, and
must treat them impartially, charging each the same rate for sub
stantially the same service, and affording to each the same facilities
for shipment. A common carrier, however, is not bound by the
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rules of. t})e f,iQn1;rnon law, to receive and carry commoditks of any
and ey~ry kind which maybe offered to. it, but only such as it makes
a practice oftransporting. It is entitled in the first instance to de
termine what c1ass of commodities it will engage in carrying. More
over. it is.eD;titled, in the finst instance, by the common law, to es
tablish reasonable rules.~nd regulations governing the manner and
form in whichit will receive such articles as it professes to carry,
and providing how they shall be packed for shipment so that they
may be handl~d and tranr;;ported. c<>nvenientIy, safely, and expedi
tiously. Hutchinson on Carriers, §§ 111-113, and cases there cited.
This power to make reasonable regulations with respect to the man
nerin which it will receive .commodities for transportation implies
the existence of a power on the part of a common carrier to change
or modify such regulations from time to time upon reasonable no
tice to the, public, as otherwise it might be compelled to pursue a
particular practice of receiving goods which it had once adopted,
and was at the time attended with no inconvenience, after that prac
tice had become exceedingly inconvenient and burdensome both to
itself and the public. It"is manifest, we think (indeed, so manifest
that we might almost .take judicial.notice of the fact), that no rail
road constructed through extensive coal fields and engaged in trans
porting coal to market could for any considerable period follow
the practice of setting ()ut cars on its station side tracks, some dis
tance from the place where. coal is mined, and permitting" coal to be
hauled thence by wagons .and loaded into the cars by the slow process
of shoveling. The useless consumption of time, and the additional
expense incident to the handling of the commodity in question, in
large quantities, in that primitive manner, would occasion great pub
lic loss and inconvenience, to say nothing of the loss sustained by
the carrier, anc;l the serious manner in: which that method of handling
coal would interfere with the movement of its trains and the trans
action of its other business. In the case at bar one of the witnesses
testified, in substance, that, if all the coal tributary to the defendant's
railroad was loaded by wagon, the mines would not produce 20
per cent. of their present.output because of the impossibility of hand
ling the output in that way. This is in itself an entirely reasonable
statement, and no attempt was made by the plaintiff to disprove it;
his contention being apParently that, because the defendant had per
mittedhim to load coal from wa.gons for a few months, it had de
liberately chosen that method of receiving coal and serving- the pub
lic, and was hound perforce to continue the practice indefinitely. We
are of opinion that this contention on the part of plaintiff is unten
able; and should be overruh:d. .The evidence shows without con
tradiction, as heretofore stated, that the practice of permitting a
shipper of coal to load cars from wagons at stations obtained at no
other station along the defendant's road save at Hartford and Red
Oak, where the practice was tolerated temporarily, and for special
reasons, with.no thought of pursuing it permanently. The great
bulk of coal that the defendant received and transported over its
road was loaded by means of tipples into cars standing on spur
tracks which had been laid to the mines, and in so far as the defend~
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ant had held itself out to the world as a common carrier of coal it
can only be said to have so held itself out provided the commodity
was so delivered and loaded. We entertain no doubt that the de
fendant had the right to abandon the method of receiving coal which
it had adopted at Hartford when the conditions that led to the prac
tice at that station had so far changed as to render its further con
tinuance inconvenient and burdensome. Especially should this right
be conceded to the defendant when we reflect that if it permitted coal
to be hauled to that station in wagons, and thence loaded into cars,
other mine owners along its line might and probably would assert the
same p-rivi1ege, thereby subjecting it to great loss and expense, be
sides putting the public to much inconvenience. That conditions had
materially changed at the Hartford station between September, 19°0,
and August, 1901, admits of no controversy. It was proven at the
trial, and not denied, that in the meantime the defendant had disposed
of its coa11and at that point; that severa11arge mines had been opened
in the immediate vicinity of that place; that the station had become
a large shipping point for coal; that the volume of traffic at that
place, as well as along the road generally, had largely increased dur
ing the year; that the demand for cars in August, 1901, to handle
coal and other produc~s which required shipment, was far greater
than during the previous year; and that the public interest, as well
as the interest of the carrier, demanded that there should be as little
delay as possible in loading cars. Under these circumstances, we
think that the defendant incurred no liability in refusing to permit
its station side track to be further used for loading coal cars from
wagons. Nor do we find that when the trial below ended any issue
of fact as respects this point remained to be settled or decided by the
jury, since all the material facts upon which the defendant's right to
terminate the practice of loading cars from wagons depended were
practically undisputed, and the existence or nonexistence of that right
was a question of law to be determined by the court.

In the second count of his complaint, as before shown, the plain
tiff sought to recover damages because, as he alleged, the defendant
had given an undue and unreasonable preference to other shippers
of coal at the Hartford station. The facts upon which this charge
was based were likewise undisputed, and are as follows: The order
prohibiting the loading of coal from wagons into cars standing on
the house track extended to all shippers of coal without discrimina
tion, and was not confined in its operation solely to the plaintiff or
anyone else. But while the embargo existed other mine owners who
had constructed spur tracks to their mines, as well as tipples for the
convenient and speedy loading of cars, were supplied with cars, and
during the period in question it seems that some of the parties who
had constructed private spur tracks did load some coal from wagons
into cars that had been set out on such private spur tracks. This was
done, however, as the evidence discloses, only to a limited extent, and
for the purpose of disp-osing of such coal as was taken out at first in
the process of opening a mine. The practice was not continued when
a mine was fully opened and tipples had been located and built. The
charge of giving other mine owners an undue preference is founded
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upon the facts aforesaid, which the evidence tended to establish, and
none other.. We are of opinion that they do ~ot establish a case of
undue preference within the meaning and intent of the statute of
Arkansas (Laws 1899, p. 89), which declares, in substance, that it
shall be unlawful for a common carrier "to make any preference in
furnishing cars or motive power" for the transportation of persons
or property. The idea conveyed by the word "preference" is that,
as between two persons occupying the same situation or relation to
the carrier, one has been preferred over the other or granted certain
privileges orfacilities that were not extended to the other. Such is not
the case which the evidence discloses. The plaintiff had not provided
himself with a spur track leading to his mine for the storage of cars,
while other shippers had done so. He desired to make use of the de
fendant's side track to stand cars thereon while he loaded them by the
slow process of hauling coal to the station in wagons and shoveling
it thence into the cars. The privilege which he demanded was essen
tially different from that accorded to other shippers who had built
spur tracks on which cars could be placed and handled by the defend
ant with much less inconvenience and risk than when standing on
its house ttacks, which it used for handling other commodities, and
for switching purposes, and probably used at times for the passage of
trains. We fail to see how the· delivery of cars to other shippers of
coal on spur tracks which they had caused to be built can be fairly
said to have been a preference extended to them, or a discrimination
against the plaintiff, who desired to use the defendant's house tracks.
The privilege which the plaintjff demanded was not accorded to other
shippers nor a substantially similar privilege. We think, therefore,
that he has no just cause for: complaint on this ground.

The views which we have thus far expressed are confirmed by the
decision in Oxlade v. North Eastern Railway Company, IS Common
Bench (N. S.) 680, which is frequently cited as an authority and may
be justly esteemed a leading case. The decision in that action was
under the canal and traffic act of 1854 (17 & 18 Vict. c. 31), which in
broad terms declared "that every railway company * * * shall
afford all reasonable facilities for the receiving and forwarding and
delivering of traffic * * *; and no such company shall make or
give any undue or unreasonable preference or advantage to * * *
any particular person or company * * *; nor shall any such
company subject any particular person or company or any particular
description of traffic, to any undue or unreasonable prejudice or dis
advantage in any respect whatsoever." It appeared that the railway
company made a practice of carrying coal in very large quantities, but

.for convenience in handling the large amount of traffic over its road
it made a practice of carrying coal for colliery owners only, from the
pit's mouth .to stations where such colliery owners had cells appropri
ated to their use for the reception and sale of their coal. The com
plainant was a coal merchant, and on a certain day he tendered 16
cars or trucks loaded with coal to the railway company at one of its
stations, to be forwarded to three other stations on its road where the
complainant had no cell or siding appropriated to his special use for
the reception of his coal trucks and the sale of coal. The railway
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company declined to receive and haul his trucks, although they were
in a fit and proper condition to pass over its road, whereupon he
sought to compel the company to do so. The court held, in sub~

stance, that owing to the large amount of traffic in coal over the com
pany's road it had an undoubted right to say that it would haul coal
for colliery owners only who had acquired the requisite facilities for
receiv:ing and disposing of coal promptly on arrival at its destination,
as otherwise the carrier would not have the necessary control over its
road. The c,?urt further observed that, if the privilege demanded by
the complainant was accorded to him, it would have to be accorded
to all other persons, and would deprive the carrier of the benefit of an
arangement which it had devised to insure the safe and convenient
operation of its road. The case in question accordingly decides, in
effect, that notwithstanding the broad inhibitions contained in the
English traffic act, a carrier whose business consisted in part of haul
ing coal in large quantities was entitled to make regulations with
respect to the manner of receiving and transporting it so that it might
be handled expeditiously, safely, and economically without any un
necessary interference with the carr,ier's other business. It follows,
of course, that regulations made by a carrier which have these objects
in view, and are well designed to promote them, cannot be complained
of on the ground that they operate as a preference in favor of one
who does comply with them or as a discrimination against those who
do not.

On the trial of this case in the lower court one of the questions
which appears to have been discussed and decided by the learned
trial judge (vide 118 Fed. 169, 172) was whether the defendant com
pany was under an obligation to put in a switch or spur track for the
plaintiff's convenience at such place as he desired. In their brief
counsel for the plaintiff in error say that they will not discuss this
question, because the plaintiff did not bring his action on account of
any failure of the defendant company to put in a switch, but for the
other alleged wrongs heretofore considered. Besides, the evidence
does not show, we think, that the defendant did decline to put in a
s\vitch or spur track for the plaintiff on the same terms that it was in
the habit of putting in such tracks for other shippers. This latter
question, therefore, according to the concession of counsel, is not be
fore this court for determination or consideration.

Another question, however, has been debated by counsel for both
parties at some length, and that is whether the Arkansas statute,
above cited, and other statutes of the state of a like nature, have any
application in determining the rights of common carriers and ship
pers of coal as respects coal which is tendered to the carrier for ship
ment to points outside of the state. The plaintiff in error maintains
the affirmative of this proposition, while the defendant in error main
tains the negative; contending in effect, that the local law is ap
plicable only as respects coal that is tendered for shipment to points
within the state, and that if intended to apply to shipments to other
states and territories would be invalid as amounting to a regulation
of interstate commerce. We have found it unnecessary to consider
or determine that question, holding, as we do, that the acts proven to
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have been committed by the defen'dat+t company were not ,a, violation
of the local law or the common law. Learned counsel for the plain
tiff in error concedes in his argument, land in that view we concur,
that it i~ immaterial in the case in hand "whether it be considered
that the common law controls or whether the statute controls." The
local statute (sectiolJ 6193, Sandels & H. Dig. Ark.), which declares
that railroad companies "shall furnish sufficient accqmmpdations for
the transportation of all such passengers and property as shall, within
a reasonable time previous thereto, offer or be offered for transporta
tion at the place of starting and the junctions of other railroads, and
at sidings and stoppilJg places established for receiving and dischar
ging * * * p;:tssengers and freights, and shall take, transport and
discharge such passengers and pI'operty at, from and to such places
on the due payment of tolls," etc., cannot be understood as depriving
the carrier of the right to make reasonable regulations applicable alike
to all persons and corporations relative to the manner in which such
a commodity as coal shall be delivered for transportation,' nor as com
pelling the.carrjer to set out on its side tracks at stations coal cars to
be there loaded by means of wagons. That view of the statute, if
it was adopted, would deprive the carrier of the power to serve the
public in the most eflicient, speedy, and economical manner, and it will
not be presumed that such was the purpose of the Legislature. If the
statute in question operates to modify the common law, it only modi
fies it, we think, to the extent of compelling railroads to carryall
kinds of prpp~rty which·is tendered for carriage instead :of such prop
erty as they make a public profession of carrying. It does not de
prive railway compani~s of the right to make such reasonable regula
tions concerning the manner in: which an article like coal shall be de
livered as are conducive alike to the successful operation of its road
and to the public welfare.

We are of opinion that the case was rightly decided below, and
the judgment is accordingly affirmed.

WHITWELLv. CONTINENTAL TOBACCO C().et al.

(Circuit Court of Appeals, Eighth Circuit. November 12, 1903.)

No. 1,902.

1. ANTI-TRUST ACT-WHAT CONTRACTS, COMBINATIONS, OR CONSPIRACIES VIO-
LATE. ':

Every contract, combination, or conspiracy, the ne,cessary effect of
which is to stifle or to directly and substantially restrict competition in
commerce among the, states,is': in restraint of interstate commerce, and
violates section 1 of the act of JUly 2, 1890, c. 647, 26 Stat. 209 [U. S.
Comp. St. 1901, p. 3200]. '

20 SAME-WHAT ACTS, CONTRACTS, AND COMBINATIONS DO NOT VIOLATE.
Acts, contracts, and. combination~;,whichpromote, or only incidentally

or indirectly restrict, competitio~:~,comwerce ajllong, the statea, while
their main purpose and chief efl'ect'are to foster the trade and increase
the business of those who make and operate them, 'are not in restraint
of interstate commerce,or violative of section 1 of the act of July 2, 1890,
Co 647, 26 Stat. 2Il9. [U~ S. Camp. St. 1901, p. 3200].
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8. SAME-CONSTRUCTION.
The anti-trust act should have a reasonable construction-one 'Which

tends to advance the remedy it provides, and to abate the mischief at
which it was leveled.

4. SAME-ATTEMP'fS TO MONOPOLIZE A PART OF IN'l'ERSTATE COMMERCE.
Every attempt to monopolize a part of interstate commerce, the neces

sary effect of which is to stifle or to directly and substantially restrict
competition in commerce among the states, violates section 2 of the act
of July 2, 1890, c. 647, 26 Stat. 209 [D. S. Compo St. 1901, p. 3200).

5. SAME.
Attempts to monopolize a part of commerce among the states which

promote, or only incidentally or indirectly restrict, competition in inter
state commerce, while their main purpose and chief effect are to increase
the trade and foster the business of those who make them, were not
intended to be, and were not, made illegal or punishable by section 2 of
the anti-trust act of July 2, 1890, C. 647, 26 Stat. 209 [D. S. Compo St. 1901,
p. 3200], because such attempts are indispensable to the existence of any
competition in commerce among the states.

6. SAME-RESTRICTION OF SALES OF GOODS.
A manufacturer, a corporation, and its employ~ restricted the sales of

its products to those who refrained from dealing in the commodities of its
competitors by fiXing the prices of its goods to those who did not thus
refrain so high that their purcbase was' unprofitable, while it reduced the
prices to those who declined to deal in the wares of its competitors so
that the purchase of the goods was profitable to them. The plaintiff
applied to purcbase, but refused to refrain from handling the goods of the
corporation's competitors, and sued it for damages caused by the refusal
of the defendants to sell tbeir commodities to bim at prices which would
make it profitable for him to buy them and sell them again. Held, the
restriction of their own trade by the defendants to those purchasers who
declined to deal in the goods of their competitors was not violative of
the anti-trust act.

7. SALES-RESTRICTION- DAMAGES.
The owner of goods may dictate the prices at which be will sell them,

and the damages which are caused to an applicant to buy by the refusal
of the owner to sell to him at prices which wiII enable him to resell them
at a profit constitute no legal injury, and are not actionable. because
they are not the result of any breach of duty or of contract by the
owner.

(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the District
of Minnesota.

Dan W. Lawler (Frank Arnold, on brief), for plaintiff in error.
e. A. Severance and Junius Parker (W. W. Fuller, F. B. Kellogg,

and R. E. Olds, on the brief), for defendants in error.

Before SANBORN, THAYER, and VAN DEVANTER, Circuit
Judges.

SANBORN, Circuit Judge. This is an action by the plaintiff,
Joseph P. Whitwell, to recover treble damages from the Continental
Tobacco Company, a corporation, and from one of its employes,
George E. McHie, under the anti-trust act of July 2, 1890, C. 647, 26
Stat. 209 [D. S. Compo St. 1901, p. 3200], on the sole ground that the
defendants refused to sell the manufactured products of the tobacco
company to him at prices which would enable him to resell them to
others at a profit, unless he refrained from buying, selling, or hand-
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ling plug chewing tobacco made by independent manufacturers who
were competing with the tobacco company for the trade of the coun
try. All the parties to the suit were engaged in interstate commerce,
and thel?roducts in q:uestion Were. the s1.1bjects thereof. The main
question which the .case"presents is, 'may one engaged in commerce
among the states lawfully select his' customers, and sell only to those
who donpt buy or sell the wares of hisc<;>mpetitors, or is such a
restriction of his own \ra'de by a manufacturer or merchant and his em
ployes a "contract, combination or conspiracy in restraint of trade"
or an "attempt to monopolize any part of trade," within the meaning
of the act of July 2, 1890, 26 Stat. 209 [D. S. Compo St. 1901, p. 32001 ?

An analysis of the averments of the complaint to which the court
below ,sustained a genetal demurrer will demonstrate the fact that
the crucial. question' in' this case has been correctly stated. The
material facts which those.averments disclose are these: The plain
tiff is a jobber of tobacco, and of the products of tobacco, at St.
Paul, Minn. The tobacco company is a manufacturer and merchant,
and MeHie is its agent and employe. The tobacco compa.ny owns
and ccmtrols most of thevalua.ble an<;l leading brands of plug and
chewing~obacco in the United States, and fixes the market prices
thereof. The company and its agent, McHie, had long been, and on
May If 1902, still were, in the practice of selling its goods to jobbers
in this way: They allotted to an intending purchaser an amount of
its goods which he was required to buy during each succeeding period
of four months. This allotment was .much in excess of the amount
which he would be able to sell during that time. They fixed the
prices of the goods comprising the allotment so high that, if the
purchaser. paid the prices thus fixed, he could not make any profit
by buying and selling the commodities.. They required each pur
chaser to refrain from dealing in plug chewing tobaccos made by
independent and competing manufacturers. If the purchaser com
plied with this requirement, they invariably reduced his allotment
to the amount he was able to sell, and paid back to him such a
percentage of the aggregate price of the goods he bought that the
handling of these commodities was by reason of this repayment alone
made profitable to him. If the purchaser refused to comply with
this requirement, they refused to reduce the amount of his allot
ment or the prices of his goods, so that the business was unprofit
able to him. The plaintiff had long participated in this method of
transacting business, had been handling the products of the tobacco
company in accordance with it,and had an established business in
the purchase of tobacco and its products, and in the sale of them
throughout the states of Minnesota, North Dakota, and South Dakota,
when on May I, 1902, the defendants made an allotment to him for
the succeeding four months, and offered to furnish their commod
ities to him in accordance with their established practice. He,
however, refused. to refrain from handling the goods of independent
manufacturers who were competing with the defendants. Thereupon
the latter refused to reduce the allotment which they had made to
him, or the prices thereof, so that the handling of the goods of the
tobacco company would be· profitable to the plaintiff, and he did
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not purchase, or agree to purchase, their goods. He was unable to
procure them elsewhere, and sustained damages in the sum of $280.

No other facts are stated in the complaint. There are, however,
allegations that the defendants combined and conspired to regulate
and to raise the prices of their goods, and to control the output
thereof, with the intent to monopolize trade and commerce among
the states of Minnesota and North Dakota and South Dakota; that
they combined to arbitrarily fix the prices of their goods, independ
ently of their natural market value, and to refuse to sell them on
equal terms to all intending purchasers; and that they did all these
things in restraint of trade and commerce among the states. But
the only way in which the plaintiff avers that these defendants re
strained or attempted to monopolize interstate trade, or disclosed
their intent to do so, was by restricting the sale of their own goods
to customers who refrained from handling the wares of their com
petitors by making their sales on the terms which have been stated.
The general averments of the intent, purpose, and effect of the acts
of the defendants may therefore be laid aside here. They serve no
purpose save to foreshadow the argument of counsel relative to the
legal effect of the facts which the complaint sets forth. They neither
state, nor aid in the statement of, any cause of action, because they
disclose no fact, and the only question here is whether the facts
stated in the complaint constitute a cause of action. The only facts
thus stated are that the tobacco company and its employe refused
to make sales of its products to the plaintiff, or to others who de
sired to purchase, on terms that would be profitable to them, unless
they refrained from dealing in the goods of its competitors. Was
this act, or the course of dealing which it illustrates, a violation of the
anti-trust law of 1890? That law provides:

"Section 1. Every contract, combination In the form of trust or otherwise, or
conspiracy, in restraint of commerce among the several states, or with foreign
nations, is hereby declared to be illegal. * * *

"Sec. 2. Every person who shall monopolize, or attempt to monopolize, or
combine or conspire with any other person or persons, to monopolize any part
of the trade or commerce among the several states, • • • shall be deemed
guilty of a misdemeanor. • • ."

Under this act, every contract,combination, and conspiracy in re
straint of trade among the states is illegal. Every person who en
gages in any such combination violates this law, and a corporation
is a person. Act July 2, 1890, c. 647, §§ I, 8, 26 Stat. 209, 210 [U.
S. Compo St. 19°1, pp. 3200, 3202]. Hence the real question in every
case which arises under this law is whether or not the contract, com
bination, or conspiracy challenged is in restraint of trade among the
states. It has now been settled by repeated decisions of the Supreme
Court that this question must be tried, not by the intent with which
the combination was made, nor by its effect upon traders, producers,
or consumers, but by the necessary effect which it has in defeating
the purpose of the law. That purpose was to prevent the stifling
or substantial restriction of competition, and the test of the legality
of a combination under the act which was inspired by this purpose
is its direct and necessary effect upon competition in commerce among
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'the s'tates.' If its netitssal'y:~ffect-1s :tQ:!stifleot to direettyand sub
stantially restrict, ffee:'®m,.petititsn; it'i's;a 'contract, combination, or
conspiracy in resfraint:of ti:ade, and it ;falls under the ban of the law.
U. S. v. 'Tnl.hS~Misso~ti Freight Ass'ociation" 166 U. S. 290, 339,
340, 342, 17 Sup:, Ct" 540, 41 L. Ed. 10°7; Addyston Pipe & Steel
Co;v. U. S./ 175 U.S. 2U, 234, 20SUP.'Ct. 96,44 L. Ed. 136; U.
S. v. Joint TrafficA~s'n, 171 U. S. 505, 576, 577, 19 Sup. Ct. 25, 43
L. Ed. 259; U. S.\'. ,Northern Securities Co. (C. C.) 120 Fed. 721,
725;U. S. v. Jellico :M;6untain Coal & Coke Co. (C~ C.) 46 Fed. 432,
12 L.R. A. 753; Lowry v.Tile, Mantel & Grate Ass'n (C. C.) 98
Fed. 817,826; Id., (C. C.) 106 Fed. 40, 45; U. S. v. Addyston Pipe
& Steel Co., 85 Fed. 271,294, 29C.C. A. 141, 163, 46 L. R. A. 122;
U. S. v. Coal Dealei~' Ass'n (C. C.) 85 Fed. 252; Chesapeake & O.
Fuel Co. v. U. S., ItS.Fed.6IO,619, S3C. C. A. 256, 265; Gibbs v.
McNeeley, u8 Fed., 120,55 C. C. A. 70,60 L. R. A., 152; Brown v.
Jacobs l'harmacy Co. (Ga.) 41 S. E.553, 57 L. R. A. 547; Arnot
v. Coal Co., 68 N. Y. 558,23 Am. Rep. 190; Morris Run Coal Co. v.
Barclay Coal Co., 68 Pa. 173, 8 Am. Rep. 159.

If, on the other hand, .it promotes or .but, incidentally or indirectly
restricts competition, while its mairi.pt'l'rpos,e and chief effect are to
foster the trade and 'to increctse the business of those who make
and operate it, then it i,s, not a cOl1tract, combination, or conspiracy
in restraint of trade, vv.ithin the true interpretationo£ this act, and it
is not subject to its de~ullciation. Hopkins v. U. S., '171 U. S. 578,
592,19 Sup. Ct. 40, 43 L. Ed. 290; Andersonv. U.S., 171 U. S.
604,616, '19 S)1p. Ct. 50,43 L. Ed" 3C?0; U. S. v.Joint Traffic Ass'n,
171 U.S. 505, 568, 19 Sup. Ct. 25,431. Ed. 259; Addyston Pipe &
Steel Cp. v. U.S., 175 U. S. 21 I, 245,20 Sup. Ct. 96, 44 L. Ed. 136;
U. S. Chemical Co. v. Provident Chemical Co. (C: C.) 64 Fed. 946;
California'Steam Navigation Co. v. Wright, 6 Cal. 258,65 Am. Dec.
5II; Smalley v. Greene; 52 Iowa, 241,3 N. W. 78,35 Am. Rep. 267;
Schwalm v. Holmes, 49.Cal. 665; In re Greene (C. C.) 52 Fed. 104,
II5, u6,U7; In re Grice, (C. C.) 79 Fed. 627, 644; Allgeyer v.
Louisiana, 16S U. S.578, 589, 7 Sup. n. 427, 41 L. Ed. 832; State
v. Goodwill (W. Va.) 10 S. E. 285, 286, 6 L. R. A. 62I, 25 Am. St.
Rep. 863 ;P~op~ev. Gill~ol1' ~09 N. Y.389, 398, 17 N. E. 343,4 Am.s.t. Rep. 465; ,Butchers'Union Co.v. Crescent City, etc., Co., III
U. S. 746,755,4 Sup. Ot. 652, 28 L. Ed.S8S; Welch v. Phelps &
Bigelow Windmill Co~ .(Tex. Sup.) 36 S. W. 71; Commonwealth v.
Grinstead (Ky.) 63 S. W. 427 ; Walsh v. Dwight (Sup.) 58 N. Y. Supp.
91, 93; Brown v. Rounsavell, 78 Ill. 589; Noyes on Intercorporate
Relations, §,388, p. S63~ ",
) In Hopkins VI U. S.,I71 U. S. 592, 19 Sup. Ct. 45, 43 L. Ed. 290,
,t~e $upre91e Court 'said:: '

"The contraetl~ondemnedbythe statute is one whose direct and immediate
el'fect is a restraint upon that kind of trade or commerce which is interstate.
• ,. • 'lio treata,s condemned by the act all ag,r~m~ts,under Which, as

.11 result, the,cpst of conducting an interstate commercial. business may be
increased, ,wouid ,,'enlarge the, application of the act far beyond the fair mean
ing of the' 'langttageused. There must be some direct' rand immediate effect
upon interstate commerce in order to come within the act."
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And at page 600, 171 U. S., page 48, 19 Sup. Ct., 43 L. Ed. 290, it
said:

"The act of Congress must have a reasonable construction, or else there
would scarcely be an agreement or contract among business men that
could not be said to have, indirectly or remotely, some bearing upon interstate
commerce, and possibly to restrain it. We have no idea that the act covers
or was intended to cover such kinds of agreements."

In Anderson v. U. S., 171 U. S. 616, 19 Sup. Ct. 54, 43 L. Ed. 300,
the court quoted this sentence from the opinion in Smith v. Alabama,
124 U. S. 465, 473, 8 Sup. Ct. 564, 566, 31 L. Ed. 508, "There are
many cases, however, where the acknowledged powers of a state
may be exerted and applied in such a manner as to affect foreign or
interstate commerce without being intended to operate as commercial
regulations," and then said:

"The same is true as to certain kinds of agreements entered into between
persons engaged in the same business for the direct and bona fide purpose of
properly and reasonably regulating the conduct of their business among
themselves and with the public. If an agreement of that nature, while
apt and proper for the purpose thus intended, should possibly, though only
indirectly and unintentionally, affect interstate trade or commerce; in that
event we think the agreement would be good. Otherwise there is scarcely an
agreement among men which has interstate or foreign commerce for its sub
ject that may not remotely be said to in some obscure way affect that com
merce, and to be therefore void."

... Ij

The right of each competitor to fix the prices of the commodities
which he offers for sale, and to dictate the terms upon which he will
dispose of them, is indispensable to the very existence of competition.
Strike down or stipulate away that right, and competition is not onIv
restricted, but destroyed. Hence agreements of competing railroad
companies to intrust their power to fix rates of transportation to the
same man 01' body of men (U. S. v. Trans-Missouri Freight Ass'n,
166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007; U. S. v. Joint Traffic
Ass'n, 171 U. S. 50S, 19 Sup. Ct. 25, 43 L. Ed. 259; U. S. v. Northern
Securities Co. [C. C.] 120 Fed. 721), and contracts of competitors in
the production or sale of merchantable commodities to deprive each
competitor of the right to fix the prices of his own goods, the terms
of the sale, or the customers to whom he shall dispose of them, and
either to fix these prices, terms, and customers by the agreement of

In U. S. v. Joint Traffic Ass'n, 171 U. S. 568, 19 Sup. Ct. 31, 43
L. Ed. 259, the Supreme Court, after reviewing and affirming the case
of Hopkins v. U. S. and the rule which has been quoted from that
case, declared:

"An agreement entered into for the purpose of promoting the legitimate
business of an individual or corporation, with no purpose to thereby affect
or restrain interstate commerce, and which does not directly restrain such
commerce, is not, as we think, covered by the act, although the agreement
may indirectly and remotely affect that commerce. - - - To suppose, as
is assumed by counsel, that the effect of the decision in the Trans-Missouri
Case is to render illegal most business contracts or combinations, however
indispensable and necessary they may be, because, as they assert, they all
restrain trade in some remote and indirect degree, Is to make a most violent
assumption, and one not called for or justified by the decision mentioned,
or by any other decision of this court."
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the competitors, or to intrust the power to dictate them to the same
man or body of men (U. S. v. Jellico Mountain Coal & Coke Co.
[C. C.] 46 Fed. 432, 12 L. R. A. 753; U. S. v~ Coal Dealers' Ass'n
[C. G.] 85 Fed. 252; Addyston Pipe & Steel Co. v. U. S., 175 U. S.
2II, 20 Sup. Ct. 96, 44 L. Ed. 136; U. S. v. Addyston Pipe & Steel
Co., 85 Fed. 271, 29 ce. A. 141,46 L. R. A. 122; Chesapeake & O.
Fuel Co. v. U. S., II5 Fed. 610, 53 C. C. A. 250; Gibbs v. McNeeley,
u8Fed. 120, 55 C. C. A. 70, 60 L. R. A. 152; Lowry v. Tile, Mantel
& Grate Ass'n [C. C.] 98 Fed. 817; Id. [C. G.] 106 Fed. 40), neces
sarily have the effect either to stifle competition entirely, or to direct
ly and substantially restrict it, because such contracts deprive the
rivals in trade of their best means of instituting and maintaining com
petition between themselves.

In the contract, combination, or conspiracy which is charged against
the defendants in this case there is nothing of this character. The
tobacco company is a manufacturer and trader, and McRie is its em
ploye. Conceding, for the purpose of the argument only, but not decid
ing, that there may be a contract, combination, or conspiracy in re
straint of trade between an employer and his employe, no such con
tract, combination, or conspiracy between them can be a violation of
this law unless it is in restraint of interstate commerce; and the only
combination charged against the defendants is their combination to
make sales of the commodities of the tobacco company profitable to
purchasers to those persons only who refrain from dealing in the
wares of their competitors. The two defendants in this case have
never been and never intended to be competitors. There has never
been any competition, actual or possible, between them, and hence
no competition between them is or can be restrained by their combina
tion to conduct the trade of the tobacco company. The contract,
combination, or conspiracy charged against them did not restrict com
petition between them arid theindependent manufacturers or dealers
who, according to the. complaint, were their competitors, because it left
the latter free to select their purchasers and to fix the prices of their
!50ods and the terms at which they would dispose of them to all intend
lrigpurchasers.

The tobacco company and its competitors were not dealing in
articles of prime necessity, like corn and coal, nor were they ren
dering publicdr quasi public service, like railroad and gas corpo
rations. Each of them, therefore, had the right to refuse to sell its
commodities at.any price. Each had the right to fix the prices at
which it would dispose of them, arid the terms upon which it would
contract to sell them. Each of them: had the right to determine
with what persons it 'would make its contracts of sale. In re Greene
(C. C.) 52 Fed. 104, lIS; In re Grice (C. C.) 79 Fed. 627, 644;
Walsh v. Dwight (Sup.) 58 N. Y. Supp. 91, 93; Brown v. Rounsavell,
78 Ill. 589; Commonwealth v. Grinstead (Ky.) 63 S., W. 427; All
geyer~. Loui~ian~, 165 U. S. 578,,589, 17 Sup. Ct. 427,41 L. Ed. 832.
There IS nothmg In the act of July 2, 1890, c. 647, 26 Stat. 209 [U. S,
Compo St. 1901, p. 3200], which deprived any of these competitors
of these· rights; If there had qeen, the law itself would have de
stroyedcompetition more effectually than any contracts or comb i-
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nations of persons or of corporations could possibly have stifled it.
The exercise of these undoubted rights is essential to the very ex
istence of free competition, and so long as their exercise by any
person or corporation in no way deprives competitors of the same
rights, or restricts them in the use of these rights, it is difficult to
perceive how their exercise can constitute any restriction upon com
petition or any restraint upon interstate trade.

The acts of the defendant which are alleged by the complaint in
this action to constitute an unlawful restraint upon interstate com
merce are nothing more than the lawful exercise of these unques
tioned rights which are indispensable to the existence of compe
tition or to the conduct of trade. The tobacco company and its em
ploye fixed the prices of its commodities so high that the plaintiff
could not profitably buy them. This was no restriction upon free
competition, because it left the rivals of the company free to sell
their competing commodities at any price which they elected to
charge for them. It would have been no violation of the law under
consideration if the tobacco company and its employe had com
bined to refuse to sell any of its commodities at any price, and to
retire from the business in which they were engaged entirely. Much
less could it be a violation of this act for them to fix their prices
too high for profitable investment by the plaintiff.

The tobacco company and its employe sold its products to cus
tomers who refrained from dealing in the goods of its compet
itors at prices which rendered their purchases profitable. But there
was no restriction upon competition here, because this act left the
rivals of the tobacco company free to sell their competing com
modities to all other purchasers. than those who bought of the de
fendants, and free to compete for sales to the customers of the
tobacco company by offering to them goods at lower prices or on
better terms than they secured from that company. 'The tobacco
company and its employe were not required, like competitors en
gaged in public or quasi public service, to sell to all applicants who
sought to buy, or to sell to all intending purchasers at the same
prices. They had the right to select their customers, to sell and to
refuse to sell to whomsoever they chose, and to fix different prices
for sales of the same commodities to different persons. In the
exercise of this right they selected those persons who would refrain
from handling the goods of their competitors as their customers,
by selling their products to them at lower prices than they offered
them to others. There was nothing in this selection, or in the means
employed to effect it, that was either illegal or immoral. It had no
necessary effect to directly and substantially restrict free competi
tion in any of the products of tobacco, and it did not unlawfully
restrain interstate commerce, because it in no way restricted the
exercise of the rights of the competitors of the tobacco company to
fix the prices of their goods and the terms of their sales of similar
products according to the dictates of their respective wills.

It is contended, however, that this selection by the defendants
of customers who refrained from selling the goods of their com
petitors violated section :2 of the anti-trust act, because it was an



125 FEDERAL RlllPOR'.l'ER.

"attempt to monopolize *:,* * part of the trade or ~ommerce
among the several states." It is admitted that the practice of the
defendants was not only an. attempt, but a successful attempt, to
monopolize a part of this commerce. But is every attempt to
monopQlize any part of interstate commerce made unlawful and
punishable by section 2 of the act of July 2, 1890, c, 647, 26 Stat. 209
[D. S. Compo St. Igoi; p. 3200]? If so, no interstate commerce
has ever been lawfully C9ngw.:ted since that act became a law, be
cause every sale and every transportation of an article which is the
subject. of interstate commcrrceis a successful attempt to monop
olize that part of this co,mmerce which concerns that sale or trans
portation. An attempt by each competitor to monopolize a part of
interstate commerce is the ,very root of all competition therein.
Eradicate it, and competition necessarily ceases-dies. Every person
engaged in interstate commerce necessarily attempts to draw to
himself, and to exclude othe,ts from, a part of that traqe; and, if he
may not do this, he milY not compete with his rivals, all other persons
and corporations must cease to secure for themselves any part of
the commerce among thes.tates, and. some single corporation or
person must be permitted to receive and control it all in one huge
monqpo,ly. The purpose of the act of July 2, 1890, was, however, to
prevent the stifling of cQmpetition, not to destroy it or to foster
monopoly, and any construction of any of its provisions which would
give it such an effect .is unreasonable and inconsistent with the
object and spirit of .the law. It is an interpretation which fosters
the mischief it was passed to remedy, and destroys the remedy pro
vided to abate the evil, while a sound construction would tend to
abate the mischief and to promote the remedy. It cannot, therefore,
be the true meaning of the second section of this law that every
attempt to m.onopolize any part of interstate commerce is illegal.
The act must, as the Supreme Court has twice declared (Hopkins v.
U. S., 171 U. S. 578, 600, 19 Sup. Ct. 40, 43 L. Ed. 290; U. S. v.
Joint Traffic Ass'n, 171 D. S. 505, 568, 19 Sup. Ct. 25,43 L. Ed. 259),
have a reasonable construction. The purpose of the second section
is the same as that of the·first-to prevent the restriction of com
petition-and the two sections ought to receive similar interpretations.
The Supreme Court has declared that the true construction of the
first section is that no contract, combination, or conspiracy is de
nounced by it unless its necessary effect is to directly and substan
tially restrict competition in commerce among the states. By a parity
of reasoning, the correct interpretation of the second section must
be that no attempt to monopolize a part of commerce among the
states is. made illegal or punishable by the provisions of that section
unless the necessary effect .of that attempt is to directly and substan
tially restrict commerce among the states. The acts of the defend
ants had no such effect. They evidenced nothing but the legitimate
efforts of traders to secure for themselves as large a part of inter
state trade as possible, while they. left their competitors free to do
the same. It was not-it c.ould. not have been-'-the purpose or the
effect of the second section of this law to prohibit or to punish the
customary and universal attempts of all manufacturers, merchants,



CENTR.AL GRAIN· & STOCK EXCH. V. BOARD OF TRADE. 463

and traders engaged in interstate commerce to monopolize a fair
share of it in the necessary conduct and desired enlargement of their
trade, while their attempts leave their competitors free ta make
successful endeavors of the same kind. The acts of the defendants
were of this nature, and they did not violate the second section of
the law. An attempt to monopolize a part of interstate commerce,
the necessary effect of which is to stifle or to directly and sub
stantially restrict competition in commerce among the states, vio
lates the second section of this act. But an attempt to monopolize a
part of interstate commerce which promotes, or but indirectly or
incidentally restricts, competition therein, while its main purpose and
chief effect are to increase the trade and foster the business of those
who make it, was not intended to be made, and was not made, illegal
by the second section of the act under consideration, because such
attempts are indispensable to the existence of any competition in
commerce among the states.

There is another reason why the complaint in this action fails to
state facts sufficient to constitute a cause of action: The sale cause
of the damages claimed in it is shown to be the refusal of the de
fendants to sell their goods to the plaintiff at prices which would
enable him to resell them with a profit. Now, no act or omission
of a party is actionable, no act or omission of a person causes legal
injury to another, unless it is either a breach of a contract with, or
of a duty to, him. The damages from other acts or omissions form
a part of that damnum absque injuria for which no action can be
maintained or recovery had in the courts. The defendants had not
agreed to sell their goods to the plaintiff at prices which would
make their purchase profitable to. him, so that the damages he suf
fered did not result from any breach of any contract with him.
They were not caused by the breach of any leg-al duty to the plaintiff,
for the defendants owed him no duty to sell their products to him at
any price-much less, at prices so low that he could realize a profit
by selling them again to others. The complaint therefore fails to
show that any legal injury or actionable damag-es were inflicted upon
the plaintiff by the acts of the defendants and the judgment below
is affirmed.

OENTRAL GRAIN & STOCK EXCH. OF HAMMOND v. BOARD OF
TRADE OF CITY OF CHICAGO.

(Circuit Court of Appeals, Seventh Circuit. October 6, 1903.)

No. 977.

1. FEDERAL COURTS-JURISDICTION-Mt'ST AFFIRMATIVELY ApPEAR.
In every case the question with which a federal CQurt Is first con

fronted is that of its jUrisdiction both over the subject-matter and of the
party, and this jurisdiction must affirmatively appear upon the record.

2. SAME-FoREIGN CORPORATION-SERVICE ON AGENT.
There are but two means by which a federal court can obtain juris

diction over a foreign corporation: The one by voluntary appearance,

, 2. Service of process on foreign corporations, see note to Eldred v. Palace
Car Co., 45 C. C. A. 3. .
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and the other, If the corporation is prosecuting Its business In the state
.wbere sued, by service of process upon some officer or agent in that state
appointed to there transact and manage its business and representing
the corporation in sucb state. Service upon an agent of such corporation
Is not service upon the corporation, unless it be engaged in business in
the' state wbere the' agent is served and he be appointed to act for it
tbere.

8. SAME;
A retur:ilto process issued for' a foreign corporation as defendant in

an equity suit in a federal court, sbowing service on an officer of the cor
poration, is not sufficient to authorize the court to eI).tertain jurisdiction,
where .it does not appear either by sucb return or from the record that
the corporation was at the time engaged in doing business in the state.

.. WITNESSES-COMPEL.LING ATTENDANCE-POWER TO REQUIRE CORPORATION TO
PRODUCE OFFICER.

A. court is without power to compel a corporation to produce one of its
officers, wbo. is beyond tbe jurisdiction of the court, as a witness, the
corporation itself having no power, and being under no legal duty, to
compel the officer's' attendance.

5. PROCESS-MoTION TO QUASH-DUTY TO DETERMINE BEFORE CONSIDERING
MERITS. '

Defendant corporation appeared specially and filed a motion to quash
tbe service, which 'was referred to·· a master for hearing. Jurisdiction
over the defendant did not appear' from the marshal's return, or other
wise from the record. Held, that an order suspending the bearing before
the master until defendant sbould produce its president as a witness,
and in the meantime granting a temporary injunction as prayed in the
bill, was erroneous, botb because in tbe state of the record the court was
without jurisdiction to consider the case on the merits, and also because
it was without rightful authority to compel the defendant to produce
its officer as an adverse witness or to grant the injunction as a penalty
for its failure to do so, there being no evidence that it was responsible
for tile fact tllat the, officer was without the jurisdiction and could not
be serVed wltb subprena.

6. SAME__WAIVER OF OBJECTION-GENERAL ApPEARANCE.
When a party appears specially to object to the jurisdiction, or to move·

to set aside the service of process, he does not waive the llIegality in the
service If after such motion is denied he answers to the merits, nor by
appealing from a decree or order affecting the merits entered by the court
while withholding its judgment on the question of its jurisdiction. Such
illegality in the service Is waived only when, without having insisted
upon it, he pleads to the merits.

Appeal from the Circuit Court of the United States for the North
ern District of Illinois.

On December 23, 1902, the appellee, a corporation of the state of Illinois,
filed its. bm of complaint for· an injunction against the appellant, a corpora
tion of the state of Delaware, of like character with the bill in Illinois Com
mission Company v. Cleveland Telegraph Company, 119 Fed. 301, 56 C. C. A.
205, to restrain the receiving, obtaining, and distributing of market quotations
of the appellee until the right so to do should have been first acquired from
the appellee, and subprena issued returnable the first Monday of February,
1903, with notice of motion for an injunction to be heard on the 29th of
December, 1902. The marshal, on December 29, 1902, returned to the sub
peena that he had served it by deliverip.ga copy to Oharles W. Bickel, secre
tary of the company, and was unable to find the president or any other officer
of the defendant within his district, and had also served copies upon certain
named persons d,eslgnated.as"agents of the said exchange." On that date·

f 6. Effect of appearance, see note to O'Connell v. Reed, 5 C. O. A. 594.
See Appearance, vol. 3, Cent. Dig. U 52, 143; Process, vol. 40, Cent. Dig..

1253.
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also the appellant, defendant below, appeared specially, and upon the affi·
davit of Bickel that the defendant is a foreign corporation not doing business
in the state of Illinois, and was not on the 26th of December, 1902, and
that neither the president nor any other officer of the company was there
on that day, and is not now there, transacting business for the corporation
or representing it within the state of Illinois, and that the corporation is not
authorized or qualified to do business within the state according to its stat
utes, and that the defendant corporation had not transacted any business
within the state of lJIinois, moved the court to quash the service of the sub
poena on the ground that the return is untrue in fact and insufficient in law,
and because defendant corporation is not doing business within the state of
Illinois, was not found within the district nor within the state, and is a
nonresident corporation. On December 29, 1902, the motion to quash was
referred to a master to take proofs upon the motion and report within 10
days. On January 16, 1903, upon application of the complainant below, and
upon certain affidavits showing inability to serve a subpoena to appear before
the master upon James F. Southard, alleged to be the president of the de
fendant, the court entered an order reciting the inability to serve the sub
poena, and "there is reason to believe that said Southard is evading service
of subpoena," that Southard appear, and that said defendant, so far as it is
able, cause Southard to appear before the master at a time specified. On
January 20, 1903, the master reported that Southard failed and neglected to
appear at the time specified. Thereupon the complainant below moved the
court "to grant an injunction herein, notwithstanding the defendant's motion
to set aside service herein, unless said defendant shall cause its president,
James F. Southard, to appear at once for examination" before the master.
On January 21, 1903, the court ordered that the defendant below produce
Southard for examination before the master at a time specified, and, upon
failure so to do, a preliminary injunction should issue. On January 28, 1903,
the court entered an order reciting, "It appearing to the court that the de
fendant herein has not caused its president, James F. Southard, to appear as
a witness before Master in Chancery Booth and testify in the above-entitled
cause, now, on motion of complainant it is ordered that unless otherwise
hereafter ordered by this court the said master be directed to defer the
matter of his report upon the reference to him of the motion to quash service
herein, until said defendant shall cause the appearance of its said president
before him as a witness as aforesaid," and also ordered a temporary injunc
tion restraining the defendant as prayed in the bill of complaint. On Febru
ary 4, 1903, the defendant below filed its petition, "saving and reserving to
itself, however, the question of the jurisdiction of this court over the defend
ant, and appearing only for the purpose of objecting to the jurisdiction of the
court," and, conceiving itself to be aggrieved by the order of January 28,
1903, prayed an appeal to the Circuit Court of Appeals, and with that petition
filed its assignment of errors: (1) In entertaining jurisdiction of the de
fendant; (2,3) in entering the order pending the motion to quash the writ
of subpoena; (4) in holding that the defendant had not complied with the
order requiring it to cause Southard to appear as a witness; (5) in making
the order of January 16, 1903; (6, 7) in holding that, by reason of its failure
to comply with the order to produce Southard as a witness, the temporary
injunction should issue; (8) that it appeared that before the issuance of the
order the defendant had ceased doing business, and was legally dissolved and
out of existence; (9) in issuing the temporary injunction; (10) in taking
jurisdiction of a nonresident defendant; (11) in directing the master to defer
the making of his report upon the motion to qnash until the defendant cause
Southard to appear; (12) because the defendant had not been served with
subpoena within the jurisdiction of the court; (13) because the persons served
with subpoena as agents of the company were not at the time its agents·
within the jurisdiction of the court, engaged in the business of the company.
On February 4, 1903, the court allowed the appeal, and on February .5th
a bond on appeal was approved by the court and filed in the cause. On
February 26, 1903, the defendant below filed a certificate of the Secretary
I)f State of the state of Delaware showing that the corporation, defendant
below, was dissolved January 10, 1903, and on that date the court ordered

125F.-30
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thattb~ cett11lcate be filed nunc pro <tunc as of January 28, J903, and further
order~d, .that the order of January 21, 1903, be modified to' read as folloW!!:
l'Thilicause coming on DOW to be heard upon the motion of the defendant to
correct the order enterM herein onJ"ll.nuary 16, '1908, by striking out of said
last-mentioned order so much thereof~s required the defendant, so far as it
was able, to' cause said Southard to. appear, and upon the counter motion of
the complainant to grant'll.D injUnction. herein, unless said defendant shall
cause its president, James F;Southa:m, to appear at once before Master Booth
for 'examiI:lation, it is ordered that th'edefendant cause its president, James
F. SoutbaI1l, to appear asa. witness before Master in Chancery Booth to tes
tify in thi!: matters in issue upon the reference herein to said master by
Friday, the23d day of J~nu,ary, 1903."

Jacob J.Kern, John A. Brown, and Lloyd Charles Whitman, for ap-
pellant.: :

HenryS. Robbins, for appellee.
Before]ENKINS, GROSSCUP,and BAKER, Ci~cuit Judges.

JENKINS, Circuit Judge (after stating the facts as above). In
every case the question vvith which a federal court is first confronted
is that of its jurisdictio'~"both over the. subject.matter and of the
party; and. this jurisdictiO!1. must. affirmatively appear upon the rec
ord.So far has this doctrine been carried that judgments have been
frequently reversed upbrtappeal because the records did not disclose
the essential jur,isdicti0tlal: facts. Railway Company v. Swan, II I
U. S. 379,4 Sup. Ct. 510, ~8 J;... Ed. 462; Hancock v.Holbrook, II2
U. S. 229,5 Sup. Ct. lIS, 28.L. Ed. 714; Ayers v. Watson, 1I3 U. S.
594, 598,5 Sup. Ct. 641,28 L. Ed. 1093; Insurance Company v.
Rhoads, II9 U.S. 237,i·~up. Ct. 193,30 L., Ed. 3,80; Metcalf v.
Watertown, :1:28 U. S...586,,9 Sup. Ct. 173, 32 L. Ed. 543; Railroad
Company v. Davidson, 157 U. S. 201, '15 Sup. Ct. 563, 39 L. Ed. 672 •
These cases are: to the ,effect that it is absolutely essential that the
jurisdictiona~>factsapp~a(bY'the record; that it is error to proceed
unless the jlirt~dictiononhe"courtbe so shown; that the absence 'of
jurisdictional facts cannot ~ waived; that the failure of the record
to disclose such facts should be noticed by the court sua sponte, and'
may be assign~d forerro'r,oyt1).e party at whbseinstance the error was
c6'mmitted. . . : " ,', "I

The recorq. here discloses diversity of citizenshipi showing juris
diction ifalld when the plTo.cess of the court is duly served or if the
defendant sllould yolu!itilTi1y appear.' T~edefend~ritbelow was a
corporation of the state ,0£ ,l)elaware. There could be no presumption
of its presence within the state of lllinois. There were but two con
ditions in iwhich the court below could obtain jurisdiction over the
corporation: ,The'oile 'by~oluntaty.appearance-:",acondition which
did not occur: the other, ifthe.corp6ration prose~uteditsbusiness in
the state ofptinois, by servic~ <;If process upon. some officer or agent
,in that state appointed to there transact and manage its business and
representing 'the corporation in SUCh, state. Service upon an agent
of 'a foreign ~btp()tatioI1, is }Jot· service upon t1).e corporation unless it
be engagediri business inJ\1'~,'state where such agent is served and
he be appointed to act for it: there. St. Clair v. Cox, 106 U. S. 357.
I Sup. Ct, 354,; 27 L. Ed. 22~; Cooper Manufacturing Company v.
Ferguson, 113 U. S. 727, 735, 5 Sup. Ct. 739, 28 L. Ed. 1137; Fitz-
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gerald & Mallory Construc~ion Company v. Fitzgerald, 137 U. S. 98,
II Sup. Ct. 36,34 L. Ed. 608; Goldey v. MOining News, 156 U. S.
518, IS Sup. Ct. 559, 39 L. Ed. 517; Barrow Steamship Company v.
Kane, 170 U. S. 100, III, 18 Sup. Ct. 526,42 L. Ed. 964; Mutual Life
Ins. Company v. Spratley, 172 U. S. 602, 610, 19 Sup. Ct. 308,43 L.
Ed. 569; Conley v. Mathieson Alkali Works (decided May 18, 1903)
23 Sup. Ct. 728, 47 L. Ed. III3; N. K. Fairbank & Co. v. Cincinnati
Railway Company, 4 C. C. A. 403, 54 Fed. 420, 38 L. R. A. 271.

Immediately upon such service by the marshal the defendant below,
appearing specially to object to the jurisdiction of the court over
it, and upon a showing by affidavits that it had never transacted busi~

ness within the state of Illinois, that no one df its officers was at the
time within the state engaged in the transaction of business for it,
and that it had not been authorized or qualified to transact business
within that state by the law of the state, moved the court to quash the
service of the writ 'upon the ground that the return was untrue in fact
and insufficient in law. The return of the marshal did not show a
service sufficient to authorize the court to entertain jurisdiction, be
cause it does not appear by the return or by the record that the cor
poration defendant was engaged in business within the state of
Illinois, or that the persons served were transacting business for it
within the state. Therefore it was proper for the court to first ascer
tain if it had acquired jurisdiction of the person of the defendant, for
the determination of that question must necessarily precede any
action of the court upon the merits. The court below recognized its
duty in this respect by passing consideration of the motion for an in
junction, and referring the matter of the motion to quash to a master
to take testimony touching the facts essential to the exercise of
jurisdiction, and to report within 10 days. It properly refrained from
entertaining the motion for an injunction until it was first deter
mined whether it had jurisdiction over the person of the defendant.
It should have continued to refrain from any consideration of the
merits until the preliminary and fundamental question of jurisdiction
had been determined. The complainant was unable to subprena one
Southard, the president of the defendant, as a witness upon the hear
ing before the master upon the question of jurisdiction. The master
reported such inability to the court. Apparently entertaining the
suspicion that Southard was evading service of the subprena, the court
ordered the defendant, so far as it should be able, to cause Southard to
appear before the master at a time specified. The desired witness
still failing to appear, upon motion of the complainant "to grant an
injunction herein, unless said defendant shall cause its president, James
F. Southard, to appear at once for examination" before the master,
the court directed the defendant to produce Southard for examination
at a time specified, and entered an order that upon failure so to do a
preliminary injunction should issue. At the expiration of the speci
fied time the order here appealed from was entered, which recites that
the defendant had not caused its president to appear as a witness as
directed, and ordered the master to defer his report upon the motion
to quash service until the defendant should cause the appearance
of ~!s ,president before him as a witness, and also directed an injunc~
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tion ,to issue restraining the defendant as prayed in the bill of com
plaint. We deem this order unwarranted. We know of no legal duty
imposed Upon a corporation to prd,duce its officer as a witness when
the process of the court cannot reach him. The duty of an officer
of a corporation is prescribed by law, or by the articles of incorpora
tion, or the by-laws of the corporation. The power of a corporation
over its officers has respect only to the duties to the corporation which
the law imposes. We know of no legal duty imposed upon an officer
of a corporation to appear as· a witness against that corporation,
except in obedience to the writ of subpcena of a court duly served up
on him. We know of no power in the corporation, or any duty
devolving upon it, to compel its officer to appear as a witness before
a court. We know of no right in a court to compel a corporation to
produce its officer as an adverse witness. The, law furnishes ample
machinery to procure the testimony of any witnes~, in the service of
its writ and by proceedings for contempt ·for disobedience of the writ,
or, if the witness is beyond the Jurisdiction of the court, by deposition
or upon commission. Besides, the record here discloses no evidence
of evasion of service of the process of the court. The suspicion of the
court, so far as the record shows,'arose from the mere inability of the
officers to serve the writ, and the absence of the desired witness from
his resideIi'ce; the fact being, as the record discloses, that the corpora
tion had been dissolved, and that Southard on the 2d day of January,
1903, and eight days before the issuance of the subpcena, left for the
South for his health. There :is no sort of evidence that the defendant
corporation was a party'to any attempt of Southard to evade service.
The court had not right to proceed to the merits of the case until the
question of its jurisdiction ha:doeen determined. Nor could it right
fully in advance of such determination,rH at all, enjoin the defendant
as a penalty for itssupposed failure to produce its president as a, wit
ness upon the disputed question of jurisdiction. That such was the
reason for the issuance. oftneinjunctiqn is' plainly shown by the recital
of the order. This assurance is madedo'tlbly sure by the motion of the
complainant for an injunctiOn and the prev:ious order thereon. The
modification of this prevlotls order, subseqttently to this appeal, can
not affect the order appealed from, upo!). the face of which we think
it. is manifest that it was:issueda~a perta.lt,y for the supposed d.isobe
dlente by the defendiint fotporatlOn In falbng to produce the Witness.
This conclusion is justi1ie,c,lbyaH thepr,oceedings in. the suit. The
jurisdiction of the. court 'beirig challengeq;,it refrained from any con
sideration of the rtl~rits,and proceeded. to an examination of the facts
upon which depended its tdrispictioll ,to act at all. It then summarily
suspended action upon th.~ 'chaIl~nge to its jurisdiction, because the
defendant had Mt, donethafWhich, aswethink, the court had no right
tbre'quireit to do, and thereupbn undertook to detennine the merits
ofa-pending motion for ihJtuictic)ll, when neither the record nor the
return of the marshal to t1ie,subP~na,disclosed the facts upon which
the jurisdiction of the 'c:ourt' over the person of the defendant must
reSt, namely, thatitwasrMing business within the jurisdiction of the
court. ."."
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It is urged that by appealing the defendant below waived its mo
tion to quash, and that such act is tantamount to a general appear
ance. It is indeed said by some courts that one objecting to the
jurisdiction of a court must keep out of court except to object to its
jurisdiction, and that an appeal from a judgment is a general ap
pearance to the action. Fee v. Big Sand Iron Company, 13 Ohio St.
563; Ruthe v. Railway Company, 37 Wis. 344; Hodges v. Frazier, 31
Ark. 58; Railway Company v. Heath's Administrator, 87 Ky. 651,
9 S. \V. 832. This doctrine has not, however, obtained in the federal
courts. It is true a party "may not, in the same breath, dispute the
merits of the cause alleged against him and deny jurisdiction of the
court over his person" (Crawford v. Foster, 28 C. C. A. 576, 84 Fed.
939); but when a party appears specially to object to the jurisdiction
or to move to set aside the service of process, he is deemed not to have
waived the illegality in the service, if, after such motion is denied, he
answers to the merits. Such illegality in the service is waived only
when, without having insisted upon it, he pleads in the first instance
to the merits. Thus, in Harkness v. Hyde, 98 U. S. 476, 25 L. Ed.
237, process in a district court of a territory was served upon the
defendant within an Indian reservation. The motion to set aside
the service was overruled, and the defendant pleaded to the merits.
The Supreme Court reversed the judgment against the defendant,
"'nd remanded the cause with a direction to set aside the service. Mr.
Justice Field, delivering the opinion of the court, remarked:

"The rIght of the defendant to insist upon the objection to the illegality
of the service was not waIved by the special appearance of counsel for him
to move the dIsmissal of the action on that ground, or, what we consider
as intended, that the service be set aside; nor, when that motion was over
ruled, by their answering for him to the merits of the action. Illegality In
a proceeding by whIch jurisdiction is to be obtained is in no case waived by
the appearance of the defendant for the purpose of calling the attention of
the court to such irregularity; nor is the objection waIved when, being urged,
it is overruled, and the defendant is thereby compelled to answer. He is not
considered as abandoning his objectIon because he does not submit to further
proceedings without contestation. It is only where he pleads to the merits
in the first instance, without insIsting upon the illegality, that the objection
is deemed to be waiyed."

See, also, Insurance Company v. Dunn, 19 \Vall. 214, 22 L. Ed. 68:
Removal Cases, 100 U. S. 457, 475, 25 L. Ed. 593; Railway Company
v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431; Powers v.
Railway Company, 169 U. S. 92, 102, 18 Sup. Ct. 264, 42 L. Ed. 673;
Louisville Trust Company v. Comingor, 184 U. S. 18,22 Sup. Ct. 293,
46 L. Ed. 413.

Here the appellant has at no time-unless by the appeal-con
sented to the jurisdiction of the court or waived its objection there
to. No act was done which suggests such consent or waiver. The
appellant was confronted with an order for an injunction issuing
because it had failed to do that which the court had. no right to
require it to do. It had no remedy save by appeal, the court declin
ing to proceed with the inquiry touching its jurisdiction. Under
such circumstances, to hold that an appeal works a general appear
ance to the suit-notwithstanding it was limited to the jurisdiction
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oUhe court to make the order-w.ould work a grievous wrong, and
would subject the party to a judgment. upon the merits without rem
edy, wh~n the record does not disclose jurisdiction of thecQurt, and
notwithst~nding the· constant object~onof the defendant to the ex
ercise of jurisdiction. Such result cannot be warranted by the law.
A party protesting against jurisdiction may not be compelled to sub
mit to a" decree upon the merits when the court withh,9lds its judg
ment upon its jurisdictidn~. Indeed, the allowance of the injunction
under the. circumstances was in effect a denial by the court of the
motion to set aside the. service, and that without the evidence before
it, and solely as a penalty for misconduct, unwarrantably assumed.
The only remedy afforded the party in such case is by appeal from the
wrongful order which denies consideration of the challenge to the
jurisdiction. Within the ruling of Harkness v. Hyde, supra, the par
ty so debarred of his. right may raise the question by appeal from a:
judgment upon the merits. ..

It is said 'that the eighth and ninth assignments of error go to
the merits.. If this were so, the objection would be unavailing, as
we read the decisions of. the Supreme Court. But the objection is
not tenable in fact. The error; assigned, that the corporation had
been diSSOlved, went to the question. of the right of the court to
assume jurisdiction. The error assighed may not be sustainable, but
the objection went to the jurisdiction, and not to the merits. This
is also true of the ninth assignment.

The order of January ~,8, 1903, is reversed, and the cause is re
manded with direction to the court below to proceed with the hear-j
ing of the motion to set aside the service of process.

CUDAHY PACKING CO. v. SKOUMAL.

(Circuit Court of Appeals,. Eighth Circuit. October 12, 1903.)

.No.l,843.

1 MASTER AND SERVANT-DEFEOTIVE TOOLS~AsSUMPTIONOF RISK BY SERVAN'r.
When a defect in a tool or appliance is called to the master's attention

by the servant who is working with it, and the master directs or requests
the servant to continue to use It in its defective condition for the time
being; promising tohave it soon repaired 0).' to supply a better, the serv
ant, by complying with such order or request, cannot be regarded as hav
ing assumed the risk of ipjury therefrom,unless the danger Is so great
or imminent that a person of ordinary prUdence would not have continued
to use the defective tool, although requested or ordered to do so.

S REVIEW ON ApPEAL-MISCONDUOTOJ JURy-TAKING EXHIBITS TO JURY
UOOM.

Where certaip tools we1:e introduced in evidence and repeatedly ex
hibited to the jury on the fl;'ial of an action for the personal injury of
a servant, largely as bearing on the issile of contributory negligence
raised by defendant, the fact that such tools were taken to the jury room,
and were examined by the jury while. considering their verdict, even
contrary to the direction of tlie court, will not vitiate a verdict for plain
tiff, when it does not appear that such action was in any way prejudicial

fl. See Master and Servant, vol. 34, Cent. Dig. §§ 642, 645, 647.
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to tbe defendant, or that plaintiff was instrumental In causing the exbibits
to be so taken by the jury. Especially such verdict will not be set
aside on appeal when it has been approved by the trial court.

3, SAME-REMARKS OF COUNSEL-SUFFICIENCY OF RECORD.
'fhe proper method of bringing before an appellate court for review

remarks made by counsel, or a line of argument deemed improper, is to
call the matter to the attention of the trial court by a seasonable objec
tion, and by taking an exception to the court's action if the objection
is overruled, and incorporating the exception, together with a statement
of the remarks complained of, or the line of argument pursued, in the
bill of exceptions. An appellate court cannot consider such matter where
it only appears in the record from motions and affidavits filed after the
trial, in connection with a motion for a new trial, and incorporated in the
bill of exceptions; the allowance of such bill not being equivalent to a
certificate by the trial judge of the truthfulness of the statements made
in the papers so filed.

In Error to the Circuit Court of the United States for the District
of Nebraska.

Edson Rich and Charles E. Clapp, for plaintiff in error.
Matthew Gering, for defendant in error.
Before SANBORN. THAYER. and VAN DEVANTER. Circuit

Judges.

THAYER, Circuit Judge. This is an action for personal injuries
which Anton Skoumal, the defendant in error, brought against the
Cudahy Packing Company, the plaintiff in error, recovering therein a
verdict against the defendant company in the sum of $5,000. Th(
plaintiff below filed a petition which contained, among others, the
following allegations, in substance: That during the latter part of
the year 1899 he was employed by the defendant company to work in
its blacksmith shop as a skilled blacksmith; that on January IS, 1900,
while the plaintiff was in the performance of his usual duties, the
defendant company negligently furnished to the plaintiff and to his
helper a hammer and holding iron which were defective and unfit
for use, in that the hammer was too highly tempered and brittle, and
was somewhat broken and worn upon the edges thereof; that after
using the defective hammer and the holding iron for some time prior
to January IS, 1900, plaintiff did on that day direct his helper to report
the defective condition of the hammer, and request the defendant,
through the foreman of its blacksmith shop, to furnish him and his
helper with a new hammer that was fit for use, .or to repair the ham
mer which they were using so that it might be further used without
danger; that on said day, when this complaint was made to the fore r

man of the blacksmith shop, he directed the plaintiff to continue to
use the hammer for the present, until he had finished the piece of
work upon which he was then engaged, assuring him at the time that
no immediate danger would be incurred in using it, and promising him
that, upon the completion of the job on which he and his helper were
then engaged, he would obtain and furnish the plaintiff a new hammer
with which to work; that, in reliance upon such assurance and prom
ise, he continued to use the defective tool; that about an hour after'
such complaint wa:i made and the promise given, and prior to the com-



pletion oftqe job on whichtbe plaintitifand his helper were then en
gaged, and while the plaintiff was using the hammer with ordinary
care and caution, a fragment from the head thereof flew off, striking
the plaintiff in his left eye,and injuring it so that his sight was de
stroyed, and the eye had to be removed. On the trial of the case,
evidence was produced by the plaintiff which tended to establish the
aforesaid allegations and all other material allegations of the com
plaint.

On the trial in the~ircuit court the' defendant company saved
exceptions to four excerpts from the charge, on which some reliance
seems to be placed for the purpose of obtaining a reversal of.the judg
ment; but a careful consideration of the parts of the charge to which
the exceptions relate has satisfied us that the exceptions are not well
founded, and that the charge, considered as a whole, was substantially
correct, or at least that the plaintiff in error has no just cause to com
plain. Inasmuch as the paragraphs of the charge which are said to
be erroneous are somewhat .lengthy, and consist largely of com
mentaries on the evidence, such as the trial judge was clearly entitled
to make, it is deemed unnecessary to quote them in full. The rule of
law which was enunciated in the several paragraphs in question was
to the following effect: That if Skoumal, the plaintiff below, saw
the defects in the hammer prior to the accident, :'I,nd continued to
use it in its defective condition, he thereby assumed the risk of injury,
and could not recover, but that he might recover, notwithstanding
he was aware of the defects in the hammer, provided the jury were
satisfied by the evidence that he .caused the defective condition of the
hammer to be made known to the foreman in charge of the defendant's
blacksmith department prior to the accident, and the foreman, after
examining the hammer, acknowledged that it was in a bad condition,
but directed Skoumal and his helper to go on with the job then
in hand, promising them that a new hammer would then be supplied,
and provided, further, that Skoumal, in reliance upon this promise,
continued to use the implement,and was injured by a fragment flying
therefrom before the job was completed. This statement of the law
was supplemented by the further statement, in substance, that, even
on the state of facts last supposed, the plaintiff would not be entitled
to recover, provided Skoumal, as a sensible man, could ~ee that, owing
to the condition of the hammer, there was danger in every blow he
struck,because in that event the danger of using the hammer was so
imminent that he would be guilty of contributory negligence.

As before remarked, we ate unable to discover any material error
in. these excerpts from the charge, since the law is well settled that
when a defect ina tool or· an instrument is called to the master's
attention by his servant, and he directs or requests the servant to
continue to use it in its defective condition for the time being, prom
ising to have it soon repaired or to supply a better implement, the
servant, by complying with such an order or request, cannot be re
garded as having assumed the risk of getting hurt, unless the risk is
so great or imminent that a person of ordinary prudence would not
have continued to use the defective tool, although he was requested
or ordered to do so. It would be little short of absUt'd to hold that a
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servant voluntarily agreed to assume the risk of being injured by the
use of a defective implement or appliance, and to absolve the master
from liability therefor, when it appears that he complained to the
master of the defect, and the master admitted that the complaint was
well founded, but induced the servant to continue using the defective
tool or appliance by promising to repair it within a reasonably short
space of time, or to supply a better. That a servant will not be held
to have assumed the risk of injury incident to working with a defective
implement of any sort, under the circumstances last stated, is well
settled. Hough v. Railway Co., 100 U. S. 213, 224, 225, 25 L. Ed.
612, and cases there cited; Homestake Mining Co. v. Fullerton, 16
C. C. A. 545, 549, 69 Fed. 923; Green v. Minneapolis & St. Louis
Railroad Co., 31 Minn. 248, 250, 17 N. W. 378, 47 Am. Rep. 771;
Wood on Master & Setvant, §§ 378, 379,380.

Misconduct of the jury in taking certain exhibits to their room at
the conclusion of the trial, and misconduct on the part of counsel for
the plaintiff below in his closing address to the jury, are also as
signed as reasons for reversing the judgment below.

. The record discloses that, when the jury retired to consider their
verdict', the hammer which is said to have caused the injury to the
plaintiff's eye, and an iron used in connection therewith, called a
"flatter," were taken to the jury room, and were examined by the
jurors while they were considering their verdict. These two imple
ments had been exhibited to the jury repeatedly during the progress of
the trial, because one defense which was interposed by the defendant
company was to the following effect: That shortly prior to the acci
dent Skoumal had tempered the flatter, and had made that tool too
hard and brittle, and that the injury which he sustained was due to
this fact, or, in other words, to the plaintiff's own fault. ·Whether
he had thus tempered the flatter and made it too hard, and thereby
occasioned the injury of which he complained, was one of the dis
putable issues of fact before the jury, and experts gave their opinion
as to \vhether the flatter had or had not been too highly tempered.
The fact that these implements were taken to the jury room was made
one of the grounds of a motion for a new trial, and affidavits on the
part of all the jurors were filed. All of the jurors admitted in their
respective affidavits that the hammer and flatter were in the jury room
<lind were examined by the jurors, but none of them deposed that such
examination had had any influence upon their verdict, while at least
ten of the jurors affirmed that such examination of the two imple
ments as was made in the jury room did not, in their opinion, have
any effect whatever upon the verdict that was ultimately rendered.
In overruling the motion for a new trial, the trial judge remarked that
he had no recollection of having told the jury not to take the hammer
and flatter to the jury room; but as reputable parties had testified that
the court did so instruct the jury, and as the statement of these parties
was in no wise contradicted, and as the court had no personal recol
lection on the subject, it felt compelled to find as a fact that he did di
rect the jury not to take the hammer or the flatter to their room.
Nevertheless the learned trial judge overruled the motion for a new
trial, and directed a judgment to be entered on the verdict; being'
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satisfi~d,apparent1y,thatth~ pres~nce of t]h~se implements in the jury
room pad ~ad. ~o perceptible effect upon the verdict.

The, jtlrywere clearly guilty of tJ;lisb(\havior, if, in violation of
directions: given by the trial judge, the tools in question were taken to
their room. But it does not follow that such misbehavior was fatal
to the verdict. In our opinion, it ought not to have that effect
unless it is reasonable to conclude that the defendant company was
in some way put to a disadvantage or was prejudiced by the action
of the jury, and did not l},ave a fair trialoi,the issues involved in the
case. . It !:ioes not seem: rea,sonable to conclude that either party was
prejudiced. by the actiOn of the jury. in taking the hammer and the
flatter to their room fqr ,the purpose of making a further' examina
tion thereof. They were inanimate objects which had belfnintroduced
in evidence and frequently ~xhibityd to the jury in the progt:ess of the
trial. The, presence of the] hammer and flatter in the jury room af
forded the jurors an opportunity to make· a closer inspection thereof
than they,had been able to make during the progress of the trial.
and also enabled them to determine with greater accuracy whether
the flatter had or had not been too highly. tempered. As they could
only be used for such a p~rppse. and were in )1. measure helpful to the
jury in read~ing a right conclusion, we can perceive no sufficient rea
son why they should have peen excluded from the jury room. inas
much as. tpe object of all tri.als before a jury is to attain a right result
as respects questions of fac~. In the case of Hix v. Drury, 5 Pick.
296, 302,itwas held that if a paper which has not been introduced in
evidence is ddivered to the jury, by design, by the party in whose
favor the verdict is returned, the verdict will be set aside. In W ood
bury v. City of Anoka, 52 Minn. 329, 54 N. W. 187, a request was
made during the trial that the jury be taken from the courtroom to
view and examin« the condition of a certain sidewalk which formed
the subject-matter of the controversy. Notwithstanding the refusal
of the court to permit the jury to make the examination, two of the
jurors did examine it with some care during a recess of the court, and
such action ,on' their part was held to be such misconduct as justified
the court insetting aside the verdict. Also, in the case of Consoli
dated Ice Machine Co. v. Trenton Hygeian Ice Co. (C. C.) 57 Fed.
898, it appeared that, on the trial of an action to recover t,he price of
an iceplant sold, Where the defense rested largely upon the alleged
poor quality of jee which the machine produced, some of the jurors, in
passing out of the courthouse l:i.t recess, saw a wagon filled with ice
which had been produced by. the machine, and paused for a time to
examine the ice, and smelled and tasted it, with a view of ascertaining
if the ice was of good q\.lality. ,This was held to be misconduct on
the part of the jllry, but inasmuch as it appeared that such misconduct
was known, before the conclusion of the trial, to counsel for the com
plaining party, against whom a verdict was eventually rendered, and
inasmuch as the fact was not brought to the attention of the court
until after the ,verdict had b,een rendered, the court refused to set the
verdict aside. ,

The foregoing CaseS have been cited by counsel for the plaintiff in
error in support of their contention that the misconduct complained of
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in the case at bar was such as necessitates a reversal of the judgment.
We think, however, that they do not sustain this contention, for the
reason that in the cases cited it is evident that the jurors, or some of
them, at least, had acted on evidence dehors the record, that was not
introduced during the course of the trial, whereas in the case in hand
it appears that the jury merely took to their room certain exhibits
which had been introduced in evidence, and that such further examina
tion of the exhibits as was made by the jury, if it had any effect on the
verdict, must have aided them in reaching a right conclusion. The
alleged misconduct of the jurors tended to promote, rather than to
defeat, the ends of justice. In such a case as the one at bar, where an
exhibit in the form of a tool, a model, or other inanimate object,
which has been offered in evidence or used before the jury in the
progress of the trial, finds its way into the jury room, and is examined
by the jurors in their retirement, we think it is the better doctrine that,
even if such an exhibit is taken by the jury to their room without
proper permission, it is not such misconduct on their part as should
serve to overturn the verdict. Especially should this be the rule
where, as in the case at hand, it does not appear that the prevailing
party was instrumental in placing the exhibit in the hands of the jury,
to be taken to their room. The opinion last expressed seems to be
the one which is entertained, in substance, by other appellate courts
both as respects verdicts in civil and in criminal cases. In Russell
v. State, 92 N. W. 751,754, the Supreme Court of Nebraska say:

"The modern practice, * * * both in civil an.d criminal cases, is to
send to the jury room all instruments,articles, and documents, other than
depositions, which have been received in evidence, and which will, in the
opinion of the trial judge, aid the jury in their deliberations."

See, also, the following cases: Blazinski v. Perkins, 77 Wis. 9, 45
N. W. 947; Gresser v. State (Tex. Cr. App.) 40 S. W. 595; Hickman
v. Layne, 47 Neb. 183,66 N. W. 298; Illinois Silver Mining & Milling
Co. v. Raff (N. M.) 34 Pac. 544; People v. Page, I Idaho, 106; Louis-.
ville & Nashville R. R. v. Berry's Adm'x, 96 Ky. 604, 29 S. W. 449.

We are further confirmed in the view that the alleged misconduct
of the jury did not materially affect the result of the trial by the fact
that the trial judge refused to set the verdict aside and grant a new
trial when the action of the jury was called to his attention, as be
should have done if he was satisfied by the showing made, or thought
it probable, that the conduct complained of was in any material respect
prejudicial to the defendant.

The bill of exceptions shows that during the trial the plaintiff be
low called as a witness one of the defendant's attorneys, and asked
him if it was not a fact that he represented the Maryland Casualty
Company, of Baltimore, Md., and if he had not written a certain
letter to the latter company concerning the case against the defendant
company, which was then on trial. An objection to these questions
was interposed, which was sustained, and they were not answered.
Notwithstanding this fact, it is said that in his closing argument the
plaintiff's attomey, referring to the incident, said that he had called
one of the defendant's attorneys to the stand and propounded the
foregoing questions, which had been excluded by the court, and. if a
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judgment was rendered against the d~fertdant company, he did not
Know whether it would be paid by it or by the Mary~and Casualty
Company.. It is urged that this was such misconduc~ on the part of
counsel for the plaintiff below as entitled the defendant company to
a new trial. The statement which the plaintiff's attol:"l1ey is said to
have made to the jury in his closing argument is only disclosed by an
affidavitof one of the defendant's attol:"l1eys which was made and filed
in support of a motion for a new trial about two weeks after the ver
dict had. peen rendered. The bilI of exceptions proper (and by that we
mean the portion of the bilI which purports to give an accurate ac
count of what transpired at the trial) does not show that the plain
tiff's attorney made the remarks imputed to him, or, if he did, that
any objection was made thereto at the time, or that an exception was
saved. All that this court knows or can know about the incident
is what appears in affidavits that were filed subsequent to the rendi
tion of the verdict, in support of a motion for a new trial. One affidavit
contained the statement that the remark in question was made and
was excepted to, while a motion that WiiS made at about the same time
to strike this affidavit from the files (which motion is also contained
in thebilI of exceptions) contains the statement that such language
as plaintiff's attorney may have used was not excepted to at the trial.
Now, it is true that in making up the bill of exceptions, contrary to
the usual practice, all of the proceedings in the case subsequent to the
trial, including motions that were filed, and affidavits in support there
.of, have been incorporated into the bilI and made a part thereof; but
the allowance of the bilI in this form, as respects matters subsequent
to the trial,amounts to no more than a statement by the trial judge
that such proceedings were had; that is 'to say, that certain motions
and supporting affidavits, as set forth in the bilI, were in fact filed.
The allowance of ~he bilI In the manner described is not tantamount
to a certificate by the trial judge that all of the statements contained
in the motions and the affidavits are true. Indeed, it is quite certain
that the trial judge did not intend to certify to the truth or falsity of
any of the statements contained in the motions and supporting affi
davits that were. filed subs~quent to the verdict, or to do more than
certifY,that such motions and affidavits were filed, since there appears
to have been a controversy as to whether an exception was taken at
the trial to any remarks which plaintiff's counsel may have made,
which controversy was left undetermined. The result is that we feel
constrained to hold that the record fails to show, in an authentic form,
that an exception was taken during the progress of the trial to the
improper remarks said to hl!-ve been made by the plaintiff's attorney.

The method of preserving the question so that it <::an be reviewed
on appeal, whether counsel on the trial have been guilty of such mis
conduct as entitles the complaining party to a reversal of the judg
ment, varies somewhat in different jurisdictions. In Thompson on
Trials, § 962, it. is said that the confusion of views as respects this
question of practice is "not very creditable to the courts." The learn
ed author, after considering the subject at some length, concludes,
however, that the correct method of bringing a question of this sort
before an appellate tribulfal for review is to make a seasonable objec-
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tion to the improper remarks of counsel when they are made, or to
an improper line of argument when it is adopted, thereby challenging
the trial court's attention to the subject, and by taking an exception
to the court's action, if the objection is overruled, and by incorpo
rating the exception, together with a statement of the remarks com
plained of or the line of argument pursued, in a bill of exceptions
signed and sealed by the presiding judge. The method of practice
so pointed out by the learned author was approved by the Supreme
Court in Crumpton v. United States, 138 U. S. 361, 364, II Sup. Ct.
355, 356, 34 L. Ed. 958, where that court said:

"It is the duty of the defendant's counsel at once to call the attention of
1!,e court to the objectionable remarks, and request its interposition, and ill
case of refusal to note an exception. Thomp. on Trials, § 9G2."

The same method of procedure has been adopted and approved in
other jurisdictions, and it would seem to be entirely reasonable to re
quire counsel for the complaining party to call the attention of the
trial judge to remarks made by opposing counsel, or to a line of ar
gument pursued by him which is deemed to be improper, and to in
voke the interposition of the trial judge, and to save an exception
to his action in the usual way, provided he refuses to condemn the
action of opposing counsel, or to arrest his line of argument, or to
grant other suitable relief. Bradshaw v. State, 17 Neb. 147, 151,
152, 22 N. W. 361; McLain v. State, 18 Neb. 154, 24 N. W. 720;
State v. Howard, ITS Mo. 127, 146, 24 S. W. 41; State v. Taylor, ITS
Mo. 153, 163, 24 S. W. 449; Rudolph v. Landwerlen, 92 Ind. 34,
37; Dowdell v. Wilcox, 64 Iowa, 721, 724, 21 N. W. 147; Learned
v. Ball, 133 Mass. 417, 419; Roeder v. Studt, 12 Mo. App. 566.

It goes without saying that a trial judge has the power, and is al
ways at liberty, of his own motion, to reprimand counsel when they
make use of language or indulge in a line of argument that is im
proper, unfair, or that is calculated to arouse the prejudices of jurors,
or divert their attention to extraneous matters, or to issues that are
foreign to the case, and no trial judge should hesitate for a moment
to exercise such power, although his intervention is not solicited;
but, when remarks are made by counselor arguments are advanced
that are deemed to be so far improper and prejudicial to the interests
of a party that his counsel resolves to assign them as grounds for re
versal by an appellate tribunal, he should at least challenge th~ at
tention of the trial judge to the matter, and, if adequate relief is not
afforded, should thereupon save an exception, and incorporate it in
a bill of exceptions. This was not done in the present case, or at
least the bill of exceptions does not show that it was done. The re
mark that is said to have been made by plaintiff's attorney on the
trial of the case is subject to just criticism, and should not have been
made. vVe entertain no doubt on this point, and feel free to condemn
it. The trial court, in the exercise of its discretion, might have set
aside the verdict and granted a new trial because of the language
complained of. It did not see fit to do so, however, and its action
in this respect indicates, we think, that, in the opinion of the trial
judge, the remarks which were made did not prejudicially affect the
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rights of the defendant company. This' court is in an entirely dif
ferent situat~on. ~he, 'Judgment below is presump,tively right, a~d
we cannot dIsturb It except for error of law comnutted by the tnal
court; on account of which an exception was duly taken and saved
during iheprogress of the trial. The 'record, so far as this court is
concerned, discloses no such error, and the judgment below must ac-
cordingly be 'affirmed.' ,

It is so ordered.

ATCHISON, T. & S. F. m;. CO. v. PHIPPS.

(Circuit Court of Appeals, Eighth Circuit. September 7, 1903.)

No. 1,914.

1. EVIDENbE-HEARSAY-STATEMENTS. '
Testllnony giving a statement by the :young daughter of the owner of

a. building destroyed by·flre as to the place where the fire· started, made
two hours after the fire broke out, and.in another place, was inadmissible
as h~arsay. ,

2. REViEW ON ApPEAL-ORDER OF INTRODUCTIQN OF TESTIMONY.
The admission in rebuttal of testimony which is properly rebuttal evi

dence is not error 'for which the jUdgment will be reversed, merely be
cause otller evidence as to the same matter was introduced in chief; the
order of the Introduction of evidence being a matter in the legal discre
tion of' the trial court, which discretion, in the absence of gross abuse,
is not reviewable by the appellate court.

S. SAME~INSTRUCTIONS. '. "
The. refusal of instructions asked ie not reversible error, where the

rules embodied therein are given, in clear language in the charge of the
court, which is not exqepted to.

4. INSTRUCTIQNS-INFERENCE FltOM FAILURE TO CAI,L WITNESSES.
Where persons who'had been subprenaed as witnesses by both parties.

and whose depositions bad been: taken by defendant, were present during
the trial, but were not ,called by 1llther party, the court properly in
structed the jury thl'\t the·y· should draw suchin~erence from the fact
as in their judgment. was. fair and reasonable, and properl;\, refused. to
instru'ct, as asked bydefendallt, that t,he jury had a right to infer. from
the fact that such witnesses were not called by plaintiff that their tes
timony Would not havebee~ favorable, to plaintiff.

5. REVIEW ON,ApPEAL-FoR~OFYERDICT-QUESTIONNOT RAISED BELOW.
A possible irregularity ill the form of the verdict, as where the petition

contained two counts, on one of which the jury were instructed to find
for defendant, and they returned a general verdict for plaintiff, cannot
be first urged in the appellate court all ground for reversal of the judg
ment, where it does not appear that ex-ception was tali:en at. the proper
time in the trial court, or,that such court was asked to cause the findings
to be stated in the desir.ed form.

In Error to the Circuit Court of the United States for the Eastern
District of Missouri.

Gardiner Lathrop and Ben Eli Guthrie (George A. Mahan,on the
brief), for ,plaintiff in error.

Bert D. Nortoni, for defendant in error.
Before SANBORN and VAN DEVA.NTER,' Circuit Judges. and

SHIRAS, District Judge.

'If 2. See Appeal and Error, vol. 3, Cent. Dig. § 3851.
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SHIRAS, District Judge. From the record in this case it appears
that in September, 19°1, William R. Phipps was the owner of a
dwelling house and store building, and the contents thereof, situated
in the town of Ethel, Macon county, in the state of Missouri; the
named town being a station upon the line of railroad owned and
operated by the plaintiff in error, the Atchison, Topeka & Santa Fe
Railway Company; that on the evening of the 10th of September,
1901, a fire destroyed a frame building used as a restaurant and
dwelling by J. W. Lechliter, situated about ISO feet north of the water
tank of the railway company; that the fire spread from the Lechliter
building to those adjacent thereto, and was thus communicated to the
buildings owned by Phipps, the store building and contents being de
stroyed, and the dwelling being damaged. To recover for the dam
ages resulting from the fire, William R. Phipps brought an action
against the railway company, claiming that the fire which destroyed
the Lechliter building, and thence spread to his premises, was caused
by sparks thrown out by a locomotive engine used by the railway
company in the operation of its trains. At the December term, 1902,
of the Circuit Court, the death of William R. Phipps was suggested
and the action was revived and continued in the name of Martha B.
Phipps, as the administratrix of his estate, and at the same term of
court the case was tried before a jury.

In the introduction of the evidence the plaintiff maintained the view
that the fire which destroyed the Lechliter building originated from
sparks thrown out by engine No. 75, pulling train NO.3, known as
the "California Limited," which stopped at the water tank within a
few minutes of the discovery of the fire; there being evidence tending
to show that the engine emitted a large quantity of sparks, which
were carried in the direction of, and upon the roof of, the Lechliter
building. On behalf of the railway company it was maintained that
the fire was communicated to the building from a defective flue therein
which received the pipe from a stove used in the restaurant.

As the statute of Missouri (section II II, Rev. St. 1899) declares
that "each railroad corporation owning or operating a railroad in this
state shall be responsible in damages to every person and corporation
whose property may be injured or destroyed by fire communicated
directly or indirectly by locomotive engines in use upon the railroad
owned or operated by such railroad corporation," the question of the
liability of the railway company was narrowed down to the proposi
tion whether it was shown that the fire which destroyed the Lechliter
building originated from sparks thrown out from an engine used by
the railway company in the operation of its trains, as, under the pro
visions of the statute, liability for fires communicated directly or in
directly from the engines used in the operation of the railway is im
posed upon the company. Upon this issue, the jury found for the
plaintiff below, and, judgment having been entered upon the verdict,
the railway company brings the case to this court by writ of error; it
being stated in the brief of counsel for the railway company that "the
questions involved upon this writ of error are the exclusion of certain
evidence offered by the defendant (plaintiff in error herein), the ad
mission of certain evidence in rebuttal offered by plaintiff (defendant in
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errol' herein), which was part of her case in chief, and the refusal of
certain instructions asked: by' the defendant."

It is further stated in the brief of counsel that "the first error telied
upon is that the CircuitCortrt erred in excluding the evidence of
what one of the daughters of ]. W. Lechliter stated in the presence of
witness H. C. Phillips, who was defendant's assistant superintendent,
at defendant's depot, about quarter to twelve on the night of the fire,
as to where the fire occurred." Upon the face of the record, it is
shown that the witness H. C. Phillips was asked by counsel for the
railway company to state what was said by one of the young daughters
of ]. W. Lechliter as to whete the fire occurred; the statement called
for having been made at about a quarter to 12 of the night of the fire,
and two hours·after the breaking out 'of the same, when the young
girl was in a small room adjacent to the ticket office in the station of
the railway. Upon objection the court did not p~rmit the question
to be answered by the witness, and an exception was duly noted to
the ruling of the court. It is questionable whether, upon the record,
the materiality of the evidence sought to be introduced is shown with
sufficient clearness to require the court to consider this phase of the
error as!iigned, due to the' fact that the bill of exceptions does not
show the substance of the, offered testimony. To constitute reversi
ble error iIlt the rejection of evidence, it must be made to appear that
the evidence offered and excluded wascompet~nt, and of such ma
teriality and weight that its exclusion might have caused injury to
the party. offering the same" Packet Company v. Clough, 20 Wall.
528,22 L. Ed. 406; Railrl!>ad Company v. Smith, 21 Wall. 255, 22
L. Ed. 513; Thompson v. First Nationa:I Bank, III U. S. 529, 4 Sup.
Ct. 689, 28 L. Ed. 507; Shauer v. Alterton, 151 U. S. 607, 14 Sup. Ct.
442, 38 L. Ed. 286; Buckstaff v. Russell, 151 U. S. 626, 14 Sup. Ct.
448, 38 L. Ed. 292; Origet V, Hedden, 155 U. S. 228, 15 Sup. Ct. 92,
39 L. Ed. 130. The three cases last cited declare the tule to be, in
cases where the witness testifies upon the trial, that if the question ex
cluded is of such form as ,to show clearly that the testimony sought
to be elicited would becomp'etent, and might be favorable to the party
offering the same, it is not necessary t6 recite in the bill of exceptions
the substance of the expected answer. Doubtless counsel deemed the
question excluded in this case to be within this rule, and therefore did
not make an offer to show' what the' substance of the excluded evi
dence was; but we ani not called upon to pass upon the correctness
of this view, for the reason that the action of the trial court in ex
cluding, as hearsay, the statement sought to be introduced, is fully
sustained by the ruling of this court in National Masonic Association
v; Shryock, 73 Fed. 774, .20 C. C. A. 3, wherein the question at issue
is very fully and clearly considered.

The second error assigriedis that "the Circuit Court erred in per
mitting plaintiff's witness Miss Lea Heaton to testify in rebuttal
as to whether the Lechlitercook stove was hot or cold on the night
of the fire; plaintiff having' g6ne into that question as part of her case
in chief, and because the same was part of her Case in chief." The
case of the plaintiff was based upon the allegation that the fire origi
nated from sparks thrown out from an engine operated by the rail-
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way company, whereas the defendant sought to maintain the proposi
tion that the fire came from the stove used in the building. Evidence
that at the time the fire broke out the stove was cold would more
Ptoperly be in rebuttal of the defense relied on by the defendant than
in support of the case maintained by the plaintiff, and, as it was evi
dence properly in rebuttal of that introduced by the defendant com
pany, it cannot be said that its admission was error, simply because
some evidence upon the particular matter had been given by a witness
called by the plaintiff in making out her case in chief. The order in
which testimony otherwise competent and material may be introduced
is a matter very largely within the control of the trial court, and
prejudicial error in its action must be made clearly apparent before an
appellate court is justified in predicating error thereon. Thus, in
Goldsby v. United States, 160 U. S. 70, 74, 16 Sup. Ct. 218, 40 L. Ed.
343, it is said:

"This testimony was objected to on· the ground that the proof was not
proper rebuttal. The court ruled that it was, and allowed the witness
to testify. It was obviously rebuttal testimony. However, if it should have
been more properly introduced in the opening, it was purely within the sound
Judicial discretion of the trial court to allow it, which discretion, in the ab
sence of gross ahuse, is not reviewable here. Wood v. United States, 16
Pet. 342, 361 [10 L. Ed. 987]'; Johnston v.Jones, 1 Black, 209, 227 [17 L. Ed.
117]; Commonwealth v. Moulton, 4 Gray, 39; Commonwealth v. Dam, 107
Mass. 210; Commonwealth v. Meaney, 151 Mass. 55 [23 N. E. 730]; Gaines v.
Commonwealth, 50 Pa. 319; Leighton v. People, 88 No Y. 117; People v. Wil
son, 55 Mich. 506, 515 [21 N. W. 905]; Webb v. State, 29 Ohio St. 351;
Wharton's Criminal Pleading & Practice, § 566; 1 Thompson on Trials, § 346,
and authorities there cited."

It is also assigned as ground for reversal that the court did not give
to the jury an instruction asked by the defendant company in the
words following:

"If, after considering all of the testimony, facts, and circumstances in evi
dence, the minds of the jury are left in a state of supposition as to the origin
of the fire, the verdict must be for the defendant."

It would seem that the words '.'in a state of supposition" were not
well chosen to express the thought that was probably intended by
counsel, for it is very probable, if the court had given this instruction,
the jury would have inferred therefrom that, if there was any doubt
in their minds as to the origin of the fire, their verdict must be for
the defendant. To enable the plaintiff to recover a verdict, it was not
incumbent on her to prove beyond all doubt, or even beyond all rea
sonable doubt, that the fire was caused by sparks emanating from. an
engine operated by the defehdant company. The court, in its charge
to the jury, clearly and repeatedly instructed them that, to enable the.
plaintiff to recover, she must prove by a fair preponderance of the evi
dence, and to the reasonable satisfaction of the jury, that the fire was
started by sparks thrown out by locomotive engine No. 75, operated
by the defendant company, and further that "if, from all the facts and
circumstances in evidence, the jury are in such doubt as to be unable
to find the real cause or origin of the fire, then they should find for the
defendant." No exceptions were taken by defendant to the charge
given by the court to the jury, and as the rule upon the amount of
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proof n~ed.ed to maintain plaintiff's .case' was clearly given to the jury,
m/lterms not excepted 'to by defendant, it cannot be held that it was
error to ,refuse the instruction asked for.

It is .further contended that reversible error was committed in the
refusal ,d. the ,court to.give an instruction asked by the defendant
inthe terms following; ! "

"Byllot ca'l1ing any ot the Lechliter tamily, in whose building the fire
orlginate4. as witnesses .all to the Origin of the fire, the jury have a right to
Inter tl!ll,t, tbl:!ir evidencE\ would not 1;>e favorable to plaintiff."

In support of this assignment of error, counsel for the railway
company cite' many casek'wherein,undet varying circumstances, the
rule is recognized that where it is within the power of a party to
produce competent andtJiaterial .evidence upon a question at issue,
which it is not equally open to ,the 'other party to introduce, a failure
to adduce the same gives rise to the inference that the evidence would
be adverSe to the party failing tointmduce the same. In the con
sideratjot.tofthisquestion, regard must be paid to the circumstances
under:whjc~the teque~twas,made to the court.. It is not claimed
that the r.echlit~rfami1Y'were relatives .of the plaintiff, ,or that they
wer~in th~ employ. of the plaintiff, orin any other m~nner subject to
her mfluence or'control. The record Shows that the members of the
Lechlit~t fAmily were present in the cpurt during thetfial, having
been sUQP~t+aed to at.~end,the trial by both the plaintiff and the de-'
fendant. Ttfurther a:pp~arsthat the railway company, had caused the
testimony of the members of the family to be taken by deposition, and
these depositions were under the control of thede-fendant railway
company; It also appears thilt the t:a'ilway company was permitted
to put in evic1et>lce the dedarationof J.'W. Lechliter, the head of the
family, made shortly after the fire, in the presence of l-I.,C. Phillips,
the assistant superintendent of the railway company, who testified
that: ' , "

"I went up the street to see ;it I could find from tne pe6ple how the fire
came to start, and out in front of the buildings nearest t1J,e track there was a
small group of people. and 'among others thisillan who kept the lunchroom,
and he was crying. I don',t think he had a hat, and he was in his shirt
sleeves, as I recollect it...·.So,qlebody a~ked him how it started.. He just
said: 'I dou'tknow. It is all I ha.d in 'the w;orld, and just these few cans is
left.' That,of course, gave"me no information to go on, and later in the
evening, whim I found that the fire started in: this building, I tried to get
from some: Qfthe family an idea ot just how it started. The only statement
I could get fr9Illany of ~h~m.witbout the direct question, W,jlich I didn't care
to. undertal>;e :with them (tliey were all :very rilUch rattled), was when I was
standing in the ticket office that night." .

't ' .' .. ,

It thus appears that the superinten<ient of the railway company,
acting irHtsbehalf, immediately after thefire happened, <lnd undoubt
edly before an, communic.atiQn could have takep. place between the
plaintiff and the members of the Lechliter family,ha~ the opportunity
to ascertairt what kno~ledge they had of the origin of the fire; that
subsequently"jn·,prepating this casefo[ trial, the railway company
took the,testimony of the. Lechliter family by deposition ; that when
the case- was set for trial the railway company subprenaed these parties
as witnessesondts behalf,.and daring ',th:e trial they were present in
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the courtroom, subject to the call of either of the litigants. Under
these circumstances the court, instead of giving the instruction asked
for by the company, charged the jury as follows;

"You are asked by counsel, in their argument, to draw certain inferences
from the fact that one side or the other did not call certain available wit
nesses to prove certain relevant facts. As already stated by me, you are at
liberty to, and should consider such fact, and give to it such reasonable weight
and importance, and draw such reasonable inference therefrom, as, in your
judgment, it is fairly entitled to. Your attention is also called to other
facts of the case, and you are asked to draw certain inferences therefrom, and
counsel have asked the court to instruct you that certain inferences should be
drawn therefrom. The court, however, is disinclined, except as already stated,
to express its views as to what inferences of fact should be drawn from
any of the established facts of the case. You are men of experience, and
have heard all the evidence, and are fully competent to, and should, draw
such inferences as seem to you fair and reasonable from any of the established
facts in the case."

In effect, the attention of the jury was directed to the fact that
these parties were not called as witnesses, and the jury was instructed
that they should consider that fact, and give to it such weight and
draw such reasonable inference therefrom as, in their judgment, it
was fairly entitled to. The argument of counsel for the railway cOm
pany, able as it is, has failed to satisfy us that the court erred in re
fusing the requested instruction, in view of the somewhat peculiar
facts out of which the question arose. As already stated, the record
shows that the railway company had caused the testimony of the mem
bers of the Lechliter family to be taken by deposition, and had sub
pcenaed them to be in attendance at the trial; and it might very well
be that the counsel for plaintiff presumed that they would be called by
the defendant, and therefore did not call them. With full knowledge
on part of the railway com,pany of the character of their testimony,
and with full opportunity to put these parties on the stand as wit
nesses, the company did not do so. Is it not the fair inference that
the company did not call them because it knew that their testimony
would not aid the case of the company, and, under these circumstan
ces, was the company entitled to the instruction asked, to the effect
that the jury must draw the inference that their testimony would be
adverse to the plaintiff's case, or was not the situation fairly met by
the court submitting the question to the jury for their consideration
in the terms of the charge given? Furthermore, in dealing with many
questions that arise in the course of jury trials, it is frequently impossi
ble for an appellate court to know just how the question was presented
to the jury in the argument of counsel; and yet it is with reference to
this presentation that the trial court should frame its instruction upon
the matter at issue, and due weight must be given to this considera
tion, when exception is taken to the form in which a given point is
submitted to the jury. As already stated, we are not satisfied that the
company has any just cause for complaint with respect to the manner
in which the attention of the jury was directed to the fact that the
members of the Lechliter family were not called as witnesses, and the
assignments of error based upon the ruling of the court in this particu
lar are therefore not sustained.
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Error is also assigned, based upon the failure of the court to give
several. instructions asked by th.e defendant company, in which the
attention of the jury was called to certain specific matters appearing
in the evidence. The pivotal point in this case was the question
whether the fire which burned the Lechliter building was caused by
sparks thrown out by an c:;ngine operated by the defendant com
pany. This question, with the rules of law applicable thereto, was
very clearly submitted to the jury ill the charge of the court, and
in terms not excepted to by the defendant, and reversible error can
not,bepredicated on the fact that the court did not give certain in
structions in the form asked by counsel, even though these instruc
tions may be correct in form and substance. We have carefully con
sidered each of the errors thus assigned, but fail to find ground for
holding that the failure to give the same worked prejudice to the
defendant, and the assignmepts are therefore overruled without fur
ther elaboration of our views thereon.

It is finally contended that the judgment and verdict in this case
are· so irregular and erroneous that the same must be set aside, be
cause the same are .general in form, whereas the petition or declara
tion contained two distinct counts; it being claimed that in such cases
the verdict should show the finding of the jury on each cause of ac
tion declared on. It is true that the petition, in forrn, contains two
counts, the one seeking to recover damages for the destruction and
injury to the buildings and their contents, and the other for the dam~

age to the realty, in that it was claimed the fire had destroyed a num
ber of shade trees, thus lessening the value of the realty. The peti
tion shows, however, that the cause of action declared on in each
count is one and the same-the escape of sparks from one of defend-i
ant's engines~ which set fire to the Lechliter building, and thence
spread to the premises owned by William R. Phipps. The situation,
therefore, is not as it would be in a case wherein a plaintiff declares
upon two distinct causes of action, with respect to which the jury
might find for the plaintiff on one cause of action, and against him
on the other. In such cases there exists good reason for requiring
a finding in the verdict on each cause of action.. In the case now be
fore us there was but one cause of action declared on, and the court,
in its charge, instructed the jury that there was no evidence to sustain
the allegation of injury to the shade trees, and that upon the second
count the verdict must be for the defendant. All, therefore, that was
submitted to the determination of the jury upon the question of the
amount of damages, was covered by the first count;. the second hav
ing been withdrawn from, their consideration. There is nothing;
shown in the record which in the slightest degree tends to support
the idea that the jury disregarded the instruction of the court not to
award damages for the ;injury to the realty claimed to have resulted
from the alleged destruction of the shade trees. If, according to the
contention of counsel for'the railway company, the jury had found
for the plaintiff on the fitst count in the petition, and for the defendant
on the second count, the claim could have been well made that the
verdicts were inconsistent,because the findings were adverse as to
the one cause of action declared on in the two counts. If counsel
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had deemed it essential that the verdict should show on its face that
no damages were awarded under the second count, such a finding
could have been secured on the coming in of the verdict. A possible
irregularity of the kind suggested in this case cannot be first brought
up in an appellate court and be successfully urged as ground for the
granting a new trial; it not appearing that exception was taken at
the proper time in the trial court, or that the trial court was asked
to cause judgment to be entered in the desired form. National Bank
v. Butler, 129 U. S. 223-232, 9 Sup. Ct. 281, 32 L. Ed. 682.

Finding no substantial merit in the several errors assigned, the
same are overruled, and the judgment of the Circuit Court is affirmed.

UNITED STATES v. BONNESS et at.

(Circuit Court of Appeals, Eighth Circuit. September 7. 1903.)

No. 1,839.

L UNITED STATES-CONTRACT FOR SALE OF LOGS-SELECTION OF TREES BY
GOVERNMENT AGENT.

Where the United States, through its agents, selected logging super
intendents, who were intrusted with supervision of the cutting of timber
on an Indian reservation, and the duty of determining the particular
trees which came within the definition of "dead and down timber," which
duty required the exercise of jUdgment and discretion, and such judgment
and discretion were honestly exercised, the government is bound thereby,
and cannot charge one to whom it contracted to sell the logs after they
should be cut and banked with liability beyond the contract price, on
the ground that some of the logs which were cut and banked, and which
the purchaser took possession of under his contract. were cut from living
green trees.

In Error to the Circuit Court of the United States for the District
of Minnesota.

Charles C. Houpt, U. S. Atty.
A. Y. Merrill and R. J. Powell, for defendants in error.
Before SANBORN and VAN DEVANTER, Circuit Judges, and

SHIRAS, District Judge.

SHIRAS, District Judge. The questions at issue in this case be
fore the trial court grew out of certain contracts relative to the cutting
of dead timber on the Chippewa Indian Reservation, in the state of
Minnesota.

Under date of January 23, 1901, a written agreement was entered
into "by and between Captain W. A. Mercer, Seventh Cavalry, act
ing U. S. Indian agent, Leech Lake Agency, for and on behalf of the
Chippewa Indians, party of the first part, and Lee West, of Bena,
Minn., party of the second part," whereby the party of the first part
agreed to sell to the party of the second part, under the rules and
regulations prescribed by the Secretary of the Interior, December 21,
1900, the merchantable dead timber, standing or fallen, cut from cer
tain named sections and parts thereof forming part of the Chippewa
Indian Reservation, the logs to be banked at Portage Lake and
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Leech river, unless some other place or places should be mutually
agreed upon, payment therefor at the rate of $6.50 per thousand feet
for the ,white pine, and $5.50 per .thousand feet for Norway pine, to
be made before the removal of the logs, and not later than April 15,
19a1. It will be noticed that under the terms of this contract the
purchaser of the timber, Lee West, had nothing to do with the cutting
of the timber, that matter being left under the control of Captain
Mercer under the rules approv:ed by the Secretary of the Interior
tinder date of December 21, ;£900, a copy of which was attached to
the contract between Captain Mercer and Lee West, and expressly
made part thereof, in which rules it is provided that the acting Indian
agent should have supervision of the logging, with power to appoint
foremen for the logging camps, and scalers to measure the logs when
cut; it being further provided that the agent might place in charge
of logging districts, the limits to be defined by the agent, three logging
superifltepcj.ents, whose duty it would be to supervise all logging
operations within their districts. .

It further appears that on· January 4, 1901, Captain Mercer, as
acting Indian agent, for and on behalf of the Chippewa Indians en
tered into a written contractwith one William Douglass for the cut
ting, hauling, and banking. of the dead pine timber suitable for saw
logs, standing, lying, or being on certain named quarter sections of
land, forming part of the Indian reservation, and on the 23d of Janu
ary, 1901, a similar contract .was entered into between Captain Mercer
and one Henry B. Sherer for the cutting and banking the dead pine
timber on other named sections and parts thereof of the reservation.
The timber to be thus cut and banked by Douglass and Sherer was
the timber agreed to be taken and paid for by Lee West under the
contract entered into by him with Captain Mercer.

A. large quantity of timber was cut by Douglass and Sherer and
banked as required by their contracts, which was taken possession
of by Lee West and Frederick W. Bonness, who were, as copartners,
engaged in the lumber business, and to whose benefit the contract en-·
tered into by Lee West with Captain Mercer inured, and who paid
for or tendered payment for the logs so taken at the price named in
the contract of purchase.

On behalf of the United States a claim was asserted that in the
cutting of the timber by Douglass and Sherer these parties had cut
some 398,400 feet of white pine and 83,560 feet of Norway pine from
live trees, and which did not come within the description of dead and
down timber, and as the logs coming from such live or green trees
had been taken possession of by the defendants, West and Bonness,
it was an unlawful conversion thereof by the defendants, as under
the contract of purchase they were only entitled to the timber cut
from the dead and down trees found upon the sections and parts there
of include.d within the contract of JaJ;1uary 23, 1901. Based upon this
claim, this action was brought in the name of the United States
against West and Bonness in the Circuit Court for the district of
Minnesota, and at the March tet:m, 1902, the case was tried before a
jury, the verdict being in favor of the defendants.;

Upon the face oLthe record it appears that two ultimate proposi-



UNITED STATES· V. BONNESS. 487

tions of fact were submitted to the jury: (I) Were there any live
or green trees cut and delivered to the defendants? which proposition
included the definition of the term "dead and down timber" as used
in the contract; (2) if so, what was the quantity and value thereof?
which would call for the rule to be followed in measuring and ascer
taining the quantity of timber in the trees wrongfully cut.

If upon the first proposition it was found by the jury that in fact
live or green trees, not coming within the fair definition of dead or
down timber, had been cut by either Douglass or Sherer, and had
been taken possession of by the defendants, then the legal question
would arise whether the latter would be responsible for the actual
value thereof.

Upon the legal proposition the court instructed the jury that "the
cutting of living trees suitable for lumber upon Indian reservations
is contrary to law, and the purchaser of logs cut from such living
trees from the person who wrongfully cut them does not acquire title
to them, as the trespasser could have no title to convey"; and further,
that, "if you find from the evidence that living green trees were so
unlawfully cut in violation of the act of Congress and banked by
Douglass and Sherer on Portage Lake and the Mississippi river, and
that such living green trees were received by the defendants or either
of them, then the plaintiffs are entitled to a verdict for the value of
such living green trees at the place where they were banked, and
from which they were taken by defendants. * * *"

These instructions, to which no exceptions were taken, and which
were certainly as favorable to the government as could be reasonably
asked, narrowed the issue of the liability of the defendants down
to the one question of fact, 'to wit: Did the timber cut by Douglass
and Sherer and taken by the defendants include any living green trees,
not coming within the term "dead and down timber," as used in the
act of Congress, which provided for the cutting of such timber upon
the Indian reservation? The definition of "dead and down timber"
given by the court to the jury, was, in substance, that adopted by this
court in the case of United States v. Pine River Logging Co., 89 Fed.
907, 32 C. C. A. 406, and no exception is now urged thereto.

It thus appears that the issue of fact whether any trees other than
those coming within the terms "dead and down" had been cut was
sent to the jury with a proper definition of the meaning of the term,
and with respect to this issue it is said in the brief of counsel for the
United States: "The issue submitted to the jury was not the amount
of timber cut and removed, but the kind. The evidence is so conflict
ing that the jury might properly have returned a verdict for either
party, but, having found for the defendants, their determination must
remain undisturbed, unless the charge of the court contains reversible
error."

Much time was taken in the trial before the jury in the introduction
of evidence upon the methods followed in scaling the logs cut, and
exceptions were taken to some rulings of the court upon matters con
nected with this question; but it is ,apparent that we are not called
upon to consider any errors assigned except those that bear upon the
one question of fact, to wit, the kind of trees that were cut and taken
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into ,possession by the defendants. Upon this issue the jury found, in
substance, that the logs taken by the defendants did not include any
wrongfully cut from living green trees, and therefore the question
of the rule to be followed in ascertaining the quantity of green trees
wrongfully cut was not reached or considered by the jury. 'The only
error assigned which, bears upon the issue upon which the verdict
of the jury was based is 'the sixth, and is in the words following:

"(6) There was also error'in this: That the court, as a portion of the general
charge, charged the jury as follows: 'Now, gentlemen, I think it obvious that
when these contracts were made it was not the intention of any of the parties
tbat a determination as to what timber came under the classification of dead
and down timber should necessarily be decided by a lawsuit and by a jury.
I do ijot believe either of the parties had that in their minds. In the nature
of things, this was a matter that must be determined by somebody, and by
men gbing.into the woods, as to what trees they should cut or should properly
be cut. Whom was that to be determined by? Necessarily it must be deter
mined by the men who are intrusted to do the cutting and to look after the
cutting, and those men were all selected by the government. The question
must be determined by men intrusted with the cutting of the trees; it could
110t be otherwise. It coUld not practically be otherwise. I say it was in
trusted to the loggers under the supervision of the logging superintendents.
whose duty it was to go from time, to time .to the different camps to see to
it that these men used proper judgment and discretion with reference to cut
ting the treelil. The contract devolv~d the discretion especially upon them.
It was a matter of discretion, and in the nature of things it must be so. A.
logger seeiijg an injured tree, and presumably haVing some knowledge of the
matter, would examine to determine in his own mind what that injury was
-whether it was seriOUS, and what its effect would be; whether the tree
was so injured that it ought to be cut,or. whether the injury was so slight
llndtrifling that the tree woUld still grow 'and thrive, 'and that it ought tf:)
be allowed to stand. Whomever under the contract was giv~n that discretion
was the proper one to e~ercise it, and, if l)e exercised it honestly and faith
fully, then that ought to be the ,end of the matter. No person should come
in afterwards, after the trees ha,d been ,cut under the exercise of the discre
tion of the man to whom~ the power to exercise that discretion was given
as to cutting the timber, and' by ,any fan<1iful theory with reference to certain
views that he might imagine ought to be taken of the matter upset what had
been done. Business carinot be transacted in that way. It is obvious to you,
gentlemen, that such mus(bethe case,""

In determining whether the court erred in this po~tion of its charge,
the nature of the case and ofthe issues embraced therein must be kept
in mind. It is not charged that the defendants had any connection

"with or control over the cutting of the timber. It is not charged that
the defendants connived with anyone else in any scheme to secure the
cutting of logs from living trees. .

The theory of the government was that ifin fact living green trees
were cut by Douglass or Sherer, which passed into the possession of
the defendants, the latter would be liable for the value thereof, and
the court instructed the jury that such was the law of the case. The
court, however, further instructed the jury, in effect, that as the de
fendants had nothing to do with the cutting ofthe timber, and as the
evidence showed that such cutting was done under the supervision of
persons appointed by the government, and as the determination of
what particular trees could be lawfully cut was a matter for the exer
cise of judgment and discretion, the government would be bound by
the conclusion reached by the persons' to whom the cutting of the tim-
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ber had been intrusted, so long as such judgment and discretion were
honestly exercised. In so ruling the trial court substantially followed
the doctrine laid down by this court in the already cited case of United
States v. Pine River Logging Co., wherein it was said:

"The first of these instructions might be upheld if the court intended to
say, and was understood as saying, that the government was not entitled to
recover for timber cut and removed from the reservation in those instances
where, as the result of honest mistakes of judgment on the part of the logging
superintendent which were committed while he was giving due attention to
the performance of his official duties, certain injured trees were classified as
dead timber, and removed, which in fact ought not to have been so classified.
If thus understood, the instruction was sUbstantially correct. The determina
tion of what timber was 'dead timber,' in the eye of the statute, as that phrase
has heretofore been defined, involved the exercise of judgment and discretion
on the part of the logging superintendent; and, as he had been appointed to
decide such questions, his decisions thereon, if made in good faith, after the
exercise of due diligence to advise himself concerning the character of the
timber which was being cut and delivered, ought to be regarded as binding
upon the government. Elliott v. Railway Co., 40 U. S. App. 61, 21 C. C. A.
3, 74 Fed. 707; Lewis v. Railway Co. (C. C.) 49 Fed. 708; Wood v. Railroad
Co. (C. C.) 39 Fed. 52, and cases there cited."

Counsel for the government contend that the tria~ court erred in the
instructions excepted to, for that "it is the settled law of this court
that the government cannot be estopped or barred of any of its rights
for the laches or negligence of its servants"-citing in support of this
contention the case of United States v. Winona & St. Paul Ry. Co., 67
Fed. 969, 15 C. C. A. 117.

The declaration made in that case, that "the United States is not
bound by any statute of limitations, nor barred by any laches or negli
gence of its officers in a suit to enforce the rights or to protect the
interests vested in it as a sovereign government," cannot be ques
tioned when the facts call for the application of the principle thus
stated; but this rule is not the one to be applied in cases like the one
at bar.

The question in this case is whether the United States is to be held
bound by the action of persons to whom it had intrusted the super
vision of the cutting of logs on the Indian reservation, in determining
the particular trees that came within the definition of "dead and down
timber," it being admitted that such action involved the exercise of
judgment and discretion, and that such discretion had been honestly
exercised by the agents of the government. It is not sought to bind
the government by the laches, negligence, or dishonesty of its agents,
but by the results of the action of its agents acting within the scope
of the authority conferred upon them, upon a matter of fact requiring
the exercise of knowledge and discretion, and in a case wherein it is
not shown that the agents acted dishonestly or with any purpose to
defraud the government. Carried to its legitimate result the con
tention of counsel would necessitate the holding that the government
cannot be bound in any case by the action of its agents, no matter
how faithfully and honestly the duty imposed upon them may have
been performed.

In Kihlberg v. United States, 97 U. S. 398, 24 L. Ed. 1106, a ques
tion arose as to the effect of an order issued by a quartermaster of the
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.Unit~d· Sf~t¢~ fixing the dis;ta~c~~ ,t~at were to govern" in estimating
the payment to be made to Klhlbergfor. the transportation of army
supplies uhdera contractwhkh· provided, that payment was to be
made according to the distance ascertained and fixed by the chief
quartermaster of the district oLNewMexico. In passing upon the
force to be· given to the action of the quartermaster in fixing the dis
tances, it)'Vas said by the Supnr~rC()urt:

"There is neitber a11egatiOD nor' :proof .of fraud or bad faith upon his part.
ThedUference between-.bis estima~e) of ,distances and the distances by air
line, or by the road usually traveled/is not so material as to justify the in
ference that be did not eJ;ercise the authority given him with an honest pur
pose to carry out the real intention of the parties, as collected from their
agreement. His action cannot, therefore, be subjected to tbe reVisory power
of tbe courts witbout doing violence to the plain words of tbe contract. In
deed, it is not at all certaintbat the, government would bavegiven its assent
to any contract wbicb did not confer upon one of its officers the authority in
question. If the contract had not provided distinctly, and in advance of any
services performed under it, fortbeascertainment of distances upon which
transpOrtation was to be paid, disputes might have constantly: arisen between
the contractor and the government, resulting in vexatious and expensive, and
to the contractor oftentimes rninous, litigation. Hence the provision we have
been cQnsidering. Be this supppsition asit may, it is sufficieJ;lt that the parties
expressly agreed that dis~ances should, be ascertained and fixed. by the chief
quartermaster, and in the ,absence pf fraud or such gross mistake as would
necessarily imply bad faith, or a failure to exercise an honest· judgment, his
action in the premises is conclusive upon the appellant as well as upon the
government."

The. ruling in the cas~ cited was approved a'nd applied by the Su
preme Co!],rt in United States v. Gleason, 175 U; S. 588, 20 Sup. Ct.
228, 44 L. Ed. 284; the rule being recognized that, in the absence of
fraud or of mistake or negligence so gross as 'to justify the inference
of bad faith, a court is not justified in'setting aside the decision or
action, upon a question demanding the exercise of judgment and dis
cretion, of a person to whom,by the understanding ofthe contracting
parties, the matter is intrusted for decision or control, and this rule
was enforced, in the tWo. cases just cited, in controversies to which
the goven.unent was a party. .

In the easy.at bar the trial court clearly and repeatedly instructed
the jury that' Douglass and Sherer had no right to cut living green
trees, and if logs of that character were,cut and' taken into possession
by the defendants the latter could get nq title thereto, and were liable

'to the government for the value thereof. It being the fact, however,
that, in carrying out the cutting of the dead and down timber, the
question would constantly arise" whether a given tree or trees came
under the c1assificatioQ (if dead arid down timber""':"a questiclll which
must be decided and the decision acted upon while the loggers were
at work-the court instructed the jury 'that the decision was "intrust
ed'to the loggers under the supervision.of the l<;>gging superintend
ents, whose duty it was to go from time to time to t4e different camps
to see to it that these men used proper judgment and discretion with
reference to cutting the trees. The contract devolved the discretion
especially upon them. It was a matter of discretion, and, ,in the
nature of things, it must be so. * *", * Whomever under the con-
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tract was given that discretion was the proper one to exercise it, and,
if he exercised it honestly and faithfully, then that ought to be the
end of the matter." These instructions to the jury are fully sustain
ed by the rule recognized by the Supreme Court and by this court in
the cases cited, and the exception thereto is without merit.

The jury having found on this issue that no living green trees had
been wrongfully cut, as already stated, the errors assigned on the rul
ings of the court with respect to the proper mode of measuring the
trees become wholly immaterial, and need not be considered by us.
Upon the pivotal point in the case, and upon which the jury found for
the defendants, we find no error in the rulings of the trial court, and
its judgment must therefore be affirmed.

WILSON v. TOWNLEY SHINGLE CO.

(Circuit Court of A.ppeals. Eighth Circuit. October 8, 1903.)

No. 1,563.

PATENTS-INFRINGEMENT-SHINGLE-EDGING MACHINE.
The Sears patent, No. 335,635, for an attachment to shingle machines

for edging shingles, consists of a combination of mechanical elements,
all of which were old, to accomplish a result which was not new, since
similar machines had long been used to trim boards to a uniform width.
The patent is therefore not of a primary character, and. if it discloses
patentable invention, must be limited to the precise construction shown.
and is not infringed by a machine in which any element of the patented
machine is lacking.

2, SAME-SUFFICIENCY OF PROOF.
A case of infringement is not made out where the undisputed testimon:t

shows that the alleged infringing machine was made and in use prior to
the filing of the application for the patent sued on, and there is no evi
dence to carry the date of invention back of such filing.

Appeal from the Circuit Court of the United States for the Eastern
District of Arkansas.

W. F. Hill (H. F. Auten, on the brief), for appellant.
N. F. Lamb and J. F. Gautney, for appellees.

Before SANBORN, THAYER, and VAN DEVANTER, Circuit
Judges.

THAYER, Circuit Judge. This is a patent suit, being a bill filed
by 'T. O. Wilson, the appellant, against the Townley Shingle Com
pany, a firm consisting of M. L. Townley and N. H. Townley ap
pellees, to restrain the infringement of a patent. Two patent; are
found in the record, and considerable testimony relating to each, but
a grave doubt arises in our minds as to whether the bill charges an
infringement of one of these patents or both. As originally filed the
action was founded on letters patent No. 335,635, dated Februa;y 8,
1886, and issued to James N. Sears for "a certain new and useful at
tachment to shingle machines for edging shingles." The bill was
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in the usual form. It alleged that this patent to Seats had become
the property of the complainant, Wilson, by assignments theretofore
regularly made; that the Sears patent, subsequent to its acquisition
by the complainant, had been infringed by the defendants; and that
the complainant was entitled to an injunction against further infringe
ment, and to an accounting of damages and profits, for which he
prayed. After the defendants had answered, denying all of the ma
terial allegations of the original bill, and more than a year after the
filing of that bill, the complainant asked and obtained leave to amend.
This was done by filing a supplemental allegation to the effect that
since the complainant acquired the Sears patent he had obtained
another patent for improvements thereon i being letters patent No.
459,031, dated and issued September 8, 1891. In the amended plead
ing the complainant did not allege that the invention or improvement
covered by the last patent had been infringed, while the original bill
charged specifically the infringement of the Sears patent, and none
other; the allegation in that respect being that the defendants had
done certain acts "in infringement of the said exclusive rights secured
to the said James N. Sears by the letters patent aforesaid, and granted
and assigned by him to your orator, as hereinbefore set forth."
Moreover. the patent that was issued September 8, 1891, contained
no reference to the Sears patent, but on its face purported to be a
patent for an independent device for edging shingles, which the com
plainanthadinvented. It follows, as a matter of course, that if the
bill does not properly charge the defendants with an infringement of
the patent issued to the .complainant on September 8, 1891, the present
appeal does not properly involve any consideration of' the infringe
ment of that patent. Counsel for the appellant seem to contend, how
ever, thafthe machines which the defendants make and use are a copy
of the machine described in the patent to Wilson of date September
8, 1891, and that the making and use of such machines is an infringe
ment of that patent as well as the Sears patent. At one place in their
brief, after referring to the Wilson patent, No. 459,031, they say "and
this is the machine that defendants habitually copy now when they
wish to make and run adimel1sio,~ shingle maker." There is no evi
dence in the record, so far as we;can ascertain, that the defendants
ever made or used any other machine than the one which is thus
claimed to be a' copy of the Wilson machine. Nevertheless, if we
correctly understand counsel for the appellant, it is urged that the use
of this machine operates as an infriI1gement of the Sears as well as
the .Wilson patent. We have deemed it best, therefore, to consider
this contention, waiving for the time being the suggestion above made
that the bill, when properly interpreted, does nbt charge an infringe-
ment of the Wilson patent. ' "

Cuts representing the respective machines covered by the Sears and
Wilson patents will be found on the adjoining page. ·.We have not
been favored with any cut representing the machiryes used by the de
fendants, but must rely on.very genetaloral descriptions of the same.
This defect in the record renders it difficult to institute a critica~
comparison between the three devices.
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Referring first to the cut representing the Sears machine, it will
be observed that it consists of a rectangular table or frame, with a
shaft at each end carrying pulleys, an intermediate shaft carrying
saws, to which a pulley, 19, is attached, and another intermediate
countershaft to which the pulley numbered 13 is attached. Over the
pulleys, borne by the shafts at each end of the frame, run endless
belts, indicated by figures 6 in the drawing. Between the pulleys and
secured to the frame are spacing boards, 7, which may be of the same
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width~ or differenLwidths.. Slots are cut in these spacing boards,
thrpugh which the saws prot1"ude. Metal carriers are fastened to the
be1tslj)yri~(lts so as to move with them and push the shingle against
the saws. When in· operation the butts of the shingles are placed
againstcerta.in pins (indicated by figures 12 in the drawing), which
are set at t4e rear. end of the spacing boards. As the belts bring the
carriers around, they serVe to push the shingles forward and bring
them into .contact with the ,saws. The object of the device, as it
seems, is to trim the shingles and make them of an uniform width.
The patentee claims, in combination, first, the structure or frame;
second, the spacing strips\or boards, having slots for the saws, and
pins set at the rear end thereof; third, the saws secured on the shaft;
fourth, the belts working~yer pulleys; and, fifth, the carriers secured
to the belts-Hall constr1:t~.t~d and arranged substantially as shown
and described, and for the'\{lurposes set forth."

Referring to the drawingtepresentin,g the machine covered by the
Wilson patent, it will be observed' th<;lt it consists of a rectangular
table or frame, with shafts at each end, carrying wheels or pulleys,
and an intermediate shaft carrying saws which protrude for a short
distance through slots in the top of the table or frame. The shafts
at the respective ends of the table carry sprocket wheels, as, while
over these sprocket wheels pass two .endless sprocket chains, a ~, which
run in grooves in the top of. the table. Secured to these sprocket
chains are wooden carriersj B, consisting of straight pieces of. wood
having slots sawed thereiIl so that they will readily pass over the saws.
In operating this machine the operator stands at the rear end, places
the butts of the shingles against the carriers, B, which push them
;:tgainst the saws, which in turn trim them to uniform widths. The
claim of this patent is, in. substance, for a shingle-edger, consisting of
a frame having saw-slots and ch~in~grooves in its upper side or top;
side~strips (indicated in th~ drawing by b2) to prevent shingles from
sliding off from the table; the three shafts above described; the
sprocket wheels; the sprocket chains; the' slotted carriers; the vari
ous pulleys or wheels that are borne by the shafts and disclosed by
the drawing; and also the several belts by which various parts of the
machine are actuated. The location of these belts is indicated by the
dotted lines in the drawing on the left-hand side of the frame or table.

There is testimony in the record, which is wholly undisputed, that,
long before the issuance of the patents in suit, circular saws mounted
on a shaft, either singly or in gangs, had been employed to edge
boards and to cut lumber into .. strips of equal or varying widths;
also that sprocket chains, propelled by sprocket wheels, and having
metallic or wpoden carriers attached thereto to convey materials
to gang saws(had been in use for an equal length of time. If there
was no such testimony as this, we could probably take judicial notice
of the facts in question,J>~cause they must have been observed by all
persons of average intelligence who have seen planing mills, saw
mills, box factories, and machines for cutting laths, in operation.
Brown et al. v. Piper, 91 U. S. 37, 23 L. Ed. 200. All the elements of
the machine covered by the combination described and claimed in the
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Sears patent are undoubtedly old. Moreover, the work done by that
machine is not a new kind of work, since the trimming of shingles so
that they will be of the same width is strictly analogous to the cutting
of boards or slabs into strips of the same width. The Sears patent,
therefore, is not of a primary character. He simply made use of old
mechanical devices in constructing a machine for trimming shingles
when the same devices had long been employed for the purpose of
trimming boards and cutting them into strips. If it be true, there
fore, that the elements which make up the Sears combination had
never, before the date of that patent, been placed in precisely the
same' relation to each other as he placed them, yet it is by no means
certain that the construction of his machine called for the exercise
of the inventive faculty. In view of the state of the art, it would
seem, rather, that any person who desired to trim shingles, after they
were sawed, so that they would be of the same width, would have
had little difficulty, by the exercise of ordinary mechanical skill, in
producing a machine that would do that work. The construction of
such a machine would not seem to have been a difficult undertaking.
It merely involved the placing of old and well-known mechanical
devices in such a relation to each other as would naturally suggest
itself to a mechanic who was accustomed to work in planing mills
or sawmills, when he was advised of the end to be accomplished.
In view of the considerations to which we have last adverted, it is
certain, we think, that the patentee of the machine in question can
not invoke a broad construction of the claims of the patent, nor a
liberal application of the doctrine of equivalents, no matter what
view may be taken concerning the question of invention and the
patentability of the Sears machine. The case is one where, even if
the inventive faculty, as distinguished from ordinary mechanical
skill, was exercised, yet, as the invention is not primary, and the
patent of doubtful validity, the patentee should be limited to the
specific form of machine which ,he produced, and describes in his
specification. He accomplished nothing which entitles him to pro
tection, save as against those who reproduce his machine, or repro
duce it with merely colorable evasions of his claims. Railway Co.
v. Sayles, 97 U. S. 554, 556, 24 L. Ed. IOS3; Morley Machine Co.
v. Lanca~ter, 129 U. S.263, 273, 9 Sup. Ct. 299, 32 L. 'Ed. 715;
McCormIck v. Talcott, 20 How. 402, 40.S, 15 L. Ed. 930; Stirrat v.
Excelsior Mfg. Co., 10 C. C. A. 216, 61 Fed. 980.

The claim of the Sears patent to which the charge of infringement
re}ates is a .combinat!on claim, consisting of five elements. It goes
WIthout saymg that, If anyone of these elements is not found in the
machines in use by the defendants, they do not infringe the Sears
patent. Now, in his specification, Sears carefully describes what he
ter!Ds ,~n on; 'pla~e "spac!ng-boards," and in another place "spacing
st~IPS, havmg pms ~et m the rear end thereof, against which the
thIck end~ of the shmgles are placed. He also specifically claims
~hese spacmg-boards or strips, with the pins set therein and protrud
tng therefrom, as one of the material elements of his combination.
The defendants' machine, on the other hand, as described by the
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various witnesses, has no spacing-boards or spacing-strips with pins
set therein The top of the table or frame of the defendants' ma-
chine .is:kplain surface inclined at an angle of about 25 degrees~

along. which two sprocket chains, to which wooden carriers are at
tached, travel lengthwise of the table. .No spacing-boards or spacing
strips are found in the structure, nor are there any pins set in the table
against which the ends of shingles are placed when the machine is in
operation. Several other differences in the method of constructing
the two machiil.eshave been pointed out. For example, the defend
ants' machines have no countershaft such as is found in the Sears ma
chine. The.· Sears machine also has a greater number of pulleys, and
the power to run it is applied somewhat differently. But without
reference to these minor differences, we think the fact that the de
fendants' machines have no spacing-boards with pins in the ends there
of, such as are described .and claimed in the Sears patent, and also
shown in the drawings of that.patent, differentiates the two machines~

and exempts the defendants from the charge of infringement.
The shingle-edging machines of which complaint is made, that

had been used by the. defendants in some of their mills for nearly
10 years before the bill of complaint was filed, bear a strong- re
semblance to the machine described in letters patent No. 459,031,
which was issued to Wilson, September 8, 1891, on an application
filed March 14, 1891, although they are not in all respects alike.
The chief differences to be noted are these: The top of the frame of
the defendants' machine is inclined at an angle of 25 degrees, while
the top of the table or fral'ne of the machine as described in the pat
ent appears to be nearly level. Again, the defendants' machines have
one shaft at each end, which turn in the same direction, while the
Wilson machine has corresponding shafts that turn in opposite direc
tions. Moreover, there seems to be considerable difference in the
arrangement :of the belts by which the respective machines are
actuated. These differences might or might not serve to differentiate
the two machines, but we deem- it wholly unnecessary to consider or
express an opinion on that point. One of the defendants, who ap
pears to have. been called as a witness by the complainant, in the
courSe of: his examination testified, in substance, that his firm com
menced using shingle-edging mac~ines in the early part of the year
18gb; that they constructed the machine in question themselves,.
according to their own ide:i.s, purchasing the necessary irons therefor:.
and that they had been using such machines in their mills up to the
date of his e~amination, which appears to have been taken in January,.
I,901. No effort was made, by the complainant to disp'rove these
statements, and permission was given the complainant to take photo
graphs ,of the .machines then-in use by the defendants in their mills,
to which the testimony rel~ted. No such photographs appear to,
nave been t:iken,or, if th<;)' were, they have not been incorporated in
tre record. .We must accordingly assume that the statements so·
made~y the'Yitness aforesaid are entirely trustworthy, and as the
'Wilson patent, was n9t i~st.1ed until September 8 j ·x8ql, and as the ap
pljca~ion therefor wasfile<ir on March 14.,1891, it appears that the de-
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fendants had constructed and were using the machine which is now
said to be an infringement of the Wilson patent for about a year be
fore that patent was applied for and issued. No attempt was made by
the complainant to show the actual date of his invention, and in a case
of this sort we will not presume that the invention was made prior
to the time when the defendants constructed and began to use in
their mills the shingle-edging machines which they are now using.
If such be the fact, the complainant should have established it by com
petent evidence, or shown that the defendants did not construct their
shingle-edging machine at the time stated, nor until subsequent to the
date of Wilson's alleged invention.

It follows from what has been said that, even if the bill be construed
as charging the infringement ohhe Wilson patent as well as the Sears
patent, the charge is not sustained by the proof, while the proof does
show that, if the defendants' machine is substantially likel the Wilson
machine, he was not the first inventor thereof, but the credit for the
invention is due to the defendants. The decree below was for the
right party, and should be affirmed.

It is so ordered.
=

L. E. WATERMAN CO. v. LOCKWOOD et al.

(Circuit Court of Appeals, First Circuit. October 22, 1903.)

No. 447.

1. PATENTS-INVENTION-FoUNTAIN PENS.
Claims 8, 9, and 17 to 26, inclusive, of the Waterman patent, No.

604,690, for a fountain pen, relate solely to details in construction, involv
ing only mechanical skill, and are void for lack of patentable invention.

Appeal from the Circuit Court of the United States for the Dis-
trict of Massachusetts.

For opinion below, see 123 Fed. 303.

Fred C. Hanford (Walter S. Logan, on the brief), for appellant.
Oliver R. Mitchell, for appellees.
Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis

trict Judge.

PUTNAM, Circuit Judge. This appeal is based on patent No.
604,69<>, issued to Lewis E. Waterman on May 24, 1898, on an ap
plication filed on August 12, 1895. The subject-matter of the pat
ent is described as a new and useful invention in fountain pens and
vessel closures. The patent relates entirely to details, of which it
covers a great number, requiring 26 claims. Those now in issue are
8 and 9 and 17 to 26, each inclusive. For the reason which will
appear we find it necessary to insert only the more generic claims
9 and 19, as follows:

"(9) In fountain pens, a cap having within its open mouth a conical seat or
chamber for the conical end of the fountain, also provided at its mouth with

125F.-32
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an .externallY· beveled elastic annular lip engaging the conical end of the
fonnw,lP a,t ~nd. near its. base.";

f'(19) In fountain pens, a holder provided with a tapered hollow end and
with a ~~p which is elastic and flexible at and near its mouth,"

The. Circuit Court ~pparent1y made some distinction between
claims 8 and 9 on the One hand and. the remaining claims on the
other; but, so far as we are now concerned, the pith of all of them
is the same. They differ only in the· fact that they ~pply to different
parts of a fountain pen, while they serve the same purpose and in
volve the same principle. The patentee so understood the matter,
as he said in his specification, "I make a similar joint in a similar
way between the cap, C, and the fountain, F."

The details are worked out in several different ways in the claims
which we have not quoted. For example, in claim 8 the two mem
bers making the joint are described as "external and internal conical
members," and the external member is described as provided at its
open en.d "with an elastic externally beveled annular lip that en
gages the opposite part of the internal member with elastic pressure,"
etc. The specification describes these details at great length. In
fact, a careful reading of it shows that what the patentee devised was
the working out from point to point of mechanical minutice with
more or less skill. ' .

All those portions of the patent submitted to us relate to matters
which were common in the arts, and common aside from the arts in
the technical meaning of that word; and the details, therefore, con
cern merely mechanical skill, and in no degree inventive faculty.
Therefore the case ,is in .line with Rubber-Tip Pencil Company v.
Howard,2o Wall. 498, 507, 22 L. Ed. 410, and with Perry v. Revere
Rubber Company (passed down in this court on June 12, 1900) 103
Fed. 314,43 C. C. A. 248. It is clear that none of the claims in issue
cover anything which involves patentable invention.

The decree of the Circuit Court is affirmed, and the appellees
recover their costs of appeal.
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AMERICAN SALESBOOK CO. et al. v. CARTER-CRUME CO. et aL

(Circuit Court, W. D. New York. October 20, 1903.)

No. 207.

1. PATENTS-SUIT FOR INFRINGEMENT-EvIDENCE OF PRIOH ART.
In a suit for infringement, in which the validity of the patent is in

issue, the court will take judicial notice of other patents introduced in
evidence in another suit in ascertaining the state of the art.

2. SAME-VALIDITy-DETERMINATION ON DEMURRER.
Where the want of novelty of a device is manifestly apparent on the

face of the patent, the issue may properly be determined at the threshold
of the case on demurrer.

3. SAME-INVENTION-!IANIFOLDING SALES BOOKS.
The Beck patent, No. 647,934, for a manifolding sales book, the only

element of novelty being the cutting out of a thumb space in the side
of the carbon sheet to permit the removal of the duplicating sheet with
out soiling the same or the hands, which result was also accomplished
by prior devices, is void for lack of patentable novelty.

4. SAME-EvIDENCE OF INVENTION-COMMERCIAL SUCCESS.
The commercial success of a patented article can only be considered

on the issue of invention, where such issue is in serious doubt.

In Equity.
M. B. Philipp and H. H. Rockwell, for complainants.
Duell, Megrath & Warfield (C. H. Duell, of counsel), for defend

ants.

HAZEL, District Judge. This suit is brought to restrain infringe
ment of patent No. 647,934, granted to Warren F. Beck, April 24,
1900, for an improvement in a manifolding sales book and holder.
The defendants have demurred to the bill on the ground that the
patent is void upon its face, and that it lacks invention or novelty.
It is not disputed that manifolding sales books have long been in
general use. Everything in the device described by the specification
is practically conceded to have been old or fully covered by antecedent
patents at the time of its invention, except that feature described in
claims 2 and 3, which provide for cutting out a portion of the carbon
ized sheet to partly expose the sales sheet underlying the carbon sheet
at or near its free end. By the arrangement described in the specifi
cation, the user of the manifolding sales book by slight thumb pressure
is enabled to withdraw and remove the leaf next the carbon sheet with
great facility, and without suffering the annoyance of soiling his
fingers or any of the separate sheets underlying the transfer or car
bon sheet. The court fully appreciates that the field of invention is
necessarily limited, and for that reason the simplest alteration or
change in the prior art is of the utmost importance. It may fairly
be inferred from an examination of the specification of the patent in
suit that manifold sales books, which preceded the patent, require
manipulating the transfer sheet with the fingers, and that some an
noyance attended the operation for the reason that, by repeated con
tact with the carbon sheet, both the fingers of the user and the sale

'lI4. See Patents, vol. 38, Cent. Dig. § 39.
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sheets as well are apt to become soiled. The object of the patentee,
as statedit1: the specificat]6I1, is to construct the parts in stich a man
ner as to adapt them to meet this difficulty and obviate the necessity
of such handling. But this idea, as will be seen presently, was not
original with the inventor. To carry out the object of the patentee,
the method particularly set forth in the specification was conceived,
namely, to fasten the carbonized sheet or duplicating sheet at the upper
end in such a way as to overlap the free end of the sales sheets, which
are fastened at the lower end. At the'upper right-hand part of the
carbon sheet a small portion is cut away, giving the appearance of a
semicircular $pace of sufficient dimensions to permit the free use of the
thumb in the operation of withdrawing the underlying sheet. It is
evident by this method that the thumb space exposes the underlying
leaf or sheet, and enables the user to remove consecutively each sheet
without soiling the fingersdr any sales sheets. As has been said,
invention and novelty are claimed orily for the additional feature of
thumb spacing. The controverted question appears plainly from the
bill, the patent in suit of which profert is made, and from certain other
patents, namely, the Carter reissue patent, No. 10,359, and Frink
patent, N0.288,048, which were recently considered by this court on
a former hearing between these parties, involving the validity of
claims 4 and 5. of patent ,No. 406,845, granted July 9, 1899, for
manifold sales books. Carter Crume Co. v. American Salesbook
Co. (decided June 20, 1903) 124 Fed. 903. For the purpose of ascer
taining the state of the art, judicial notice will be taken of these
patents and of the records on file in this court in that case. Authority
for sO doing may be found in Cushman, ~tc.,Co. v. Goddard et aI., 95
Fed. 664, 37 C. C. A. 2~I.By such records it appears that the patents
referred to were in evidence in the former suit to illustrate the state
of the art. In 'view of the copclusions. h~re ann9unced, it is undoubt
edly better to dispose of the issuesrais.ed by the demurrer in con
fqrmity with the apparently welksettleq practice of courts of equity
in suits for infringement than to await any evidence on final hearing,
which probably wo~ld not..be of sufficient force to support the pre
sUIPption of nov.elty ..andirivention to which the patent is, entitled.
Whether the patent is ;void upqn its .factl may be determined by what
is commonly known with respect to. the art and the functional result
achieved by the suggested patentable. element. I am clearly of the
iltlpression that. the new element under consideration is not novel.
Its Claim to recognition has. not that sure foundatiop upon which the
life of a patent must depend. There is! nothing peculiar or new in
cutting away a portion of a sheet of paper to enable the fingers or
thumb to dexterously and conveniently turn over.a leaf or sheet of
paper or witlldra'W the same from a group of leaves or sheets secured
or lightly held together. No new result is added by such a com.bina
tion. The most that can .be said for it is that it has superior ad}
vantages which permit drawing or removing sales sheets with alacrity
and with cO,nvenience. This is not enough, especially when the patent
beyond doubt lacks. patentable novelty•..Richards v. Chase Elevator
Co., 159 U. S., 477, 16 Sup.' Ct. 53, 40 L. Ed. 225; Duer v. Corbin
Cabinent Lock Co., 149 U. S. 216, 13 Sup. Ct. 850, 37 L. Ed. 707J'
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National Hollow Brake-Beam Co. v. Interchangeable Brake-Beam
Co., 106 Fed. 693,45 C. C. A. 544. It is quite true that want of nov
elty is a question of fact. Reckendorfer v. Faber, 92 U. S. 347, 23
L. Ed. 719. And, moreover, the patent affirmatively carries with it
the fact of invention and novelty; but whenever it can be said that.
despite the approval of the patent office, want of novelty in manifestly
apparent upon the face of the patent, the issue raised by the demurrer
is properly determinable at the threshold of the case. Richards v.
Elevator Co., supra; Beer v. Walbridge, roo Fed. 465, 40 C. C. A.
496; Brown et al. v. Piper, 91 U. S. 37, 23 L. Ed. 200; American
Fibre-Chamois Co. v. Buckskin Fibre Co., 72 Fed. 508, 18 C. C. A.
662. The expired Carter patent, dated January, 1882, to which ref
erence has been made, was conceived to obviate the necessity of
handling the transfer sheet, and to avoid soiling the fingers and the
sales sheet. Apparently, then, the sales sheets may be withdrawn by
the method pointed out in pre-existing patents without the liability
of soiling. The patentee's trifling variation is not such a valuable
contribution to the art as to entitle him to a monopoly. By way of
analogy, it may be said to be familiarly known that playing card cases
have thumb or finger spaces so as to enable the cards to be easily
withdrawn from the card cases. Envelopes having finger depressions
at their upper edges to allow a quick and convenient withdrawal of
papers between their folds are very old and very familiar. Hence, in
my opinion, invention and novelty are clearly negatived, and under no
perceivable state of the evidence can the plaintiff finally succeed in es
tablishing infringement.

The court is not unmindful of the fact that the manifold sales book
under consideration has met with large commercial success and is
extensively used by the public. The essential feature upon which
success and public appreciation alone depends, namely, invention and
novelty, is clearly lacking, and therefore the utility achieved by the
device cannot be considered to offset the want of invention. McClain
v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800.

The principle that the success of a patented article is only persuasive
in turning the scale in cases of grave doubt respecting the invalidity
of a patent scarcely needs citation of authorities. The conclusion
here announced is reached irrespective of complainant's antecedent
patented m,anifolding sales book (Exhibit A), referred to by defend
ant to further show the prior state of the art. Inasmuch as the pat
ent referred to at the hearing is not regularly before the court, no
judicial notice may be taken of it. Bottle Seal. Co. v. De La Vergne
Bottle & Seal Co. (C. C.) 47 Fed. 59.

The submitted record upon an application to the Supreme Court for
certiorari in an action at law in the Ninth Circuit in the case of this
complainant against Bullivant, and in which an opinion of the Circuit
Court of Appeals is reported in 117 Fed. 255, affirming the decision
of the Circuit Court, and holding the patent in suit invalid for want of
novelty, has not been considered. But such a judgment by a court
of co-ordinate jurisdiction and by the Circuit Court of Appeals upon a
question such as here presented may well be persuasive of the con
clusion here reached. It is contended by complainant that the de-
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cision of the Circuit Court declaring the patent void for want of nov
elty ought not to be persuasive here, for the reason that the stipulated
facts. in the. Bullivant Case do not accurately and sufficiently disclose
the great advantage of the patented sales book in controversy over
those manufactured and sold prior to the alleged patented invention.
In reply to this contention, it is sufficient to repeat that this decision
is based upon the palpable invalidity of the patent on its face. This
conclusion is fortified and strengthened by earlier patents, to which
reference has been made. The Bullivant Case and the denial by the
Supreme Court of the petition for writ of certiorari (American Sales
Book Company v. Bullivant,23 Sup. Ct. 855, 47 L. Ed. II84), however,
certainty strengthen the expressed conviction that the patent is abso
lutely void. The demurrer to the bill is sustained, and the suit dis-
missed, with costs. .

aA.R~FORD FIllE INS. CO. OF CONNECTICUT et ~J. v.
PERKINS, Insurance Com'r.

(Circuit Court,D. South Dakota. November 6, 1903.)

1. FOREIGN CORPORATIONS-STATUTES-CONSTITUTIONALITy-RIGHT TO CONTEST.
Si~ce Ii foreign corporation is entitled to do business in the state only

at the discretion of such state, and under such terms and conditions as
It may see tit to enforce, such corporation is not entitled to contest the
constitutlonal\ty of a state statute imposing terms on which it may be
allowed to do business within such state.

I. BAME.
Whether a Iltatute prohibiting insurance companies trom combining to

establish rates, etc., and providing for the revocation of the license of
a foreign company famng to comply therewith, was unconstitutional as
to domestic companies. and therefore was void in toto, could not be de
termined 1n a suit by a foreign Insurance company havinS RO right to
contest the constitutionaUty of the Jaw.

On Demurrer to Bill.
Preston & Hannett, for complainanfs.
Philo Hall, Atty. Gen., for defendant.

CARLAND, District Judge. This is a bill in equity filed in tliis
court by the Hartford Fire Insurance Company, the Phcenix Insur
ance Company of Brooklyn, the Royal Insurance Company of Liver
pool, the German American Fire Insurance Company, and the Spring
field Fire & Marine Insurance Company, all foreign insurance com
panies and corporations, against John C. Perkins, commissioner of
insurance for the state of South Dakota, for the purpose of per
petually enjoining· said commissioner from enforcing the provisions
of an act of the Legislative Assembly of the state of South Dakota,
approved March 9, 1903 (Sess. Laws S. D. 1903, p. 183, c. 158), and
to have said act declared unconstitutional. and void" as being in con-

f 1. Status ot torelgncorporatloDs, see Dote to 'RepubUcan Mountalll S1lv.,
Mines v. Brown, 7 C. C. A.. 4:19.
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Biet with both state and federal Constitutions. The act referred to
is as follows:

"Section 1. Combinations Prohibited-Penalty tor Violation. Any combina
tion, agreement, confederation, compact or understanding made and entered
into directly or indirectly, by or between two or more fire insurance com
panies insuring property against loss or damage by fire and loss or damage
from the elements, transacting business within this state, or between offi
cers, agents or employes of any such companies, relating to the rates to be
charged for insurance, regulating or fixing the minimum price or premium
to be paid for insuring property located within this state, the amount of
commission to be allowed agents, for procuring insurance or the manner
of transacting the business of fire or other casualty insurance within this
state, is hereby declared to be unlawful, and any such company, officer or
agent violating the provision shall be deemed guilty of a misdemeanor, and
on conviction thereof in any court having jurisdiction shall pay a penalty
of. not less than one hundred dollars nor more than five hundred dollars
for each offense, to be recovered for the use of the general fund of the state.
and any such company, corporation or association so offending shall not be
permitted to transact business within this state.

"Sec. 2. Affidavit must be Made When Called For. Any fire insurance
company, corporation or association desiring to transact business within this
state shall, in addition to the requirements now prOVided for by law, furnish
the insurance commissioner. of this state on or before the first day of July
in each year, and at any other time during the year when called upon by
the insurance commissioner of this state, as one of the conditions for being
permitted to transact business within this state, an affidavit subscribed and
sworn to by the president or secretary or managing officer of such corpora
tion or association before competent authority, stating that said company
of which he is an officer has not violated any of the provisions of the fore
going act, naming them, and such affidavit shall be in the following form:

"State of ---, County of ---, SS.:
"I, ---, being first duly sworn, depose and say. that I am one of the

managing officers of the --- company or association, and that said asso
ciation has not entered and will not enter into any combination or agree
ment with any other fire insurance company or companies whatsoever, by
which there is any understanding of whatsoever kind or character, either
directly or indirectly, tending to fix or establish a uniform price or premium
for fire insurance in the state of South Dakota, or any agreement whatever,
either directly or indirectly, relating to the rates to bE' charged for insUl"
ance within said state.

"Sec. 3. Any Officer or Employ!'! of Insurance Companies may be Summoned
to Appear before Commissioner. The commissioner of insurance of this
state is hereby authorized to summon and bring before him for examination
under oath any officer or employl'! of any fire insurance company transacting
business within this state suspected of Violating any of the provisions of
this act; and on complaint in writing made to him by two or more resid,mts
of this state charging such company under oath upon their knowledge or.
information and belief, with violating the provisions of this act. said in
surance commissioner shall summon and cause to be brought before him
for examination under oath any officer or employl'! of said company; and
if such examination and the examination of any other witnesses that may
b£> produced and examined, the insurance commissioner shall determine that
said company is guilty of a violation ot any of the provisions of this act,
or if any officer shall fail to appear or submit to an examination after being
duly summoned, said commissioner shall forthwith issue au order revoking
the authority of such company to transact business within this state, and
such Company shall not thereafter be permitted to transact the business of
fire insurance in this state at any time within one year from the time of
lIuch revocation.

"Sec. 4. Testimony not to be Used against Person Making the Same. The
Rtatements or declarations made or testified to by any such officer or agent
in the investigation before the commissioner as provided in this act, shalt
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,not be~ against ,any pe\'Son making the, same In any criminal prosecu
tion 'against him, and no Person shall be excused !rom testifying tor th.
reason that his testimony so given will tend to criminate him.

"Sec. 5. Repeal. All acts. and parts of acts in con:t1ict with the foregoinl
provisions are hereby repealed.

"Approved March 9, 1903."

The defendant has demurred to the bill for want of equity, and
the caUSe is now befOre the court after argument upon bill and
demurrer. The bill alleges that complainants are, and have been for
many years last past, engaged in the business of insuring property
against loss by fire in the. state of South Dakota, and have always
heretofore complied with, and are now complying with, all laws in
force in the state of South Dakota regulating or appertaining to for
eign insurance corporations except the act hereinbefore referred to,
which as to complainants is alleged to be unconstitutional and void.
The specific portions of the state and federal Constitutions which it
is claimed are violated by said act are as follows: First, it is claimed
that the act violates the state Constitution, in that it confers judicial
power upon the insurance commissioner; second, that it violates arti
cle 14 of the amendments to the Constitution of the United States,
in that it deprives complainants of their liberty and property without
due process of law, and, denies to them the equal protection of the
laws; third, that it violates section I.O of article I of the Constitution
of the United States, in that it impairs the obligation of contracts or
the liberty to make contracts.

Counsel for complainants in their brief use the following language:
"Ever since the decision of Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357,

it has been settled that a corporation (!reated by one state, or by a foreign
government, can exercise none of the functions or priVileges conferred by
its charter in any other state. or country, except by the comity and consent
01' the latter. It follows that such assent may be granted upon such terms
and conditions as. those states may think proper to Impose. They may ex
clude the foreign corporation entirely, they may restrict its business to
particular localities, or they may exact such security for the performance
of its contracts with their citizens as in their judgment wUl best promote
the public interest, and the foreign corporation must assent to the terms
imposed by the state. The state has the absolute right, we admit. to ex
clude such foreign corporation, or, having granted it a license to do business
Within the state, to revoke it, in its discretion. With the question of the
expediency or polley of the statutes imposing these conditions upon foreign
corporations the courts have little to do."

With this statement of the law this court fully Concurs, with the
, exception that instead of the words "little to do" this court would
say "nothing to, do." If the sole power to say whether a foreign
insurance corporation shall do business within the state of South
Dakota is vested in the Legislative Assembly of such state, how can
any law passed by the Assembly, which affects the right of foreign
insurance corporations to do business in the state in the future, be
called unconstitutional? The power to exclude a foreign insurance
corporation from the state, or to pres<;ribe the conditio1l$ upon which
it may do business in the state in the' future, is subject" to no limita~
tion of state or federal Constitutions. Either this is true, or the law
as stated by counsel is incorrect; for there cannot exist at the same
time the absolute power to exclude a foreign insurance corporation
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if such power is subject to limitation. To say that a law, which ab
solutely excludes a foreign insurance corporation from the state or
imposes conditions upon which the corporation may do business in
the state in the future, is unconstitutional, involves a contradiction
of terms, for the reason that all the right the foreign insurance cor
poration has to do business in the state must be found in whatever
law the Legislative Assembly passes in that behalf. If such law would
be unconstitutional, if attacked by a citizen of the state of South Da
kota, still it would avail a foreign insurance corporation nothing to
attack it, as such corporation is not a citizen entitled to all privileges
and immunities of citizens in the several states. I am now speaking
{)f legislation which prescribes rules for the future.

In the case of Doyle v. The Continental Insurance Co., 94 U. S.
535, 24 L. Ed. 148, a law of Wisconsin provided that before a foreign
insurance corporation could do business in that state it should sign
an agreement that in the event of its being sued in that state it would
not remove the case to the federal courts, and if said foreign insur
ance corporation should violate said agreement it should be the duty
of the Secretary of State to immediately cancel the license of said
corporation to do business within the state. The law was confessedly
invalid, so far as it sought to deprive the insurance company of the
right to remove its cases to the federal courts, as was held in Insurance
Co. v. Morse, 20 Wall. 445, 22 L. Ed. 365. Still the Supreme Court
in the case first cited said:

"The effect of our decision in this respect Is that the state may compel
the foreign company to abstain from federal courts or to cease to do busi
ness in the state. It gives the company the option. This is justifiable, be
cause tbe complainant has no constitutional right to do business in that
state. That state has authority at any time to declare that itshaU not trans
act business there. This is the whole point of the case, and, without refer
ence to the injustice, the prejUdice, or the wrong that is alleged to exist,
must determine the question. No right of the complainant, under the laws
or the Constitution of the United States, by its exclusion from the state, is
infringed, and this is what the state now accomplishes."

Counsel for complainants, in order to avoid the unquestioned law
with reference to the power of the state over foreign insurance cor
porations, say in their brief:

"Complainants hold that this anti-compact law, in its general frame, scope,
legislative purpose, operation, and effect, is to regulate and restrict aU in
surance companies doing business in the state, and with the prohibitory re
strictions it conflicts with the Constitution of the United States and the
state of South Dakota. There is nothing in this act that separates foreign
insurance companies from other insurance companies, so the purpose of the
act is directed to all insurance companies alike. If this act, for the reasons
alleged in the bill of complaint, conflicts with the Constitution, both state
and federal, as against domestic companies, then it is unconstitutional and
void as to all other insurance companies."

The weakness of this proposition is found in the fact that it over
looks the principle that courts do not listen to a party whose objection
to a law is not that his own rights are affected, but that the rights of
some other party, who is not complaining, are. If this law which is
attacked is unconstitutional as to domestic insurance companies, they
may waive their right to attack it. Cooley's Const. Lim. (5th Ed.)
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216; Certainly, until the domestic insurance companies do com
plain of the law, no court will,at the request of some third party,
determine that the law is or is not unconstitutional as to them.

In the case of the People v. Brooklyn, etc., Ry., 89 N. Y. 75, the
court says at page 93:

"A statute is assumed to be valid until some one complains whose right
it invades. The landowners are not. here complaining, and we do not know
that they. ever will. They have the power to. waive a constitutional pro
vision made for their benefit. Possibly they have already done so. or may
in the future, we cannot know, and untll they come and present their con
tract and invoke the constitutional protection no tribunal is called· upon to
grant it. The state and the landowners must be left to settle their own
controversy. This one is between the state and the railroad companies. It
is only when some person attempts to resist the operation of the act, 'and
calIs in the aid ot the judicial power to pronounce it void as to him, his
property or his rights, that the objection of unconstitutionality can be pre
sentedand sustained.' In re Welllngton, 16 Pick. 96, 26 Am. Dec. 631. A
legislative act may be entirely valld as to some classes of cases and clearly
void as to others. So that we are to leave the landowners to vacate their
contract with the state, if they have one, When they please and in their
own way."

The same doctrine is stated in Cooley'sConst. Lim. (5th Ed.) 197,
and is elementary law.

Clearly, these complainan,ts have the option either to cease business
in the state of South Dakota or comply with the law in. question.
They have rio constitutional eights that are infringed. by it, and, if
they have not;' they cannot be heard to say that other corporations
have. The attention of the court has been called to the cases of
Niagara Fire. Ins. Co. v. Cornell, 110 Fed. 816, in the United States
Circuit Court for the District of Nebraska, and Greenwich Ins. Co. v.
Carroll, 125 Fed. 121, in the Circuit Court, for the Southern District
of Iowa. The opinions of the pr.esiding judge in those cases have
been examined, but I cariuotconcur in the result reached.

The demurrer is sustained.

THE CITY OF BIRMINGHAM:.

OCEAN S. S. CO. v. ROSS.
(tlistrlct Court, E. D. New York, October 20, 1903.)

I. OoLLIsION-BrEAlIIsJiIP AND ANCHORED DREDGE.
A dredge, at work during the day in deepening the channel of the Sa

vannah river, at night drew to the southward some 200 feet from the
center line and outside of ·the usualIy navigated channel, Where she Was
anchored in accordance with her usual custom, exhibiting appropriate
lights and a green light to indicate that passing vessels should go to the
north of her.. A steamship passing up the river saw her lights, including
the green light, when at a distance of 2,800 feet, but failed to make suffi·
cient allowance for the ebb tide which set her to the southward, and she
came into collision with the dredge, sinking her. The night was clear,
the wind Ught, and no unusual conditions existed to prevent the steam·
ship from passing the dredge In safety, which sbe would have done had
she kept .in the: usual channeI.HeUL that, in t1:le absence of any unusual
conditions requiring it, the dredge was not. in fault for failing to move
to a greater. distance from the channel, but that the collision was due
solely to tbefaultof the steamship.
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In Admiralty. Cross-libels for coliision.
Benedict & Benedict and R. D. Benedict, for libelant Ross.
VVheeler, Cortis & Haight and Charles S. Haight, for Steamship

Co.

THOMAS, District Judge. The above actions involve a collision
between Dredge NO.7, anchored in the Savannah river, and the
inbound steamship City of Birmingham, shortly after 4 a. m. on
April 15th. The weather \vas clear, there was no wind, and the
tide was strong ebb. The libelant, Ross, was using the dredge for
deepening the river, pursuant to a contract with the government.
On the previous afternoon the dredge had been drawn from its work
ing position adjacent to the central line of the channel to a position
to the southward thereof. 'While working the dredge was held in
place by five lines, the stern line leading directly upstream, two
breast lines leading from each side directly away from the dredge,
at a point somewhat aft of the bow, and two quarter lines made fast
six or eight feet forward of the stern, and leading forward. The
lines were 500 or 600 feet in length, and were made fast to heavy
anchors, which were placed at points marked by buoys. While the
dredge was at work all the lines were kept taut for the purpose of
holding her stable. When the dredge stopped work at night, the
anchors remained unchanged, but the dredge was hauled either to
starboard or port, by slacking the lines on one side and drawing
them in for a distance on the other side. A spud, which was a heavy
timber 24 inches square and about 45 feet long, extending up and
down through the center of the dredge, with a sharp steel point at
the lower end, was sunk into the bottom of the river to assist in
holding the dredge in place. The presence of the dredge at night
was denoted by three white lights hung in a vertical line, under
which was a green light, if approaching steamers were expected to
pass to the north of the dredge, and a red light, if they were to pass
to the south of the dredge. The drift of the tide was somewhat
diagonally across the channel, whereby it tended to carry to port
the Birmingham, after she turned Buoy NO.9, but as she approached
Buoy NO.9 she felt the tide on her port bow. The buoy was about
2,300 feet from the bow of the dredge, or some seven lengths of
the steamer, which was 320 feet long. After rounding the buoy,
and thus falling under the influence of the ebb tide, she drifted south
erly, her speed having been reduced to half speed shortly after
passing or just before passing Buoy NO,9, and, although she re
versed and went backward at full speed before the collision hap
pened, yet she struck the bow of the dredge slightly to the star
board of the center of her bow, moving her some 25 or 30 feet north
erly and westerly, so that she was lying athwart the stream, where
upon she shortly sank. The damage was of such a nature as to
break off the spud, four timbers which were 40 inches square,
the head log, which was 16 by 18 inches, and cut through the for
ward plank, 6 by 12 inches, and into the bottom log some 6 inches.
The starboard breast line was broken, and the stern line was so
slackened that it was thereafter raised from the water and cut.
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Two questions arise: First. Was the location of the dredge the
proximate cause of the accident, and culpable? Second. Did the
steamship negligently contribute to the collision?

Capt. Kirwan, of the steaIilship Lexington, bound upstream, about
four hours before the collision, passed the dredge about 20 feet on
his port hand, as he estimated. He testified: "She was near the
range, but she was a little to the southward. She was to the south~

ward 0;£ the range, but near it. I should say not more than 50
feet southward of it." This evidence illustrates the general conten
tion of the steamship company that the dredge was in the center
of the channel, or not more than S0 or 100 feet southerly thereof.
The exact location of the dredge after she sank is known. Her
bow was then. between 80 and 90 feet at its neatest point fwm the
center line of the channel, while her stern was 180 feet from the
center line of the channel. There is considerable evidence, much
discussion, and more speculation, whether the dredge, after having
been pushed to her port hand by the collision, was again carried far
ther to the southward by the ebb tide before she settled down, or
whether her final location showed her nearer to the center' of the
channel than she was at the time of the collision. The witnesses.
for the libelant testify that the dredge was hauled out from 200 to
250 feet southerly of the center line of the channel. Finney, the
captain of the tug that tended upon the dredge, placed the port side
of the dredge within 72 feet of the starboard breast anchor, which
was 340 feet from the center of the channel. Capt. Berg, of the
steamship, testified, "It looked to me as if she was right in the chan
nel;" while Dreyer, the mate, put her from 50 to 100 feet south of
the range line. The evidence of Berg and Dreyer shows such in
ability to appreciate distances on the night in question as renders
unacceptable their estimate as to the distance of the dredge from
the center line of the channel, while the estimates of the witnesses
for the dredge,in themselves open to criticism and doubt, are more
in accord with known conditions. It is not probable that the per
sons who saw the dredge as she was anchored, even in the daytime,
gave sufficient attention to the matter to determine within 25 or 50
feet as to her exact location, while in the night so accurate ob
servation, if not impossible, rarely happens; and to such considera
tions must be added the usual erroneous estimates of distances upon
the water made by witnesses both at night and in the daytime. With
all the evidence before the court, it is impossible to determine with
accuracy whether the dredge was drawn 180, 200, or 225 feet from
the center of the channel. The location of the dredge after she was
sunk indicates that her starboard side was at least 180 feet from
the center line of the channel. The dredge was drawn out on the

• evening before the accident by pulling on the starboard, breast, and
quarter lines. The starboard quarter line ran forward to an anchor
located about 250 feet south of the center line of the channel. The
evidence tends to show that the starboard bow of the dredge did
not touch this line after it was drawn out. The captain of the
dredge drew a diagram purporting to show the positions of the
lines, whereby he made the starboard quarter line lead away from
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the dredge, but afterwards corrected his diagram so as to make such
line run close to the dredge. He testified as follows: "Q. You
said that the starboard quarter line lay almost directly ahead? A.
Almost; yes, sir." Eratich, another witness for the dredge, stated
that "the starboard quarter line swung a little rightwise." It is con
sidered that the starboard quarter line did run somewhat southerly
of the starboard side of the dredge, and this view is confirmed by
the fact that, if the dredge were as far south as the starboard quar
ter line, the steamship, in approaching the dredge as she did, would
have passed in such proximity to a shoal that there is strong prob
ability of her grounding.

Upon the whole evidence it is believed that the drtdge was about
200 feet south of the center line. This left from 175 to 200 feet,
of clear water between her and the center line, on the north of
which line was navigable water for some 400 feet. The channel
was deepened by dredging for a distance of 120 feet on each side of
the range line for the purpose of allowing ships of large draft to
use such channel. But to the north and south of such limit there
was navigable water, and j while it was the intention of vessels
passing that point to keep on the range if there was no obstruction,
yet it was quite safe to pass to the north or south of the range for a
distance of several hundred feet, according to the draft of the vessel.
Very much evidence was given as to the former custom of the dredge
and other dredges in drawing out of the channel. Such evidence
was offered by the steamship company for the purpose of showing,
as Twiggs, the government inspector on the vessel, had stated, that

. she drew out the usual distance; that such usual distance was on
the central line, or very near thereto. If the captain of the steamer
knew of this custom, there was greater demand that he keep far
ther to the north for the purpose of avoiding the dredge. The steam
ship company contend quite correctly that there was a full oppor
tunity for the dredge to pull several hundred feet farther to the
southward. The government inspector insisted vigorously that that
could not be done, because there was a shoal under her starboard
side. This error he in the end renounced. The dredge could, with
out serious difficulty, have been drawn much farther to the south
ward, but this would have required the change of her anchors, and
would have caused some delay both in moving her at night and
restoring her to her position for work on the following morning.
However, that would have been merely a matter of inconvenience,
and the time consumed would not have been of great importance,
if she were seriously obstructing navigation.

The problem resolves itself into this: The dredge had been with
drawn to the southward of the deeply dredged channel, and there
was an abundance of room for the vessels to pass in either direc
tion. She was not in a position where vessels would ordinarily
navigate, although they might do so under the pressure of unusual
conditions. She maintained the usual lights showing her presence,
and exhibited the green light, which indicated to the approaching
steamers that they should go to the northward of her. Before
reaching Buoy NO.9, and probably a mile away, the steamship
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Birmingham. had seen the white lights of the dredge, and upon
reachi!lg Buoy. No. 9 saw her green light. Further up the river
was a red light, and in the neighborhood of Buoy No. 9 was another
red light, both on the range. The simple problem for the captain
of the Birmingham was to pass the green light. There was no un
usual embarrassment to navigation. The conditions were precisely
what he might expect to find during good weather at that time and
on that tide. He knew or should have known the influence of the
tide upon his vessel. His problem was simply to keep far enough
to the northward to pass the green light. He left Buoy NO.9 about So
feet on his port hand, and he never had the green light of the dredge
,0 the southward of the red light. The steamer rounded Buoy No.
9 southerly of the range line, and never was on that line before the
collision. Notwithstanding the elaboration of the evidence and the
briefs submitted, it does not seem as if the case offers a serious prob
lem; A dredge, half a mile away, signaled that an approaching
steamship should go to the northward of her, and yet the steam
ship, with plenty of notice; made such a turn that she never got to
the northward of the dredge. It seems a simple proposition that an
object, clearly seen during good weather, under usually favorable
conditions, should be passed, in the exercise of ordinary care. The
learned counsel for the steamship contends that, although the light
was seen; yet the captain of the steamer could not know how much
it was to the southward of a central line. Its signal declared that it
was to the southward of the central line, and directed the captain
of the Binningham to pass to starboard. There was ample water
to pass to the starboard, even with the dredge on the range line;
but Berg, captain of the steamship, could not help knowing that the
green signal indicated that the dredge was southerly of the range
line. The excuse that the ebb tide carried him to the southward is
not available, for he knew that the tide was there. There was no oc
casion for his turning So feet off Buoy NO.9, nor was there any
propriety in his waiting' until the tide actually struck his starboard
side, and was appreciably taking him to the southward, before he
put his vessel hard aport. His turning too quickly around Buoy
NO.9, and his failure to keep the bow of his vessel up against the
tide at an earlier time, was his initial: fault. It is useless to con
jecture when he first slowed his wheel. He puts it at one place
before turning the buoy.' The mate puts it at a place after turning
the buoy. The' evidence ,of both as to how far the vessel ran be
fore she was stopped and backed baffles possible understanding. It
would seem finally, from the captain's' evidence, that he did not stop
and back unt~l he was very near the dredge. Indeed, on account
of the presence ofthe shoal there was 'a point of time when it would
be dangerous to stop and back ; and just when it shciuldhave been
done, or whether, when he saw that he had been carried far to the
southward, he should have gone full speed ahead,. need not be de
cided. It is :decidedthat he came into his danger by his own negli
gence in not taking a proper position in turning Buoy NO.9, or,
after turning the'buoy, before the tide began to carry him to the
southward. :Hisfailureto do so was the proximate cause of the
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accident, inasmuch as he had a plain opportunity to see where he
should go, he did see where he should go, and failed to exercise
proper skill and judgment in making provision for his passage by
the dredge. This and other dredges had been operated for some
time in the river. Other vessels passed them, and it certainly was
not an unusual feat in navigation.

There is no intention of deciding that a dredge or any other ves
sel may, for its mere convenience, take up any position in the chan
nel of a navigable stream, and hold another vessel responsible that
shall collide with it in such a position. But when a dredge engaged
in systematically deepening a channel through a long period of time
has withdrawn herself beyond the limits of the usually navigated
channel to an extent that accords with her usual practice, and an
chored in a space that may be, but is not usually, demanded, and
at the time in question is not needed, by passing vessels, and there
upon signals to such vessels that they shall pass on a certain side,
and there is nothing to prevent such passage except the tide usually
obtaining at the time and place, there seems no occasion for holding
that the mere presence of the dredge contributed to the accident.
If there were unusual conditions that made it necessary for the
steamship to use that part of the channel appropriated by the an
chored vessel, another question would arise.

The libelant, Ross, should have a decree, and the libel of the
Ocean Steamship Company should be dismissed.

In re SHRIVER.

(DIstrict Court, E. D. Pennsylvania. October 26, 1903.)

No. 1,477.

t. BANKRUPTCy-DISCHARGE-FINDINGS OF .REFEREE.
A finding of facts on an issue as to the rigbt of a bankrupt to a dIs

charge, made by a referee who bas seen and beard the witnesses, should
be upheld, except when it clearly appears to be wrong, since much may
depend upon the truthfulness as well as the accuracy of the witnesses.

In Bankruptcy. On exceptions to report of referee refusing dis-
charge.

Hopper & Buckman, for the bankrupt.
Maurice W. Sloan and John Houston Merrill, for the trustee.

J. B. McPHERSON, District Judge. The facts found by the ref
eree abundantly justify his conclusions, and, after a careful considera
tion of the testimony, I am unable to say that the facts have not been
correctly ascertained. In such an inquiry as this much depends upon
the truthfulness (not merely the accuracy) of the oral testimony. In
determining this question, the referee, who has heard the witnesses
and has observed their bearing and their manner of testifying, enjoys
so great an advantage over the judge who only reads the written re
port of the witnesses' words that I should not be justified in overrul
ing his findings, unless I entertained a clear conviction that he had
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erred. The best that lean say, however, for the earnest and capable
argument on behalf of the bankrupt, is that I have' sometimes felt
inclined to believe that it might be correct; but I have nevertheless
always returned to the position that the general rule should be fol
lowed, and that a finding' of fact that depends upon oral testimony,
and has been made by a tribunal that has seen and heard the wit
nesses, should be upheld, except when it clearly appears to be wrong.

The report of the referee is approved, and the discharge of the
bankrupt is refused. '

GRAY v. NEW YORK NAT. BUILDING & LOAN ASS'N.

(Circuit Court, D. Connecticut. October 22, 1903.)

No. 994.

1. EQUITy-HEARING BEFORE MASTER-OBJECTIONS TO FINDINGS OF FACT.
A party dissatisfied Witb a master's findings of fact should make hit!

objections tbereto to the master. and where that is not done the court
cannot consider an exception to a finding on the ground that facts were
omitted which should have been found.

In Equity. On exceptions to report of special master.
George E. Hall, in pro. per.
E. H.Rogers, for defendant.

PLATT, District Judge. At the oral hearing on October 16th
disposition was made of all questions which arose, aside from the ex
ceptions of George E. Hall filed August la, 1903. He therein ex
cepts to the third finding of facts, and quotes certain testimony taken
before the master in support of his exception. I think it is too late
now to make such an exception. He should have complained to the
master if he felt that he was injured by the omission of any fact. I
am bound to accept the report as conclusive on the essential facts.
The exception is overruled. '

The claimant then excepts to the first and second conclusions of
law. The first refers to his claim for services in the Sullivan loan,
the second to his claim for servi<:es and disbursements in the case of
Sughrue v. Hall. The trouble with the claimant's contention is that
under both exceptions he is practically endeavoring to force upon the
court conclusions of fact which the master with great care avoided.
The argument to me was a very proper one to have made on the trial
before the master, and I have no doubt that it was made with vigor.
It is beyond my power, however, to change the facts, and upon those
facts the master's interpretation of the law is unassailable.

The exceptions are overruled.
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BEACH et al. v. MACON GROCERY CO. et al.

(Circuit Court of Appeals, Fifth Circuit. .October 17, 1903.)

No. 1,267.

513

1. RECEIVERS-UNAUTHORIZED TAKING 011' PROPERTy-COSTS AND EXPENSES.
Where property of a defendant is taken from his possession by a re

ceiver against his consent under an erroneous order which he success
fully resists in an appellate court, he is entitled to the return of such
property without charge of any kind' against It or against him by reason
of the proceedings. He cannot justly be charged with the cost of keep
ing stock so taken on the ground that it was not an expense of the re
ceivership, but one incurred for the preservation of the property, and
especially where he was actually subjected to loss by being deprived
of the use of the stock.

Petition for. Revision of Proceedings of the District Court of the
:United States for the Southern District of Georgia, in Bankruptcy.

See I16 Fed. 143; 120 Fed. 736.
John P. Ross, for petitioners.
Olin J. Wimberly (John I. Hall, on the brief), for respondents.
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

SHELBY, Circuit Judge. This litigation was begun by the credit
ors of Asa N. Beach filing a petition in involuntary bankruptcy and
an ancillary bill in the District Court against him, praying the appoint
ment of a receiver to take charge of his property. It was alleged that
Julia M. Dixon claimed to be the owner and was in possession of a
large part of the property, but that her claim was fraudulent and un
founded, and that the property was in fact owned by Asa N. Beach.
An ex parte order was made appointing a receiver as prayed for.
Answers were filed by Beach and Miss Dixon denying the averments
of the bill, and motions were made seeking the discharge of the re
ceiver. These motions were denied by the court. On the application
of the receiver, and against the objections of Miss Dixon, the receiver
was ordered to sell part of the property, which he did, and the sale was
confirmed. Beach and Miss Dixon joined in a petition to superin
tend and revise these orders. Their petition was granted by this
court, and the several orders of the District Court were reversed. In
the sale by the receiver Miss Dixon had bought the property which
was claimed by her, and regained possession of it. This court directed
that where parts of the property claimed by her had been sold by
the receiver and purchased and paid for in cash by her, the receiver
should be directed to return to her the money so paid by her, and that
she be allowed to retain possession of the property as original claim
ant in adverse possession, and not as purchaser at the sale. On the
question of the costs and expenses of the receivership the court made
an order taxing the Macon Grocery Company, Inman Smith & Co.,
and J. Regenstein, the petitioners who instituted the proceedings in
bankruptcy and filed the ancillary bill, "with the costs in this court,
and with the costs of the proceedings on the ancillary bill to appoint
a receiver, and with the costs of the receivership, including the com-

125F.-33



125' E'lIlDJIlRAL: REPORTER.· I.:

pensation of the receiverand his ex:penses, to be ascertained and al
lowed by direction of the' Dist1'ic:t :Court." Beach \1; Macon Grocery
Company,;, !l,];~ .fed. 143~ 53. iG· ,q~ 1\.. 463. . '". . .'

The mandate of this court havlDg gone to the DIstrict Court, ques
tions were raised as to the construction of the order made by this
court.'l'll~ pr9.perty, s~i~~by the rec~iver cOj1~ist~d in part of 15
mules,I horse, 2 mareS,2' colts, and some cattle and hogs. The re
ceiver:took,thi's':property, or pea:rly all of it,from the possession of
Miss DhcOO,,6ti'afarm in J1)e:j~puntry, and carried it into the town,
where ifwas' kept at a, co~t9r."$13 or $14 a day.". It was agr.eed that
the expenses ofthe keeping ,of this stock and feeding'it while so in the
possession of the receiver ,amC/unted in the aggregate to $3'2$. Con
struing tne'order and mandate 'of this court, the learned judge of. the
District Court adjudged that the petitioners and complainants in the
bankruptcY'court should: 'pay to the defendants in the court. below
"the amounts' heretofore allowed and paid out by the receiver, out
of the funds in his hands, for costs of the receiv.ership, embracing the
receiver's compensation and the receiver's ownekpenses." But the
learned judge added "thaUh~ same does riote111b,race or apply to the
expenses6f the receivership inthene~essary preseryation and keeping
of the estate arid ptoperty ifii'his hands, which last ,it is ordered and
adjudged is a proper charge against the fund, and shall be deducted
from the amount. which is to be refunded." Beach and Miss Dixon,
defendants in the court below, filed the petition that is now before the
court seekingt6 revise this order. In addition to reCiting the facts
relating to,Ahe order .sought to be l'evised,referenceis made to the
record in the first case (n6 Fed. 143, 53 C. C. A. 463), and the rec"
ord in that case is made .a part of the petition. ,

The District. Court held, as we. have &tated, that the expenses
of the receiyership in the, necessary 'preservation and keeping of the
estate and property in his hands should be deducted from the amount
which the receiver was to .refund to the defendants. Construing that
order by the record in the case, it means that the receiver should re
tain $325, the .amount paid out for keeping the stock which. had been
taken from therdefendants!.. farm.by the receiver and kept by him,as he
states in his report,at'acost of $I3,or $14 a day. It will be observed
that the order of this court was not confined to the compensation of
the receiver and the costs of the receivership." It includes also "his
e:xpcnses." As no particularetxpcnse or expenses are enumerated,
the order necessarily inCludes all of the expenses of the receivership.
That it-was not intended that any,part of the money paid into court
by Miss Dixon to obtain possession of her property should be retained
by the receiver on any pretext is clearly shown, we think, by the third
paragraphofthe order. .It is there said that the receiver should he
diI:ected to return to her the money SO paid by her, and that she be
allowed to retain possession of her pr~perty she had bought at the
receiver's sale asorighral claimant i:t1,adverse possession, and not as
purchaser at the sale. Lt'is not ordered that the receiver be directed
to return the money, less any e1lipensesor costs of the receivership,
or less any charges or disbursements. The plain direction is that,
her money shouIct petetur:\1cd,;tQ her. We think, therefore, that a
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proper construction of the order .and mandate of the court, consider
ing both sections 3 and 6 of the order, does not permit the receiver
to retain the $325 expenses paid by him in taking care of the stock.

It is a principle of general application that, if the appointment of a
receiver is erroneous or void, and the adverse party does not acquiesce
in it, but continues to contest it to a successful termination, any com
pensation which may have accrued to the receiver in the meantimt:,
and his expenses incurred in the administration of the estate, should
be taxed to the parties who applied to have the appointment made.
On the other hand, if the appointment of the receiver is sustained, and
the applicant obtains the relief sought by him in the pending suit, the
items of expenses growing out of the receivership are proper charges
against the unsuccessful defendants, and are chargeable and payable
from his property in the possession of the court. We do not under
stand that the learned counsel for the respondents controverts these
general rules. His position is that, the expenditure in question, l1av
ing been made to preserve the property, is not an expense of the
receivership within the meaning of the mandate, and that under the
circumstances of this case the $325 paid to feed and care for the stock
is not "an expense of the receivership." Authorities are quoted to
sustain this contention. Excerpts from three cases are quoted. On
examination of the cases we think that they do not sustain the conten
tion.

The point decided in Cassidy v. Harrelson, I Colo. App. 458, 29
Pac. 525, is but an affirmance of the general principle that, "a receiver
having been appointed by the court on application of the interveners
in a cause wherein they were not entitled to intervene, the costs inci
dent to the appointment were properly chargeable against them";
that is, against the unsuccessful parties. The court did say, as quoted
by counsel, in the course of the opinion:

"It is probably true that there are many items of expense which would be
incurred in the care and custody of the cattle, in the sha])e of ordinary ex
penses incident to the running ot the herd, Which could not legitimately be
taken as a part ot the costs of the receivership. Under the circumstances the
only costs which should be taxed against the interveners because of the ap
plication are those which are the legitimate and unavoidable incidents to the
appointment."

The statement of the case shows that the cattle referred to were
running on what is known as the "Carizo Range," an extensive
pasture, and that the order appointing a receiver was "based on a
consent filed." In the case at bar the defendants resisted the appoint~

ment until they had it vacated. In the Colorado case, the possession
of the cattle was merely technically changed without inconvenience
to the defendant, and this done by a consent order. In the case at bar
stock needed on the farm for the plow, and fully able to earn their
keep, were taken from the possession of the defendants.

In People v. Jones, 33 Mich. 303, the receivet made certain expendi
tures which were allowed by the court, and counsel quote the case as
being analogous to the case at bar. The case can have no weight in
this connection, because the facts are not analogous, and for the
further and conclusive reason that the court in allowing the credit
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claimegby t~e receiver ~~id that it was proper to allow th~m, tft~,ere
being}?-o objection urged to the allowance of these expenditures.

The ,qnly,other casequoted by counsel is Weston v. Watts, 45 Hun,
219 ~f.\ th~t case the. opinion of the court was delivered by Daniels,
]. It c::olltains a strongt and, we think, a correct, statement of the
general principles which should govern in taxing the costs and ex-
penditures of receivers. T4e court said: .

"To take a person's proPerty from him by an unautllOrized proceeding, and
place it in the hands' of a receiver, and then subject him to the expenses of
the proceeding, would be 'Very transparently unjust, even if the courts had
the power to do that. Cases are not uncommon where the result would be
ruinous to the injured individuaI."

After citing and commenting on numerous cases which sustain the
general rule, the. court disposed of the question before it, saying:

"The claim now made in behalf of the receiver has, by no law, been im
posed upon the defendant. Neither is there any equitable principle which
should require him to pay, before he can secure a return of his property.
the expenses of the unlawful proceeding by which it has been taken and
withheld from his possession. To require that payment from him or his
property would 'be a wrong which the court has neither the power nor the
disposition to inflict upon hini;' It may be a hardship upon the receiver him
self, but it Is one of the risks which he has voluntarily assumed. He could
have avoided it by. declining to accept the appointment or protected himself
against the lOlilS of his commissions and expenses by first reqUiring security
from the plaintiffs for their payment. If they cannot now be made to pay.
it is more just and equitable that the receiver shall be deprived of his fees
and expenses than It would be to require the defendant to defray the ex
pensesof an unauthorized proceeding, and the cost of depriving him thereby
of the possession of his property."

From the concurring opinion of Bartlett, J., counsel quote a sen
tence to which our attention is called:

"There might be caseswh'ere a receiver was erroneously appointed, but not
under such circumstances as to make the appointment absolutely void, which
would warrant an order that his disbursements be paid out of the fund; as,

. for example, where the property consisted. of a herd of cattle for which tile
receiver had to buy fodder. In such a case it would be fair and just to charge
the successful party with the cost of feeding, for he would have had to incur
it if the animals had remained in his own custody."

This is a mere illustratibn' used by the learned judge in a case which
did not involve the question. The illustration 'refers ,to a herd of
cattle, excluding the idea of hors.es or mules for the plow. "That
there might be cases" where such rule would apply may well be ad
mitted, for such a case would occur, for example, where the receiver
was appointed by consent. But when dealing with the real question
before the court Bartlett, J., in the same opinion held that "it would
be a pretty seyere rule, even if constitutional, which should c~mpe1
a litigant to pay the expense of ,having his own property illegally taken
out of his custody for a while."

We find no authority that indicates that it would be just or equitable
to make the expenses in question a charge upon the funds in the hands
of the receiver. The. r~ceiy.er was appointed by. an. ex parte order.
He went to the farm Ot the defendant, and took possession of her
property. The larger part of it was such property as was useful and
needed on the farm. It is a matter of common knowledge that horses
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and mules for the plow are worth more than their food during the
plmving season. It appears from the record in a petition filed by the
receiver that Miss Dixon was willing to keep and feed the stock after
it was seized if she were allowed to have the mules and horses worked
on the farm. It is a matter of common knowledge that it is much less
expensive for the farmer to take care of his stock upon the farm than
it is to board them at a livery stable. If it should be held that, al
though the defendant succeeded in having reversed and set aside the
order appointing the receiver, he was responsible for the expenses of
the receiver in buying feed for the stock, the application of such rule,
it seems to us, would lead in many cases to the greatest injustice. If
the litigation was protracted, and some considerable time elapsed be
fore the order appointing the receiver was vacated, the expenses would
often more than equal the value of the property. Besides, such
charge once being allowed upon the theory that it is a charge neces
sary to the preservation of the property, other charges could come in
on the same principle. Blacksmiths' bills and veterinaries' accounts
and the like would soon be insisted on as coming within the rule.
We cannot sustain such contention. The property having been taken
from the defendants against their consent under an erroneous order,
which they resisted successfully in an appellate court, the only proper
course is to return the property without charge of any kind against
it or against the successful defendants. The defendants should be put
in their former condition as nearly as possible. Instead of any sum
being taxed againt the defendants under such circumstances, they
would be entitled in some jurisdictions to recover damages, in a proper
action, for being deprived of the use of the property. The petitioners
who instituted the proceedings and secured the appointment of a re
ceiver are properly and equitably chargeable with the costs and
expenses incurred by their wrongful application. In the event of
their insolvency, any expenses incurred by the receiver should fall
on him, and not on the defendants. He need not become receiver un
less he chooses, or he may require a bond of indemnity before accept
ing the position. In a case, therefore, where the receiver has been
wrongfully appointed, and the order subsequently vacated, it would
be more equitable that the receiver himself should sustain the loss
or expenses of the receivership paid by him than that they should be
taxed to the successful defendants.

It is ordered that the decree of the District Court of date March 9,
1903, be so revised and amended that no deduction for any expenses
of the receiver for keeping property of A. N. Beach or Julia M. Dixon
be made from the amount which should be refunded to said defendants
in the court below pursuant to the previous opinion and mandate of
this court. The costs of this court and of the District Court must be
paid by the respondents herein.
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ARBOGAST". AMEHICANEXCH.NAT. BANK OF CHICAGO et aI.

(Oil-cuit Court of Appeal~, Seventh Circuit. October 6, 1003.) .

No. 957.

1. BANKS-AcTS OF PRESfDlllNT-AuTHORI",-REPqDIATION.
Where the directors ofa Bank had not authori2ed its president to make

all agreement to extend time to a debtor or to refrain from selling
Pledged stock for the liquidation of the debt, 'and the circumstances
raised no implication of autbolity, and such agreement by the person
wbowas president was never ratified,tpe bank wa$not bound thereby.

2.8A.)J:E~SAtlll OF COI,LATERALS-GOOD FAITH.
After more than eight months had elapsed since a debtor's assignment

without any payment having been made on the debt for which collaterals
baj:l be.en deposited, the creditor deposited thecollaterais with its attor
ney, with directions to realize thereon, and he notified the assignee that
unless the claim was paid promptly he. would sell the collateral. After
an extension had bee'O refused and the. assignee was unable to pay, the
attorney notified him of a bid of $30,000 for the collateral,' and after the
assignee acknowledged bis inability .to find a better one the attorney sold
the collateral for that price. Hetd, that the sale was valid.

3. SAME'-ADEQUATE REMEDY AT LAW. , ". '.' .
Where certain stock was delivered to n, bank as credit. Ior a loan, and,

the lOan not having been paid, the stock was sold for:an alleged inade
quate pripe, andplainti'tr charged that, the directors and officers of the
bank had participated in a campaign inaugurated by its president to bear
the stock, btit failfd to prove that anyone connected with the bank,
except the person who was president, knew of or took part in such cam
paign, the debtor had,anadequate remedy at law for damages against
the persons .who depreciated the stock in the market, and he was there
fore not entitled to,rel1ef in equity by redemption from the bank's sale.

Appeal from the Circuit Court of the United States for the North-
ern Division, of the Northern District of Illinois. .

Tn 1893 Schumacher owed the American ,Exchange National Bank $30,000,
and deposited as collateral security 1,000 shares of American Cereal Oompany
stock owned by him, with authority to the bank to sell It at public or private
sale, without demand o.rI\otice, if the debt was not paid at maturity. On De
cember 17, 1896, the debt being long paet due and unpaid, the bank sold the
collateral at pdyate sale t.o Wal,ter D. DOllglas for $30,000. In this SUit, begun
about a year later, SChumacher's assignee sought to redeem the stock on the
grounds. (1). that the sale was made in violation of a contract between Schu
macher .an<l>t/lebank, and (2) that the sale resulted from a conspiracy nmong
the defendantlil to deprecill;te the stock and o~tain it at less than its true value.
From a decree dfsmissing the b11l for want of equity, this appeal was taken.

George W. Ross and CharlesP. Abbey, for appellant.
Charles R Keeler and Charles A. Clark, for appellees.
Before JENKINS l1nd BAKER, Circuit Judges, and BUNN, Dis- .

trict Judge. .

, BAKER/Circuit Judge. I. The ev!dence of the alleged contract
is this: One Stuart was president of the bank, and also treasurer of
the American Cereal Company, of which Schumacher was president.
For many years he had been a friend and associate of Schumacher.
In May, 1896, the affairs of Schumacher, who had been on the verge
of failure since 1893, reached a crisis. At the Great Northern Hotel
in Chicago, Schumacher held a meeting with some friends and advisers.
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Stuart attended. Schumacher's attorney, after the situation was re
viewed, stated that whether· an assignment for the benefit of creditors
should be made at that time depended on the probable disposition of
the various holders of Schumacher's collaterals to extend time, and
asked Stuart what course his bank would take if an assignment were
made. Stuart replied:

"You know that my relations with Mr. Schumacher and the relations of the
bank have been very friendly for many years, and you can always rely on us
to do all in our power to protect the interest of the estate. If an assignment
is made, our bank will be the last to force a sale of the pledged stock."

Thereupon Schumacher assigned.
The bank was not bound. The directors never authOrized its presi

dent to make such a contract, and never ratified his action, if it is as
sumed that he was undertaking to act as bank president, and not
merely as Schumacher's friend. The facts warrant no implied au
thority for holding the bank to Stuart's promise. It never received
any pecuniary or other consideration, without surrendering which it
could not disclaim Stuart's action. And if Schumacher changed his
position, through reliance on Stuart's unauthorized promise, he must
look to him.

2. More than eight months having elapsed with nothing paid on
mterest or principal by the assignee, the directors placed Schu
macher's notes and collaterals in the hands of the bank's attorney,
with directions to realize thereon. On December 7, 1896, he notified
the assignee that unless the claim were paid promptly he would pro
ceed to sell the collateral. The assignee was unable to pay, and
asked 60 days in which to endeavor to find means for taking up the
claim. The extension was refused, and on December II, 1896, the
attorney notified the assignee of a $30,000 bid. The assignee ac
knowledged his inability to make or find a better one, and thereupon
the sale was made.

There is nothing in the record to impugn the good faith of the bank
and its attorney in making the sale. The directors and officers, other
than Stuart, are not shown to have known of or participated in
Stuart's campaign to bear American Cereal Company stock. The
evidence of the alleged conspiracy among the appellees fails. It is
only by long-drawn inferences and suspicions, rather than by satis
factory proof, that the purchaser Douglas is connected with Stuart's
alleged design. But if it were otherwise, the bank and the other de
fendants not having participated in the alleged fraud, we think the
plaintiff had an adequate remedy against the wrongdoers for dam
ages in an action at law, wherein it would have been as easy as here
to prove the true value of the stock at the time of the sale.

From a careful study of the record we discover no error in the de
cree, and it is accordingly affirmed.
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UNITED STATESv. DRIGGS.

SAME v. MlLLER.

(Circuit Court,lll.p., Ne;WY9rk~ September. 28, 1903.)

L CRIMINAL LAW-LIMITATION OF PROSECUTION-PAYMENT TO MEMBER Oll'
CONGRESS FOR PROCURING GOVERNMENT CONTRACT.

Rev. St. U. S.§§ ~~81, 1782 [U. S. Compo St. 1901, p. 1212J, make it a
criminal offense fol1 any member of Congress to receive or agree to re
ceiveanymoney; prope/.'ty, or other valuable conlJideration for .pl'ocuring
or aiding to procure any contract from the government, or to receive any
compensation for services rendered 'in relation to any claim or contract
in .which the United States is a party. Section 1781 also makes it an
offense for any J;lerson t~ give or agree to give any money, property, or
other valuable conSideration for the procuring or aiding to procure such
contraat by a meimberof Congress. ,Held, that the delivery to a member
,ot Congress of a nonnegotiable note made by a government contractor.
J;lromising to PaY aeertain sum. as the proceeds of the contract were re
ceived, executed pursuant to an agreement to pay such member for his
services in procuring ,the contract, did' not constitute the giving or receiv
ing of ''property'' of a ''valuable consideration," witbin the meaning of
the statute, such Dote being made unlawful and invalid by the statute
itself; and that indictments under the statute, based on payments subse
qu~tly made and re~eived in accord~nce with the terms of the note,
were not barred by limitation, where such payments were made within
three years, al,though the note was delivered more than three years prior
to the finding of the indictments.

r . .

CI:lmillal prosecutions. On demurrers to indictments, under Rev.
St. U: S. §§ 1781, 1782 [U. S. Camp. St. 1901, p. 1212].

William ]. Youngs, U~ S. Atty.
Hugo Hirsh, for defendant Driggs.
Kellogg & Rose, for 'defendant Miller.

THOMAS, District Judge. Section 1781, Rev. St. U. S. [U. S.
Compo St. 1901, p. 12I2hprovides:'

"Every member of Congress * ** Who, directly or indirectly, takes,
receives,or 'agrees to receive; any money, property, or other valuable con
sideration whatever, from any person for procuring, or aiding to procure, any
contract,. * * * from tl\e government or any department thereof, * * *
for any Person whatever, * • * and every person wbo. directly or in
directly, ofl:ers or agrees to give,or gives, or bestows any money, property.
or other valuable consideration whatever, for the procuring or aiding to pro
cure any such contract, * • • Shall be punished," etc.

Section 1782 provides: ' .
"No Senator, Representative. or Delegate, after his election and durIng bis

continuance in office, * • * shall receive or agree to receive any com
pensation whatever, directly or indirectly, for, any services rendered, or to
be rendered, to any person, either by himself or another, in relation to any
proceeding, contract, claim, * * • or other matter or thing in which the
United States is a party."

Some, but not all, of the indictments allege the following facts,
which by the demurrers are conceded only for the purpose of raising
questions of law:

At a time prior to May 25, 1899, the Edward J. Brandt-Dent Com~
pany made a contract with the United States to furnish 250 or more
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machines, called automatic cashiers, and on the last-named date such
company executed the following instrument:

"Watertown, Wis., May 25, 1899.
"For value received, we promise to pay George F. Miller or order, twelve

thousand five hundred dollars without interest on receipt of the proceeds of
sale of 250 or more automatic cashiers, sold May 19, 1899, to the United
States Post Office Department."

This instrument was, on or about the time of its date, delivered to
the defendant Miller, who was the agent of the obligor; whereupon
it was delivered by Miller to the defendant Edmund H. Driggs, who
procured, or aided in procuring, the contract from the government.
The instrument of July 26th embodied in part an agreement made by
such obligor, through its agent Miller, with Driggs, whereby Driggs
undertook to procure or aid in procuring such contract. As the gov
ernment received and paid for the cashiers from time to time, Miller,
acting always as the agent of such company, received from it numer
ous drafts, payable to his order, and indorsed the same to Driggs as
his compensation for procuring or aiding in procuring the contract
from the government; whereupon Driggs caused the drafts to be
cashed, and kept the proceeds.

The defendant Miller is charged in certain indictments, drawn un
der section 1781, for making such delivery of certain of such drafts
to Driggs, and Driggs is charged separately in several indictments,
drawn, some under section 178r, and some under section 1782, for
receiving drafts from Miller; the charge being that Miller gave,
and Driggs received, such drafts for procuring such contract while
Driggs was a member of Congress. All the specific deliveries and
receipts of drafts upon which the indictments are based were within
three years next preceding the finding thereof. When the contract
was made, and the instrument of May 25, 1899, delivered to Miller,
and by Miller to Driggs, it is alleged that Driggs was a member of
Congress. Each defendant demurs to the indictments severally
found against him.

The demurrers should be overruled. The important questions are
(r) whether Driggs was a member of Congress when the offenses
charged in the indictments were committed; (2) whether the statute
of limitations has run against the actions or any of them.

The indictments charge sufficiently that Driggs was such member,
and that Miller had knowledge thereof. Therefore the first ques
tion cannot be determined at this time, although, if the facts be as
claimed by the defendants, a decision of the matter before the trial
might be due both the government and the defendants. It may be
that the objection that the statute of limitations has run against the
actions cannot be taken by demurrer, but that objection has not
precluded the court from examining and deciding the question, and
it is concluded upon the facts as gathered from certain of the indict
ments (although several of them do not show such facts) that the ac
tions are not barred. It is not deemed necessary to state at any
considerable length the reasoning by which this decision is reached.

The instrument dated May 25, 1899, was not negotiable, and there
fore no value could be added to it by t~,lllsferring it. In any case.
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whether, it, was "property'\,or, a '~valuable consideration," within
the meaning of the statute,f3,o th~t an indict.rnent could be based
upo~ iLwit9}n~J1Jieeyear~Jfl,~ter its delivery to Driggs, depends upon
.it~,-,~tuxe;'and"v:alue at t4e: ,ti~e of sucl1 delivery. At the outstart

.. it-is obvious ,that the : instrument of ,May 25, 1899, embodied in
part the agreement pursuant·to which Driggs undertook to procure
the contract from the government, and fixed the condition and
times. when ,he. should rc;~eive compensation therefor. Although it
be a fragmeqtofsuc~ agreement, and such agreement was originally
110t in writing, the instrument of May 25th has the same qualities
as if it contained all the terms of the agreement. An indictment,
otherwise soq-ect,. charging that the defendants offended by making
the agreement, or by. being parties thereto, would have been valid,
if found within. three years from the time of making it, as section
J781 in ter1lls for.bids suchan agreement to be made. But an in
dictmentbased upon the instrument as embodying the agreement
is quite·different from an~dictment for giving or receiving "money,"
"property," or "other valuable.consideration" upon the theory that
such agreement was ·itself "property" or "other valuable consid
eration." The defendants contend thil:tsuch agreement was in itself
.'property" or "other ~aluable consideration"; that it represented
the money that was ,thereafter paid and upon which the present
indictmentp are ,based; .. that, the defendants could have been indicted,
not only for J;l1aking the agreement, in part embodied in the in-
strumen~, 1:>u~also for giving. or receiving a thing of such value as
the instrttm~nt itself has; .that a conviction Or acquittal on an indict
ment for giving or receiving it would have been a bar to an indict
ment for. th~rlilafter receiving the, money provided for by the agree
ment; and:upon such premises they base the argument that the stat
ute of limitations began to run from the time the instrument was
delivered, 9ind not from :the time· thqt the several payments were
made. Thi~contention rests whollYl1pon the theory that the agree
ment was itself "property" or "other valuable consideration." But
the instl)ll.ment has no validity,because it was the very thing against
which the statute was aimed. It ,had in legal theory no value for·
the purPoses of sale; jt was not enforceable against the makers;
its paymel1tdepended entirely upon an unconscionable readiness of
the makers to meet a.n illicit. promise, given as a part of a corrupt
bargain. JOrCorrupt practices. The instrument was tainted and made
worthless by::tbe statute itself. Could the same statute stamp as
something; valuable, as property, a writing whose existence it had
irthibited P The statute declares . that a member of Congress shall
not agree "to receive any money, or property, or other valuable
·consideratioQ,,;~hatever, from any person, for procuring * * *
;any contract*' * * .from the government." If a member of
Congress and. 'such person enter into an agreement to do this very
:thing, how can the agreement be. regarded as property or a valuable
.consideration'P: Does the statute refuse the agreement life by pro
hibiting it, and 'at the same time, upon its interdicted birth, breathe
life into .it,iand give it the characteris.tics, the protection, and the

.equalitye ofiProperty? According. to such argument, the statute kills
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and quickens the same agreement at the same instant. It stifles
while it animates. It precludes its existence, and, being defied, at
taches worth to its reality. Leavened and vitiated by guilt, and im
bued and vivified by virtue, by the same statute! One seeks in
vain for fit expression of the contrariety. It must be remembered
always that the very same statute-the same section-that com
mands that it shall not be, is invoked to vitalize it into a valuable
entity. The very same agreement for making which the defendants,
under the statute, could be indicted, is exalted, by defendants' con
tention, to the state of lawful "property" or "other valuable consid
eration'" so that the defendants, under the same statute, could b~

indicted for giving or receiving it as such. The forbidden agref"
ment denounced by this section, and demanding the full punishmelJt
provided for it, is claimed to have properties that give it worth, so
that the parties to it may be punished by the same section for giving
and receiving it as if it had merit and excellence. A statute that :tt
one and the same time could make the creation of an agreement
a felonious offense, and yet esteem the very same agreement as
property and a valuable consideration between the felons, would be
curious in law and logic. It would be difficult to think well of a
statute that should say to two men: "I will punish you for making
an agreement, and yet I will regard that agreement as property and
as a valuable consideration if you do make it, and also punish you
for passing the agreement from one to the other, simply upon the
ground that it is such 'property' or 'other valuable consideration.'''
Such alleged conjunction of validity and invalidity, such compounding
of unlawful existence and legal existence, such fusing of corruptinn
and incorruption into the same agreement, by the same statute, is P0t
understandable. A statute that proclaims that an agreement is so nox
ious to the public good that the parties to it should be imprisoned f0r
making and delivering it one to the other should not be interpreted t.o
mean that such agreement is in any degree recognized by the law as
sane, useful, and marketable. The statute prohibited an agreement to
do the act, and also giving or receiving compensation for doing it. It
made either a punishable offense, but it did not intend to make the
agreement property or a valuable consideration. Valuable considp.ra
tion for what? For agreeing to do the act? That would make the
agreement a valuable consideration for its own making. Of course,
the mutual promises contained in the agreement might sustain it,
if the statute did not punish on account of those very promises. But
it is not intended to refine the argument. The occasion demands
no niceties of reasoning. The very statement of the defendants'
proposition should demonstrate its invalidity. It is so abhorrent
to moral and legal conceptions, so inimical to plain reason, that
some technical rules, elsewhere wholesome and properly applied, but
now skillfully invoked by defendants' counsel, must be broken
through and discarded, and ultimate vital judgments allowed to pre
vail. If anyone shall decide, or has decided, that a statute may
be interpreted to denounce an agreement as impossible of worthy
existence, and after it has come forbidden into the light declare
that it has such worthiness that it may be regarded as "property"
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or "oth~r va~uabl~ consid~rati0n,'1 for the purposes of the same stat·
ute, the resjilo~sibi1ityof such',decision shall not rest upon this court.
The contention that an agreement by this statute can be a ground
of punishment (I) because it exists at all, and (2) because it is a
valuable consideration, and should be ranked with property recog
nized by law, cannot be approved. The statute means by "valuable
consideration" not the unlawful agreement to do the act denounced
by the statute, but some valuable thing, like money, property, or
the notes or obligations of third persons or corporations.

But it may be urged that the ~nstrument does not embody the
agreement between the parties. It was given to Miller, the agent
of the makers, for deliverytpDriggs. It was not issued or uttered
by delivery to Miller. He received it as agent; from a principal,
for the very purpose of delivery to Driggs. To what end? To show
by writing, in whole or in part, ,what agreement the makers, through
Miller or otherwise, had made with Driggs. It emb:odied that agree
ment in part. 1'0 what exten,t it contains it is unimportant.

These considerations lead1to the conclusion that, while the de
fe;ndants could '" have been indicted for making the agreement in
part embodied in this instrument, they could not have been indicted
for receiving or giving it, upon the theory that it was "property" or
"other valuable, consideration," In point of time, as each payment
was made a,h, offense under. th<1. statute was committed, and so far
as such payments were ,:made within three years before the indict
ments were.'fou,n~ the indictt:nen~s may be based thereon.

Orders will be entered overruljng the demurrers, with leave to, the
defendants tQ plead over.

;,-.;

NATIONAL FOLDING .BOX &, l':A:PER CO. v. ROBER'rSON'S ESTATE.·I:, '

(Circuit Court; D. Connecticut. October 29, 1908.)

No.l,bi9.

L PATENTS....,:pAH..GES FO~ INlI'BING~14.~..,....INCREASlll BY COURT.

A court 'is',W,ar,r,a,nted .in" ,4:lX,'eI:C",lsf,t141;", th,e diSCreti,,onary P,ower giVen, by
Rev. St.§ 4921 [U.. S. COmpo St:,'l901, p. 3395)• .to increase the damages
found to'have 1:leen' sustained byil:c~mplainantby the infringement of a
patent, .where the infringement iwU'palpable, and defendant persIsted in
it after fU~lknowledgeof t~~ P!llt~nt:aJild an opportunity to settle, and has
I!hown a,qeterminationto ·litig/Lt~to.,tbe end, and to cause all the delay
and expense. possible! ' "

In Equity~ Suit for infringeme~tofpaten,t.O~ defend~nt's ex
ceptions to master's report"and ;'complamant s motton for Increased
damages, under Rev. St. § 4921 (tl. S. Compo St. 1901, P·339S1

See II2Fed,1013· ,"! , ' '

WalterD.": ~dp1onds; for ,complainant.
Charles W.' Comstock" for' defendant.

,.'., • .. ".,' ··;"1'

PLAti,nistri~t Ju~ge., •The: master Ilas. per£9rmed his dutielll
under the accoilntmg with, exemplary and pamstakmg care and pa-

, , ..• .! ; .. ·.1 ,'" ~ • .' •

• Rehearing denied February 2, l~O4.
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tience. Mv labors have thereby been much lessened. His action in
regard to the four accounts, where he allows only the profits which
the defendant admits, rather than the damage which the complainant
claims, evidences the exceeding caution which characterized his prog
ress. The criticisms upon the report which the defendant embodies
in its exceptions do not commend themselves to my mind. The ex
ceptions are overruled.

Upon Complainant's Motion for Increased Damages. The discre
tion of the court is invoked, and certain facts are presented which it
is claimed should affect that discretion favorably to the complainant.
The defendant continued making and selling even after the last plain
notice from complainant's attorneys. It knew the plaintiff as a com
petitor, and had knowledge of the patent in suit under which its boxes
were made. It knew that Gair had been enjoined from making a
similar box. It is not conceivable that an infringement could have
been carried on so extensively without, at the very least, inducing
the purchaser to believe that he would be protected from personal
loss. To so act as to induce such belief without actually becoming
responsible for the results would be even worse than to have guar
antied the customer against loss in plain terms. The probable course
of action adopted by it, and which is forced upon me as a conclusion
by an almost irresistible inference, did a harm both to the owner of
the patent and to the defendant's customers. The defendant appears
to have been treated with consideration by the plaintiff's manager,
Mr. Walton. It is fair to say that it might have averted the conse
quences of a palpable infringement by a payment of $2,000, and was
given an opportunity to make a counter proposition thereto, if it had
so desired. It is quite evident that it decided, in cold blood, to fight
to the last ditch, rather than pay any considerable sum; and it has,
without question, carried on such a warfare, and the end is not yet.
In that battle the issue of noninfring-ement has never been sug
gested. Resort has been had to every expedient, possible or seem
ingly impossible, which could make for delay and expense. It is true
that all these doings have been expensive to itself as well as to the
complainant, but the discretionary power with which the court is in
vested by the statute means more than a power to punish the wrong
doer. The deterrent effect of the punishment upon others should not
be overlooked. Our patent laws are thought by many persons to fur
nish inadequate relief to the patentee. The inventor of moderate
means, after sustaining his rights by litigation, is really at the thresh
old of his contention. The terrors of the accounting 100m up before
him with something of the force which in olden times the suggested
horrors of the inquisition must have presented to the Christian mar
tyr. It would seem to be the time to read a lesson somewhat sharp
ly to the parties who indulge too freely in such experiments as are
disclosed upon the record in this action. The defendant is not taken
unawares. The plaintiff gave due notice of his intention long before
the conclusion of the controversy. A person may be regarded as
acting "wantonly" who acts without regard to propriety or the rights
of others, or is careless of consequences, and yet without settled mal
ice. Looking at the case in all its lights, the defendant appears to
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have been "stubbornly litigious," or at least, to have "caused unnec
essary expen~eand trouble." Day v. Woodworth, 13 How. 372 , 14
L. Ed. lSI.

The court.cannot increase profits in equity actions. Covert v. Sar
gent (C; c.) 42 Fecl. 298. I iIn the:master's report l he finds that $66.59
are "profits derived by defendant/' I do notthink I can increase that
item. The balance, $1.454.02, are damages, and are subject to discre
tion. The difficulty that the master experienced in arriving at the
damages, owing to the lack of identification of. the; infringing boxes
in the books of account, makes it· quite possible thatthe actual damage
may have been in excess of .that found. This fact, and the other
fact that the plaintiff has been kept out of his due for a long time,
count heavily as additional reasons for the demand made upon the
court's discretion. It is, .therefore, in and under all the circum
stances of the case, considered a· fair exercise of discretion to increase
the damages to $4,362.06. To this will be added the profits, found
to have been $66.59.

Let a decree be entered for $4,428.65. Interest on the amount
found to be due by the master. should be computed from the date of
his report. Interest on the larger amount resulting from the exercise
of the court's discretion should commence from the date of the de
I::ree.

BRILL v. NORTH JERSEY ST. RY. CO.

(Circuit Court, D•.New Jersey. November 9, 1903.)

1. DECREE-OPENING-NEWLY DISCOVEnED EVIDENcE:•
.A. defendant. appl1edfor the opening of an interlocutory decree, sus

tainingcertain patents and, finding infringement, on the ground of
newly discovered patents a~leged to anticipate or limit those in suit, and for
a rehearing of the case after the introduction of such additional patents.
Held, that the 'application must be denied on three independent grounds;
first, because it did not appear that any search prior to the hearing was
made on the part of the defenllant for patents germane or allied to
those in suit according ,to their proper and usual location, arrangement
and classification in the patent office; secondly, because it appeared by
the admission of the solicitors otthe defendant that they had knowledge
tor more than a week before the signing of the decree of the existence of
the allegeqnewly discovered patents and withheld that knowledge from the
court until several days had elapsed after the decree was signed, although
both parties by their solicitors were present before. the court at tbe time
and had 'knowledge of the f01'Dlulation and settlement of the terms of
such decree; [and, thirdly, lJecause from an examination of the patents
sought to be introduced, in connection with the expert and other affidavits
and the record of the case, ~tappeared that those patents were immaterial
so far as the result embodied in the decree was concerned

(Syllabus by the Court.)

See 124 Fed. 778.
Duell, Megrath & Warfieldl for petitioners.
Edmond Wetmore, Francis Rawle, an.d Joseph L. Levy, for com

plainants.

BRADFORD, District Judge. An interlocutory decree was made
in this case October 14, 1903. sustaining and finding infringement
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of claims 6, 10, II, 13, 14, IS, 30, 80, 8t and 87 of patent No. 627,898,
granted to George M. Brill, dated June 27, 1899, and claims 13 and
17 of patent No. 627,9°0, also granted to George M. Brill, dated
June 27, 1899, and awarding an injunction and an accounting. The
North Jersey Street Railway Company has applied by petition for
the opening of the decree and a rehearing of the case to the end
that it may file an amended or supplemental answer setting up cer
tain alleged newly discovered matter, consisting of patent No. II2,897,
granted to Chauncey S. Buck, dated March 21, 1871, and patent No.
104,876, granted to Addison Overbagh, dated June 28, 1870. This
application must be denied on three several and independent grounds.

First. The affidavits before the court do not negative laches on the
part of the defendant in failing to produce the Buck and Overbagh
patents in evidence in due course prior to the hearing of the case,
but, on the contrary, strongly tend to establish such laches. The
firm of Duell, Megrath & . Warfield, the present solicitors of the
defendant, became such prior to the hearing, but not until after the
dose of the evidence on its behalf. Mr. Warfield, one of that firm, in
his affidavit, says:

"The facts relative to the Buck and Overbagh patents are within my per-
sonal knowledge, as I was the one who discovered such patents. >I< >I< >I<

From time to time since our firm took charge of this case I have examined
the patents in the truck art for the purpose' of seeing if anything existed
which had not been brought to the attention of the court, and it was almost
an accident that led to the discovery of the Buck patent."

He does not state when or the circumstances under which the
patents, now sought to be introduced, were discovered, nor the nature
of the accident which resulted in the discovery of the Buck patent.
Nor does he indicate the means or method resorted to by him or
any other person for the purpose of ascertaining the existence of
any patent or patents germane to the defence of anticipation or prior
art. Edgar Peckham, president of the Peckham company, which
manufactured the infringing truck mechanism, in his affidavit says:

"Before our company commenced to manufacture the trucks complained
of herein and which have been held to be infringements upon some of the
claims of the two patents in -suit, I instructed our then solicitor and counsel,
.J. E. M. Bowen, now deceased, to make a thorough investigation to determine
whether such trucks would be infringements upon any tben existing patents.
and also to thoroughly develop the prior art so that we might know what, if
anything, was patentable. Mr. Bowen made such investigation and submitted
the result to us. Among the patents developed by this examination was the
Thyng patent, No. 4,276, l'\ovember 18, 184.5, but his search did not disclose
any of the patents now sought to be brought to the attention of the court
herein. After this suit was commenced Mr. Bowen, under our instructions,
made a further examination, in order to set up any prior patents bearing upon
the subject which he might discover in the answer herein. Such examination
did not disclose the patents now sought to be called to the attention of
the court. After that Mr. Bowen died and we retained Henry P. Wells in
place of Mr. Bowen. Mr. Wells stated to me that he would like to make a
further investigation, and I instructed him to do so and to make it as thorough
as possible. I .was informed by Mr. Wells that he caused such examination
to be made, with the result of finding certain patents which we set up in
an amendment to the answer, but such examination did not disclose any of
the patents now sought to be brought to the attention of the court. Mr.
Wells, in the summer or early fall of 1901, was obliged, owing to ill health,
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to give up the defellse of this suit,anll our company retained Duell, Megrath
and 1\\ar.t!.~.ld, who bave since a.cted;' for the defendant herein, * * * Our
'pravjou~rl~orneysw~re instructed'to make the most extensive and thorough
research possible, andi we were infbtined th'at they had so done."

• '. ,i i •

Mr. Peckham does not state that he has any personal knowledge
of what was done by any of the solicitors of the defendant in any
effort to ascertain what the records and papers of the patent office
wot,tld disclose touching the defence of anticipation or prior art set
up in this case. It appears that his statements on the subject of
examinations made for patents pertinent and material to the defense
were wholly based upon information derived from others. Nor does
he even aver on information and belief the method of conducting
such investigation nor the extent to which it proceeded. These two
affidavits contain in substance all that is brought forward to relieve
the defendant from. the imputation of laches.. On the other hand,.
the complainant has produced a number of affidavits, wholly uncon
tradicted, clearly showing the usual and proper method for con
ductingan examination in the patent office to ascertain the existence
of patents relating to any art or branch thereof. Among them are
those of. George R. Simpson, who for more than eight years has been
examiner in charge of division 34 of the patent office; Howard A.
Coombs, an assistant examiner from May, 1896, to September, 1903;
W. W. Hite, who for more than seven years has been chief of the
draftsman's division of the patent office; O. Ellery Edwards, Jr.,
an assistant examiner for more than six years; and William F. Hall,
John H. Holt, J. Granville Meyers, Jr., William N. Cromwell and
A. V. Cushman, all of whom are familiar with the system of classi
fication of patents in the patent office and have been actively en
gaged in searching the records of the office for patents, anticipatory
or illustrative of the prior art, for periods ranging from seven to
fourteen years. It satisfactorily appears from the affidavits and
exhibits on the part of the complainant that the Overbagh patent
was included in sub-class 240 of class 105, in division 34, of the
patent office, and the Buck patent in sub-class 243 of the same class
in the same division ; that class 105 has the heading "Railway Roll
ing-stock"; that sub-class 240 specifies "Equali;dng-Ievers" under
the headings "Trucks" and "Electric-motor"; that sub-class 243
specifies "Bogies" under the headings "Trucks" and "Four-wheel";
that the above classification and sub-classification of the two patents
were in existence prior to thetim~,of the institution of this suit,.
and have ever since remained unchanged; that both of the patents
were properly so classitit:d; that both of the Brill patents in suif
properly belong to class 105 in division 34 and to sub-class 239,
specifying "Bogies" under the headings "Trucks" and "Electric
motor," and are now so classified, and, although it does not appear
when they were first so classified, in the absence of evidence to the
contrary, it may fairly be. assumed that such. classification was
promptly made in the due performance of official'duty; that the
Brill patent No. 627,899, which, was divisional in its 'relation to the
patents in suit, was duly included in sub-class 243, class lOS, in divi-
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sion 34; that all United States patents are classified in the patent
office in accordance with the arts to which they appertain, and are
properly and intelligibly sub-classified; that one set of copies of ~ll

United States patents so classified is distributed among the several
examining divisions of the patent office for the use of the patent
office examiners, and another complete set properly classified is
placed in what is termed the "attorneys' room of the United States
patent office"; that copies of the patents as arranged and located in
the patent office are readily accessible in the attorneys' room accord
ing to their classification and sub-classification to attorneys and
others making search as a matter of right, and to attorneys in the
examiner's room as a matter of courtesy; that to have fully ascer
tained the prior art in its relation to the patents in suit a search
should have been made extending through class 105 and especially
the sub-classes including the designations and headings above men
tioned. A due and careful search for patents, relative to those in
suit, according to their proper and usual location, arrang-ement and
classification in the patent office, would have seasonably disclosed the
Buck and Overbagh patents. There is, however, no direct or suffi
cient evidence that such a search was made on the part of the defend
ant. Such omission constituted laches fatal to the granting of the
present application.

Secondly, it is admitted by the solicitors for the defendant that
copies of the Buck and Overbagh patents were in their possession
for at least a week before the signing of the interlocutory decre~

October 14, 1903. The solicitors for both parties were present aT
the formulation and settlement of the terms of that decree, yet neither
the Buck nor Overbagh patent was mentioned to the court, nor was
it in any manner stated or intimated that an application would or
might be made for a rehearing of the case. The defendant should
be precluded from asserting the materiality to the case of the very
patents of which it had knowledge prior to the signing- of the inter
locutory decree, and copies of which, in its possession, it withheld from
the knowledge of the court. until after the decree was sig-ned. The
conduct of the defendant amounted to a statement by it that the Buck
and Overbagh patents would not have changed the result had they
been adduced in evidence. The elements essential to a technical
estoppel probably are not present. But, aside from any question of
estoppel, or of the materiality of the evidence now sought to be
introduced, I am satisfied that the granting of the present application
would establish a precedent tending to encourage laches and wholly
irreconcilable with the due, prompt and economical administration
of justice.

Thirdly, it is extremely doubtful whether the Buck and Overbag-h
patents are of such a nature as to invalidate or otherwise affect the
patents in suit, or either of them, with respect to the claims which
have been sustained and held infringed. An examination of the
patents sought to be introduced, in connection with the expert and
other affidavits and the record of the case, leads me to believe that
those patents are immaterial so far as the result embodied in the

125F.-34
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interlocutory iieoree 'is concerned. Iti'\\fou'td answer no useful end,
espckialIyiin view of the cionclt1sion~sahove reached, ,to elaborate
tlJisbranch' of the subject.• ' .' .

The petition must be denied with costs.

=
THE M;ENOMINEE.

(JJlstrlct Court, B.D. New York.' September2a, 1903.)

L COLLISIOlll-DAM.\GES-ToTAL LOBB o:r FISHING VESBEL-\I.aosPEOTIVE CATClL
In case of the total loss of a vessel by collisIon, damages"are limited to

the val"e of the vessel, with Interest thereon and pending freIght, or
ch/irterl\lre In the nature oqrelght; snli tile rule applies to a fishing ves
selsuni 'while on a fishing voyage, and totally lost, except as to her outfit,
and the value of her prospectIve catch" during the 1"emalnder of the
season or of the expedition cannot be allowed as an element of damages.

In Aqtnir\ll~y. Suit for collision. On exceptions,to report of spe-
cial commissioner as to damages. .

Wing, Putnam & Burlingham (Harrington Putnam 'and Edward S.
Dodge, of counsel), for libelants. . . .

Conyers & Kirlin a. Parker Kirlin and Edward' E. Blodgett, of
founsel}, for claimant. .

THOMAS, District Jtidg-r. The steamship Menominee, by her
own fault,collided off Nantucket with the fishing schooner Lucille,
whereby the latter was' 10sf/Jartdptactically e~e'rythiJ;tg on board.
including 33.barrels ofmac~et;el,and the effects of the master and
crew. "Her. two large seiite boa:tswere saved, the crew escaping
in one, which was aftetwai'ds pieked upb)' a fisherman after the
Lucille's crew had b(larCled the Mertominee, and the other being
found later by' the. same fish~rnia:n,·fast by her long painter to the
sUfikensohOoner:'Each bci::\.t: ''had one of the Lucille's seines in it
at the time; and seines 'and boats, together with. a few smaIIer arti
cles pickedup,werebr0ttght to Glou~ester, and delivered to the
owners, oile of ,the boats beIng ~omewpat damaged." .

The special ct}mrhissi'O.nerf6u.rid the fo116wingda11Ja:ge:
Value of LUcitle.'•• I.j.~':,~, ~ :~ ~'~'"'' .,.:;.,., $ 5,500 00
Outfit ' ~ ' ; ; 2,71:17 40
Oaptain's effects ; ••••• '~"""" ;;' ; .'. ......, 236'65
ijrObable catch" ~; ,',1 " ' 1,500 00

se of seines anli. \>Pats •••••• ~.• ," "" .• ',00 23 00

Total ••••••• •'•• I.' ••••• 'I', •• ;" • ~ •• ~'.,' •••••••••••••••••••.•• $10,007 05

:J Because 'of a #ipulation:te~w~~nthe parties;that the claimant
should pay. 75 ,per cent. of tn~provable'damages, the commissioner
found. that the liqelant was entitled to reCOVtlr the sum of $7,542.84,
-With' inter~st.fr0n;1irAugustI,~90I, ,to June I, I903, amounting to
$829.72., InaSI1l~ch .as the commissioner.had a,Uowed for loss of

f i See c~iilslon, vol. 10, Cent. Dig. §§ 282, 281.
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probable catch on the voyage interrupted by the collision, interest
was allowed from the time of the probable termination of such voyage,
and not from the date of the collision.

The report of the commissioner is approved, without further dis
cussion, except as to the probable catch, and, if any amendment of
the libel is necessary on account of the assessment of the value of
the Lucille at $5,500, it may be made.

The allowance of the sum of $1,500 for probable catch, which in
.eludes the value of the 33 barrels of fish on hand at the time of the
collision, should be considered. If such item as a whole should
not be allowed, the 33 barrels of fish, at the market price ascer
tained by the commissioner, should be included in the decree. The
commissioner finds that the Lucille "left Gloucester July 1st, fully
manned and equipped for a mackerel seining voyage, provisioned
for about six weeks, though the ordinary length of such a trip is
about a month. She had already struck fish, and had taken and

. salted down 33 barrels of them, which were on board at the time
of the accident." The collision happened on July 7th. The libelant
claimed the loss of probable catch for the entire season; that is, for
the July voyage, and also for a prospective voyage in August and
September, and probably October. The commissioner allowed only
for the loss of probable catch on the July voyage.

In The Umbria, 166 U. S. 404, 421, 17 Sup. Ct. 610, 41 L. Ed
1053, it is stated that, as a general rule, "in cases of total loss by
collision, damages are limited to the value of the vessel, with in
terest thereon, and the net freight pending at the time of the colli
sion. The probable net profits of a charter may be considered in
cases of delay occasioned by a partial loss, where the question is as
to the value of the use of the vessel pending her repairs. In such
cases the net profits of a charter, which she would have performed
except for the delay, may be treated as a basis for estimating the
value of her use." Had this been other than a fishing vessel, earnings
that she might have made, but not assured by definite contract,
would not have been allowed; and the question is whether, in the
case of a fishing vessel, totally lost except as to her outfit, net profits,
nonexistent but apprehended, shall be allowed by reason of the fact
that it may be inferred from her own catch up to the time of her
loss, and from the average catch of other vessels in the same vicinity,
that she would have had similar good fortune, had not the injury
occurred. Where a vessel is under charter, or has made such en
gagements as insure her freight, the owner of the vessel is deprived
of vested existing property if the ship be precluded by the fault of
another from continuing her voyage. The enjoyment of such prop
erty may be prevented by the possible contingency that the vessel
may be unable, by reason of injurious vicissitudes, to perform her
stipulations, or by the failure of the party who has assured the freight.
But there would be a presumption that such vicissitudes or failure
would not arise. If a vessel were going from port to port seeking
freight which was not assured her by contract, it would not be con
cluded that she would be entitled to recover prospective freight,
basing the conclusion upon the inference that it would have been
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earned because at the time of the collision she, had eatned some
freight,6r,Jupondormer similar voyages she had made such earn
ings, or because other vessels at the same time, and pursuing the
same traffic, had made such earnings ; although in some instances
the history of such vessel and of similar vessels may be used for the
purpose of ascertaining the value of the loss of use of an injured
vessel, where demurrage damages are permissible. The present
question is not, what would be the juster rule of damages? but,
what is the existing law? By what reasoning, or by what allowable'
solicitude for fishing smacks, should there be an application of one
rule for fishing vessels and another for ambulatory vessels seeking
freight at different ports to which they might come?

In The Hope (D. C.) 5 Fed. 822, and The Freddie L. Porter, Id.,
affirmed in 8 Fed. 170, the District Court held that in the case. of
a vessel chartered for a fixed term of time, totally lost by collision
while in the performance of her employrpent, and before the con
tract had expired, the owners were entitled to recover as damages
the net profits which they would have realized under the agreement
for the whole period if the vessel had not been lost. This decision
followed the principles laid down in The Canada, Lushington, 584,
that there .should be allowed "the gross freight, less the charges
which would have been necessarily incurred in carrying such freight,
and which \Vere saved to the owners by the accident." There was a
similar decision in The Rebecca, I D. & H.3S6, by Judge Betts. In
each. case there was a tot<i.lloss of the vessel. So, in the case of
The Heroine, 1 Ben. 226, Fed. Cas. No. 6,416, where the vessel was
injured by collision, Judge Blatchford considered that "the freight
which the injured vessel was in the act of earning and has lost is
allowed as a just mea.sure of compensation," but that there must
be deducted from the freight the vessel was engaged in earning
the expenses she would have incurred if the voyag-e had been suc
cessfully performed; These decisions accord with that'in The Balti
more v. Rowland, 8 Wall. 377, 386, 19 L. Ed. 463.

In The Gleaner, 3 Asp. Mar. Cas: 58.?, it appeared that while the
~shing smack the Maud and Florence was engaged in drift-net fish
ing in the North Sea the fishing smack Gleaner ran into and fouled
her nets; that they.became so entangleWthat, after attempting to
haul them .in,for some hours, the ere,,, .of. the Maud and Florence
cut them adrift, saving only IO nets out o~ 60. The Maud and Flor
ence was then laid up fot'thewintet,asthe fishing seasoh lasted but
four weeks longer; and the owners were' unable to procure in time
nets to enable them to resume their fishing. In an action for
damages, in addition to a recovery' for the nets themselves, there
was an allowance of £72 for loss of foUr weeks' fishing. In making
this allowance it was said: ..

"It is to be borne1n mind that a srhack of tbis class is solely 'used for net
fishing, and if its ·nets are' destroyed, .and' cannot· be renewed at once, the
smack itself is neces~larily laid up. unemployed for a certain time at tbevery
period of the year wben it would otMrwise be profitably employed. Accord
ing, tberefore, to tbeorainary principle on whicbdemurrage and compen
satioll for nonemploYment is allowed In respect of a vessel disabled by in
jury to her hull and gear,Bome compensation is clearly due to the plaintiffs
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in this case under that head; and, this being so, I have considered that the
ordinary rule of allowing so much per ton per day is not applicable to a vessel
of this class. which is not constructed and is never employed for the convey
ance of cargo or passengers, or in earning freight in the common sense of
the term, and that the plaintiffs are entitled to recover the probable net
amount they were prevented from earning by the customary use of their
smack and its fishing gear."

The defendants did not object to the report.
In the case of The Mary Steele, 2 Lowell, 370, Fed. Cas. No. 9,226,

decided in the United States District Court of Massachusetts, it
appeared that the libel was filed by the owners and crew of the
schooner Hattie N. Reed and by the owners of a seine used in con
!J1ection with such schooner in the mackerel fishery against the schoon
<'1:" Mary Steele, wherein it was charged that the Steele damaged the
sel,~, whereby it was rendered useless, so that the libelants were
obligtd to carry it to Boston to be repaired, whereby they lost their
trip, and were detained one week, and suffered damage. It was held
that in assessing the collision damages the probable profits of the trip
should be allowed, as the seine could neither be repaired nor replaced
in less time than a trip would require, and it was of so great value
that to assess it as total loss would exceed the damage incurred by
the loss of the trip. Judge Lowell stated:

"As to tbe mode of ascertaining the value of the time lost there seems to b0
no other that can be applied than the probable profits. The schooner had fI

much larger number of men than merchant vessels carry, and different out
fits. There is no customary rate of hire or market price for such vessels.
and cannot be, from the mode in which the business is conducted."

In The Columbia, 9 Ben. 254, Fed. Cas. No. 3,035 (E. D. of N. Y.).
it appears that an excursion steamer, coming from Rockaway to New
York, overtook off Coney Inland a schooner on her return from a
catch of menhaden, and towing behind her two boats holding her seine.
The steamer struck one of the boats and carried off the seine, where
by both were lost. Upon a reference to ascertain the damages evi
dence was taken to show the probable amount of menhaden the
schooner would have caught in the three-days delay that was neces
sary to get another seine and boat, it being just at the height of the
fishing season. The commissioner found damages for the net lost
and for the boat lost and certain interest, and also "for the fish, being
one-sixth of the three-days estimated catch, at $1.10 per M," which
finding was affirmed by the District and Circuit Courts.

In The Risoluto, 5 Asp. Mar. Cas. 93, damages for collision on July
6, 1881, between a bark and fishing brig, were involved. The brig
was on the Great Bank of Ne;'vfoundland, and by reason of the col
lision she had to put into St. Pierre Miquelon, for repairs, whence she
did not get back to the fishing grounds until the 26th of August.
1881. In addition to the cost of repairs, the plaintiffs claimed as de
murrage 30,000 francs, grounding such claim on the basis of the loss
of fish which average catches of other vessels showed the brig would
have taken from the 6th July, 1881, the date of the collision, to the
26th August, 1881, or 30,000 cod, at an average of I franc per cod.
The registrar reported that the loss sustained by the plaintiffs
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amotiriteq to the sum stated .for loss of fish during the period men
tioned.. From. the report the defendants· appealed to the court, and
notice of objection was filed in the registry by the defendants, the
chief ground· as to the demurrage allowed being that the registrar
had· estimated the loss of fishing on wrong principles, and had re
ceived improper evidence. The report of the registrar was affirmed.

In Guibert & Sons v. The British Ship George. Bell (D. C.) 3 Fed.
581 (United States District Court for the District of Maryland),
the question here involvecl ~rose. The libel was filed by the owners
of the Fr.ench brig Briha. against the British s1).ip George Bell for a
collision in consequence of which the fishing vessel was surik with all
property on board. The ship .Bel1 was solely to blame, and the case
was referred to a master to compute the damages. The libelants
excepted to the master's report, among. other things, because the
master disallowed their claim for the probable "catch" which, with
reasonable certainty, thlty would have taken if they had been permitted
to fish for theI;emainder of the season.. The master's report showed
that there remained 30 days of the fishing season, in which with
reasonable certainty those on the Briha might have taken 15,000 fish
additional to the cargo then on board. Xt was held that the master
properly rejected the claim. The learned judge said:

"It is clearly to be exclude~t under the rule hereinbefore adverted to. The
probable earnings of a vessel~II,'!e sometimes been considered in cases of
partial loss in collisions, when there was no other means of ascertaining the
loss to the oWD.er by the detention of his vessel while 1;Ieing repaired; but
in cases of totallQSS interest from. the. date of destruction is given in lieu of
the profit which might have been gained by the owner by the subsequent
use of his vessel."

In The Columbus, 3 W. Robinson, 159, it was held that:
"Where a vessel Is sunk in a collision, and compensation ~s awarded by the

court of admiralty to the full value of the vessel, as for a total loss, the
ltlaintiff will not be entitled to recover anything in the nature of a demur
rage for loss of the employment of his vessel or his own earnings in conse·
quence of the collision."

The action was brought by the owners of the fishing smack the
Tryall for damages for a collision in consequence of which the Tryall
was sunk. She was raised at the expense of the owner of the Colum
bia and carried into :j.(ye Harbor. The full value of the vessel was al
lowed, but the claim for a sum which her owner stated he would have
earned for wagesa,s master of the smack, and for a sum which he
claimed as the average profits of .the same from the time of the col
lision, was rejected. Dr. Lushingion said:

"I do not recollect a case, and no case has been suggested to me, where a
vessel has been considered as a total loss, and, the full value of that vessel
having been awarded by the registrar and merchants, any claim has been
set up for compensation beyonqtbe value of that vessel. ..When I first read
the papers In this case, I looked wJtb much care and attention to see whether
any precedent could be found, .whether any single instance had occurred in
the numerous cases which have arisen, not only in my own time, but in that
of my predecessors; but I hav4;l found none; and the learned counsel who has
argued the case on ,behalf of Mr. Woodward [the libelant] does not appear to
have been more successful in his researChes."
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The learned counsel for the claimant also cites the unreported case
of The City of Rome, Ad. Div., 11th May, 1887, cited in Marsden
on Collisions, p. 135. The text states:

"A fishing smack recovered, besides the value of her nets and gear, which
she was obliged to cut adrift, the amount she might reasonably have ex·
pected to earn during the rest of the season [citing the Gleaner, 3 Asp. Mar.
Law Cas. 582; The Clarence, 3 W. Rob. 283, 286; The Risoluto, 8 P. D. 109].
But it was held by Sir J. Hannen in a recent case that, where the boat is
totally lost, • * * the prospective catch of fish could not be recovered,
and the damages were confined to the value of the boat and gear."

In the unreported case of Negre v. The Obdam, the damages
claimed by the libelant were (1) for loss by collision, (2) her salt and
supplies, (3) the estimated catch for the season, (4) the fish and
oil on board, and (5) the personal effects of the master and crew.
The Obdam was held liable, and an order of reference to ascertain
the damages was made. The commissioner disallowed the amount
claimed for damages for loss of profits on the voyage. The libelant
excepted "to the failure of the commissioner to allow the expected
profits of the voyage," but the court overruled the exceptions, and
confirmed the commissioner's report. (Dist. Ct., E. D. of N. Y.)

In Brown v. Hicks (C. C.) 24 Fed. 8Il, it appeared that the libelant
entered into an agreement with the agent of the bark "to proceed
from the port of New Bedford to Mahe, Seychelles Islands, by steam
er, and on his arrival there to take charge, as master, of the bark An
drew Hicks, and perform a whaling voyage in said bark, not ex
ceeding three years in duration, and return with said bark to the
port of New Bedford," and the agent agreed to pay him "one
fifteenth lay or share of the net proceeds of the cargo obtained by
said bark during the term of his service as master thereof." The
voyage not proving successful, the agent recalled the bark before
the expiration of three years. It was held that the libelant was
entitled to recover damages, and that the measure of damages was
the sum which his lay would probably have amounted to, calculated
upon the basis of the average catch of vessels on the ground from
the time the libelant received directions to proceed home to the
expiration of the three years, deducting the time it would take for
the return voyage to New Bedford. Parsons v. Terry, I Low. 60,
Fed. Cas. No. 10,782, was cited in support of such holding. There
it was held that, where the master and owner of a whaling vessel
had contracted for a cruise of four seasons at a certain lay, and
was wrongfully deprived of his command at the end of three seasons,
he could recover against his co-owners for damages for his removal
the probable value of his lay for the season on which he was about
to enter when displaced.

The result of the inquiry is that the attention of the court is called
to no case where a vessel was lost by collision and there was an
allowance of damages for the use of the vessel after her destruction,
except for pending freight or for charter hire, which is in the nature
of freight. Where the vessel was not regarded as a total loss, and
compensation made therefor, demurrage according to the usual rule
is allowed, and in the case of fishing vessels such demurrage or



damage~ £e~" detention hav~, b~en asq~ained by considering her
probable ~t earnings 19- the enterprise to"whkh .she was devoted.
So, where there has been a contractto:tlmploy a person upon a
fishing expedition, from which he was. entitled to recover for his
services a certain share of the profits of 'the catch, his injury has
been mea~ured by. the probable p,rofits ofsuch catch. In the present
case, however, the libelants demand to recover not only for the total
loss of the vessel and all prqperty lost or injured at the time, but
also for her use or earnings during the immediate voyage in which
she was engaged and the voyages which she might further make
during the seaspn thereafter. Such a rule would keep the vessel
afloat after her destruction,a,nd credit her with fish in the sea ap
prehended only in expectation. It is sustained by no known rule of
law, or by no recognized authority. The libelants seek to strengthen
their position by the fact that the outfit,'bearing in value so con
siderable a ratio to the vessel, was saved, and that it was rendered
useless for the balance of the season. But such a principle is not
applied in ordinary cases of collision. The fact that some of the
necessary implements for operating the. vessel were saved would not
authorize the court to give damages for the total loss of the vessel
and also demurrage for a loss of use. Interest from the time of the
injury takes the place of the value of the use of the vessel and
whatever was damaged in connection therewith. Therefore the re
port of the commissioner is modified to the extent of disallowing
whatever was found for loss of probable catch, and substituting there
for the value of the 33 barrels of fish, at the price per barrel as found
by the commissioner, with interest on the amount of damages from
the time of the collision.

FOSTER v. PREFERRED ACCIDENT INS. CO.

(Circuit Court, E. D. Pennsylvania. November 6, 1903.)

No. 10.

1. LIFE INSURANCE-VALIDITY OF CONTRACT-INSURABLE INTEREST OF BENE
FICIARY.

A person may e11'ect ,insurance on his own life in good faith, paying
the premiums therefor himself, and have the policy made payable to any
beneficiary he chooses, and in such case the company cannot set up the
want of insurable Interest of the benjlf!.clary to defeat the polley.

2. SAME-ESTOPPEL TO PLEAD DEFENSE.
A life insurance company Is estopped to set up the want of insurable

interest of the beneficiary ina polley taken out and maintained by the
insured, although it contained a clause that "all claims under this policy
shall be subject to proof of interest" where the company had knowledge
of such lack of insurable interest from the beginning, the beneficiary be
Ing described in the polley as the "friend" of the insured, but issued the
policy, and continued to rece~ve the renewal premiums thereon without
objection.

At ,Law. On motion by defendant lor judgment on reserved point
notwithstanding the verdict.

, 1. See Insurance, vol. 28, Cent. Dig. I 188.
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Melick, Potter & Dechert, for plaintiff.
Richard C. Dale, for defendant.

J. B. McPHERSON, District Judge. This is a suit upon a policy
'Of accident insurance taken out in August, 1900, by Charles S. Part
ridge; whereby the defendant promised, inter alia, to pay $2,500 to
"Mrs. Mary G. Foster, friend," if the insured should die as the result
of an accident. Upon this policy the insured paid nine quarterly pre
miums, and died from accident on September 8, 1902. The defense is
the beneficiary's want of insurable interest, and upon that point the
undisputed facts are as follows:

The insured was an attorney at law, and resided in Florida, where
Mrs. Foster also had her residence until she removed to Philadelphia
not long ago. He came to live with her family when he was 18
years old, received his legal education in the office of her husband,
and was considered a member of the family until the day of his death,
although there was no relationship, and although he had not been
living in the same household with Mrs. Foster for several years before
he died. He paid nothing for his boarding during the IO or 12 years
of his actual residence in her house, and was in all respects on the
footing of a near and affectionately regarded relative by blood. When
he died he owed Mrs. Foster $250, which he had borrowed two or
three years before. At the time the policy was taken out, he wrote
a letter to Mrs. Foster, of which the following portion refers to the in
surance:

"Sanford, Florida, August 13, 1900. My dear Mrs. Foster: I have taken
out an accident policy in the sum of $5000.00 in the Preferred Accident
Assurance Company of New York City, Capt. Manley of this place Agent,
who can give all particulars. I have had the policy made payable to you, so
that in case of any accident resulting in death you can collect the money.
I do this as my mother is getting old and it would be a burden for her to
have it on her mind. I wish you would dispose of the money in case any
thing should happen as follows: Send my mother $2000, take $2000 for
yourself and the other thousand use to pay any debts etc. that may come up.
Whatever of the balance there might remain from the $1000 you are also to
keep. I think that makes the insurance matter plain."

Mrs. Foster had nothing to do with taking out the policy, and paid
none of the premiums.

Whether these facts would have supported a policy taken out and
maintained by Mrs. Foster on the life of the insured may admit of
question. I express no opinion upon this subject, nor upon another
possible question, namely, whether the testimony should have been
submitted to the jury to determine the good faith of the transaction,
its freedom from the element of speculation. The defendant did not
ask that the case should be passed upon by the jury. On the contrary,
the good faith of the parties was not disputed, the sale defense being
that the beneficiary had shown no insurable interest whatever, and
that the court should so declare as matter of law. The defendant's
argument is that it makes no difference what the form of the transac
tion may be-whether the policy be taken out by the insured himself
or by the beneficiary; in either case the result is that the beneficiary
has acquired an interest in the contract and in the life of the insured,
and therefore that public policy denies to the plaintiff the right to re-
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cover, unless her interest is shown to be such as is recognized by the
law as insurable. It is undoubtedly true that during the discussion
and development of the doctrine of jnsurab1e interest the courts have
used languitge which supports this' argument. For example, in Gil
bert v. ,Moose's ,Ad~'rs,104 Pa.74,49 Am. Rep. 570, the Sup.reme
Court of Pennsylvamadec1ared: " ,

"As a beneficiary merely, having no lntex'es,t ,in the Ilfe, it seems to us
very clear that he [referring to Ii stranger in blood, in whose favor the policy
was issuedJ could laWfully have no interest in the policy; for If we admit
the contral!Y. ~we, admit tllat one may insure his life for the benefit of an
other, who is neither a relative nor a creditor, our whole dpctrine con
cerning wagering policies goes by tlle board. The very foundation of that
doctrine is that 'no one shall have a beneficial interest of any kind in a life
policy who Is not presumed to be interested in the preservation of the life
insured."

The Supreme Court of the United States has also used similar lan
guage in several cases, of )Vhich Crotty v. Ins.•Co., 144 U.S. 621, IZ
Sup. Ct. 749. 36 L. Ed. 566,is an example.,.' It is there said:

"It is the settled law of this court that, Ii claimant under a life insurance
policy must have an insurable iriterestin the life of the insured. Wagering
contracts in insurance have been repeatedly denounced. Cammack v. Lewis,
15 Wall. 643 [21L,;Ed. 244], in Which a polley of $3,000 taken out to secure a
debt of $70, was, declared 'a sheer wagering policy.' Connecticut Mutual Life
Insurance Co. v. Schaefer, 94 U. S. 457, 461 [24L. Ed. 251J, in which it was said:
'In cases where the insurance .. is' effected merely by way of indemnity-as
where a creditor insures the life of his debtor 'for the purpose of securing
his debt-the amount of insurable interest is the amount of the debt.' War
nock v. Davis, l04U. S. 775 [26 L .. Ed. 924J."

Upon the other hand, both these courts have distinctly declared
otherwise in,words that are qu~te as clear. Thus. in Connecticut Ins.
Co. v. Schaefet.;, 94 V. S.457,' 24 L. Ed. 251, it is said:

"There is no doubt that a man may effect'an insurance on, his own life for
the benefit of a relative or friend. • • •. The essential thing is. that the
policy shall be obtained in good faith, and not for the purpose of speCUlating
upon the hazard: ,of a Ilfeln whiCh the insured has no interest."

So, in Ins. Co. v. Robertshaw, 26 Pa. 189, Mr. Justice Sharswood
used the following language:

"For myself, I can see no good reason why a man having an insurable in
terest may not insure it, and present the policy as a gift to a friend; and, if
such an agreement to give be made at the very time of the contract, why
may not the policy be made at once in the name of the donee, the whole
transaction being bona fide, no fraud on the company intended?"

In Scott v. Dickson. 108 Pa. 6, 56 Am. Rep. 192, the court said:
"Can there be a doubt. that he intended the policy for his friend when he

made the application? Had it been made so in form, had he instructed the
company to make the loss payable to John F. Scott in case of his death, the
transaction would have been perfectly legal, and open to no objection as a
wagering policy. The validity ot such policies has never been doubted."

In Carpenter v. Ins. Cb., 161 Pa. 15. 28 Atl. 944. 23 L. R. A. 571,
41 Am. St. Rep. 880, the point decided in Gilbert v. Moose's Adm'rs.
supra. is declared to be this:

"Can one having no interest in the life of the insured, for the purpose of
speculation only, acquire, by assignment or otherwise, such title to the policy
as the law will enforce?"
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In none of these cases was the point decided that is now presented,
and the dicta on the one side may be fairly held to balance the dicta
on the other. But there is a line of decisions which deal with the
precise question now before the court. That question is whether,
in a suit on a policy that was taken out and maintained by the insured
on his own life, but in favor of a third person as beneficiary, the com
pany may set up the beneficiary's want of insurable interest? Or,
to state it in another form, the question is not to whom does the
money properly belong-to the estate of the insured or to the bene
ficiary? but, should the company be allowed to raise that point? The
courts of numerous states have upheld either the complete validity
of such a policy, or, at all events, its validity against the company,
who will not be permitted to set up the beneficiary's want of insurable
interest. In Campbell v. Ins. Co., 98 Mass. 381, where the policy
was in favor of a sister-in-law, the court said:

"The policy in this case is upon the life of Andrew CampbelL It was
made upon his application. It issued to him as 'the assured.' 'I'he premium
was paid by him, and he thereby became a member of the defendant cor
poration. It is the interest of Andrew Campbell in his own life that sup
ports the policy. The plaintiff did not. by virtue of the clause declaring the
policy to be for her benefit, become the assured. She is merely the person
designated by agreement of the parties to receive the proceeds of the polic;r
upon the death of the assured. The contract (so long as it remains executory).
the interest by which it is supported, and the relation of membership, all con
tinue the same as if no such clause were inserted. It was not necessary.
therefore. that the plaintiff should show that she had an interest in the
life of Andrew Campbell, by which the policy could be supported as a policy to
herself as the assured. The defendants raise no question as to her right
to bring this action if the policy can be supported for her benefit."

In Provident Life Co. v. Baum, 29 Ind. 236, where the policy was
in favor of a brother, the trial court ruled that it was wholly imma
terial whether the beneficiary had any interest of a pecuniary nature
in the life of the insured. This instruction was held to be correct,
the Supreme Court saying:

"It cannot be questioned that a person has an insurable interest in his own
life, and that he may effect such insurance and appoint anyone to receive the
money in case of his. death during the existence of such a policy. It is not
for the insurance company, after executing such a policy, and agreeing to
the appointment so made, to question the right of such appointee to maintain
the action."

A similar question was decided by the Supreme Court of Illinois
in Benefit Ass'n v. Blue, 120 Ill. 121, II N. E. 331, 60 Am. Rep. 558.
Blue was the beneficiary, and the association pleaded, in answer to
his suit upon the policy, that he was not a creditor of the insured,
had no pecuniary interest in his life, and no well-founded expectation
of pecuniary advantage to be derived from his continuing to live.
Upon demurrer, the plea was held to be insufficient, because the
insured "had a clear right to procure a policy on his life, and, unless
some principle of public policy is violated, he could make it payable
in case of death to any person whom he might desire." In Heinlein
v. Ins. Co, 101 Mich. 254, 59 N. W. 615, 25 L. R. A. 627, 45 Am.
St. Rep. 4c:l9' the court refer with approval to section 112 of Mayan
Insurance, 111 which the author states the law to be that, if the per-
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son whose life is insured .pays the premiums, there can be no doubt
as to the validity of the policy, even if the beneficiary has no interest,
since the insured's own interest supports the policy. The Supreme
Court of Vermont has taken the same view of the question in Fair
child v. Life Ass'n, 51 Vt. 624. The plaintiff had no insurable interest
in the ·life of the decedent, but this was held to be unimportant, as
the policy had been taken out and maintained by the insured, although
made payable to the plaintiff. The court quoted with approval from
Provident Life Co. v. Baum, supra, and added, "Nor can the insurer
set up as a defense to an action brought upon such a policy by or
for the benefit of the beneficiary * * * a want of insurable in
terest in the plaintiff." The New York Court of Appeals is of the
same opinion: "If the contract is with the party whose life is insured,
he may make the loss payable to his own representatives, or to his
assignee or appointee." "Rawls v. Ins. Co., 27 N. Y. 282, 84 Am.
Dec. 280. And in Connecticut, wh.ere a policy was payable to the
insured's affianced wife, the court said:

"Surely [the deceased] had an insurable interest in his own life, and he ob
tained the insurance on it; and we know of no law to prevent him from
making the policy payable, in case of his death, to the person to whom he
was affianced." Lemon v. Ins. Co., 38 Conn. 294

In Pennsylvania the dictum heretofore quoted from Scott v. Dick
son has been twice repeated with approval (Hill v. United Ins. Ass'n,
154 Par 29, 25 Atl. 771,35 Am. 81. Rep. 807; Masonic Ass'n V. Jones,
154 Pa. WS, 26 AtI. 253), and in Overbeck v. Overbeck, 15S Pa. 5,
25 AtI. 646, the point was finally decided. In Texas, where the doc
trine of insurable interest is peculiar, it nevertheless agrees in this
respect with the decisions just referred to:

"If the company has issued a policy upon the life of a person, payable
to one who has jlo insurable interest in the life insured, * * * the insur
ance company must, nevertheless, pay the full amount of the policy, if other
wise liable, because it has so contracted; and it is no concern of the insurer
as to who gets the proceeds." Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274,
47 Am. St. Rep. 107.

In other states the same opinion is held, as Will be seen by refer
ring to the cases collected in the notes to section 112 of May on In
surance (4to Ed.) and to 3 Amer. & Eng. Ene. of Law (2d Ed.) pp.
958, 959, and notes. The doctrine is an exceptior: to the general
rule that an insurable interest must exist in order to qualify one to
be a beneficiary under a life policy, but, so far as I know, it is main
tained in the state courts wherever the question has arisen.

In the federal courts, also, the same view is taken. It was said
by Judge (now Mr. Justice) Brown, in Langdon v. In9. Co. (C. C.)
14 Fed. 272 : .

"But there is no case, to my knowledge, which holds that a party may not
insure his own life, and make the policy payabieto anyone he Dlay select,
though such person may have no legal interest in his life.,j

Accordingly he sustained a recovery on a policy made payable to"
a brother-in-law, with no insurable interest. Tbiscase was succeeded
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by Lamont v. Grand Lodge (C. C.) 31 Fed. 177, in which Judge
Shiras, of the Northern District of Iowa, takes a similar position:

"A person has an insurable interest in his own life, and a policy issued
thereon is his property, and by will or any other proper mode he can designate
the person to whom, at his death, the proceeds of the policy shall be paid;
and the right of a person to thus provide for the future of another cannot
be questioned. Public policy requires that a person having no insurable
interest in the life of another shall not be permitted to speculate on such
life, and thereby become interested in its early termination; but public policy
does not forbid a person from in good faith making provision for the
future of another in whom he may be interested, even though the latter
may not have an insurable interest in his life. If this were not so, then a
person would be debarred from giving a legacy or bequest by will to one
who had not an insurable interest in his life, because thereby the legatee
would become interested in his early death. To prevent the evlls resulting
from allowing persons having no interest in prolonging the life of another
to speculate on such life, the rule is adopted that one having no insurable in
terest in the life of another shall not be permitted to contract, either directly
or indirectly, for the payment of a sum upon the death of the other; but it
has never been held that public policy forbids a person from insuring his
own life, and by will or otherwise controlling the disposition of the pro
ceeds of the policy. In such case the beneficiary has no part in the contract
of insurance, and has no control over it."

A decision to the same effect is Ingersoll v. Knights of Golden'
Rule (C. C.) 47 Fed. 272, where insurance by the deceased on his
own life for the benefit of a brother was said to be "clearly authorized."
So, also, in Robinson v. United States Accident Ins. Society (C. C.)
68 Fed. 825, recovery was permitted upon an accident policy that was
taken out for the benefit of a stranger, and several of the foregoing'
cases were referred to with approval. In the same volume, at page
873, 16 C. C. A, 51, is the report of Ins. Co. v. Barr, in which the
Court of Appeals for the Eighth Circuit adopts the same view:

"The insurance was obtained by the deceased on his own life, obviously
for his own benefit. He had the right to designate the person to whom the
indemnity should be paid in case of an injury resulting in death, and, having
done so, and the company having agreed to pay the indemnity to the person
thus designated, it cannot now insist that such person shall prove an insur
able interest in the life of the deceased as a condition precedent to recovery."

The precise question did not arise in Kentucky Ins. Co. v. Hamil
ton, 63 Fed. 93, II C. C. A. 42, a case before the Court of Appeals
for the Sixth Circuit; but the disposition of the court can be readily
detected, I think, from the discussion on pages 101 and 102. The
most recent case in the federal courts of which I have knowledge is
Fidelity Ass'n v. Jeffords, 107 Fed. 402, 46 C. C. A. 377, 53 L. R. A.
193, in which the Court of Appeals for the Fifth Circuit supported a
policy taken out in favor of a brother, and went so far as to say that
in such a case "it is immaterial what arrangement is made between
them for the payment of the premiums."

In the face of these citations, it is impossible, I think, to give much
weight to such general expressions to the contrary as may be found
here and there among the earlier contributions to the discussion.
They are all dicta, and whenever the question has come to be ar
gued, considered, and decided, the decision has been without excep
tion,. so far as I know, in favor of the beneficiary. Swick v. Ins.
Co., Fed. Cas. No. 13,692, which is sometimes cited as an oPI: Jsing
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-decision, was a ~ase where the policy W<iS assigned, and therefore
presents, •.~ qitf(lreilt question, although the caSe does contain the
dictum, that "no life policy is valiq if taken for the bf;nefit of a per
son who has no insurable interest in the risk." , Moreover,if the
question were of the first impression, I should incline to sustain the
policy. In many instances a l:>eneficlary does not know that the policy
is in his favor, and where thi~ is, the fact no temptation from this
source canarise to put an end to the life insured, nor does the ben
eficiary suffer any moral decadence' because the passion of cupidity
and of speculati\regain has been a.roused. But, obviously, the knowl
edge or ignorance of the beneficiary on this point could not be safely
made the test qf his interest; otherwise it would be in the power of
any person to ,destroy his interest a.t any moment merely by com
municating the fact that the policy was drawn in his favor. But the
principal reason, as it seems tome, for holding such a policy to be
unobjectionable, is the fact that the insured retains control of the
contract. He pays the premiums year by year, or at the appointed '
time, and it is therefote in hispowet to bring the contract to an
end whehever he may desire. If he permits the policy to lapse, he
defeats at once the interest of the beneficiary,and he may do this

. at pleasure. For these reasons, and also in reliance on the unbroken
line of the decisions, lam of opinion that an insurable' interest was
not necessary to enable 'the plaintiff to recover upon the policy in
suit. '

Nor is this conclusion affected by the further argument that, what
ever the general rule of law may be, the policy in suit contains <l

provision under which the company ma.y successfully set up the plain
tiff's want of instlrableinterest. That provision is this: "All claims
under this policy shall be subject to proof of interest." As it seems
to me, the company is estopped from taking advantage of this provi
sion. Whatever effect it may have in a case where the company has
no knowledge of the l,ac)c.of insurable interest upon the part of the
beneficiary until after the death of the insured, it cannot be held to
be available where such lackof interest was communicated to the com
pany at the time the ins,urance ~as taken 'out, <ind where the com
pany has received renewal premiums with continued knowledge of the
fact. In such a case all the elementsof~stoppel by conduct are pres
ent. The company had timely kndw1edge of the fact of which it now
desires to take advantage, but, with0ut interposing any objection,
either when the policy was issued, orafterwarc;1,s as it, came to be re
newed, put the insured in a worse positioli by taking and retaining
his money under the guise .of a contract which it must, have had no
real, intention to fulfilL , The company was und~r a duty to speak
if it meant to insist upon the provi¥o,n, and therefore, having misled
theinsu~ed by itssil~nc:;e"andby rec~ivihg- his money, it must beheld
,t~hav~,waiv~d,t~e,proof6finterest, on the part of the beneficiary.
T~: mt mind, i~ i~, so ckar tb.~t the .company: is eSN?J?ped from setting
up thIS defense that further ,dISCUSSIOn of the subJect ,seems to be un-
necessary.. , . .'. ", " ' "', .. ' ." .

The defendant's motion .for judgment notwithstanding the v,erdict
is therefore :refuseg. ,(Exception to defendant.) .
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BADISCHE ANILIN & SODA F ABRIK v. A. KLIPSTEIN & CO. et al.

(Circuit Court, S. D. New York. October 12, 1903.)

1. FOREIGN CORPORATION-PROOF OF INCORPORATION.
The testimony of lawyers of a foreign country that certain acts. docu

ments, and records proved had the effect of creating complainant a
corporation under the laws of such country is sufficient, prima facie, to
establish the corporate character of complainant; and the court will
not undertake to construe the statutory law of such country for itself, and
therefrom to determine that such testimony is incorrect.

2. PATENTS-SUIT FOR INFRINGEMENT-·EFFECT OF PRIOR DECISION.
When a patent has once been sustained by an appellate court, a

subordinate court, dealing with the same patent subsequently, inquires
first whether the second record contains anything not before the appel
late court, and, if it finds something new, inquires next whether the new
matter is of such a character that it may fairly be supposed that the
appellate court would have reached a different conclusion. had it been
advised of its existence. The authority of its decision is not limited to
the facts and defenses discussed in its opinion, but extends to all that
were before it in the record.

3. SAME-PRIOR USE-DATE OF INVENTION IN FOREIGN COUNTRY.
As against an infringer, the patentee in a United States patent for an

invention previously made by him and patented in a foreign country may,
to avoid alleged use in this country before the date of the foreign 'patent,
show the date of the application for the foreign patent, for. the purpose of
showing the actual date of his Invention.

4. SAME-CONTEMPORANEOUS ApPLICATIONS-GENERIC AND SPECIFIC OLAIMS.
An inventor has the right, by contemporaneous applications, to a

generic and specific patents; and, when he has thus applied, he does not
lose the right to his generic patent because one or more of the specific
patents may happen to be issued first. Nor does he lose such right by
the subsequent filing of an amended or new application changing the
specification of the generic Invention, where the patent is still sought for
the substance of the invention as originally claimed.

5. SAME-PROOF OF INFIUNGEMEKT-SALE BY OORPORATION.
Proof of the sale of an infringing article at the place of business of a

corporation by one there found apparently engaged in his ordinary occu
pation as salesman, and who gives appropriate instructions as to the
method 9f use of the article, is prima facie proof of infringement by the
corporation.

6. SAME-SALE TO COMPLAINANT'S AGENT.
The sale of an infringing article to an agent of the owner of the

patent, while it may not afford a basis for the recovery of damages or
profits, constitutes an infringement, which entitles such owner to an in
junction; and where two such sales are proved, made at different times
from a stock on hand, the seller apparently supposing that the purchaser
was buying in the regular course of business, it is sufficient to support
an inference that other similar sales were made, and to warrant a
decree for an accounting, in the absence of any evidence to contradict or
explain the transactions.

'1. SAME-INFRINGEMENT OF PATENT FOR CHEMICAL COMPOUND-PROOF OF
IDENTITY.

Where a competent expert has analyzed an alleged infringing chemical
compound, applying the tests given in the specification of the patent, as
well as others, and testifies, as a result of such analysis, that the com
pound is that of the patent, such evidence is sufficient, prima facie, to
prove infringement.

S. SAME-VALIDITY AND INFRINGEMENT-DYESTUFF'.
The Julius patent, No. 524,254, for an unsulphonated water-soluble

safranine azo naphthol dyestuff, considered, and held valid as against the
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defenses of anticipation by prior patents and publications, prior use,
and insufficiency of description; also held Infringed as to.clalms 1, 2,
and 4.' . .

In Equity'. Final heafirigon pleadings and proofs. The suit is for
infringement of United States.,letters patent 524,254, August 7, 1894
(applica~ipn file~ April 1,1893), to Pa:ul ~ulius, assi~nor to complain
ant, .{,qt saframne azoJilaphthol lake, Patented tn,England, No.
4,543;; issuedJanuary2, 1892, on an application of March 13, ISg[.

Gifford & Bull, for complainant.
Forbes & Haviland, for defendants.

LACOMBE, Circuit Judge. Defendants object to the mainte
nance of the suit on the ground that there is "no proof of the incor
porationof the complainant, and therefore of its capacity to sue."
Counsel for complainant contends that such objection can be raised
only by a special plea in abatenient orbar. This quest~on ofpractice
need not be passed upon, since upon the record the incorporation of
complainant is proved. A corporation is an artificial person. Its
birth is regulated by the laws of the sovereignty which permits it
to be created. What acts of private and official persons, what docu
ments 'and records, shall operate to create a corporation, are settled
by the laws-usually by the statute laws--of the state which fathers it.
Noone caJ;l tell whether or not a corporation has been created un
less he be familiar with the law of such state. One familiar with such
law can easily determine the question. When the question of incor
poration is raised, touching an alleged foreign corporation, the in
quiry calls for proof of the law of a foreign country. The nature of
such proof was discussed by the Court of Appeals in this Circuit in
Herbst v. S. S. Asiatic Prince, loS Fed. 289, 47 C. C. A. 328, from
which the following excerpt is taken:

"The law of ll·fqreign county [is] proved here by calling its lawyers '" '" •
and interrogating ;them. That has been done .tnthis case, with a result
which certainly warrants the conclusion that the proof is overwhelmingly
the one way. It is true that as to the law of Brazil the only witness called
by the claimant was a ~'oung lawyer, but his statements arE;) direct. positive,
and reiterated, .• ; • • and there is no redson apparent why his statements
shouldllot be accepted."

In the case of The A,siatic Prince, the law sought to be proved was
contrary to that prevailing in aI! other maritime countries. The court
proceeds: '

"There was abundant 0:\lpoJ;tunlty to ta~e' the testimony of some other
lawyer; • '" • if the statements of claimant's witness were inaccurate:
'" '" '" but libelant has contented himself with printing copious excerpts
from the statute law of Brazil, which he insists do not sustain the witness'
statement. '" • '" Such a method of criticising the testimony of a foreign
lawyer as to .the Jaw which prevails in his country is unpersuasive, There
Is' much more than the text of a statutory enactment to be considered. De
partmental regulations, administrative construction, judicial exposition, are
otten.quite as, Important. The text of th'e act· of Congress (If February 26,
1885, c. 164, 23 Stat. 332 CU. S. Compo St. 1901, p. 1290], might wen convey to
a jurist in some foreign country a difrerent meaning from that which it con
vey!! toa lawyer here, who is familiar with Holy Trinity Church v. U. S., 143
U. S. 457 [12 Sup. £t. 511,36 L. Ed. 226]." ~
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In the case at' bar the law for the introduction of the General
German Commercial Code into the .grand duchy of Baden, and a part
of said Code, are set forth. Exemplified or sworn copies are also pro
duced of the articles of association of the complainant company, of a
certain request by such company for entry in the commercial. register
at Mannheim, and of two entries in such register-one relative to the
organization of the company, and the other to an extension of its
term. Two German lawyers, duly qualified as experts, were sworn
on behalf of the complainant, and testified that such acts, documents,
and records, under the German law"were competent to make of the
associates a corporation for an unlimited period, with capacity to sue
and to be sued. This is certainly prima facie evidence of incorpora
tion, and, in the absence of any evidence to the contrary (no expert
in German law was called by defendants), must be taken as conclusive.
The brief submitted on behalf of defendants contains an elaborate
and ingenious analysis of the German law, but it is not proof of what
that law is, under the decision in The Asiatic Prince, supra.

The patent sued upon was before this court in Badische Anilin v.
Kalle (C. C.) 94 Fed. 163. It was sustained in all particulars, and in
fringement found of claims 1,2, and 4, the same involved here. The
KalIe Case was appealed to the Court of Appeals in this ci1:cuit, and
the decision below was affirmed. 104 Fed. 802, 44 C. C. A. 201.
According to welI-settled practice, the earlier decision in this court is
to be folIowed here, and the decision of the Court of Appeals is, of
course, controlling. upon this court. The Kalle Case was vigorously
contested by counsel of great ability and large experience. The rec
ord presented was elaborate and of great length; a large mass of
documentary evidence, patents, and publications was put in; and
11 experts testified on behalf of the defendants. The briefs submit
ted were exhaustive and highly technical, the oral arguments in both
courts were extended far beyond the usual time allowance, and the
opinions of both courts are exceptionally long and elaborate. De
cision under such circumstances means something, and the first ques
tion presented here is precisely what it does mean. Defendants ad
vance the proposition, which no one will dispute, that, since the judg
ment of a court is founded on facts, it is authority only as to the facts
upon which it is founded. But defendants' counsel go further, and in
sist that it must be taken that those facts are such only as are found
stated in the opinion. If the important distinction between funda
mental facts and facts which are merely probative be carefulIy ob
served, this proposition, also, might be conceded; but they seem to
ignore all such distinction, and to contend that, as to every individual,
specific fact of which the record affords proof, but which is not found
restated as a fact in the opinion, the court before whom similar issues
l.re again presented may treat it as new, in the sense that it has not
been passed upon by the court which first tried the issue. To illus
trate: If, in a suit upon a patent, 17 alleged anticipating patents are
set up, and the court, in its opinion, discusses only 2 of them, which it
thinks most nearly approach the invention of the plaintiff, another
court dealing with the same patent is not to assume that the first court
<:onsidered the other IS alleged anticipating patents, nor that it held

125F.-35



that;theyneither anticipated not:' narrowed :the neld·of invention too
mtaqhEtbr:leave.rGloml f¢:Jplaintiff;s ..d-e~iclfJlt()hsfand. ..Such a practice.
would.,;make; patent litigation ;interJ::D.ina15le, ahdCJwould be "intolerable,
alike ,t9Ilit~ga:ntsJ ,tothc' bar, ,'and: to. the,collrts.: I The rule is well set.;.
tied ijrat,'whena'patenLhasonce beenfsustairred'by,anappellate court,'
a subGrdiiJ:ate court, dealj,ng with the same patentsubsequentIy, in
quires first whether tnelsel:<ondrecordcc>:mtains anything not before
the appellate ~ourt.·(whet18..ei: mentioned in its opinion or not), and, if
it finds'isomething new,;U1quires next;whether the new matter is o~
such 'ac:harracter that· it ,may. fairly be:, supposed that' the appellate
court would have reached a different tconclusion, had. it been advised
of its existence.> It:is unfohumite that defendants have failed to ap
preciate this rule. Counse1.bave given a great ambuntof time,
thought~and labor to tlbepreparationof a~ elaborate and highly tech
nical. brief and argumentf thergreater part <:if which ,might,be~most help
ful on amQtion for realrgUmerlt of the KalIe Case, but which, to a
court situatecJ·as this is,isn'ecessarilyunpersuasive and to be dis-
regarded.,' . ' ,

It is unne~sary :here :tosetforth' tJlI.e patent, or, to ,dis.cuss the
invention tb whichJulius rmlde claim. The specifications have been
ruost, ftiliy>quoted from ailld the prior state of the art set forth in the
opinions .Iii the" Kalle>·Cise. It is to be assumed. that no one will
uildertakei;to 'read thisopiriiGlIY who has not familiarii.ed himself with
the earlierOries. It will be' sufficient, therefore, to take' up the sub
ject where the Kalle Case left it, and see whether there is any new
evidence" as ,to! anticipation or the prior art, and' what· such' evidence
amounts to. Tn the'KaUeCase it was held: that Julius ~ was the first
to give to ;thepublic a safbinine azonaphthol,i.which, although un
sulphonatednvassoluble in water. That record contained prior pat
ents and publications whitth!disclosed unsulphonated safranine azo
naphthol, and set 'forth:formulas for producing .it. The literature of
the art, however,. whenever' lit made a statement as ,to such charac
teristic, referred to it as 'insoluble jn water. Some of the earlier pub
lications made 'no such, statement (i. e.~as to whether or not it was
water-soluble), but their statements of formulas lacked definiteness.
As to one'ox: more ingredients, inthe1anguage of the court, they "left
a blank," which the art, so far as set forth in literature, did not tell
anyone how to fill so as to get a sohible product. There was much
testimony as to the theories, eXiperiinerits, and practice of foreign
chemists and dyemakers, all .of which the courthe1d, under section
492 3, Rev. St. U. S. [U.S. Comp.St. 1901, p. 3396], was not to be.
taken intoacc.ount. It was shown as to some ,o{ these imperfect
formulas, that;· "iLthe blank be filled with a certain quantity of caustic
soda, *'''". * ,the result will.bewater"soluble safranine azo naph
thol; but, .lLthe blank. be filled with a certain larger quantity of
caustic,aoda".th.e resultwiU be water;.insoluble safranine azo naphtho1."
The Comt of Appeal$. !held that to defe~t the patent by reference to
what had, ~~eil1 lP)a,Cl:: jnQ f<)1;~ign,c~:>:!-mtY:;'"'1'in:ptherwords,by showing
that the art; :1;l~~·information whipp ~~9uld., instru;ct :th~ ,experimenter
to "fill the blank': as JuHus filled. it-:"reference must be made, not to
the individual experi~nces of foreign: 4yestuff makers, nor to the qn-. .... . ;., ' . . -.' ,~:: - .
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published theories of foreign chemists, but to the literature of the art
-to the 'description ina printed publication' which the statute calls
for." In view of this decision, such new testimony as deals with the
unpublished theories, experiences, experiments, or practice of foreign
experts should be disregarded. As to prior literature, not in evi
dence in the Kalle Case, each patent or publication may be separate
ly examined.

Agenda 1890 Article.
This was in the Kalle Case. It was quoted in the opinion, and

found inapplicable because it dealt with formation of color on the
fiber. It now appears that the concluding part of the Agenda article
was not in evidence in the KalleCase. It reads as follows:

"Brick reds may be obtained by treating the reds obtained from paran
itraniline and from beta naphthylamine with a boiling bath of sulphate of cop
per, 2 grammes to the liter. By printing the thickened diazo derivative on the
tissue prepared with naphthol and caustic soda, grounds with whites may
be obtained. Similarly one may make reserves by printing upon the tissue
prepared with naphthol and caustic soda a gum color containing 60Q to 800
grammes of tin salts, and then padding with the diazo solution; now wash
and dry."

Certainly there is nothing here at all calculated to modify the de
cision of the Court of Appeals as to the nonapplicability of this pub
lication.

Abel's British Patent of 1887.
This is too long to quote. All that is claimed for it in the testi

mony and briefs is that it showed the use of acetate of soda in form
ing azo colors in substance, and is an "instance of the common practice
to try the solubility of azo colors in acid."

Allen, Commercial Organic Analysis (1889)
This is not at the page given in the manuscript index, nor have I

been able to find it. It is unnecessary to give any further time to
it, since it is not referred to in the briefs of any of the counsel, nor
indexed under the head "Anticipation by Literature," in the printed
index, presumably because of its unimportance.

Berichte, 15th Year (1882).
The part of this article which is deemed important is quoted in

defendants' brief as follows:
"An acid solution of diazotized xylidine and aqueous solution of resorcine

do not react upon each other even after standing for days. The reaction be
gins instantlY,however, as soon as some caustic or carbonated alkali is added
to the liquid," etc.

It is suggested that, according to this writer, caustic alkali and
corbonated alkali are treated as known equivalents in the making of
an azo phenol, to wit, xylidine azo resorcine, and a more advantageous
result is obtained if sodium acetate be used instead of caustic alkali.
Complainant contends that this publication has no relation to safran
ine azo naphthol, because resorcine is more analogous to the group
of sulphonated naphthols. But conceding for this article what de
fendants claim, it does not change the situation. The Court of Ap-
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peals, in the KalleCase, held that it was known before Julius that
"alkalinity might be ,,' ~roduced by' caustic 'soda or by carbonate of
soda," but this J:sth Berichte is as barren as was the literature before
that court of any information as to the quantity of either which should
be used to secure a water-soluble product. It fails to fill the blank,
and, that being so, it cannot be assumed that its presentation to the
Court of Appeals in the Kal1e Case would have led to a different con
clusion.

ijprichte, 17th Year (r884).
This refers to the production of oxy-azo bodies from phenols and

diazo compoundsi, and shows the equivalency of caustic and corbonat
ed alkalies for the purpose of inducing the reaction. It refers to the
improvement which was obtained by substituting sodium acetate for
caustic or carbonated alkali. This is substantial1y like the Berichte
r5th, just referred to, and may be similarly disposed of.

Benedikt and Knecht-Chemistry of Coal-Tar Colors (1889).
All that is claimed for the excerpt put in evidence by defendants is

that it shows the use of tanno metallic mordant before 1891. It is
not apparent that the Court o,f Appeals supposed it was not known
before. that date, and the bearing of this evidence upon the question
now at issue is not apparent.

The Chemical News (r890).
No expert seems to have testified as to this, but, so far as the court

can make out from its text, it refers solely to dyestuffs of the sulpho
acid group, and which the Kalle Case held to be outside the pale of
Julius'invention. The article refers only to beta naphthol disulphonic
acid, to beta naphthol monosulphonic acid, beta naphthylamine di
sulphonic acid, and betanaphthylamine monosulphonic acid.

Clark's British Patent of r884.
The only proposition that it is claimed this reference tends to es

tablish is that the use of acetate of soda in the formation of azo bodies
in suJ;lstance was then known. Such use, however, is mentioned only
in connection with two sulpho-acid bodies.

Forel Patent of 1888.
This was introduced by complainant. The only reference to it in

defendants' brief shows that no reliance is placed upon it as anticipat
ing or circumscribing the art. The same remarks apply to WolEf
patent of J888, and Grevi11e-WiIIiams patent of 1889.

Faberwerk;c:: Two Circulars (1889).
These certainly would not have modified the" opinion ot the Court

of Appeals, for they are eXpressly headed, "PrOduction of Insoluble
Azo Dyes Direct upon the Cotton Fiber"; and; as defendants' ex
pert testifies, although they give a list of' several shades, they make no
mention of safranine azo naphthol'.' The same remarks apply to
"Organische Farbstoffe," by Mohlan (1890), and to the Textile Color
ist article of 1889.
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Friedlander Article (1888).
All the pertinence defendants claim for this is that it shows that the

cost of azo safranine bodies before 1891 was prohibitive. It relates,
moreover, only to the sulpho acids.

German Patent 51,331.
Complainant's expert, on cross-examination, read some excerpts

from this patent. After long search, I have been unable to find in the
record any statement as to its date. As it is not included in the index
to briefs, presumably it is not deemed of much importance.

The Hollidays' United States Patent 241,661 (1881).
This is for same invention as the English Holliday patent 2,757 of

1880, which was in evidence in the Kalle Case.

Hoffman's United States Patent 332,528 of 1885.
This seems to deal solely with the sulpho-acid group.

Kegel's English Provisional No. 13,408 of 1885.
It is not perceived that the excerpt from this which is introduced

changed the situation from that made by the introduction of Kegel's
French patent for the same invention, which was in the Kalle Case.

Lauber's Handbook (1885).
This is a "Practical Handbook of Cloth Printing." The article,

as a whole, and even the excerpts put in by defendant, are too long
to quote. It may be noted that the production of dyestuffs, in sub
stance, is an operation quite distinct and separate from cloth printing;
also that the heading of that part of the book in which all the passages
in proof are contained reads: "Direct Development of Azo Colors
on the Fiber." Defendants' contention with regard to this reference
is that it is particularly important in the three following respects:
First, it gives facts of g-eneral interest in the formation of azo dyes;
second, it shows the difference between preparing an azo dye in sub
stance, and the production of the same dye on the fiber; third, it
describes the production of safranine azo naphthol. The only produc
tion of safranine azo naphthol which it describes is Kochlin and Gal
land's prescription for forming it on the fiber, which was disposed of
in the Kalle Case. As to the second proposition, all that the article
says is this:

"In the production of azo dyes in the color factor-y, it is customary to allow
the diazo solution to run into the alkaline phenol solution. In the production
of the same dyes on the fiber this method is reversed. The cloth, impregnated
with the phenol, Is run into the diazo solution."

As to the first proposition, it gives prescriptions and practical in
structions as to the formation of azo dyes, but they all, so far as the
article indicates, refer to formation on the fiber. Besides the caption
above quoted, the article within the four pages quoted by defendants
states in so many words that it refers to production "on the fiber"
no less than 12 times. It seems entirely clear that, had this article
been before the court in the Kalle Case, it would have been disposed
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of as was the article from ,the Agenda, supra. Defendants' expert
r.efers to, a s~ngle sentence, in t.his article'as showing that, before Julius

:tili.eliteratfire of the art had, stated that unsulphonated safranine azo
fiaphthol was soluble in water. The sentence reads: "The blue ob"
tained according to Koechlin & Galland with safranine is absolutely
not fast." This does not state whether it is "not fast" when tried with
water, with soap, or with sunlight; and complainant calls attention to
the circumstah<;ethat this very sentence was ina;nedition of Lauber's
Handbook' published in 18QI, which was before the court in the Kalle
Case. " , ,,', i ' '

Depierte'sTreatise (1890).
The date on title page is 1891, but defendants proved publication

in 1890. Defendants' brief concedes that "this work gives a descrip
tion of the Koechlin &,Galland prescription for fo~ming safrq.nine
azo naphthol," although the book itself does not give these names. As
we have already seen, the 'prescription of these gentlemen related
solely to production of the' ,color On the fiber, and there is nothing in
the article to indicate a forp1ation, of dyestuff in substance. On the
contrary, its prescription reads :~'One pads first with naphthol and
caustic soda bath, containing [certain ingredients]; one dries, then
passes * *; * through a mixture of the three solutions following,"
etc. This is:t·he method o£dyeingon the fiber, and the Depierre is to
be disposed of as was the A.genda reference in the Kalle Case.

'Nietzki Article (1883).
'This is also referred to as "Berichte, 16th year." It is an article

in a publication of the German Chemical Society entitled "On the
Dyestuffs of the Safranine Series." Complainant's counsel, in both
his briefs, asserts that it was hefore the court in the Kalle Case, but the
manuscript list furnished after the case was submitted does not confirm
this assertiqn, nor does it:appear in the index of exhibits iIi the Kalle
record. Compl;ainantl¥lsocontends that the article relates not to
,safranine azo naphthol,butmerely to diazo safranine~ Apparently
this contention is not disputed. Defendants' brief admits that this
article did not couple the diazotized safranine with naphthol. Be
that as it may, what is claimed for the article is that it taught those
skilled in the art (1) that the otiginal:chlorine atom, of commercial
safranine is not removed by c,a.ustic '$ocla; and (;a) that the said atom
plays no part iqthe diazotization of safranine, for whiehpurpose two
additional molecules of hydrochloric acid are therefore theoretically
necessary. Conceding that such is its teaching, the article certainly
does not state that safranine azo naphthol is soluble.in ,water, nor does
it give such instructions for filling the blank in existing formulas for
its production as would result in a water-soluble product.

Nietzkf an~ Otto in 2I~i: Berichtt(l~8).
Refers only to tests for saHanhie. ,.,

" "',' -,- ,- .

Poirrier & RoseIism~hl United StatesiPa.tent 390,327 (1888).
This is f~r the production of aiocqlprs in substance. "Defendants

call atten~jon to the fact that it '~ent~0:9:s.carbon.ate of soda with both. - ' .. ~.'" " . ' ' . ,'.
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the sulphonated and unsulphonated naphthols. It is difficult to see
upon what theory it would have induced a different conclusion, had it
been in the Kalle Case, in view of its statement:

"All the coloring matters described in this specification are soluble in water,
with the exception of that from alpha naphthol and from beta naphthol; but,
by treating these with sulphuric acid according to known processes, they are
obtained in the state of soluble sulpho combinations."

This seems to be in complete accord with what the court in the
Kalle Case understood to be the state of the art.

Roussin Patents (1878, 1879).
These are United States patents 210,054, 2II,525, 2II,67I. I have

not been able to find testimony of defendants' experts explaining these
patents. The first seems to deal with the sulphonated group, for the
specification states that the coloring matters sought to be patented are
obtained "by the reaction of the diazoic derivative of sulphanilic acid
upon the amines," etc. The second, as stated in defendants' brief,
deals with "the formation of an azo body on the fiber." Of the third,
it is stated that it "shows the coupling of alpha naphthol (but not of
beta naphthol) in a nonalkaline bath." The bearing of this fact is
1)ot apparent.

'Roscoe & Scharlemmer Treatise (1886).
All that is claimed for this is that it shows "that in safranine the

chlorine atom is held even against alkalies by a strongly basic group,
which can neither be diazotized nor acetylized."

Reissig Patent (1890).
A United States patent (No. 431,54r), the relevant parts of which

apparently deal only with fluorescence test, which is discussed infra,
qnder the heading of "Infringement."

Stebbins United States Patent 221,II4 (1879).
This shows the production of a yellow-brown dyestuff, of which it

is stated, "It is not soluble in water, but by converting it into a soda
salt or sulpho salt it is rendered soluble in water." Certainly the
presence of this patent in the Kalle record would have made no
change in the result.

Vancanceine Blue of Holliday (1891).
This is referred to subsequently under the heading of "Alleged

Prior Uses."
The following references are apparently not discussed anywhere

in the briefs, and, so far as the court has been able to ascertain, not
in the expert testimony. They are not given in the index to briefs,
and need not be here discussed; each has been examined and ap
pears to be unimportant: Lieberman, Berichte, 16th year (1883);
Berichte, 20th year (1887); Witt & Deslichen, Berichte, 21st year
(r888); Fehling's Handwortenbuch (1890); Homolka United States
patent 418,916 (11590); Richter Organic Chemistry (1885); Textile
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CQlori$t(1884); Villon, Traite Pratique (1890); WeinbourgUnited
States patent 426,345 (1890); Williams United States patentu,oI6,
reissue (1889). .

,Sj.1Qs~qj.1~nt1y, under the discu~sioQ as to alleged frior uses, will
be 'found the reasqns for taking <the de jure date 0 the patent as
March. 13, 1891. That disposes of theiollowing references: Chem
ical News (1896); Dyer 'article (1893); Farbenfabriken German pat
ent 95,483 of 1897 ;', Faberzeitungof 1898; Janbertarticle (r89S);
Knecht, Rawson & Lowenthal's Manual (1893); "Iiehne's Faberzei
tung (1891; the date is given orily as 1891, andddendants have not
shown it was published prior to. ¥arch 13th of that year); Lefevre,
Matiers Colorantes (1896); Shultz & Julius Tables. of 1894, 1896, and
1897. . . .

, . . Alleged, Prior Uses.
In tlteKalleCase there was· no. evidence of any prior use in this

country. In the case at bar testimony as to three such uses was taken.
Of these;t)Je la~est in point of time is referred to as the Read Holliday
& Sons experiments at their laboratory in Williamsburg. The char
acter an.d extent of this alleged "use" need not be discussed, since the
testimony:does not bring it bal=k of June, 1891. The defendants'
brief states it "as early as June, 1891, if not before," but there is noth7
ing to show it was earlier than the date given. When the patent was
before the Circuit Court, it was heldthat-the de j.ure date of the in
vention was January 2, 1892, the date of the English patent. Upon
appeal hoth sides acquiesced in this, finding, so the Court of Appeals
took that date as marking the boundary between JuHus and the prior
art. Since the decisiori of the Circuit Court in the Kalle Case, hmv
ever, the question of de jure date oian invention previously patented
in a foreign country was before the Court of Appeals in the Second
Circuit. which held:

"As against an infringer, the patentee in 11 United States .patent· for an
invention previously made by him and patented in a foreign country may, to
avoid alleged. use in thts country by an infringer, before the date of the
foreign patent, 'show the date of the application for the foreign patent, for
the pUl'lJose of showing the actual date of his invention in a foreign country."
Welsbacb Light Co. v. American Incandllscllnt Lamp Co;, 98 Fed. 613, 39 C.
<;:. A. 185.

The date of application for Julius' English patent is March 13, 1891,
which eliminates this alleged Read Holliday & Sons' use· of June,
1891 . .

The same concern, some time in 1890, had been using a dye which
resembled the dyestuff of the patent in suit in some particulars, but
there is no proof that it was safranine azo naphthol in any form. Ap
parently defendants do, not rely on this alleged use, for with regard to
it their brief contains tlJi$ statement only:

"Defendants were unable to trace out the anticipation. Whether the evi
dence is or Is not sufficient to show a direct .iLDticipation, it shows that
Julius was not the first to make a blue ,color soluble with hydrochloric acid
In order that itmight bll used to dye on a,tanno metalIic mordant."

The last' proposition, if conceded, would not defeat the patent, and
the evidence is wholly insufficient to show an anticipation. One wit-
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ness only testified. to the transaction, from his unaided memory of
10 years before, and his statements were vague and unpersuasive.

Considerable testimony was taken as to an alleged· prior use irl
1889 at the Merrimac Printworks, in .Lowell, Mass. The experiments
testified to were unsatisfactory to those making them, and conse
quently were abandoned. The dyestuff, moreover, was produced on
the fiber-a circumstance which in the KaIle Case was held suffi
cient to eliminate an aIleged anticipating publication which was great
ly relied on. But it seems unnecessary to discuss these experiments
at any length, since the only reference to them in defendants' brief
is that they "tend to show that it is impracticable to make safranine
azo naphthol insoluble."

Sufficiency of Description.
It is further contended that the description given in the patent

of the manner of carrying the invention into effect is insufficient.' The
specification caIlsfor safranine T,7 parts; sodium nitrite, 14 parts;
and other ingredients. As shown by the testimony, this prescription,
expressed in molecules, is as foIlows: Safranine T, 1 molecule; sodi
um nitrite, 10.14 molecules, etc. Nevertheless the specification states
that the 14 parts of sodium nitrite amount to one molecular proportion.
There is manifest error somewhere. Complainant's expert corrected
it by reading 1.4 parts instead of 14 parts of the sodium nitrite; but
defendants ask, and not without reason, why, in the state of knowl
edge of the art when the application was prepared, one should change
the figures "14 parts" to "1.4 parts," instead of changing- the words
"one molecular proportion" to "10 molecular proportions." \Ve need
not go into any discussion of possible corrections. It appears by the
testimony of both complainant's experts that "if one employs ten
molecular proportions of nitrite of soda, instead of one molecular
proportion, one stilI obtains the water-soluble safranine azo naphthol
of the patent." There is, of course, more waste, and consequently
greater expense; but it cannot be said that the specification, read
either way, fails to show one skilled in the art how to make water
soluble safranine azo naphthol.

Julius' American Patents.
It is contended that the patent in suit is void by reason of certain

other patents issued to Juliuson the same day. These patents are
United States Nos. 524,251,524,252, 524,253; the patent in suit being
524,254, and all four of them issued on August 7, 1894. No. 524,
251 contains a single specific claim for the specific indoin blue obtain
able from safranine proper and alpha naphthol. No. 524,252 contains
a single specific claim for the specific indoin blue obtainable from
dimethyl safranine and beta naphthol. No. 524,253 contains a single
specific claim for the specific indoin blue obtainable from dimethyl
safranine and alpha naphthol. The fourth claim of the patent in suit
is for the specific indoin blue obtainable from safranine proper and
beta naphthol. The second claim, as already construed, is generic,
and covers all these four varieties. As defendants' brief expresses it:

"The distinction between the four patents is based upon the division be
tween safranines proper and substituted safranines, on the one hand, and



: IbetWe6J'l)1l1pha" naphthOl; ani, beta·· 'I18iphthol;,'OD: the other.kll 'tollr combi
nlUiOnl: 4lle,.t· out .in' f<tb.e/sp(!eilic!tHoDlilrlQt}, eachot .the. foui' patents; ,but
'~.. e...."tlr.s~..(1;lJ.,.'..~.e.~..[P.atentsl'~r",: r.. ~I!tricte,d., in '._tM...ir '. sev;er.a.'~." CIa..1IJ1s to.... th.e.. co.mbi-

· ~!lt!9,n.s,9r the ~raniiles,oftb~ ':(irst .Qftb.~tw9. ,divisions with aIJ)ha n!!-phthoI,
and of lilsfranines. of the seco'tJ.(f'l'n'yi'Sion:.wit1i bOtlJ, alpha and beta 'naphthols,
whereas, the '-Patent in ,sUit" irr'liddition to cIahnlllg in claim 4, the combina
tion:Qf i safranine, proper·with beta naphthol,' cla,imsiJ:l. ,claim 2 the combina
lon of any safl'anine of. eltAl¥' diyision wi~I;l.,p.aphthol in. either of its fonn8."

Of.C()utse;themor~ldtitlirW.~ywould~haveb~e?t? include the genus
and its V:,l.tlOus species mra smgle patent, avqldmg thus what seems
tobe:arl"imnecessarx·ntultiplication of patents.. 'Hilt the rules of the
Patent Offic~: do not allow arty such simplification; p~rmitting in a
single application only a generic claim and6ne' specific claim, and
requiring all other specificslairps\obe each the subject-matter of a
differeut.patent.~t wouldbea failuteof.justice if the patentee of a
merito#ous inv:ntions99H~d be dePl1~~d of th:~fr\1its.yf his labors
because an arbitrary, p.l1e of the:j?atent Qffice,has brought about

· complications. not ~on~emplt;lted,if'illJthori!y can, 1?e fqund for securing
it to him~ . Such authority is not want~g m this"cir1cuit, where it has
been hel4, tJ)3rt an inyen~oi:,ija&,~he rigbtJjy contemporaneous applica
tions to, ;i.generi<;Gln<l .. ,sp,ec:;\fic patents, .andt~at when he has thus
applie~.:nf,~.4a:ll Hot 10s~;ph; 'ge~ericpate~t bequse one of <?r more
of thespeq~cpatents mciybappep;f\:>be Issued first., Electncal Co.
v. Brusb Co:, S2 Fed. 137,,2,C. C.. A. 682;.Thomsbn-Houston Co. v.
Elmira' Cp., nFed. ~96,..l8C. C.. A,14S; Thomson':'Houston Co. v.
HoosickJlailway Co,~8i Ped. 461., i:j C. C. A. 419. Julius was care
ful by ¢r()ss~references'in the docu~ents themselv;es to indicate the
relation~.~fNsgenericand'~pecific patents. . .

The d~h~~dffhts, however;conten<l that the applications for generic
and spedije:;. patents were not contemporaneous. The facts are as
'fqllows: ,,on: Apri121, 1S92, four application,s were filed. Of these,
Nos. 43Q,J'u,430,U2, 430,P3are the ones .on: which the specific
,patents were .subsequendygr:ante~L:The history .of the other ap
plicatiqp i~}his: As will be, i~een.-. f~om t~e Kalle ?pinion and what
has been w:ntten supra, the genenc m~entlon of Juhus was an unsul
phonated water-soluble safr:anine azo. naphthol dyestuff-an articl.e
not known before tothe r 'art,: and which was patentable, however It
;was produced." He ialsodiscovered two processes for producing it
(both patellltablynovel), known as the ;'facid process"and the "wash
ing-out process." Seemingly hefi1'.stdiscoveredtheacid process, for
we find it m:entionedin his application for the ,English patent, but no
mention 'of the iwashing-out process' until' a later period. Apparently
he .knew.only of the aCid process 'when he filed ;lpplication No. 430,
JIe, on:April21, 1892, for it'says nothing of the other process. In
<l>pher respects ,this application conformed .substantially to the sped
:tkation, of the 'patent in suit. It' containeq'; a generic claim, and a
:specificclaim£or theprodilct of safranine' proper and beta naphthol,
and a: claim fotthe prooess. Subsequently becoming acquainted with
the wGlshing-out process,: he sought' to incorporate it, and on March

·22, 1893, pled acommunication by which the' application was "amend
ed by canceling: the entir:e .spedficati{)n, with the exception of the cap
tion and signatures, ,and substituting therefor~' a new specification,
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which sets forth both the processes, but still contains the generic
claim and the "beta" specific claim. For reasons which are not tes
tified to, but which may readily be conjectured, it was thought better
to make a new application,. setting forth both processes under the in
ventor's oath. This was done· April I, 1893. The new application,
which is No. 468,65)1, and on which the patent in suit is issued, sets
forth both processes, and contains the generic and the "beta" specific
claims. The Supreme Court, in Godfrey v. Eames, I Wall. 324, 17 L.
Ed. 684, says:

"A. change in the specification as filed in the first instance, or the subse
quent filing of a new one, whereby a patent Is still sought for the substance
of the invention as originally claimed, or a part of it, cannot in any wise
affect the sufficiency of the original application, or the legal consequences
flowing from it. To produce that result, the new or amended specification
must be intended to serve as the basis for a distinct and different invention,
and one not contemplated by the specification as submitted at the outset."

If the generic claim here is not for the process, but for the new
article, however made, which is formed of designated components and
responds to designated tests, the later and the earlier applications will
be treated. as continuous, for the purpose of saving the patent from the
effect of an earlier issue of a specific patent. That such is the con
struction of the claim was held in the Kalle Case.

Infringement.
The proof as to infringement may be next considered. On Decem

ber 31, 1895, on the employment of the agents in this country of com
plainant, one Pollman went to the regular place of business of A.
Klipstein & Co., and asked for "one pound blue for cotton, the same
color what Kalle & Co. sell here under the name Bengaline Navy
Blue." He was given one pound cotton navy blue in a can, with in
structions for use. On May 9, 1899, Pollman made another purchase,
making the same request, and being supplied with another one-pound
can of Klipstein's Cotton Nav)' Blue; a receipted bill being given
with the same, but no instructions as to use. The contents of both
cans were carefully traced to the hands of complainant's expert. De
fendants suggest that long delay in prosecuting should induce the
court to disregard the sale in 1895. But it appears that the delay
was solely to await final decision in the Kalle Case, which was not only
excusable, but commendable. It is objected that there is no proof
connecting any of the defendants with this sale. A. Klipstein & Co.
is a corporation, and proof of a sale made by a person found in its
regular place of business, apparently engaged in his ordinary occupa
tion, and who makes statements as to method of use which are appro
priate to the sale of such material, is certainly prima facie evidence of
a sale by the corporation. The defendants put in no evidence to con
trovert Pollman, or repudiate the employment of the persons who
sold him the cotton navy blue. Proof of a sale by the corporation is
therefore shown, but there is no proof connecting E. C. Klipstein
personally with the transaction. He is an officer of the corporation,
but, in the absence of specific proof of personal participation in in
fringement, should not be singled out for a separate decree.

Defendants contend that it is nowhere shown that the A. Klipstein
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& CO. from w1;lomthe dye was purchased is the A. Klipstein & Co.,
defendant in'tile suit.. This objectio1:l is wholly without merit. It
appears from .the. pleadings that the. Qefendant A. Klipsteiti & Co. is
a corporation doing business in the city of New York, and that E. C.
Klipstein is .an officer thereof. Pollman bought dyestuff from A.
Klipstein & Co., at 1~2 P~arl .street, New York City. Defendants
called one Van der Menlen, a clerk, who testified that he was in the
employ of A. Klipstein & Co., at 122·Pearl street, New York City.
He produced books of his employer, from which he read the market
price of safranine for several years prior to 1893. E. C. Klipstein, a
defendant, and an officer of defendant company, was shown the same
books, and testified to the correctness of the figures given therefrom.
To suggest, in the face of this testimony, that there are two corpora
tions or firms named "A. Klipstein &,Co:" at 122 Pearl street, one of
whom sold dyestuff t<:> Pollman, while the other employed Van der
Menlen, is absurd. . .

Defendants further cbntend that the. sales were not infringements
of which a court of equity should take, notice, because, being made to
its agents, it was asfh(jbgh Badische Anilin had bought the cans;
that the clyestuff was riot}oldto a person who intended to dye with
it; and tliat sales to a palerttee are Hcen,sed. sales. A similar objection
was overruled by thisc:ourt 'in Chicago Pneumatic Co. v. Phila. Tool
Co. (C. C.) II8 Fed. 852, where it was held that, although a com
pl;;dnant might not be able to recover damages or profits for such a
sale, it was. neverthel~ss ~n i!;lfringement,entitling complainant to in
junctive relief.JMoreq>ver, when two such sales on different dates are
proved, the seller appareIJtly S4Pposing that the purchaser was buy
ing in the regular course of. business, and delivering the goods from
a stock on hand, and no evidence whatever to contradict or explain is
proquced by defendant,. the. facts proved are broad enough to support
an inference thi'lt other similar sales .have been .made-sufficiently so
to warrant a ,decree (tl;te.evidEmce on other points being satisfactory)
for an accounting as welt. i .

. There is no proof as to the process by which the dyestuff sold to
,r,ollman wasmade.lpthe Kalle Case, howev.er, both courts held
that the patent was £or a product, irrespective of the process by
which it was made, am:t .fQund infribg~tn'ent in an article which re
sponded to the testsprflscribed in the claims. •The same construc
tion should be followed· .here; but, even if this court were not con
trolled by the earlierdecisi9ns, and were persuaded; that infringement
could be predicated of a.product which responded to those tests onIv
when it wasproduceq by the pro.cessesof the patent, th~ .complain
a,nt's right to rclief, 1.lpon the reebrd in this case, would not bear
feeted. The prior discussion in t1il~. Kalle Case and in:this has resulted
~ the conclusion tha~ J\lUus: was the first to give to the art an un
sulphonated ,water-sqlyble,§afranine, aZQ naphthol, and;was the first
tq ,Point .out two ways in .w.hich it might he produced.. The washing
process, .only, w~s. discuss~dat length in theXalle 'Case, but the
acid. process,asM'~ll, was held to disclose invention. How a chem
ical product·.is niad~is a quest'ion .which the makei ,alone can· answer
~I\lit~ ahsolutecer~~\~ty;All the experts in> the world,ifthey did not
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see it made, could testify only to inferences. based upon their ac
quaintance with the literature and practice of the profession. Two
ways, and two ways only, to produce the product defined in the claims
of the patent, are shown to be known to the art. Its literature has
been ransacked. In the Kalle Case and this together nearly a score
of experts, many of them men of the highest attainments, not only
in the art generally, but also in this branch of it, have been examined
and cross-examined, and no process other or different from the two
described in the patent has been indicated. Were such other process
known, it is unthinkable that in this enormous mass of testimony there
should be no hint of its existence. If, then, complainant shows that the
product is within the definition and responds to the tests of the claims,
and nothing further appears, it is a legitimate, and, in the state of the
record, an irresistible, inference that it was produced by one or other
of the indicated processes. If defendants have discovered some new
process, which they wish to keep as a business secret, a court might
not compel them to divulge it, but they could at least show by affirma
tive proof that some one or more steps (or all the steps) of the pro
cesses set forth in the patent had not been followed in the manu
facture of the product. In the absence of any such proof, complain
ant would establish a prima facie case of infringement, even if the
process were read into the product claims.

The contents of the two cans purchased by Pollman were submitted
to Dr. Henry Morton for chemical analysis. He testified on the di
rect that he had examined and tested the coloring matter taken from
them, and that it substantially consisted of the coloring matter claimed
in claims 2 and 4 of the Julius patent in suit; one of the cans, how
ever, containing a mechanical admixture of the dyestuff known" as
methylene blue. No expert was called by defendants to showthat their
cotton navy blue dyestuff would not respond to the tests of the patent,
or that it was not in fact a water-soluble safranine azo naphthol. They
confined themselves to an exhaustive cross-examination of Dr. Mor
ton, in the course of which he set forth in detail the tests by which
he satisfied himself that defendants' dyestuff was substantially that
of the patent. Briefly stated,theSe were the tests: (1) He placed a
gramme of the dyestuff in '100 grammes of water, with the result 'Of a
solution without precipitate. (2) He stirred a few grains of the dye
stuff in a little sulphuric acid, Whereupon th'e sulphuric acid as
sumed a blackish-green color. (3) He took fiber mordanted with
tannin and tartar emetic, and,introduced it into a solution of the dye
stuff. It is unnecessary to give the details. The fiber was first
dyed, and then tested by washing in a soap solution, about such as
would be used in a laundry. The same piece of fiber was hung up
in a window, partly covered, and' showed no fading- after exposure for
several days. (4) He treated another portion of the dyed fiber· by
zinc dust and acetic, acid-a "well~recognized reduciilg agent"
whereupon the red color of safI-afiiile was developed. (S) He treat
ed another portion· with caustic soda, and obtained a. brown color
in solution, which, on addition o£ a. salt of iron, turned black-are
suit knownto che1l1ists as' the "hrinin' reaction."!' (6) He treated an
other portion with dilute 'hydrochloric acid aild; sl.J.lphureted hydro-
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gen, s¢turing' "the c'har,acteristic ,l)ran.ge precipitate of sulphide of
antinlOny"..",.ametaL(7) He treated apos-tion of the dyestuff it.,
selfwithzUHtdusf. andLacetic acid, thereby obtaining a red color,
which, on;pushing the reduction,. disappeared, but quickly reappeared
on exposure of the solution ·to air.. : (8) He mixed a small portion
of the red liquor .from the last test with alcohol, and observed the
color by reflected light; the color exhibited being a delicate yellow
tint, which he says is a fluorescence characteristic of safranine. (9)
He requced the dyestuff with· stannous chloride and hydrochloric
acid. The process is too.Jong to quote, but it resulted in a precipi
tate of a perfectly white color. By observing the behavior of this
substance during the operations, and by applying a test of perchloride
of iron, he reached. the •conclusion that it was alpha amido beta
naphthol,· which is one variety of amido.. naphthol.

Now, if the three c1aimsofthepatent. be referred to, it will be seen
that the above enumeration includes every test which is set forth there
in, The expert was a chemist of high attainments and large experi
ence, fully, competent to conduct the various technical processes of the
laboratory by which such,testsare made., He was cross-.examined at
great length, and gave the. detail of those processes. The court is
wholly witho.utthe profe$sional knowledge which would enable it to
decide whether those processes were conducted inconformity to
scientific methods. Upon: the borders of the vast wonderland of
chemistry it must pedorce :wait till som~ one skilled in the intricacies
of that science' and art appeaJ1$: to lead the way through its labyrinth
ofterrns.and:symbols.. Noex'pert was called by the defendants to
show that; in :this, that,.orthe other particular, Dr. Morton's tests
were improperly conducted. ,No expert testified thathe had himself
applied the.tellts of thec1abrtsto, defendants'dyestuff; with, some other
or different result from that obtained by Dr. Morton. No expert was
called to show that the residuum which Dr. Morton satisfied himself
was amide naphthol was reeJly something else, or that the residuum
which he satisfied himself, was saftanine' was not safranine at all. An
elaborate :andhighly technical argument is presented in the briefs,
directed. to prove this; but, bey~md merely elementary propositions,
the court cannot take i~s. chemistry from counsel. .The obscure ac
tions and reactions .of c4eroical processes require for their compre
hension the st.\Jdyand investigation which qualify the expert, and the
expert's statem~t should be given. as .other evidence is, with full op
portunity for cross-examination. It· ~s .contended that, upon Dr.
Morton's own showing, he did not sufficiently establish that the red
color (see teSf7,.supra) was safranine~ ltis insisted that safranine is
not the only substance with a disappearing and reappearing red color.
The witness, it is true, admitted that there' are many coloring matters
of variousshade'$ whi~h: :l~secolor on reduction and regain it on
oxidation; butrhe l!.ddedthat,so.far.as heknew,~~safranine is the only
colorwhich.can 'be obtained from a blue dyestuff, which on gradual
reduction first:,beqomes,red,:then colorless, recovedngits color on
exposure to the air'!' ,"ItrIIlayJ:).e .•dmitted that pr<;>bably there were
dyestuffs"or ~lors in"the wodd.-w,hich' the witness had never seen or
heard of, but, when, a· C01l}Mte1'!t. e~pert witnessha:s·given. such testi-
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many as is above quoted, the identity ofthe red color of the test with
safranine is made out prima facie. If there are other colors which will
give the same results, it is for the otlierside to show some reference
to them in the literature, the experiments, or the practice of the art.
The complainant is not required to eliminate by affirmative proof every
other substance in the universe. Moreover, the witness applied an
independent test (the fluorescence test, No.8, supra) which indicated
that the red color was safranine, as to which test there was no cross
examination. The only criticism which the brief makes on this test
is found in a dozen Hnes. It is asserted that Dr. Morton did not lay
any stress on it, and that it is not recited in the patent. Dr. Morton
did assert that the delicate yellow tint displayed was characteristic of
safranine, and the fact that the patent does not mention it is imma
terial. What the patent says is that upon a certain reduction "a
safranine is produced." How the experimenter shall establish the
fact that the residuum produced by such reduction is a safranine, the
patent does not undertake to provide,and any test aQProved by skilled
experts may therefore be employed. Two other facts are mentioned
in the brief: That naphthalene red dissolves very readily in alcohol,
with a bluish-red coloration, the dilute solution exhibiting a magnifi
cent cinnabar red fluorescence. and that the ethereal solution of
Reissig's red-colored bases exhibits a yellow fluorescence. It is not
perceived in what way these facts affect the conclusions which Dr.
Morton drew from his fluorescence test. If he had never made the
disappearing color test at all, i(would seem that the identity of safra
nine was sufficiently established by this fluorescence test. There is
no controverting evidence whatsoever in the record. The court feels
entirely confident that defendants' dyestuff is the dyestuff of the pat
ent. If it were not, complainant's prima facie case as to infringement
might have been utterly demolished in a dozen pages of affirmative
proof. The circumstance that defendants have chosen instead to de
vote their energies, at great cost of time and labor, to elaborate and
refined criticisms of complainant's proof, is persuasive to the con
clusion that it was the only thing they could do.

Under the authority of the Kalle Case, the sale of the dyestuff of
claims 2 and 4, with instructions such as were furnished to Pollman
on the occasion of his first purchase, constitutes an infringement of
claim I.

Complainant may take the usual decree for injunction and account
ing as to claims I, 2, and 4.

THE HARTFORD.
THE MANHATTAN.

(District Court, S. D. New York. uctober 30, 1903.)

1. COLLISION-STATE RULES FOR EAST RIVER NOT AFFECTED BY NATIONAL
PILOT RULES. '

The .state statute requiring' vessels navigating the East river to keep
near the middle of the river is not changed or superseded', by the pilot

-rules established by Act June 7, 1897, c. 4, 30 Stat. 96 [U. S. Compo St.
1901, p. 2876].
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:a. isAME,.+fh'llA:M:SHIP;AND Tb..,J;FAIL11ltJlloFrTOG 'l'0 KltE:p IN' ltIDDLE m' EAST
. R11'lr,tt·:·,\, .'JB ,."r· .. . •

..A.,~ug :with a to:w~~~;'ijl ia~li for, a collision betlYeen her tow and a
stelplll'lh~p. ill )J:astriver' on,: the ground that she wM near tbe side of the
river' 'Without· necessity, and. in violation' of the statutory rule requiring
all vessels to keep near the middle,' and also for ber failure to have a
lookol,1t..' : '.

r. BAME:"'--IlI61tTs-EvIDENcE CONSIDE:RED.
Oonflicting testimonyexamined,and. h;ZtZto clear a steaml;lbip from the

charge.of :faUlt in notobl;l~rving.a' meeting tug with a tow. In East river,
in tqe lnlgAt, in time to avoidcollisio~with her tow, on the ground that
tbe. ri4;!s side lights wer,e not burning.' • .

In Admiralty. Suit for, ~,~Hision.
Carpenter & Park, for lib,ehllts and the claimant of the Manhattan.
Wilcox & Green, for claimant of the Hartford.

ADAMS, District Judge.' Thisaetidn arose out of a collision be
tween the libellants' barge American' Eagle and the 'steamboat Hart
ford, which happened on the 17th of May, 1902, a lit~leafter 8 o'clock
p. m. in' the Vicinhy of the Brooklyn Bridge. The ba:tge, in tow, on a
hawser of about' 20 fathoms, of the steam lighter Manhattan, in com
pany with a.noth~r vessel 'alongside of her, was proc~eding to the
westward and the Hartford was going, under her own steam, from
old pier 24; . East River, to 'Hartford;. ~1;)1lnecticut. The night was
dark but clear and the tide the strength of the. ebb. The effect of
the collision was to overturn the barge, causing the loss of her deck
load of iron and the effects of the crew. The action was brought
against the Hartford and the Manhattan was brought in by petition.

The collision occurred on the Brooklyn 'side of the river, where,.
on account of the ebb tide, it was necessary for the Hartford to go to
g~t a headingl1p the river, but there was no necessity for the tow
being there. The Manhattan was out of her proper place in the river
and this was a fault on her part .for which she must be held. The
A. Demarest (D. C.) 25 Fed. 921 jBro~kl:Yrt Ferry" Co. v. United
States (D. C.) 122 Fed. 696,,703~ . ..... .

The rule requiring vessels to keep in the middle of the East River
established by state statute has not been changed by the pilot rules
by Act Congo approved June 7, 1897,. c. 4, 30 Stat. ?6 [U. S. Camp.
St. 'tgol, p. ~876], the object of the local rule bemg to keep ves
sels away from the vicinity of the piers, in order that vessels prop
erly using the wharves, shall not be imperiled by vessels going up
or down the river. The Breakwater v. New York, L. E. & W. R.
Co., 155 U. S. 252, 15 Sut5; Ct 99, 39 L~ Ed. 139. And the United'
States statutory regulations for the prevention of collisions, especial
ly provide (Article 30) that:

. "Notjllng 11;1 t,b,ese rulesl$paIl Jpterfere witp the operationof a special rUle,.
duly made by local authority, relative to the navigation of anY barbor, river,..
or inland WrftterE,,", act .A.:ug.19, 1890, co 802, 26 Stat. 328 [U. S. Comp. St.,
1901, p. 2871].,: r

"
'8. Signals of meeting vessels, see note to The New York, 80 C. O. .A.; 63Q.-
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The Manhattan was also in fault for not having a lookout.
The determination of the controversy with respect to the alleged

fault of the Hartford for not observing the Manhattan and for that
reason participating in the collision, turns principally upon the ques
tion whether the Manhattan, owned by the libellants, had her side
lights set and burning. It was alleged on the part of the Hartford
that there were no colored lights visible on the Manhattan, and that
those navigating the Hartford were not aware, at first, that ,the tow
was coming down the river but supposed, until the collision was im
minent, that it was bound up the river, in the same direction as the
Hartford. On the part of the Manhattan, it is alleged that her side
lights were properly set and burning.

Of the many witnesses examined on behalf of the Manhattan, but
few te~tify to the lights being set and burning before the collision,
viz.: the master of the Manhattan, her deck hand, a boy on board,
named Becker, and, possibly, a deck hand of the tug Annan, which
was in the neighborhood and took the men off the barge after the
collision. All these witnesses testified in court excepting Becker,
who was not present but was examined subsequently out of court.
Their general testimony is met by the testimony of five witnesses on
the Hartford to the effect that they were looking carefully for lights
and, while they saw the white lights of the tug and tow, no colored
lights were visible. This was not an after thought, because those on
the Hartford charged the Manhattan with fault in this respect within
five or ten minutes after the collision, when the Manhattan, having
gone down the river to pick up the barge, returned alongside the
Hartford with her lights then burning. And the answer, filed shortly
after the collision, specifically sets forth this alleged fault.

A careful examination of Becker's testimony, particularly the cross
examination, leads me to the conclusion that the witness should not
in any respect be relied upon. It has also led me to a careful ex
amination of the minutes of the testimony taken on the trial. When
arrangements were made for the examination of the additional
witness, it was upon the theory that he was a recently discovered
deck hand, who was missing when the trial took place. The witness
who was examined out of court, was a boy, who had been described
by the master of the Manhattan as a passenger, some friend of the
owners, who had just happened to come into the pilot house. Pear
son, deck hand of the Manhattan, said that he saw the other deck
hand put up the colored lights. The absence of this other deck hand
is not sufficiently accounted for. The witness Becker testified that
he put them up. He said that he was 16 years old at the time of
the collision and getting $25 per month, deck hands' wages, which
is, at least, doubtful. He also said he had within about a week of
the trial been re-employed by the lib~llants at that rate of wages.
These facts, with some other discordant testimony, discredit all these
witnesses, and no testimony remains in support of the lights being
set and burning at the time of the collision, excepting, possibly, that
of the witness Gabriel, the deck hand of the Annan mentioned. His
testimony was not particularly impressive. He appeared to be the
only one on the Annan, who was willing to convey the impression

125F.-36
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that he sa,W theqiglfts :1)urnmg 'at' die· tifue ,Of the ·cbllisioh..• 1 He. tes
tified, on cross-ex1imi~::!HOi1,that;hesawthelightswhen the Annan
crossed the Manhattah')s :':'1)ow, which was after the colHsi6tl, and it
is likely that if he adu1il1ys,aw the lights, it was after they Were lighted
subsequent to the collisi(jo;'.! . .

I aminc1rned to, beHeVe'from the circumstances and the straight
forward testimbni from' tlie Hartford, including that of a lookout,
that the Manhatbn's <;olored lights wer~ not burning until after the
collision, and it fol1owst~at the allegatitm of fault on the part of the
Hartford for not s~eing;tbe'Manhattanfai1s. The Westfield (D. C.)
38 Fed. 366; The MOl1motithshire (D. C) 44 Fed. 697;' The Viola
(D., C.) 59 Fed. 632; TI1~ +'ivingstone{D. C.) 87 Fed. 769,775; The
Lansdowne (D. C.) 105 Fed·.436. . ,

Another allegation of fault on the part of the Hartford wars, that
she exchanged a sigril?-19H~o \vhistleswith the Manhattan: This she
denied and her witneSses say that the Orily signal of such character
that she gave was toa trig, towing two car floats, 1>bt,tnd down the
river on the· Brooklyn 'side: The· finding· on. the credibility .of wit
nesses with respect to lights is decisive of this question also.

Libel dismissed as to the Hartford;

In rei S.P.ATTERSON & co.
: [

(DIstrict Court, ~. D. Texas. Aprll17, 1~.)

No.45f.

1. BAN~:~i~~;:~t~l)~,:~t~i~Cci~~ll~~t~O~~~-;~I~1t:~ar::t~:ent. to
. a wbllj!esale h<lUse 'all '1; basis for Icredit; ·whichwu:. signed, and· "stated
th!lJ ·ftJVlj.~ ,I'a tI;\l~ nlJ.il,ac(l\lrate statement of our as~ts and .liabilities,"
andsll0p;ld stand as t!?,allsp.bsequent purchases unless Il9tice was given

" ~~Cl;lll'llg~, :anqth~y bi>~D:d ,tp:emse~v¢s to ,give such notice in case of any
(material ·change. 'In tliiHtem.ized' statement of liabilities was a question
asking'for' the amoUnt' f1dutH'elatitVes,'1 .whfchwaSlllUll.nSwered, aIthougb
theY. atnhe time owed ,$3tfiW to"l; rEl1l1-1;f.ve.. Hdd-; that, unqer the. general
repr~eD,tatipn that it wJ,l~, a t111e.anp.llc~urate .$ta~E!Ptent. the omission
to answ.e~ sllchquestloIi'was' a concea@ent wllich. was equivalent to a
fraudulent represeiitatloii; .and entitled' the; creditor .. to reclaim goods
wbich wer~ shipped:<ln'credlt in· relianceonsucih statement.

2. :SAME. I. J.r:.rj ') 'I"',!', .

T~shil?m!IDt of gQo411;:t4re~ Illonths:aft~, sucj1 'E!ta,tementwaliJ made,
and ·m. reliance tllerElQn:,. ;;Wi~hGut ftlrtjler' inquiri~s".1¥l notification of
change ,having been giYen,ws.S' not; such n:egligence on the part of the
13eller lis to Jaebarft from the 'rlgllt"Ij;() rescind the sale., I . .
, t. I, i 1 '~ l

In Bankruptcy. On ,.Ci!ettificate ftom referee.
Sam A.; :J;;.:eake, for peritiortersl:
Siqney L~ Sam\lelS;fbr 'trtist¢e.

1: :":)1" ;. . ~. J ( II' : I" - I • j :

:IMEEKj'~ist1"ict Judge.: J.'S;.Ballterson&Co.j,the bankrupts, were
nierchants:i:loing busirless''at Fros,tj" Navarro: cotinty,Tex, Early in
the ye~F Igoz;Feder,Silberberg"& Co." a large mercantile firm doing
busineS$i!in Cincinnati, Ohio, receiv.ed through one of their traveling
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salesmen an order for goods from J. S. Patterson & Co. This order
amounted to $1,133.10, and was sought on a credit. Feder, Silberberg
& Co. immediately, and before extending the credit, instituted inves
tigation, through the usual channels, to ascertain the financial standing
and rating of J. S. Patterson & Co. Not being satisfied with the
information secured through these channels, Feder, Silberberg &
Co. called on J. S. Patterson & Co. for a financial statement of their
affairs, and sent to them a blank form to be filled out. The letter
accompanying the blank form requested that all questions in same
should be answered "either in dollars and cents, or by the words 'No,
None, Yes, or Nothing.''' J. S. Patterson & Co. complied with the
request, and forwarded the following financial statement:

Credit Department.
Statement made this 14 day of Feb. 1902. Feder, Silberberg & C.o. Cincin

nati, 0., by J. S. Patterson of the firm of J. S. Patterson & Co. City of
Frost, State of Texas, which firm is composed of the following persons (giv
ing names in full), J. S. Patterson, and J. H. Patterson ...•••••••...•••••..
(Co-partnership) and engaged in the business of Dry Goods.
( unlimited )

Resources:
Cash on hand or in bank ••••••...•.•••••..••••••••••••••••.••••..•
Cash value of merchandise on hand ...............................• $7,000
Cash value of book accounts and notes that are good and collectible.... 7,000
Cash value lands, houses and other real estate. .. .. .. 3,000
Cash value of personal and all other property not specified above. .. 2,000
Are all the above assets in your name'! If any parts are owned

jointly by husband and Wife, so state here .

Liabilities:
Amount of Indebtedness on merchandise due •••••.••.•..••.•.•••.• 1,5(){)

u" " " " not due 500
U "notes or other obligations both due and not due .

Number and amount of mortgages or deeds of trust held agaillst real
estate or personal property ..•.••••••••••..•••.•..••••.....•.......

Due· relatives ...............•..••...••...................•..•...•..
Amount of security paper my name is on, due or not due ..••.•••..•••
Amount of any other liability that I may be liable for .•••••.••••••••••

Resources Over Liabilities:
How long have you been In business'! Four years In Frost.
Do you own storehouse and dwellings? Yes.
Amount of insurance on stock 5000. On storehouse 1500.
The above is a true and accurate statement of our assets and liabilities,

and upon which we desire credit based, in our purchases from Feder, Silber
berg & Co. and the same shall stand as to all subsequent purchases, unless
at the time of such subsequent purchase or purchases we shall notify them
of any change in our assets or liabilities, and hereby bind ourselves to give
such notice in case of any material change in our pecuniary condition; other
wise all subsequent purchases to be made on the faith of the above statement.

Sign here full name of firm: J. S. Patterson & Company.
By whom signed: J. S. Patterson. a member of the firm.

Henry Hermann, credit man for Feder, Silberberg & Co., testified
that on the strength of this statement his house shipped the bill of
goods on Febr~~ry20, 1902. ' Some time in May, 1902, another order
for goods was received by the house, through its traveling salesman,
for September delivery, This order amounted to $793.5°, and the
goods under it were duly shipped and delivered. J. S. Patterson
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& CO. were,~djudicated bankrupts on the 9th day of December,
1902. At the first meeting of creditors it developed from the testi
mony of]; S~ Patterson that at the time of the making of the financial
statement to Feder, Silberberg & Co. his firm was indebted to his
cousin, L. E. Patterson, in the sum of $3,500; that the consideration
for this indebtedness was borrowed money. The financial statement
of J. S. Patterson & Co. was shown to be untrue and inaccurate in
several respects, but it is not considered necessary to state or analyze
such untruthful and inaccurate portions of the statement. Feder,
Silberberg & Co. did not know of the indebtedness of J. S. Patterson
& Co. to L. E. Patterson ;until theexaPlination of the bankrupt at
the first creditors' meeting. They at once filed their application
before the referee to have the goods shipped to J. S. Patterson &
Co. under the May order, that were on hand, segregated from the
stock in .the possessiol1 of the trustee of the bankrupt estate and
returned to them, on the/Sround that the title thereto had not passed,
by reason of the fraud perpetrated on them by J. S. Patterson &
Co. This application was resisted by the trustee, and a hearing had
on the issue thus made before. the referee. Henry Hermann testified
that in extending credit on the February ilnd ,September shipments
he relied ori the truthfuln'ess 'of the financial statement made in Feb
ruary; that he relied solely on that statement in extending credit on
the September shipment; that, if he had, :known or discovered the
statement to .be false, h~ would not have reliedtipon it, nor would
he have ext~l1ded the credit; that he would not have given J. S.
Patterson & Co. the line of credit he did, had he known they were
in~ebted to a relative in the sum of$3,500. The corwmondence in
eV1dence tends to prove the February order had been accepted by
Feder, Silberbe'rg & Co. before the ,receipt of thestatement,and that
the sellers were only awaiting the arrival of certain goods to complete
the order before' making the shipment. However, the insistence of
Feder,Silberberg,&Ca. tfpona,'finandal,statemenLbe£ore any ship
m,ent of, gQ9QS'" ~11q .,the entire course.of,dealing .between·the parties,
stripped of the polite phrasing of I;ommercial correspondence, clearly
establishes the. truthf)..11ness of Henry Hermann's eyid~nce, and that
the Cincinnatd.1ouse placed its mainreliapce and extend,ed,credit on
the financial sta~ement. J.·S. Patterson testified that; he, knew of
the indebtedness of $3,500 to Lhi,s:lcousirrat the time of making the
statement, 'but f'justkeptitprivate." ",After, hearing, the referee re
fMsed and di$~ls~ed. the NlPl~c#ion,~rlq' ~heapplicants comp1<;linand
appeal from t1:l,1S rulmg.;, c",,;', ,r,' "

,In order that the rightsofalLpatties',might be preserved pending
this appeal, theteferee.(ji-det~ ihe'pt'tlperty claimed byFeder~ Sil
berberg & Co.. tob.~ap'pfai~eq.bitt rdusedto separate and segregate
it,because such segregation 'would involve loss and expense to ,the
estate. In event.the prope.t'!tyoi tM~sta,teis sold by ordetof the
rderee, funds arising from' the sale, of:tlrtf ,goods claim~dbyFeder,
SiIberberg.;&CQ. will' be subject to the adion of the court .on thi's
appeal., ',: ~;' I; ,

,It is well 'settled;that 'Tepresentiltions as to the financial status of a
buyer made as a basis ,of credit, !andknown by thepa;rtymakitig'
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them to be false, and but for which the sale would not have been
made, are fraudulent, and entitle the seller to reclaim the goods so
obtained by fraud. Turner v. Ward, 154 U. S. 618, 14 Sup. Ct. II79,
23 L. Ed. 391; In re Weil (D. C.) I I I Fed. 897; In re Epstein (D. C.)
109 Fed. 878; Gainesville National Bank v. Bamberger, Bloom
& Co., 77 Tex. 48, 13 S. W. 959, 19 Am. St. Rep. 738; Lowdon et aI.
v. Fisk et al. (Tex. Civ. App.) 27 S. W. 180; Schwartz et al. v. Mitten
thaI et al. (Tex. Civ. App.) 50 S. W. 182; Schram et al. v. 3trouse
et al. (Tex. Civ. App.) 28 S. W. 262. Counsel for the trustee contends
that the bankrupts, in failing to set opposite the words "due rela
tives" the amount owing L. E. Patterson, were not guilty of making
a false statement or misrepresentation; that the bankrupts had been
requested to answer the various interrogatories in a blank form by
placing opposite thereto the figures in dollars and cents, or by an
swering "No, None, Yes, or Nothing," as the query and their finan
cial condition might indicate; that their failure to plac~ anything
opposite the words "due relatives" gave notice to the parties seeking
the statement that the bankrupts refused to answer the question, and
that therefore the statement could not be re,lied upon as accurate and
correct in that particular.

The financial statement of Patterson & Co. must be construed as
a whole, and the general statement appended thereto must be consid
ered in connection with the itemized statement under the heads of
"Resources" and "Liabilities." ,They assert, over their signature,
that they have set forth a true and accurate statement of their assets
and liabilities, that they desire a line of credit based thereon, ,and that
the statement shall stand as to all subsequent purchases unless at
the time of such subsequent purchase or purchases they shall notify
the sellers of any change in their assets or liabilities, and they bind
themselves to give such notice in case of any material change in
their pecuniary condition, and, in event no such notice is, given, then
aU subsequent purchases are to be made on the faith of tpe state
ment given. In view of these representations and stipulations, it is
my opinion Feder, Silberberg & Co. were justified in indulging the
conclusion that J. S.Patterson & Co. owed nothing to relatives.
They alone were in possession of the necessary information to make
a ,true and accurate statement of the financial condition of their
firm. They were invited to make such statement by distant mer
chants, in order that the latter might determine whether ornot they
would be willing to accept their orders and ship valuabl~ merchan
dise to them on a credit. J. S. P,\tterson & Co. accepted the invi
tation, made a statement and represented it was true~ and accurate,
and yet, owing a copsin' it large sum of money, they placed no figures
opposite the words "due relatives." It will be noticed that the words
"true and accurate," as used, do not qualify the particular items of
the statement, but qualify the "statement of our assets and liabili
ties," so that they vouch for the truthfulness and accuracy of the
statement as a whole. Even though the failure to set forth the
amount "due relatives" in the statement were not considered a posi
tive misrepresentation on the part of J. S. Patterson & Co., yet under
the circumstances it is such a suppression of the truth as amounts
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to a suggestiori of falsehood, In the case of Stuaitv. Wyoming
Ranch Qompany, 128 U. 8;:383;9 Sup. Ct. WI; 32 L. Ed.lt-39, Mr,
Justice.Gr~y, i~ delivering the opinion of the court, says: .

"In an Il.ctio'I1 of deceit .it is true that silence :as to n material fact is not
necesSarily; .as,a:!matter of law, equivalent to'atalse representation. But
mere silence is ,quite different:fro91 concealment; ,aliud est tacere, aliudcelare.
A suppressio~ of. the truth mar, amount to a .suggestion of falsehood; and if,
with intent tl) deceive, either pa'rty to a contract of sale cOJ;lceals or suppresses
a material fact,which he Is iugood faith bound to disclose, this Is evidence
of and equivalent to a false tepresentation,llecause the concealment or sup
pression is in, effect a representation that what ~ disclosed is the whole truth.
1'he gist of theac):io/l is fraudulently produeing a false impression upon tb.e
mind of the other party; and, if this result is accomplished, it is unimportant
whether the nieansof accomplishfug it are words or acts of the defendant, or
his concealment'oll,.suppreSsWlt of material facts not equally within the knowl
edge or reach <If pla~ntitr."

The failure ofPafter!3Qn & ·Co. to set forth. the amount due rela
tives, to'gether Withtheg-erieral representations ,made at the end of
the statement,dt!arly brings! this case within the above rule. .

It is also contended by ~ouns'eHoI:' the trustee that Feder, Silberberg
& Co. were guilty of negligente in accepting the May order for goods
to be shipped in September, without making additionalinvestigation
as to the fimEnCiaJ condition. of J. S. Patterson & Co. i that 'they
should not have relied on the statement made in February as a basis
of credit.for goods' ordered in May. Tne bankrupts had stipulated to
notify them .. 6f anyrnaterial change in. their peqmiary condition.
Even though this were not sufficient to relieve Silberberg & Co. from
the exercise df .care and di1ig~nce, yet the time intervening between
the date of the' statement and the date of the second order and the
~elivery of the goods up.derit was not sufficient to deprive them of
the right to, telyon it. Suchstatemeritsare made as the basis for
continuing credit; and it is riot necessary that they should be made
exactly ~t the time of the"$ille. S,uch a requirement would be un
reasonable. '. The~erigth of tirne tbathas elapsed since making the
statement, within reasonaole limits, is for the consideration of the
court in passing upon the extent that the sale was actually influenced
thereby. Lowdon et a!. v. Fisk eta!. (Tex. Civ. App.) 27 S. W. 180:
Schram et'al. v. Strouse etaL(Tex. eiv. App.) 28 S. W. 262.

lam of the opinion that th~ order heretofore entered by the referee
overruling and dismissing th'eapplication of Feder, Silberberg & Co.
is error, and should be set aside, and thaHm order should be entered
allowing the application and directing the goods identified as belong
ing to Feder, Silberberg &, Co.' to be turned over to them, or, in lieu
thereof, the amount. of such goods upon sale by the trustee. The
costs of this appeal will be taxed against the trustee., .
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'IHE NEW BRUNSWICK.

(District Court, D. Massachusetts. October 30, 1903.)

No. 1,394.

1. MARITIME LIENS-HOME PORT OF VESSEL-PLACE OF ENROLLMENT.
Allegations that a Maine corporation, the owner of a vessel, had its

principal place of busi;ness in Boston, and tbat the vessel was there en·
rolled, are not sufficient to show that Boston was the home port of the
vessel.

2. RES JUDICATA-SUBSTANTIAL IDENTITY OF CAUSES OF ACTION-ALLEGIKG
DIFFERENT GROUNDS Fon RELIEF.

A decree on the merits dismissing an intervening petition to establish
a general maritime lien on a Maine vessel for supplies furnished in Bos
ton is a bar to a second petition to establish a lien for the same supplies,
under the statute of Massachusetts, on the ground that she was a domes
tic vessel because enrolled in Boston, since the subject-matter of the two
petitions is the same and the causes of action .substantially Identical,
and under the liberal rules of practice in admiralty both grounds for
relief might have been alleged in the, first petition in the alternative.

I. SAME-MATTERS CONCLUDED BY JUDGMEliT.
Under the American rule the identity of the causes of action in two

Buits cannot be tested by Inquiring whether the same matters might
have been proved under the pleadingS,but the· second suit will be barred
if the parties and relief sought are the same and the matters essential
to sustain the cause of action alleged might have been proved in the
former action under appropriate pleadings.

In Admiralty. On motion to dismiss intervening petition.
Carver & Blodgett, for petitioner.
Arthur J. Selfridge and Wm. Lewis O'Brion, for claimant.

LOWELL, District Judge. Morrison filed an intervening peti-
tion against the proceeds of the steamer New Brunswick, alleging
that the steamer was of Portland, in the District of Maine, owned by
a Maine corporation j that he had supplied her with coal and labor
while she was lying at Boston j that she was in need of supplies,
and that they were furnished oil her credit j that he had duly filed
with the city clerk of Boston the statement required by Mass. Rev.
Laws, c. 198, § IS. The petition thus appeared to assert a lien
of two sorts: First, a general maritime lien; and, second, a stat
utory lien upon a foreign vessel. The libel was filed before the
case of The Roanoke, 189 U. 8.,185,23 Sup.Ct. 491, 47 L. Ed. 770,
had appeared in abound volume of reports. That case decided that
the statutory lien does not affect foreign vessels, and so Morrison be
came limited under his pleadings to the general maritime lien. Near
the end of the trial his counsel suggested that the steamer was en
rolled in the port of Boston, and might therefore be deemed a do
mestic vessel. He moved to amend his petition by alleging this, but
the motion was denied upon the ground that it came too late, inas
much as the case had been tried nearly to a conclusion upon the
undisputed allegation in his petition that the steamer was a Maine
vessel. The court held, on' the evidence, that there was no general
maritime lien upon the vessel, and dismissed the petition. There
after Morrison filed a second p~titionJ which aUeged that t\1e New
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Brunswick was owned by a Maine corporation which had its usual
place of business in BoSton, at1cI" that the Steamer was enrolled in the
Boston customhouse; that t4e coal was needed for theyessel's use,
and was supplied t'oher by the petitioner, who duly filed the statutory
statement above referred to, arief became entitled to a statutory lien
upon the steamer. The claimant, has moved to dismiss the second
intervening petition upon two grounds : First, that the matter is
res judicata; and, second,:that the intervener, by filing the first
petition, elected to establish his' claim as a general maritime lien,
and by that election is precluged from claiming a statutory lien.
, Is the matter of the second petition res judicata? The time for
taking an appealfrom the decree upon the first petitio'n has been ex
tended, but no questionhasbeen made that the decree is final, nor
has objection been made to the form of the claimant's motion to dis
miss. ,The questio~of the: sufficiency of the second petition is squarely
presented. Upon precisely what; grounds Morrison seeks to main
tain this petitklT1 is not easy 1'0 determine. Its allegations differ from
those of the first petition' only by'the omi!/sion of the, explicit allega
tion that thl; steamer was.a MainevesseI, and by the addition of allega
tions that her owner had its usual place of business in Boston, and
that she was enrolled in the Boston customhouse. In the first peti
tion thecoal is said to have been ordered by "her m~ster and agent";
in the second by "the agel1t for the owner." ,probably the same per
son. The place of enrollment does not ordinarily determine the
home port of the vessel as against the place of the owner's incorpo
ration. The Havana, 64 Fed. 496.,I~ C. C. A. 361. There all the
business of the corporat~on, except the transfer of its stock, was
done in New York or on the high seas (see The Havana (D. C.) 54
Fed. 201), yet the vessel's home was deemed to be in New Jersey.
If the intervener desired to set up that, for the purposes of this case,
by reason of estoppel or otherwise, the New Brunswick was to be
deemed a Massachusetts vessel, he should have done so directly. He
has alleged a statutory lien, but the facts he has set :out do not sup
poz:t the allegation. It is doubtful if the allegation just mentioned,
unsupported as it is by the facts set out, would bar the petitioner
from asserting under his second petition that he has a general mari
time lien-the very matter, decided .upon his first petition. The
petition cannot be sustained as for a general maritime lien, for that
matter is admitted to be res judicata; ,nor as for a statutory lien
against a: Massachusetts vessel, for it contains no sufficient allegation
thaUhe vessel's home port was in this state.

Even.,if the second petition be deemed to allege,specifically, as
probably was intended-otherwise it must undoubtedly ·fail---<that the
New Brunswick was a Massachusetts vessel, the result is the same,
The doctrine of reS judicata has two applications. In Werlein v.
New Orleans, 177 U. S. 390,397, 20 Sup. Ct. 682,44 L. Ed. 817, it
was saiq:that: . ' "

.iA· former jUdgment betWeen· the parties (or their privies) upon the same
cause of action as that stated ,in. the second,. case conStitutes an absolute
bar, to ·the prosecl,ltion of the' second action,; D?t only as to every matter
which was offered and re<;leived to sustain or defeat the claim or demand,
but as to any other admissible matter which migbt have been offered for
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that purpose.. Where the second between the l'Jame parties Is upon a differ·
ent claim or demand, . the judgment In the former action operates as. an
estoppel only as to those matters in issue, ·dr points controverted, upon the
determination of which the finding or verdict was rendered."

See, also, Columbv. Webster Co., 84 Fed. 592,28 C. C. A. 225, 43
L. R. A. 195; Foye v. Patch, 132 Mass. IQ5, no. Does the case
at bar fall within the first category? Is the cause of action the same?
The same supplies were furnished by the same petitioner to thC7 same
vessel of the same owner, at the same time and place, in the same
manner and with the same need. Nothing has happened or has been
discovered since the first petition was filed to affect the rights or rela
tions of the parties. The only difference between the two petitions
concerns the home port of the vessel. There is ambiguity, indeed,
in the expression just quoted from the decision of the Supreme Court
that a former judgment constitutes a bar as to every admissible matter
which might have been offered to sustain the demand. The phrase
is a common one, and has been substantially repeated in many con
sidered cases. Did the court mean to bar only those matters which
might have been offered to sustain a plaintiff's demand· under the
existing pleadings, or all those matters which might have been offered
under appropriate pleadings ? If only those matters are barred
which might have been offered under the existing pleadings, then the
cause of action stated in the second petition here before the court is
not the same as that stated in the first. Under the first petition,
Morrison was not allowed to show that the New Brunswick was a
Massachusetts vessel.

In Hunter v. Stewart, 4 D. F. & J. 168, a bill in equity for the
transfer of certain shares of stock was dismissed on the merits.
Later the original plaintiff brought a bill for the same relief upon
different grounds, known to exist when the first bill was brought.
Lord Chancellor Westbury held the former judgment no bar, and said:

"The validity of the defense depends on the inquiry whether the case
made by the plaintiff in his present bill be the same with tbat stated in the
former bill, or could have been given in evidence under the allegations which
such former bill contained. The conditions necessary for the validity of a
defense of this nature are, in my opinion, best collected in a well-known
passage from the commentary of Vinnius on the 4th book of the Institutes,
and which is in these words: 'Exceptio rei judicatre non aliter agenti obstat
quam si eadem qurestio inter easdem personas revocetur, itaque ita demum
nocet, si omnia sint eadem, idem corpus, eadem quantitas, idem jus, eadem
causa petendi, eadem conditio personarum.' "

See Paton v. Sterling, Morr. Die. 12,229. In Herman on Res Ju
dicata, 96, in Chand on Res Judicata, 53, and in Freeman on Judg
ments, 259, identity of cause of action is tested by the identity of
admissible testimony. See Horton v. Bassett, 17 R. 1. 129, 20 At!.
234. Indeed, the English courts have not clearly recognized that the
bar of a former judgment is differently limited where the cause of
action is the same in the two suits, and where the matter in issue is
the same, but the cause of action is different. See Barrs v. Jackson,
I Phil. 582; Flitters v. Allfrey, L. R. IO C. P. 29.

Respectable as is the authority in support of the test by identity
of evidence, the law has been settled otherwise by the decisions of



tpfSupreiA~.Cqp~~. f'!ij W~r~~in .v. -N~wDrle;lt1S, ~bo~e c~ted, a bill
in eq~~ty 1la,d'heeq brougl;\t ~QenJojni :asa,le !;llleged to be tllegaI ,be
cause of certain :irregularities. The bilI was dismissed. Thereafter
another bjIl was brQught, witp ,the &afIle parties, to re~Qver the estate
in quesFipn" qnthe &rQund'that the lan,dwasdedicated to a public
use, .an~)p;cql1ld n~t be,so)4. The co4rL~eI4)hat the ,matter was
res Judicata, and' said: , " ," " .:: ,I ," ~'):!' 'j " ,;" , i

"The 'tli.reaJeri~eale :might,:\iAvebeen 1/legalfor a number of reasons, based
upon wfdelydiyergent facts; "but whatever thOSe reasons were, the facts upon
which they"rested were open' to tlroof in the' cliancery action, and if the city
desired.!theJlb~efitof them ItheyJ'hoUld have been alleged anci proved. It
would see~, to be quiteclellr 1:bat the, plaintut could not pe permitted to prove
each il)<lep~~i:l¢nt fact ip a e~parate ~lUit, Supppsethe city, ,had only set up
the fact crt· the registr~ of the ~udgl'.U~nt, lJ.~"a,ground for enj()IIiing the sale.
and after ,'fl, 'trial on that issue it 'h/l.d' been' beaten and jud/tment' had gone
against it;' 'could the city 'after ,that'havecolhmenced another suit for the same
purpose. a~'d 'set UP as a g~~d, .!orthe, allege(I. illegality of the sale the as
signmentq.t, the judgment QrKleln.? In s1,1ch second action 'rould not the
judgment hl, the prior action conclude the city? If not, then on bein,g beaten
on a trial cit that issue tlie' 'city. could co~mence stili another ac,tlon based on
the allegation that the judgment had been paid. Thus, llsll1any different
actl()ns lUI, the; cltymlgiht; ·allM~,gl'ound8~for ,claiining the sale. wltuld be ille
gal,could bl!., ml$tawed' seJ;~~t;lm"anli ~p on.e jud~ment would, conclude the
city, exceptasto'the particulargrouttd upon whlchthe citypr()ceeded in each
particular case;' And yet allthes~ 'dIfferent grounds wouldsitilpjy form evi
dence upon whielrthe originalca:nse .of action was based,tiliniely;the alleged
illegality of the~ apprehended sale, . They wottldform simply facts upon which
tbe,cause o~lJ,c:t;ionmig~t ~st! ,~)J.li!re is no difference in thep.ature ?f the
ground now urged in this case from the other grounds actually !Jet up m the
chancery suit." 177 U. S. 399,400, 20 Sup. Ct. 686, 44 L. Ed. 817. '

Like dedsl0nsh~ve lJ~~ rekched in· the highest courts of many
states: ,L~mbv. McC9Pk~Y:l76 Iowa, 47, 40 N. W.77; Sayers
v. Auditor General, 124 ~;Hch. 259,82 ~.W. 1045; State v. Brown,
64 ,Md. 199, I Ad. 54, 6 Atl. 172,: ~n i Columb v. ,Webster Mfg.
Co., above cited, the acts of ,negligenceaIIeged in the second declara
tioncould ~ot h;,tve been ~ven ineyidence under the first. See
So. Minn. Ry. ExtensionCo.:v. St. Pa.ul, etc., R. R., 55 Fed. 690,
/594,s C. C.A 249. In Oarev.N.'Y: & N. E. R.R.,' 172 Mass.
2II;'gl N. E.I?83,th~plaintiff had brought suit under the employers'
liability act, ana the. cou~t held in substance that, by a judgment in
tha,tsuit, he wasb,arred Qf,his.comm6n,..Iaw remedy, though he might
not have been able to obtain th,atremedy'underhisoriginal declara-'
tion. In Wildman v. Wildman, 70 Conn. 760,41 Atl. I, the plaintiff
brought suit for tb;e delivery"up of dee.<ls alleged not to have been
executed or <;teIiv~e~., .There was juclgl11ent for the defendant, and
the judgment w,as held to, bar a second s~it for the same relief, based
upon an aIIeged .canceIIation of ,the deeds after delivery. The court
said:

"It the plaiDtllr's complaint in :the former. action was so framed that he
could not avail himself ot alltbe evideij.ceWhich he had to prove his right to
recover, and ,so su1tered defeat, it may be, his misfortune. ,By that 1udgment
the plaintiff Is bound, He SOtight an amendmel)t to enlarge the issue, but at
so late a stage of the trial that 'the judge for that reason disallowed the mo
tion. HiS cause of action had been adjudicated. He cannot now have an
other trial to enable him to use Buell other evidence to obtain the same-"
remedy." .,
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::Even the English courts have hesitated to allow a plaintiff to bring
a second suit for the same relief sought in the first, merely by al
leging additional grounds for relief, similar to those alleged in the
first suit, yet not strictly admissible under the pleadings therein.
Phosphate Sewage Co. v. Molleson, 4 A. C. 801. But in order to bar
a second suit in England or Scotland, as it seems, the identity in the
cause of action must be more complete than is required for the same
result by most courts in the United States.

In his first petition, Morrison alleged that the New Brunswick was
a Maine vessel. This was not disputed, and was material to his case,
as he understood it. There is here no question of mere variance in
the proof of a fact not material to the maintenance of the suit. To
permit a plaintiff to seek the same relief regarding the same subject
matter by several actions, each setting up a different ground for re
lief, is to give a plaintiff an advantage over a defendant. A. sues B.
for breach of contract under seal. B. has three defenses-invalidity,
performance, and satisfaction. If he sets up only one defense and
fails, he cannot, in general, avail himself thereafter of the others in
defense to the action. Why should B. be able to bring three suc
cessive bills in equity for a cancellation of the contract, each upon
one of the grounds mentioned? That the same rule should be ap
plied to those matters which sustain and to those which ddeat a de
mand is implied in the first extract from the opinion in Werlein v.
New Orleans, above quoted. That there is an essential difference
in this respect between the situation of plaintiff and that of defendant
was asserted, indeed, by Lord Campbell in McDonald v. McDonald,
I Bell, App. 819, 829, but the Supreme Court must be taken to have
disapproved the doctrine of the House of Lords in the last'-named
case.

While rejecting the test of identity of testimony, it must be ad
mitted that the courts of this country have proposed no applicable
test to take its place. Identity of relief is not an adequate test. In
suits upon several coupons, for example, the relief sought is identical,
but the causes of action are not the same. A prior judgment does
not bar all demands which might have been prosecuted in the first
suit without misjoinder. As was said in Werlein v. New Orleans, the
"proper application" of "the law in relation to the effect of a judg
ment between the same parties" "to particular cases is sometimes
difficult to determine." The substantial identity of two causes of
action differently expressed is deemed within the direct knowledge
of the court from the circumstances of the case, without need of
canons of distinction. This is not altogether satisfactory, but is per
haps unavoidable. Here it is sufficient to say that the causes of
action stated in Morrison's two petitions are nearer identity than
causes of action hitherto deemed to be identical by courts of authority.

It was argued that the second petition can be maintained because
otherwise there might be a failure of justice. A petitioner may be
in real doubt about a vessel's home, and may conceive that he bas a
valid lien upon her in either case-a general maritime lien if she be a
foreign vessel, a statutory lien if she be domestic. But both these
contentions can be joined in one libel or petition. The forms of
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·pleading :it1 adtl1iraltyare unusually liberal and free from technicality.
If the .ibe,hmt has a, good cause of action upon one or other of two
theoriespra,ctically inconsistent, and he is doubtful which theory is
correct,hemCl,y, with proper allegations, plead in the alternative.
The cause of action in the second petition,.so far as one is set out,
was heard and. determined upon the first petition, and cannot be liti-
gated again. . .

Petition dismissed, with costs.

In re, WALSHEl.

(Circuit Court, D. Indiana; November 2, 1903.)

No. 10,250.

1 EXTRADITION - TREATY .WI'l'H GREAT BRITAIN - PLACE Oll' PRELIMINARY
HEARING., '. .' .

The extradition treaty be1;ween Great Britain and the United States,
and Rev. St. I' 5270 [U. $; Camp. St. 1001, p. 3591], enacted to carry
into etrect the provisions'bf :extradition treaties, do not vest a commis
sioner with power to Issue· a warrant upon which the accused may
lawfully be arrested in another state and returned for examination be
fore such commissioner. ,'To authorize the extradItion of a person un
der such treaty. the cha!rge must be one which would constitute an
offense under the laws of the place where he is found, and the evidence
such as would justify his apprehension and commitment for trial if the
offense hadl>een there committed; and, since the treaty recognizes the
dual nature of our government, and the laws governing the offense may
be either national or local, it is clearly contemplated that the hearing
shall be withiD the state, district, or territory where the accused is
found.

Habeas Corpus. On exceptions to mar~hal's return to writ.
Winter & Winter, A. C. Harris, Henry N. Spaan, and A. W.

Wishard, for petitioner.
Jesse J. M. LaFollette, for respondent.

BAKER, Circuit Judge (orallY). On the petition of Thomas
Walshe a writ of habeas corpus was issued in this case, and the return
of the marshal justifies the detention of the petitioner by virtue of a
writ issued by United States Commissioner Shields in the Southern
District oLNewYork, addressed to any marshal of the United States,
and commanding him to arrest and bring before the commissioner for
hearing one James Lynchehaun, as a person who had been convicted
in Ireland of the offense of assault with intent to kill, and who had
escaped with the sentence unexecuted..

The exceptions of the petitioner challenge the legality of this writ,
which was the only justifica:tion set up in the return.

Passing over those objections that go to the f01;mality of the writ,
and the questions presented as to the stope that this hearing on
habeas corpus might take,) come to the one questiqn that seems to me
controlling, ,and. that is the power of the commisSlOner in the South
ern District of New York to issue a 'o/arr,ant upon which the mar
shal of this distriCt ma.y l",wf,uJly ar~es~, th:~accusedand return him
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to the court of the commissioner in New York. The solution of
that question depends upon the terms of the existing treaties between
this country and Great Britain and the statute of the United States
enacted to carry the provisions of such treaties into effect. If a
construction of the statute and treaties had been given by the Supreme
Court of the United States to the effect that a commissioner of one
district may lawfully cause the arrest of an accused person at any
place he may be found within the sovereignty of the United States,
I would be constrained to follow such an interpretation. No decision
of the Supreme Court to that effect has been cited, and my own ex
amination of the authorities has failed to disclose one. Certain de
cisions in courts of the United States have been referred to. In the
Henrich Case, in 5 Blatch£. 414, II Fed. Cas. p. II43, arising under
the treaty of June 16, 1852, with Prussia, the language of article I

thereof being identical with article 10 of the treaty of 1842 with Great
Britain, it was expressly decided that a warrant issued and returnable
in New York was legally served in the state of Wisconsin, and that
the return of the accused person from \Visconsin to New York for
the purpose of the extradition hearing was warranted by the treaty
and statutes.

In the case of Re Fergus (C. C.) 30 Fed. 607, the Henrich Case
is referred to, but the question was not in any way involved in the
case, and it does not appear that the court in that instance made an
independent examination of the treaties and statutes for the purpose
of forming and announcing a judgment of his own. The citation of
the Henrich Case in the Fergus Case is simply a passing allusion.

The case of In re Baruch (C. C.) 41 Fed. 472, is also referred to,
but in that case the question was not raised and decided, nor was
the matter contained in the dictum in the view of the decision of the
Henrich Case. The Baruch Case simply shows that the prisoner was
brought forcibly from New Jersey to New York, and was discharged
in New York because the showing against him was not sufficient.
The case exhibits circumstances under which the question now pre
sented might have been raised, but it was not.

In Grin v. Shine, 187 U. S. 181, 23 Sup. Ct. 98, 47 L. Ed. 130, the
Henrich Case is referred to on page 187, 187 U. S., and page 101, 2,)
Sup. Ct. The observation is made that the Henrich Case was vigor
ously contested because the warrant was executed without the limits
of the District of New York and within the state of Wisconsin.
There is no expression of opinion on the question whether the exe
cution of the warrant in Wisconsin was lawful.

So that, as a matter of authority, the only case that has been pre
sented, or that I can find, in which the question now presented is
decided, is the Henrich Case. It is my duty to give to the decisions of
the federal courts in other circuits the weight and consideration to
which they are entitled in view of the ability and learning of the
judges who decided them; but they are not binding in this circuit
as authorities and precedents, and finally are entitled to only such
consideration as the reasoning of the case justifies. In the Henrich
Case I do not find any consideration given ·to some features of the
treaty and statute that are controlling with me at this hearing, and
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.therefore" as '11 matter .6f' authority and precedent, I find myself com
'pelled,to:be actuated solely by my own judgment as to the scope of
the treaties and statute. :'

In article 10 of the treaty of 1.842 it was prowded that the United
States.and the kingof Great Britain, upon mutuat requisitions, should
<ieliver "UP to justice all persons who, being charged with certain
specifiecl crimes, should seek an asylum or sho!Jld be found within
the tertitbries of the other, provided that this shall be done only
upon such' evidence of oriminality as, according to the .laws of the
place where the fugitive or person so charged shall be found,
woulddustify .his apprehension and commitment for trial if the crime
or offense had been there. committed. The petitioner in this case
is charged with being an~'escaped 'convict. So far as the issues to be
tried before the examining magistrate that .may arise upon the
sufficiency of the recorclof eonviction to be presented by the de
manding,go,vernment are concerned, and so far as the determination

. of the isslle made by the petitioner's denial that he is the person who
was convic,ted is concerned, it is very clear to me that those issues
would becc~:>ntrolled by ,ar.ticle ~q of. the. treaty of IS42J in connection
with section' 5270 of the statutes relating to extradition.

In the recent case of Wrightv., Henker,23 S. C.rSI, 47 L. Ed. 948.
it is very dearly determined that the representatives of the two gov
ernments in making the treaties of 1842 and 1889 had respect to the
dual form of the government of the United States. Of course, the
treaty-making power ,is with the national end of our dl1ality. but it
was competent for the national government to make the test of the
existence of. extraditable \=rimes, and to make the test of the defini
tiop. of the .crime depend, upon the state law; and In the treaty, as
the words of the treaty themselves c1ear~yindicate, the test of the
right of tl;1e, British goverl;lment todeman4 the return of an accused
person was made to rest upon the law of .the place. where he was
found, that place being determinable by the lin~s of the states, dis
tricts, andt,erritories that make up the United States ; and I have
no doubt that such is t4~situation withr:espect to the provinces and
colonies of Great Britain, ,because tl;lecQntracting parties referred
to an accuseq person "who shall seek an' asylum o~ who shall be
found within the. territories of the other."and that the return could
only be had upon evidence sufficient, ~ccording to the laws of the
place where the person. shall be found, to justify his commitment if
the offense had been committed there,. . Apd in section 5270, Rev. St.
[U. S. Compo St. 1901, p~ 3591], enacted to carry the provisions of
~xtradition treati,es into effect~ the magistrate referred to may, upon
complaint made under oathchargirig any person found within the
limits ·of apy state, district, or territory with havi~g committed within
the jurisdic~iof!..of the fordgn government an extraditable crime, is
:sue hiswarr.~n,t, ,etc.. So that it Is absolutely clear to my mind that
the oneri",tiori wa$ not dealing with ~ the other merely as a national
entity. It was in tha,tcapacity only that they could execute the
treaty, but¢ach had regll-rd to the situation of the other, and on the
part of. the.'Br:itish gove.rn,x:nent the dual character of our institutions
was very,c1eady re~ognizeG1r'W.e have no common-law crimes in thi$
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country. The penal code enacted by Congress is very limited. The
great bulk of the crimes that are defined by the statutes are found in
the penal codes of the states alone; and so, if an accused person is
found in Indiana, and his return to Great Britain is demanded, the
right of extradition stands upon whether or not the offense with
which he is charged is an offense under the laws of Indiana. That
is the substance of it, for it is made a condition upon which the return
may be had that the evidence of criminality shall be determined ac
cording to the law of the place where the person is found, and shan
be such as would justify his commitment for trial if the crime or of
fense had there been committed. Article 10 of treaty of 1842.

If an offense is committed in Indiana, of course it is contemplated
by the law of Indiana that the preliminary hearing and the commit
ment for trial shall be in Indiana. Neither o( the treaties nor the
statute says in so many words that the hearing shall be had in the
place where the accused party is found, but, inasmuch as the laws
of the place where he is found, not only with respect to the substan
tial definition of the crime, but also with respect to the competency
of witnesses and the admissibility of evidence, are made controlling,
it was also intended that the hearing should be had at the place where
he was found, particularly in view of the reference to the fact that
the return is only justified under those circumstances that would
warrant his commitment if the offense was committed in the juris
diction where he was found. Of course, if an offense is committed
there, his preliminary hearing must be had in that jurisdiction.

Now, returning to the Henrich Case, I observe that the court
thought it suffieientground upon which to decide that the warrant
was one that runs throughout the United States to note the fact
that the extradition is arranged for by treaty between the two coun
tries in their national capacities. Of course, that is necessarily so.
The treaty-making power is lodged in the national part of our insti
tutions. But because the United States, as a national entity, alone
has authority to make the treaty, it does not follow that the basis of
returning people who are demanded under an extradition treaty is
to be the national law, or under the national definition of crime.
No attention was paid in the Henrich Case to the fact, which has
been thoroughly established by the courts, that the operative basis of
extradition treaties is the law of the place where the accused person
is found. .

Now, while it is true that the court in New York may decide the
questions according to the law of Indiana-and therefore the decision
of Wright v. Henkel is not conclusive upon the question now before
the court-yet, inasmuch as it would be necessary to have a person
committed in Indiana for an offense in Indiana, before a magistrate
of Indiana, I shall hold, until controlled by explicit legislation, or
until the Supreme Court shall by definite construction declare that
the makers of the treaty intended that an accused person presumably
innocent could be taken from Alaska to New York for the purposes
of a preliminary hearing, or that an American citizen presumably
innocent could be taken from Australia to London for the purpose of
a hearing, that no such intention was within the view of the makers
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of this' treaty, and, thatthey'intended that, when the basis of the
extril4itability of tQe cdl11e was made the law of the;pl1ice where he
was fottnd, the hearing would be' had there, simil:arly '.' to ,the 'hearing
where he would be committed for, trial if the offense had; been com
mitted in the place where he,was found~.

So I will sustain th('1 exceptions of the petitioner to the return of
the marshal, and, ,as COijl:1sel, for the British government have indi
cated that they do npt: desire eto amend, the petitioner may be dis
charged.,',

In re FREDIJiiuo L. GRANT SHOE CO.

(D1Strlct,(Jo~ W.D. New York. September 2, 1903.)

NO. 1,502.

1. BANKRUPTOY-INVOLUNTARY PETITIONERS-CREDITOR HAVING UNLIQUIDATED
CLAIM. "

A creditor having a provable debt, although the amount is unliquidated,
may file' a: petition'in bankruptcy ag~in$t his ,debtor, and, where a jury
trial onthepetitil>n is demanded~ the amount of petitioner's claim may be
liqUidated: ap,d !determined 0],1 the same trial.

In Bankruptl:;Y. On motion to dismiss petition.
McGuire & Wood, for petitioning creditors.
Satterlee, Bissell, Taylor & French, ·for defendant.

HAZEL, District Judge.Motion to dismiss petition in bankrupt
cy. The question presented on this motion to dismiss the petition
in involuntary b<l,nkruptcy is w~ether a creditor haying an unliquidat
ed claim may file a petition in bankruptcy against a debtor, and how
such a claim may be liquidated in accordance with the provision of
section 59b of. the bankrupt act {Act July I, 1898, c. 541, 30 Stat. 56r
lU. S. Comp. St. I90r,p~ '3445]). The debt which is unliquidated
at;ld disputed by, the bankrupt is for damages arising out of a breach
of warrfl.nty upon the sale of personal prqperty. ,TlJis precise question
has been decided by Judge Brown and by ]udgeThomas in Re Man
hattan Ice Co. (D. C.) 7 Am. Bankr. R' 408, II4 Fed. 399, affirmed
8 Am. Bankr. R 569, rr6 F~d. 604, 54 C. C. A 60; It was there held
that a creditor having an un1iquidated debt may file a petition in bank
ruptcy to have the debtor adjudged bankrupt, provided the debt is
provable. As .the petitioniJiLg" creditor here has a provable debt,
though the amount thereof is undeter~ined, the rule announced by
Judge Brown will be followed. As a jury trial has been demanded,
the amount of petitioner's claim may be established upon the trial
in ,connection with petitioner's other proof.

Motion to dismiss denied.
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BROWN et at v. PEGRAM.

(Circuit Court of Appeals, Third Circuit. October 80, 1903.)

No. 46.
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1. NEGOTIABLE INSTRUMENTS-NoTES GIVEN FOR PATENT RIGHTS INDICATING
CONSIDERATION.

Act Pa. April 2, 1872 (P. L. 60) § 1, providing that, when a negotia
ble instrument is given in consideration of patent rights, the words
"given for a patent right" shall be put on the face thereof, and the in
strument in the hands of any purchaser or holder shall be subject to the
same defenses as in the hands of the original owner or holder; and sec
tion 2, providing that if any person shall take or transfer a negotiable
instrument not having such words on its face, knowing that the consid
eration was patent rights, every such person shall be guilty of a mis
demeanor-does not make void a negotiable instrument given for such a
consideration without such words on its face, or affect the right of re
covery thereon of a bona fide purchaser without notice of its considera
tion.

2. SAME-ACTION BY PLEDGEE-CREDITING MONEY RECEIVED FROM THIRD
PERSON.

The pledgee of a note in an action against the maker need not credit
money received by him from a person who was only secondarily liable
on a guaranty of payment of the pledgor's debt.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

For opinion below, see 122 Fed. 1000.

Reynolds D. Brown, for plaintiffs in error.
Richard C. Dale, for defendant in error.
Before ACHESON and GRAY, Circuit Judges, and McPHER

SON, District Judge.

J. B. McPHERSON, District Judge. This case was tried without
a jury, and the following facts were found by the court:

"The plaintiff adduced in evidence a promissory note dated December 12,
1901, for $20,000, payable June 10, 1902, at 817 Drexel Building, Philadelphia,
signed, 'American Alkali Company. A. K. Brown, President. Clayton E.
Pratt, Treasurer.' This note was payable to the order of the American
Alkali Company, and was indorsed by the same officers of that company who
had signed it. It was protested upon June 10, 1902. The plaintiff also ad
duced in evidence a like note for $30,000, bearing the same date and paya
ble at the same time as the note above mentioned, and in like manner ex
ecuted, indorsed and protested. By this proof the plaintiff established a
prima facie right to recover the amount of said notes, with interest and costs
of protests. This is not questioned, and, as respects the defense it is said
in the defendant's brief, that 'the plaintiff's requests for findings of fact cover
the material facts in the case, and defendants concede them all,' with two
'qualifications,' which, as they do not challenge the correctness of the state
ments of fact to which they relate, but merely present the claims of the de
fendants as to their effect, need not be at this point considered. I accord
ingly find the following facts:

"(1) The American Alkali Company is a corporation organized under the
laws of the state of New Jersey, and has Its principal office in the city of
Camden, N. J. It also maintains an office in the Drexel Building, in the city
of Philadelphia.

"(2) By agreement in writing dated May 6, 1899, the American Alkali Com
pany agreed to purchase from the Commercial Development Corporation, Lim
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ited, organized under the laws of Great Britain, letters patent of the United
States Nos. 608,300 and 5Q:l:,783-, da;ted resPectively Apgust 2, 1898, and July
18, 1893, and also letters J.>8.tlmt of' cariada No. 61,368, and to pay in con
siderati(ln!:«)r the llsSignmenttherefor ,fourhunq.red andseventy.·nine thou
sand nine hundred and sixty shares of the common stock of the American
Alkali Company, full paid and nonasSessable, and $1,000,000, payable as fol
lows: ,One, accepted blll at not to excelld one hundred and eighty days for
$1007000, a. note or notes' triitlieby the company to its own orderilIId indorsed
by tp~ ()o:glpa~'V. and at nett Jater thl,ln June 1i;lt,and for $500;000, and four
accepted W:'afts at not to ~X'ceed twelve months for $100,000 each.

"(3) Among, the accepted ,drafts thus given was one for $lQO,OOO, dated
MaY18,'~$99,paya:bletwelve months after date. Wben tbis matured, $50"
000 .in ca$h was paid art account and two new drafts were givlln, one for
$3~,OOO' a.ndahother for $20,000. These matured in May, 1901, and were reo
newMbytw() drafts of like amoUnt, which were the drafts hypothecated
by tbe C?mm'ercial Development Company to the plaintiff ,on November 5,
1901: T}:ll~!le were not paid at maturity, but were renewed by tbe drafts in
suit; Whi~h,.I)ear date December 12, 1901, and matured June 1(),1902.

'''(4) Th'ec(jhtract,of Mll.Y 6, 1899, was executed at the 'office of the Amer
ican Alk:aliCompariy in Philadelphia, and the drafts' and notes were there
execut~d. In tbe negotiations tbe Commercial Development Corporation,
IAmited, Wll'S represented by A.R.:Harv'ey; its attorney in fact; and a man
aging director specially authorized to act in the premises. AutborIty for the
execution of the contract. and the issue of tl:le drafts referred to therein was
given at a meeting of thestoc~bOldetsof the American Alkali Company held
May 5, 1899, at its office in Camden, N.J. '

"(5) About the 1st of NO,vember, 1901, Thomas Pegram, residing in Liver·
pool, England'. was requested to' make a loan to the Commercial Development
Corporation, Limited, of £10,000. The application was made througb a so
licitor, Mr. Alderman Fred Smith,seniorpar,tner of the firm of, Grace, Smith
& Hood, and a magistrate of Liverpool. The statement WllS made that the
loan of £lO,OQO, was but fot! a short time, and that as collateral Mr. Peg
ram should receive the rights (If tbe Oommerclal Development Company un
der a co~tra.ct with a firm .nameCl Perrins, Limited, any funds coming to tbe
Commercial Development Company from the flotation of certain Spanisb tin
mines, and the American Alkali bills for $52,000. After a negotiation last
ing a few days, on November 5, 1901, the plaintiff loaned the Commercial
Development: Corporation Company, Limited, £10,000, giving, them his check
{or that am6unt on Lloyd's Bank, Limited, of Liverpool, Which check was
forthwith presented and paid.in due course. To secure the loan the Com
me)."cial Developm~nt Company, Limited, executed a writing under date of
November 5, 1901, re.citingt;hat. in consideration of the sum of £10,000 paid
them they hypothecated in favor of Pegram, ,first, the sum of $52.000, paya
ble in respect of the two bills of exchange dated, the 15th April, 1901, for
$32,000 and $20,000, respectively, payable to the order of the American Alkali
Company and endorsed by it, and, second, the moneys payable to us in re
spect of the fiotation of the Spanish Tin Mining Company, and under
taking to pay the said sumot. $52,000, and the said moneys payable in reo
spe.ct of the flotation of the said Spanish Tin Mining Company immediately
upon receipt of the same to tpe extent of £10,500.

"At the date of this transaction tbe Alkali bills of eXchange above men
tioned were in the possesston of Messrs. Chapman ,& Co., bankers of New
York, for the a.ccount of the Commercial Development Company. On De
cember 10, 1901, $2,000 was paid on account thereof by the American Alkali
Company to Messrs. Chapman & Co., and tbe notes In suit were given for
the balance of $50,000. Mr. ~egram received no part, of the $2,000 which
was paid by Chapman & Co. to the Commercial Development Company.
Subsequently,!lpon hearing, of tbese facts, the plaintiff took the notes in suit
out of the hands of Ohapman & Co.,~ and. placed them in the bands of the
Canadian Bank of Commerce, to, be held for1).\s own .account.

"In making the loan to the Commercial Development Company the plain
tiff had no notice or. information that the consideration for the American
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Alkali bills was the assignment Of the letters patent above mentioned. The
loan was made In good faith, and with nothing to Impair the plaintiff's rights
as a purchaser for value without notice.

"(6) ender date of December 5, 1901, A. R. Harvey executed a writing in
favor of the plaintiff, in words following:

.. 'In consideration of your not requiring payment forthwith of the sum of
£10,500 due to you from the Commercial Development Corporation, Limited,
I hereby guarantee the payment by them to you of the said sum of £10,500
on the fifth day of January, 1902.'

"On January 9, 1902, a further writing as follows:
.. 'In consideration of your not requiring payment forthwith of the sum

of £10,500 due from the Commercial Development Corporation, Limited, to
you, I hereby consent to your extending the time for payment of the said
sum and to the corporation giving you further security for the same.'

"And on April W, 1902, a further writing as follows:
.. 'In consideration of your extending the time for payment by the Commer

cial Development Corporation, Limited, of the sum of £11,000 to the 7th
proximo I hereby guarantee the payment by them to you of the said sum
of £11,000 on the 7th proximo, but this guarantee is not to be enforced before
the 12th day of June next.'

"And on April 30, 1902, Ruth L. Harvey, the wife of A. R. Harvey, ex
ecuted writings in words following:

"'In consideration of 3'our extending the time for payment by the Commer·
cial Development Corporation, Limited, of the sum of £11,000 to the 7th
proximo I hereby charge all my interest in "Ramleh" (exclusive of the charge
of £4,500 already upon it), and also the furniture and fixtures upon which
there is no charge. I also undertake that no charge will be made UpOll
"Ramleh," or upon the said furniture and fixtures, and that I will not re
move or disturb anything at Ramleh between the present date and the 12th
day of June next.'

" 'In consideration of your extending the time for payment by the Commer
cial Development Corporation, Limited, of the sum of £11,000 on the 7th
May, 1902, I hereby guarantee the payment by them to you of the said sum
of £10,750 on the 7th May, 1902, but this guarantee is not to be enforced be-
fore the 12th day of June, 1902.' .

"(7) In June, 1902, the Oommerclal Development Oompany was placed in
the hands of a receiver and liquidator, and out of that receivership the
plaintiff realized ninety pounds on account of the indebtedness. As against
the amount thus realized he paid out in sundry expenses connected with the
receivership and keeping the corporation in life £400.

"In September, 1902, the plaintiff received the check of ~frs. Ruth L. Har
vey for £6,000 on account of her guaranty. In part, at least, this represented
the proceeds of the sale of certain chloride shares which the plaintiff had
obtained from W. W. Gibbs on account of an obligation of W. ·W. Gibbs
to A. R. Harvey which had come into the plaintiff's possession in the course
of the dealings. To what extent this check for £6,000 in fact represents
moneys of Ruth L. Harvey and to what extent moneys of A, R. Harvey, the
plaintiff was unable to state.

"Other than the moneys herein stated, the plaintiff has received nothing
on account of the loan made by him to the Commercial Development Com
pany on November 5, 1901, either by way of payment or in realization of any
of the collaterals.

"The defendant admits that the plaintiff is entitled to recover the bal
ance now due to him by the Commercial Development Company, Limited,
on account of his loan of ten thousand pounds to that company, made No
vember 5, 1901; but insists that the plaintiff's claim to recover the full
amount of the notes sued on cannot be sustained, because neither they nor
any of the preceding drafts of which they constitute renewals had the
words 'Given for a patent right' written or printed on their face, although
the original draft of the series was in fact part of the consideration for a
purchase of patent rights. This insistence rests upon a statute of Pennsyl
vania, as follows:
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.. 'An act to regulate the execution and transfer of notes given for patent
righ~s. ; . .

"'Section 1. Be it enacted by the Senate and House of Representatives
of the. {)otpJ,l:J.onwealth of I;'ellnsylvanla in General Assembly met, and it is
hereby enacted by the authority of the same, that whenever any promissory
note or other negotiable instrument shall be given, consideration for which
shall consist in whole or in part of the right to make, use, or vend any pat
ent invention or inventlons,claimed to be patented, the .words. "Given for
a patent right," shall be prominently and legibly written or printed on the
face of such note or instrument, above the signature thereto; and such note
or instrument, in the hands of any purchaser or bolder shall be subject to
the same defences as in the hands of the original owner or holder.

" 'Sec. ~. If any person shall take, sell, or transfer any promissory note or
other negotiable instrument, not having the words "Given for a patent right,"
written or printed legibly and prominently on the face of such note or in
strument above the signature thereto, kn()wing the consideration of such note
or instrument to consist in whole or· in part of the right to make, use, or
vend any patent invention or inventions claimed to be patented, every such
person or persons shall be deemed gullty of a misdemeanor, and upon con
·viction thereof, shall be fined in any sum not exceeding $500, or imprisoned
in the county jail not exceeding sixty days, or both, in the discretion of the
court.' "

P. L. 1872, p. 60.

The decision of the case was put upon the point that the act of 1872
violated the Constitution of the United States, because (to use the
language of the circuit judge) "the monopoly which a patent grants is
a property right created under the Constitution and laws of the United
States, and by those laws made assignable; and therefore a state law
which prescribes that negotiable instruments in the ordinary form
shall not be given or accepted for an assignment of the patent itself
is as plainly obstructive of the exercise of a right vested by the federal
law as would be the inhibition of payment in the current funds upon
the sale of a patent for cash." 'rVe express no opinion concerning the
correctness of this ruling, believing that the case may be properly de
cided upon another ground, namely, upon the true construction of
the Pennsylvania statute.

The attack made by the. plaintiffs in error upon the notes in suit
depends wholly upon the effect that should be given to the second sec
tion of the statute. The argument may be stated in these words:
The second section declares it to be a misdemeanor, punishable by
fine or imprisonment, or both, if any person, with knowledge that a
negotiable instrument has. been given in whole or in part for a patent
right, shall take, sell, or transfer such instrument, unless the words
"Given for a patent right" appear upon its face. Therefore, upon
familiar principles, since it is a crime to make st,lch an instrument, the
instrument itself is void in the hands of the original payee; and, even
in the hands of a bona fide pledgee, who is therefore a purchaser for
value, it is so far invalid that it may only be enforced to recover what
ever balance may be still unpaid. We are unable to assent to the

. soundness of this argument, and believe that further consideration
of the statute and of· the Pennsylvania decisions thereon will show
satisfactorily that. a different conclusion should be reached. The act
was first considered by the Supreme C;01;lrt of Pennsylvania in Haskell
v. Jones, 86 Pa. 173. The opinion of the court was delivered by Mr.
Justice Sharswood, and is as follows:
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"If the act entitled 'An act to regulate the execution and transfer of notes
given for patent rights,' passed April 12, 1872 (P. L. 60), makes absolutely
void all such notes in which the words 'Given for a patent right' are not
prominently and legibly written or printed on the face of such note above
the signature thereto, there would be great reason for the contention that
the act is unconstitutional and void. Ko state can so interfere with the
right of a patentee, secured to him by the acts of Congress, to sell and
assign his patent. But such is not the operation of the act, according to its
letter and spirit. By the express provision of the statute the only effect
of the insertion of such words is that 'such note or instrument in the hands
of the purchaser or holder shall be subject to the same defenses as if in
the hands of the original owner or holder.' By necessary implication, notes
without such words inserted in them remain on the same footing as be
fore the act. The sole object of the Legislature was to secure, so far as
could be done consistently with the rights of innocent third persons, that
notice of the consideration should be given to all who should take the paper.
Nothing is better settled than that between the original parties to a note given
for a patent right it is a good defense to show that the alleged patent is void;
in other words, that it is no patent right at all, and that the consideration has
therefore entirely failed. Bellas v. Hays, 5 Sergo & R. 427, 9 Am. Dec. 385;
Geiger v. Cook, 3 Watts & S. 266; Holliday v. Rheem, 6 Harris, 465, 57 Am.
Dec. 628. All who take with notice of the consideration, take necessarily
subject to the same defense. There is nothing in all this which interferes
with any just right of the holder of a valid patent under the acts of Congress,
nor that the maker of the note shall be permitted to show against a holder
with such notice that it was obtained by fraudulent misrepresentation. This
very plainly distinguishes our act from the statutes of other states which
have been held unconstitutional.

"To secure the insertion of these words, the second section of the act
makes it a misdemeanor, punishable by fine or imprisonment, or both, for
any person 'knowing the consideration of a note' to be the sale of a pat
ent right to take, sell, or transfer it without the words 'Given for a pat
ent right' inserted, as provided by the act. It is too plain for argument
that this section in no way affects the right or title of the holder of such a
note who takes it, not knowing that the consideration was the sale of a
patent. He commits no illegal or indictable offense. The negotiability of a
note jn which the required words are not inserted is in no way affected by
tbe act. The innocent bolder, who takes it before maturity for value, without
knowledge or notice of the consideration, takes it as heretofore, clear of all
equities between the original parties."

In Hunter V. Henninger, 93 Pa. 373, the court again said:
"The act of 12th April, 1872, was intended to destro:r the negotiable char

acter of notes given in whole or part for 'the right to make, use, or vend
any patent invention,' in order tbat the makers thereof migbt have the right
to defend as well when said notes were passed to third parties as when
in the hands of the original payees. In furtherance of this intent, the act
requires the indorsement, 'Given for a patent right,' to be made across the
face of such notes; and this in order that no one may ignorantly purchase
paper of this kind. Without this, of course, the innocent purchaser for value
would not be affected. He would hold as the indorsee of any other negotiahle
paper. Not so, however, as to one knowing the consideration of a note given
for a DJltent right, for such a one is, by the act, guilty of a misdemeanor, if
he receives this kind of paper without having the words above stated writ
ten upon its face."

The only other decision upon the subject is Shires v. Common
wealth, 120 Pa. 368, 14 Atl. 251, which adds nothing of present value
to the previous cases. The brief per curiam opinion is as follows:

"There is nothing in the act of April 12, 1872, which infringes the Con
stitution of this commonwealth, nor do we think it conflicts with the fed
eral Constitution. As a police regulation the statute has proved itself to be
valuable in that it has been the means of preventing gross frauds upon our
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citizens, to which, befor~ its enactlIlent, they were subjected. Under these
<$;cunlstanceswe are not disposed to pronounce this law 1nVll.lid.~'

As we understand these decisions, the result is that a note made in
violation of the statute is not void in the hands o.f any holder what
ever, whether he be the original payee or a subsequent innocent in
dorsee or pledgee. To take the position that the note is made
wholly void by the statute is, we think, to overlook the necessary
effect of the first section. This declares in plain language that when
ever a negotiable instrument shall be given for a patent right the
words "Given for a p::).teht right" shall be put upon the face of the in
strument, and that a negotiable instrument thus marked shall, in the
hapds of any purchaser or holder, be subject to the same defenses as
in the hands of the original owner or holder. The object of the stat
ute is thus declared, namely, to destroy the negotiable character of
the instrument, and there is nothing expressed to warrant the con
clusion that the Legislature intended to make the instrument void
altogether. Neither should such a conclusion be readily implied, for
\.ile mischief at which the act was aimed was fully remedied by pre
.:serving whatever defenses the maker might have against the original
payee. If the maker had been tricked or defrauded into making the
note, or if a spurious or worthless patent had been foisted upon him
by a clever knave, he was fully protected (if the act was obeyed, and
the paper was marked) by perlpitting him to prove the fraud or fail
ure of .consideration against the title of any holder whatever. But, to
deal fairly with subsequent purchasers, it was necessary to put them
upon notice. Clearly, if the paper were unmarked in ordinary negoti
able form, an innocent purchaser would take an indefeasible title, and
therefore it was required that the paper should carry with it a plain
notification to the world that unknown defenses might exist. With
both reasons in mind-the protection of the maker, and notice to
subsequent purchasers~thesecond section was added, in order that
the command of the first section might have the sanction of the crim
inallaw, and therefore be less frequently disobeyed. To suppose that
the legislature intended to make void a negotiable instrument given
for a valid patent· in a perfectly fair transaction, an instrument to
which no defense whatever could be interposed, simply because by
mistake or ignorance or carelessness the words "Given for a patent
right" do not appear upon the instrument, is a supposition not easily
to be entertained. We should only be willing to accept such a con
struction of the statutehecause we could find no other, and were left
no alternative by the plain direction and positive language of the
Legislature. As it seems to us, no such situation is presented. The
two sections of the act are to be taken together, and when they are
thus considered and are read in the light of the construction adopted
by the Supreme Court of the state they lead naturally and without
difficulty to the conclusicl11 already stated-that the act does not make
the unmarked negotiable instrument void, and goes no further than
to save the defenses of the maker in two instances: First, where the
note is marked as required by the first section; and, second, where
it is sued upon by any person who takes it 'subsequently, with knowl
edge tha.t the consideration was in whole or in part the right to make,
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use, or vend any patented invention, or invention claimed to be pat
ented.

If this conclusion is correct, the foundation of the defense is de
stroyed. No defense against the original drafts is suggested other
than the argument, already considered, that the second section of the
act made them void, and no other defense is suggested against the
renewal notes in suit. It follows that the defendant in error was en
titled to the full amount of his claim, for upon a valid obligation of
the maker, who was also the primary debtor, the pledgee was certainly
not bound to credit the money that he had already received from an
other person, who was only secondarily liable, upon a separate and
collateral undertaking. Whether, even if the drafts had been void
in the hands of the original payee, the defendant in error would have
been obliged to give credit for this money, is a question upon which
we are not called upon to express an opinion.

The judgment of the court below was right, and is now affirmed,
with costs to the defendant in error.

PEACOCK v. UNITED STATES.

(Circuit Court of Appeals, Ninth Circuit. October 3, 1903.)

No. 945.

1. PLEADING-MoTION TO STRIKE OUT.
Portions of a pleading which are objectionable as beIng evasive, am

biguous, or uncertain may appropriately be attacked by a motion to strike
out.

2. SAME-DENIALS IN ANSWER.

A denial, in an answer, on Information and belief, of allegations of
fact made in the complaint which are clearly within defendant's knowl
edge, or are matters of public record within his reach, is insufficient, and
will be treated as an evasion.

8. SAME-SUFFICIENCY OF ANSWER.
In an action by the United States to recover the penalty Imposed by

Rev. St. § 4143 [U. S. Compo St. 1001, p. 2809], for making a false oath
to secure the registry of a vessel, averments in an answer setting up
that defendant was ignorant of the law, and, regarding the proceedings
for the registry as purely formal, did not read the papers he signed, con
stitute no defense, and were properly stricken out on motion as immate
rial and impertinent.

4. UNITED STATES-AcTION TO RECOVER PENALTy-PETITION FOR REMISSION.
The provisions of Rev. St. § 5292 [U. S. Compo St. 1901, p. 3004], giv:

Ing any person who has incurred a penalty or forfeiture under the laws
relating to the collection of duties or taxes or to the registration of ves
sels the right to prefer a petition through the judge of the district for a
remission of such penalty or forfeiture by the Secretary of the Treasury,
does not require the court to postpone the trial of an action brought to
recover the penalty on the presenting of such a petition, the secretary
having the same power to remit the penalty after as before judgment
thereon.

5. EVIDENCE-WEIGHT AND SUFFICIENCy-PROOF OF ALIENAGE.

Proof that a defendant was naturalized as a citizen of the United
States on a certain date, and took the usual oath, is sufficient, prima facie,
to establish the fact that he was an alien prior to that time.
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Appeal from the District Court of the United States for the Dis
trict of Hawaii.

The petition in this Cll-se presents the nature and character of this pro
ceeding. It reads as follows:

"The United States of America, plainti:ff, complains of Walter C. Peacock,
defendant, .for cause of action against the said Walter C. Peacock. alleges
as. follows, to wit: That h~retofore, and on, to wit, the 2d day of July, A. D.
1902, in order to secure the registry, under the laws of the United States,
of a certain vessel known as the 'Julia E. Whalen,' the said Walter C. Pea
cock did take an oath at the port of Honolulu, in the district and territory
of Hawaii, before one R. C. Stackable, special deputy collector of customs
In and for the district and territory of Hawaii, the said R. C. Stackable be
ing then and there an officer a~thorized .to make such registry. That in.
said oath so taken as aforesaid the said Walter C. Peacock, under and by
the name of W. C. Peacock, did swear, according to the best of his knowl
edge and belief, amongst other things, that he, the said Walter C. Peacock,
was a citizen of the United States of America, and that he, the said Walter
C. Peacock, was at the time of the making of the said oath the sole owner
of the vessel JullaE. Whalen,and did further make oath, to the best of his
knowledge and belief, that no such subject or citizen of any foreign power,
either directly or indirectly, by way of trust or confidence or otherwise, was
interested In the said vessel, or in the profits or issues thereof. That at the
time of the taking of the oath aforesaid the said Walter C. Peacock in truth
and in fact was not a citizen of the United States of America, but was a
subject and citizen of a foreign power, which said fact was within the knowl
edge of the said Walter C. Peacock. That at the time of the taking of the
oath as aforesaid, a subject and citizen of a foreign power, to wit, the said
Walter C. Peacock, was interested in the said vessel Julia E. Whalen, and
was the sole owner thereof; and in truth and in fact, within the knowledge
of the said Walter C. Peacock, the statement made by the said Walter C.
Peacock in said oath so taken as aforesaid that no subject or citizen of said
foreign power was interested in said vessel was not true. That the value
of the said vessel Julia E. Whalen is the sum of twenty-five hundred (2,500)
dollars. That by reason of the facts aforesaid, and by force of the statutes
of the United States of America, to wit, sections 4142 and 4143 of the Re
vised Statutes of the United States [D. S. Compo St 1901, p. 2809], the said
defendant, Walter C. Peacock, forfeited and became liable to pay to the
United States of America the value of said vessel, to wit, the sum of twenty
five hundred (2,500) dollars,' and an action has accrued to the said United
States of America, to demand and have of the said defendant the sum of
twenty-five hundred (2,500) dollars. Yet the said defendant, though request
ed, has not paid to the United States of America the said·sum of money, or
any part thereof, but refuses so to do; to the damage of the said United
States of Amedca in the sum of twenty-five hundred dollars. And there
fore the said United States of America brings this suit, and prays judgment
Ilgainst the said defendant in the sum of twenty-five hundred (2,500) dollars,
together with its costs herein expended."

This petition was duly verified by the United States Attorney for the
l.listrict of Hawaii, and filed in the United States District Court October 27,
1902. The defendant interposed a demurrer to the petition, which was over
ruled, and in due time filed his answer, which, among other things: "(1) De
nies that at the time of taking the oath in said petition averred, if in fact
taken by him, it was within. the knowledge of the said defendant, although
it was within his supposition, that in truth and in fact he was not a citizen
of the United States of America, or that he was a subject or a citizen of a
foreign power; and as to whether in fact or in law he took the oath in said
petition mentioned this defendant has no information or belief upon the sub
ject sufficient to enable him to answer the averment of said petition of that
behalf; and therefore, vlacing his denial on that ground, he denies that he
took the oath in said petition averred. (2) As to whether this defendant,
at the time averred in said petition, was not a citizen of the United States,
but a subject and citizen of a foreign power, this defendant has no informa-
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tion or belief Ilufficient to enable him to answer the averments of said peti
tion of that behalf. Therefore, placing his denials on that ground, he denies
the said averments, and each of them. (3) Denies that at the time of the
taking of the oath aforesaid, if in fact he took the said oath, he, the said
defendant, knew, although he supposed himself to be, a subject or a citizen
of a foreign power, and denies that within the knowledge of this defendant,
in trnth or in fact, the statement of this defendant in the said oath, if there
contained, that no sUbject or citizen of a foreign power was interested in
said vessel, was not true. • • • And the defendant, as a separate and
distinct answer to the said petition, • • • further avers: (1) That at
the times, or any of them, in the said petition averred, this defendant in
dividually had no interest whatever in the said vessel, the Julia E. Whalen,
except that the legal title to the said vessel stood temporarily in his name.
while the beneficial interest therein was in the Marcus Island Guano Com
pany, a corporation duly organized, existing, and doing business under and
by virtue of the laws of the territory of Arizona, United States of America.
That the said Julia Eo Whalen was purchased by thls defendant for said
eorporation at San Francisco, state of California; and that, at the city of
Honolulu, Island of Oahu, territory of Hawaii, aforesaid, and on or about
July 2, 1902, this defendant was informed and instructed that it was ex
pedient to take out a register for the said vessel under the laws of the
United States. That he applied for said register on or about the date afore
said, and, being then and there under the belief that the proceedings in
reference thereto were purely formal, and having no knowledge of the laws
of the United States in that behalf, and having no interest in the said vessel,
except as aforesaid, signed a paper submitted to him for that purpose, at
the office of R. C. Stackable, special deputy collector of customs for the
district and territory of Hawaii, but then and there did not read and had no
Imowledge of the contents of said paper, but supposed and believed the said
paper to be purely formal, and then and there had no knowledge or belief,
if such be the facts, that the said paper represented this defendant to be
a citizen of the United States, or that no subject or citizen of any foreign
power, either directly or indirectly, by way of trust or confidence or other
wise, was interested in the said vessel or in the profits or issues thereof;
and that the said paper may be the oath mentioned and averred in said
petition, but as to whether it is or no, or of the actual contents of said paper,
this defendant has no knowledge, although he is informed and believes that
the said paper and the oath so averred in said petition are identical. Where
fore this defendant prays that he may be hence dismissed, with his costs."

~'he court, upon motion of the United States attorney, struck out the aver
ments 1, 2, and 3 on the ground that each thereof was sham, evasive, am
biguous, and uncertain, and constitutes no denial; and also struck out the
averment above quoted as a separate and distinct answer to said petition
on the ground that all of the allegations therein contained were sham, ir
relevant, and immaterial, and not a denial of any probative fact in the case.
'l'he defendant thereafter, by leave of the court, filed an amended answer
to the petition, which quotes the different paragraphs of the petition, "and
as to each and every clause of said quoted paragraphs this defendant neither
admits nor denies the same, and leaves the plaintiff to make such proof as
it may be advised."

The amended answer, as well as the first answer, denied that the value
of the vessel Julia E. Whalen exceeded $2,000, and denied that by reason
of any of the facts stated the defendant forfeited or became liable to pay
the value of the vessel.

The ease thereafter regularly came up for trial. A stipulation was filed
waiving a jury, and the case was tried before the court At the time of
trial counsel for defendant called the attention of the court to the fact that
a petition for a remission of the penalty incurred by defendant had been
prepared, nnder the provisions of section 5292, Rev. St. [U. S. Compo St.
1901, p. 3004], on the ground that defendant herein had not been guilty of
:my moral turpitude whatever, and that no benefit had accrued to him, and
no injury resulted to others, and praying that the judge should in a sum
mary manner inquire into the circumstances presented by this petition, and
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cause tbe same to be transmitted. to the Secretary of the Treasury; and
thereupon ·thedetendant moved the court "that the trial of said cause be
postponed' until after thehearint and other proceedings upon the petition
aforesaid!' This motion was deni~. The trial was then had, and resulted
in a decree 1n favor of the plaintitr against defendant in the sum of $2,000
and costS.. From this decree the appeal was taken.

Henry E. Highton and Thomas Fitch, for appellant.
Marshall B.Woodworth, U.'S. Atty., N. D. CaL, and Robert W.

Breckons, U.S, Atty., D. Hawaii.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY,
DistrictJudge. .'

HAWLEY, District Judge, after stating the facts, delivered the
opinion of the court.

1. It is claimed that the motion to strike out portions of the an
swer was an inappropriate remedy; that the points should have been
reached by demurrer, by motion to render the answer more definite
or certain, or by motion for judgment on the pleadings. Conceding
that the objections to the averments might have been presented by
either of. the methods suggested, it does not follow that the course
pursued in this case was either. inappropriate or erroneous. The
remedy to strike out portions of a pleading which are objectionable
upon any of the grounds stated in the motion has been frequently
recognized and enforced by th~ courts. Denver R. L. Co. v. Union
Pacific (e. C.) 34 Fed. 386,- 390 i Buller v. Sidell (e. C.) 43 Fed. II6;
Gilchrist v. Helena S. & S.R. Co. (e. C.) 47 Fed. 593; Tabor v.
Commercial Nat. Bank, 62 Fed. 383, 387, 10 C. C. A. 429; Wallace
v. Bacon (e.C.) 86 Fed. 553; Mc;oonough v. Evans Marble Co., II2
Fed. 634.50 C. e. A. 403; 14 Ency. PI. & Pro So, and authorities
there cited. .

2. It is: next urged that the denials in the answer which were
stricken out were sufficient. A bare reading of the statement of facts
will carry conviction to the.mind that this contention cannot be
sustained. The averments in 'the ,answer were clearly evasive, and in
several respects were ambigtlousand uncertain. It is true that, where
the facts :;llleged in a complaint ar~ not within the knowledge of the
defendant, and which, from'tqeir nature and character, are such as
might not readily be ascertained by him, the defendant may so state
in his answer, and place his denial' on that' ground, and in such a case
the defendapt ought. at lea.st to '.show how it happened that he was
without knowledge as to such:facts. As was said by Justice Field in
Curtis ,v. Richards, 9 Cal. 33, 38;

"If the fact!! alleged in the c~mpJ4int are pre:;mmptively within the knowl·
'edge of the defendant, he must ,answer positively, and a denial upon in
-formation and.b~1ief will be treated as an evasion:~ .

See, alsb, Gas M. Co. v.NeustM. Co., 91 N. C. 74.
In the pr~sent case it cleady and affirmatively appears upon the face

of the petition that the matters therein alleged were matters of public
record within"', the reach of the defendant, and by an examination
thereof he cou1d readily have ascertained the truth or falsity of the
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averments which he was called upon to answer. It further appears
that he was directly connected with the transactions set forth in the
petition, and must have known what did occur in relation thereto.
Or, if the matters referred to had escaped his memory and recollec
tion, he could and should have gone to the records and ascertained
the facts before making his answer. In Bliss on Code PI. § 326, the
author said:

"It the fact charged is evidently within the defendant's knowledge-as all
act done by himself, and within the period of recollection, or where he has
the means of information-a denial of informati.on in the language of the
statute would be clearly false or evasive, and such an answer should be
disregarded."

Dixon, C. J., speaking for the court in State v. McGarry, 21 Wis.
496, 500, where the facts were similar to the case in hand, said:

"I do not think, in cases of this description, that a defendant should be
allowed to close his eyes and ears, and set up a want of knowledge or in
formation."

The rule is universal that matters ot pUblic record within the
reach of the defendant cannot be denied on the ground that he had
no sufficient information or belief concerning them. Wallace v.
Bacon, supra; Elmore v. Hill, 46 Wis. 618, 624, I N. W. 235; Union
L. Co. v. Board of Supervisors, 47 Wis. 245, 248, 2 N. W. 281; Car
penter v. Momsen, 92 Wis. 449, 456, 65 N. W. 1027, 66 N. W. 692;
Brown v. Scott, 25 Cal. 189, 195, 196; Loveland v. Garner, 74 Cal.
298, 300, IS Pac. 844; Gribble v. Columbus B. Co., 100 Cal. 68, 75,
34 Pac. 527; Mulcahy v. Buckley, 100 Cal. 484, 488, 35 Pac. 144;
I Ency. PI. & Pro 813, and authorities there cited. In Union L. Co.
v. Board of Supervisors, supra, where certain alleged irregularities
were specified in the complaint, which affected the legality of the
taxes, the defendants answered that they had no sufficient knowledge
or information to form a belief. The court said: I

"This answer is manifestly evasive and bad, because the public records
within the reach of the defendants would enable them to positively and
distinctly deny these defects in the tax proceedings if they did not exist.
Mills v. The Town of Jefferson, 20 Wis. 50. This is really all the answer
contains which professes to meet the case made by the complaint; and it is
very evident that it shows no defense Whatever, for the answer does not
traverse and deny nor confess and avoid any of the material allegation!! of
the complaint." .

3. It is apparent that the separate and distinct answer to the peti
tion was properly stricken out, because it does not deny any of the
material facts alleged in the petition. It only seeks to set up the
excuse that he did not know what the law was, and believed that all
of the proceedings in relation to the registry of the vessel under
the laws of the United States were "purely formal," and that he did
not read the same, or know the contents of the papers filed by him.
These averments were immaterial and impertinent, and could not be
received as a defense to the recovery of the penalty imposed by the
law. As was said by the court below, to allow such averments to
remain "would be trifling with public justice, and would create false
issues to be tried in said cause." They certainly are not consistent
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with the solemnity of sworn pleadings before any legally authorized
tribunal.

4. The court did not err to the prejudice of appellant in declining
to postpone the trial of the cause until the Secretary of the Treasury
should act upon the petition of defendant for a remission of the
penalty. Section 5292, Rev. St. [U. S. Camp. St. 1901, p. 3004],
implies that such steps may be taken before the proceedings which
have been instituted for a recovery of the penalty are tried. But it
does not declare that upon the presentation of such a petition the
proceedings in court shall be stayed until action is taken by the
judge and by the secretary upon the petition, or that the petition can
not be acted upon after the judgment and decree are entered in the
court. The action of the court in refusing to postpone the trial
does not prevent action being taken upon the petition for a remis
sion of .the penalties. The petition can be acted upon after the
decree is entered as well as before. The trial by the court in this
case was no invasion of the right of the Secretary of the Treas
ury to· :grant the remission of the penalty after the judgment was
rendered, if, in his judgment and discretion, the case, as made in the
petition, would warrant it. United States v. Morris, 10 Wheat. 246,
291, 295, 304, 305, 6 L. Ed. 314; The Laura, II4 U. S. 411 , 415, 5
Sup. Ct. 881, 29L. )~d. 147; Brown v. Walker, 161 U. S. 591, 601,
16 Sup. Ct. 644, 40 L. Ed. 819.

5. It is contended. that the evidence admitted on the trial was in
sufficient to justify the decree rendered by the court, in this: "That
there is no evidence in the record to show that on July 2, 19°2, the
appellant was not au. American citizen. The only attempted proof
was that on September 9, 1902, he was naturalized in the court be
low, .and abjured allegiance to the British crown." The record in
the office of the CoUector of Customs containing- the oath taken
by Mr. Peacock to secure the registry ofthe vessel called the "Julia
E. Whalen" was produced in evidence, and the oath read therefrom
by E. R. Stackable, the collector. 'The oath, as shown by the rec
ord, was administered by "R.. C.. Stackable, special deputy col
lector.". The signature. to the oath was proven to. be in the hand
writing of W. C. Peacock, appellant herein, and the testimony shows
that on this oath the Julia E. Whalen was reg-istered under the nav
igation laws of. the United States. The collector was not present
when this o.ath ~as administered. When this fact appeared, the court
said: '~:Ooes the defendant denyth~t the oath was administered by
some one? .Mr. Breckons : He admits it. The Court: If that is
so, we will not. he~rany testimony about it." No objection was
made or exception taken to this rtfling. Prank L. Hatch, deputy
clerk of the United States District Court, testified that he adminis
tered tIle oath ofnaturC1-lization to. W. C. Peacpck on September 9,
1902. Certain objections were made to questi¢us asked as leading,
ana then "the defense admits that the defenda,nt· was naturalized on
the 9th day of September, and Jook the usual oath." This was
substantially all of the evidence in ~he case upon the part of the gov
ernment. W. C. Peacock was. then called, and testified in his own
behalf as follows: "Q. You have heard read the oath admittt:d in



CONTINENTAL INS. CO. V. GARRETT. 589

evidence purporting to have been taken by you on the 2d of July,
1902? A. Yes, sir. Q. I will ask you whether you did on that oc
casion, on the date fixed by that oath, you remember being sworn.
A. I have no recollection of it." It is suggested by counsel for
appellant that the naturalization oath may have been procured by
appellant "to settle a doubt or to record a certainty," but there was
no evidence whatever tending to show that such was the purpose.

The pleadings and the evidence establish a prima facie case, and
fully sustain the order, judgment, and decree of the court, which are
hereby affirmed, with costs.

CONTINENTAL INS. CO. v. GARRETT.

(Circuit Court of Appeais, Sixth Circuit. November 3, 1903.)

No. 1,198.

1. INSURANCE-AwARD-CONFORMITY TO SUB}IlSSION-FAILURE TO FIND SOUND
VALUE.

Where both an insurance policy and a submission to appraisal there·
under require the finding of both sound value and damage, a failure of
the appraisers to find the sound value is a fatal variance, which cannot
be helped by assuming that the blank left in the award where the sound
value should have been inserted was intended as a finding that there was
no sound value, nor by a contention that the finding of sound value was
immaterial.

I. SAME-NoTICE OF HEARING-FAILURE TO GIVE-EFFECT.
Where appraisers appointed to estimate a loss under an insurance pol·

Icy on a brick building, the woodwork of which had been completely de·
stroyed, and the walls partially broken down, failed to give notice to the.
parties of the time and place of the appraisal, so as to permit the pro
duction of evidence, the award was void.

8. SAME- WAIVER.
'.rhe fact that an insured, after a submission to appraisal of a loss un

der bis policy, saw the appraisers on the street, but failed to ask to be
heard, or to object to their proceeding without notice, he did not thereby
waive notice of the time and place of the appraisement.

4. SAME-SUIT SETTING ASIDE AWARD-DAMAGES-JURISDICTION OF EQUITY.
Equity, having obtained jurisdiction for the purpose of setting aside an

award of insurance arbitrators, may properly retain the case to deter
mine the amount of damages, and render decree therefor.

Appeal from the Circuit Court of the United States for the Middle
District of Tennessee.

This is a bill to set aside an award made by appraisers appointed under
the usual clause to that effect in a policy of fire insurance. The subject of
insurance was a dwelling house situated in Carthage, Tenn. The contract
insured against loss and damage to the extent of $5,000. The loss was ap
praised at $3,409.72. The insured, claiming that his loss and damage was
$5,000, filed this bill, attacking the award upon .several ~rounds. Upon the
pleadings and evidence, the court below held the award void, and entered a
decree appraising the complainants' damage at $5,000, for which sum, with
interest, a decree was directed. From this decree the insurance company has
appealed.

~ 1. Conditions of insurance 'policies as to arbitration,' see notes to Insur
al;Ice Co. v. Alvord, 9 C. C. A. 628; Assurance Co. v. Decker, 39 C. C. A. 389.

f 2. See Insurance, voL 2!~, Cent. Dig. § 1429.
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J. C. Bradford, for appellant.
G.::N~ Tillman and A.. R Garrett, for appellee.
Before LURTON, SEVERENS, and RICHARDS, Circuit

Judges.

LURTON, Circuit Judge. I. The policy provided that in default
of an agreement the loss should be ascertained by I'two competent
and disinterested appraisers," one to be selected by each party, and
an umpire selected by the two thus chosen, to whom any differences
should be submitted. It also provided that the appraisers' should
together "estimate and appraise the loss, stating separately sound
value and damage." A disagreement as to amount of loss having
occurred, appraisers were chosen; Jhe insurers selecting one, and the
insured another, and these two selecting a third as umpire. The sub
mission ""las duly signed, and provided, among other things, that the
appraisers "should ascertain the ,soqnd value of and the loss upon
the property damaged and destroyed," etc. For their government
in making the appraisement, it was also provided, that, "it is further
expressly understood and agreed that, in determining. the sound
value and the loss or damages upon the property hereinh'efore men
tioned, the said appraisers are to make an estimate of the actual
cost of replacing or repairing the same or the actual cash value there
of, at and immediately preceding the time of the fire; and in case
of depreciation of the property from use, age, condition, location or
otherwise, a proper reduction shaU be made therefor." It was fur
ther provided that the award of any two of the appraisers thus chos
en, "made in writing in. accordance with this agreement, shall be
binding upon both parties to this agreement as to the amount of
such loss." The award made was signed by the appraiser, chosen
by the insurer, and by the umpire. The appraiser selected by the
insured refused to sign~

The award is iIi these words:
"To the Parties Interested: We have carefu)Jy examIned the premIses and

remains of the property hereinbefore l!lpecified in accordance with the fore
goIng appointment, and have determined the sound value to be -- dol
lars, and the loss and damage to be thIrty-tour hundred and nIne and 12/100
dollars ($3,409.72).

"Witness our hands this the 28th day of January, 1901.
"W. H. Robinson, Umpire.
"H. Griffin, AppraIser."

Is this award in accordance with the submission? The agreement
under which the appraisers were selected was at once the source and
limit of their authority, and the award, to be binding, must, in sub
stance and form, conform to the submission. 33 Ency. of Law &
Proced. 674; Toomey v. Nichols, 6 Heisk. 159; Palmer v. Van
Wyck, 92 Tenn.397,2'1 S. W. 761. The submission required the
appraisers to determine two things, and two things only, for the
submission was only for the purpose of determining the amount of
loss, and no other defense open to the insurer was 'Submitted. The
policy itself required that the appraisers should state "separately
sound value and damage," and the submission, in no less than four
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distinct paragraphs, required that both the sound value and loss or
damage should be estimated or appraised. Sound value is the cash
value, making an allowance for depreciation due to use, etc., at and
immediately preceding the time of the fire. This definition is plainly
implied by the paragraph from the submission set out above. The
award is therefore not in accordance with the submission, because
the sound value has not been estimated or appraised.

The able attorney who represented the insurance company in this
court has attempted to meet this departure from the submission by
two suggestions: First, that the award should be construed as a
finding that the "sound value" was nothing; second, that the failure
to estimate and appraise the sound value is immaterial, and there
fore not fatal. But if "sound value" be the cash value of the insured
premises before the damage by fire, the award would be absurd, for
it would be equivalent to saying the cash value of the premises be
fore the fire was nothing, but that by the fire a loss and damage has
been sustained of $3,4°9.72. Upon the other hand, a more reason
able implication from the loss and damage appraised is that the cash
value immediately before the fire was at least not less than the
amount of loss and damages sustained. But was the cash value of
the premises immediately before the fire greater than the loss and
damage resulting from the fire? If any, the difference must be the
value of the remains. If the appraisers had been governed by the
agreement of submission, we should not be guessing as to whether
the appraisers regarded the loss or damages greater or less than the
cash value of the premises just before the damage occurred. The
arbitrators have failed to decide a matter which they were required
to decide. The cash value before the fire, less depreciations, is all
that the insurer was obliged to pay. If the loss and damage was less
than this sound value, it could not be required to pay more than the
least of the two sums, and the loss and damage could not be greater
than the cash value. Hence it was material to the insurer to have
both appraised. The award would not conclude the company, there
fore, if this sound value was not found, and it might refuse to abide
by it. An award ought not to be valid or void at the option of one
only of the parties. The award should have pursued the submis
sion, so as to have been obligatory upon both parties. Smith v.
Sweeny, 35 N. Y. 291, 293 (opinion of Peckham, J.); Cyclopedia of
Law & Procedure, vol. 3, p. 713; Brown v. Warnock, 5 Dana, 492 ;
Harrington v. Brown, 9 Allen, 579. But the direction to assess both
the sound value and the loss and damage cannot be said to have been
immaterial to either party. If followed, the appraisers would have
been compelled to have exercised much care in their estimate, in
asmuch as the appraisement of the sound value and the loss and
damage to that would necessarily involve an assessment of the value
of the remains. Thus some security was p.rovided against incon
sistent appraisements. Neither is this such an award as should be
upheld by any strained interpretation that the appraisers meant by
the unfilled blank in their written award to find that the sound value
was identical with the loss and damage reported. This would be an
inference in the teeth of an overwhelming weight of evidence show-
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ing tbattlle sound value was not less than $5,000, after allowance for
. deprt1~i~tipn. It is therefore in~erable that if the appraisers had
obeyed the submissiOll,and appraised the sound value as they were
directed t9:.do, they would have appraised it at $5,000. Such a result
as this. would have checked the possibility of assessing the loss and
damage at .any less ngul'e, except as a result of an estimate of the
cash value of the ruins as equal to .such difference.' But here, again,
the evidence forbids any such intendments for the purpose of uphold
ing a defective award, for the almost conclusive evidence is that tre
remains· of. the burned building were not worth more than the cost
of removal from the site. We cannot, therefore, assume that the
determination of the sound value was for the sole benefit of the in
surer, or that the failure of the award to find and report that value
has not. been of detriment to the assured.

2. Objection is made to the validity of the award for want of no
tice to the. insured. The submission does not, in terms, require
notice, or that the appraisers should follow the law. In such circum
stances, if appraisers act in good faith, the award is not invalidated
because they have erred as to the facts or respecting the law, unless
the award shows a purpose to follow the law, and a plain mistake.
3 Cyclopedia of Law & Procedure, 740, and cases cited; Tenn. v.
VI/ard & Briggs, 9 Heisk. 100, 116; Nance v. Thompson, I Sneed,
325. Section 5198, Shannon's Code of Tennessee, requiring notice,
seems to apply to statutory arbitrations conducted under that chap
ter, at1d not to abrogate the common law in respect of arbitrators
and awards. Halliburton v. Flowers, 12 Heisk. 25. That notice
shall be given to the parties of the time and place of the hearing IS

ordinarily required, from the commonest principles of justice. Lutz
v. Linthicum, 8 Pet. 165, 8 L. Ed. 904; Elmendorf v. Harris, 23
Wend. 628,35 Am. Dec. 587; V~sse1 Owners Co. v. Taylor, 126 Ill.
250, 18 N. E. 663; Warren v. Tmsley, 53 Fed. 689, 3 C. C. A. 613.
But if the character of the matter submitted and of the arbitrators.
chosen is such as to justify an inference that the appraisers were
selected to act as experts, and adjudge the matter from their own
knowledge, it is not essential that notice shall be given or evidence
heard unless the submission so provides. 3 Encyclopedia of Law
& Procedure, 638, 640; Warren v. Tinsley, 53 Fed. 689, 3 C. C. A.
613, 616; Liverpool Ins. Co. v. Goehring, 99 Pa. 13; Hall v. Nor
walk Fire Ins. Co., 57 Conn. 105, 17 Atl. 356; Straw v. Truesdale,.
59 N. H. 109, 112. In the present case the arbitrators were to as
certain and appraise the sound value of a brick dwelling which had
been so completely destroyed by fire as that substantially nothing re
mained of the woodwork, it1side or out. The walls themselves were
in part fallen. Thus a mere examination of the premises could not,.
on the evidence in this record, have informed them as to the char
acter of the finishing of the interior work, and its condition before
the fire. The appraisers were experienced contracting builders, but,.
without some evidence, how was it possible for them to know the
sound value or the loss and damage. Under such circumstances,
appraisers should give notice to both parties of the time and place
of hearing, and require evidence in respect of facts which they could
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not otherwise know. The mere fact that the assured saw the ap
praisers on the street, and that he did not ask to be heard, or object
to their proceeding without notice, is not a waiver. The appraisers
were not in session when complainant saw them, and he was not
present when they examined the ruins or acted in any way in the dis
charge of their duty, and he had no notice of either the time or place
of their session. In favor of an apparently just award, many pre
sumptions may be indulged, but in this case the result reached is so
apparently unjust as not to justify any indulgent view of the conduct
of the arbitrators. If the appraisers heard evidence as to the char
acter and finish of the interior of this house without notice, they were
guilty of misconduct. On the other hand, if they undertook to ap
praise the loss and damage resulting to the assured without other in
formation as to the character of the interior work than that to be
derived from such a ruin as this was, they were equally neglectful of
their duty, and exhibited an indifference to justice most culpable.

3. A question has been made upon the partiality of the appraiser
selected by the company, but we think it unnecessary to go into this
question, in view of the fact that the award must be set aside without
regard to this matter.

4. There was no error in the rendition of a decree for the loss and
damage as shown by the evidence in the cause. The court, having
obtained jurisdiction for the purpose of setting aside the award, which
had been pleaded as a bar to the pending suit at law upon the policy,
might retain the case for the purpose of determining the loss and
damage, or, in its sound discretion, remit that subject to a court of
law. Peck v. Ayers & Lord Tie Co., 116 Fed. 273, 27<;, 53 C. C. A.
551 ; Ward v. Todd, 103 U. S. 327, 26 L. Ed. 339; Ober v. Galla
gher, 93 U. S. 199, 23 L. Ed. 829.

The decree is accordingly affirmed.

PHILLIPS v. IOLA PORTLAND CEMENT CO.

(Circuit Court of Appeals, Eighth Circuit. November 12, 1903.)

No.1,SS8.

L ANTI-TRUST ACT-TEST OF VALIDITY OF CONTRACT OR COMBINATION UNDER.
The test of the violation of the anti-trust act of JUly 2, 1890 (26 Stat.

209, c. 647 [D. S. Compo St. 1901, p. 3200]), by a contract or combination,
is its effect upon competition in commerce among the states. If its
necessary effect is to stifle or to directly and SUbstantially restrict inter
state commerce, it falls under the ban of the law, but if it promotes, or
only incidentally or Indirectly restricts, competition, while its main pur
pose and chief effect are to promote the business and increase the trade
of the makers, it is not denounced or avoided by that law.

2. SAME-CONTRACT RESTRICTING TERRITORY WITHIN WHlCH PURCHASERS MAY
SELL.

A contract of sale by a manufacturer to jobbers of some of Its product,
to be shipped across state lines to the latter, whereby the parties agree
that the purchasers shall not sell, ship, or allow any of the product thU!l
purchased to be shipped, outside of a certain state, is not 1D restraint
of trade or illegal under the act of July 2, 1890.

(Syllabus by the Court.)
125 F-38
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In Err6rto the Circuit Court of the United States£c>rthe Western
Districtof Miss6uri.

. John Charles Harris (EdwardF'. Harris, on the brief), for plain-
tiff in error. .

James C. Williams, for defendant in error.
Before SANBORN, THAYER,and VAN DEVANTER, Circuit

Judges.

SANBORN; Circuit JUdge. This is a writ of error to review a
judgment for the plaintiff below, the lola Portland Cement Company,
a corporation, against Thomas H. Phillips, in an action for damages
for the breach of a contract of sale of cement. The company was a
manufacturer of cement in the state of Kansas. The'defendant be
low, Phillips, was a member of the copartnership of William Parr &
Co., who were merchants engaged in business at Galveston, in the
state of Texas. On January 24,. 1901, Parr & Co. made a contract
with the cement company whereby they agreed to purchilse of it,
during the year 1901, 50,000 barrels of lola portland cement to be de
livered free on board the cars at lola, in the state of Kansas, and to
pay therefor $1.20 per barrel. They further agreed "not to sell said
cement, ship same, or allow same to be shipped," outside of the state
of Texas. Under this contract they accepted and paid for 24,580
barrels of the cement, and refused to accept 25,420 barrels thereof.
The cement company brought an action against them to recover
the damages which it sustained by the failure of the purchasers to
accept and pay for these 25,420 barrels, and Phillips,. the only de
fendant served with process, answered that the contract was illegal
and void under Act Congo July 2, 1890, C. 647, 26 Stat. 209 [D.
S. Compo St. 1901, p. 3200], because it provided that Parr & Co.
should not sell the cement, ship it, or allow it to be shipped" without
the state of Texas. . ....

It is now syttled by repeated :d~cisiQns of the Supreme Court that
the test of the validity of a contract; combination, or conspiracy chal
lenged under the anti-trust law is the direct effect (l)f such a contract
or combination upon competition in commerce among the states.
If its necessary effect is to stifle competition, or to directly and sub
stantially restrictit, it isv6id...Butif it prOInotes,or only incidentally
or indirectly restricts, competition in commerce among. the states,
while its main purpose and chiefeftect are to foster the trade and en
hance the business of those who ma,ke it, it does not constitute a re
straint of interstate commerce within the meaning of that law, and
is not obnoxious to its provisions, This act of Congress must have
a reasonable' construction. It was not its purpose to prohibit or to
render illegal the ordinary contracts or combinations of manufac
turers, merchants, and traders, or the usual devices to which they re
s9rt to' promote the success of· their l.msiness, to enhance their trade,
and to make their occupations gainful, so long as those com):>inations
and devices do not necessarily have a direct and substantial effect to
restrict competition in commerce among the states. Hopkins v. D.
S., 171 U. S. 578, 592, 19 Sup. Ct. 40, 43 L. Ed. 290; Anderson V.
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u. S., 171 U. S. 604, 616, 19 Sup. Ct. So, 43 L. Ed. 300; U. S. v.
Joint Traffic Ass'n, 171 U. S. 5°S, 568, 19 Sup. Ct. 25, 43 L. Ed. 259;
Addyston Pipe & Steel Co. v. U. S., 175 U. S. 211,245, 20 Sup. Ct. 96,
44 L. Ed. 136; U. S. v. Trans-Missouri Freight Ass'n, 166 U. S. 290,
339,340,342, 17 Sup. Ct. 540, 41 L. Ed. 1007; U. S. v. Northern Secu
rities Co. (C. C.) 120 Fed. 721, 725. The application of this rule
to the facts of the case in hand leaves no doubt that there was nothing
in the contract before us obnoxious to the provisions of the anti-trust
law of 1890. The lola Cement Company had no monopoly of the
manufacture or sale of cement in the United States. It was surround
ed by competing manufacturers, and the contract which it made with
Parr & Co., of Galveston, had no direct or substantial effect upon
competition in trade among the states. It left the manufacturers who
were competing with the plaintiff for the trade of the country free
to select their customers, to fix their prices, and to dictate their terms
for the sales of the commodities they offered, so that in this regard
no restraint whatever was imposed. If it had the effect to restrain
Parr & Co. from using the product which they purchased to compete
with other jobbers or manufacturers in the country beyond the
limits of the state of Texas, this restriction was not the chief purpose
or the main effect of the contract of sale, but a mere indirect and
immaterial incident of it. The agreement of sale imposed no direct
restriction upon competition in commerce among the states, did not
constitute a restraint of that commerce, and was not obnoxious to the
provisions of the act of July 2, 1890.

For a more extended consideration of the principles upon which
this decision is based, for a citation, review, and analysis of the au
thorities which sustain them and which compel the ultimate conclusion
which we have reached in this case, reference is made to the opinion
of this court in Whitwell v. Continental Tobacco Co. (which is filed
herewith) 125 Fed. 454. A repetition of the citation and review of
authorities, and of the more exhaustive discussion of principles there
indulged in, would be useless here, and it is omitted.

The evidence disclosed the fact that shortly after the expiration of
the year within which the defendants had agreed to receive and pay
for the cement the plaintiff sold the 25,420 barrels, which the defend
ants refused to take, for $1.10 per barrel. The president of the plain
tiff testified that the cost of selling this cement was about 10 cents
per barrel, that it did not cost any more to sell the cement which had
been previously sold to Parr & Co. than it did to sell any other
cement, but that the cost of selling any cement was about 10 cents
per barrel. The court below instructed the jury that, if they believed
that the cost of selling this cement was IO cents per barrel, they might
allow that amount as a part of the damages which the plaintiff was en
titled to recover. This instruction is assigned as error. But it was
manifestly right. The plaintiff had once incurred and paid the cost
of selling the cement in question to Parr & Co., and had obtained a
valid contract for its purchase price. Their failure to comply with this
agreement imposed upon the plaintiff the necessary expense of making
a second sale of that portion of the cement already sold which the
defendants refused to accept.
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It is assigned' as error that the court below refused to admit in
evidence a telegram from the president of the lola company to Parr
& Co., dated January 24, 1901, the day of the date of the contract,
to the effect that the plaintiff would guaranty a rate of freight of five
cents per hundred less than Kansas City rates to all Texas points.
But there was no error in this ruling. The telegram was not admissi
ble to establish any agreement to guaranty this rate of freight, and a
breach of that agreement as a defense to the action, because no sudi'
defense was pleaded. It was not admissible to modify or change the
written contract of January 24, 1901, because if it was sent before or
at the time that the contract was executed it was merged in that con
tract and became ineffective, and if it was sent after that contract was
made it was not pleaded and had nO place in the trial of this case.

Another alleged error specified is that the court below refused to
admit in evidence a letter from the plaintiff to the defendants, dated
February 10, 1902, in which they wrote that they had not done an
agency business and requested a propDsition. It is contended that
this letter was .competent to establish the fact that the relation be
tween the plaintiff and the, defendants under the contract in suit
was that of vendor and vendee, and not that of principal and agent.
Conceding that this letter had a tendency to establish that fact, its
rejection did not prejudice, and could not have prejudiced, the defend
ants, because the relation of vendor and vendee was proved by the
contract, because the case was tried, and the court charged the jury,
and this court has determined .the case, upon that theory, and error
without prejudice is no ground for reversal.

The judgment below is affirm.ed.

H. HACKFELD & CO., Lhnlted. v. UNITED STATES.

(Circuit Court of Appeals, Ninth' Circuit. October 5, 1903.)

. No. 940.

1. ALIENS - DEP()RTATION - ESCAPE F'RoM: VESSEL-LIABILITY 011' OWNERS-
ERHOR IN LOWER COURT. .' .. ,i . '"

Act Congo March 8, 1891, c. 551, 26 Stat. 1086 ro. S. Compo St. 1901,
p. 1299], makes guilty of a misdemeanor the owner 'of a vesser who,
haVing received back on ooard aliens ordered to ,be deported, neglects
to detain them,thereon, or refuses or neglects to return them to the port
from, which tb,ey came., In, a prosecution under this, act, it was stipulated
that in returning Japl,lnese iU:II)1lgrants defenqant's steamshiparrtved
at aonolulU; tha,t the immigrants' were locked in a room, and between
midnight' and 5 o'clock el'tectedtheir escape throug-lia porthoJenearly
25 feet from the 'water; that this method 'of escape could not have been
reasonably ~nt1cipated by the IIU\Steror officers; and that the escape
did not occur' by reason of any )1egligence or lack of proper care on their
part. The court below made notlndlngof. fact t.urther than that de
fendant was guilty as charged. Herd, that as, notwlthstandingthestipu-

,. ,fatlon asi toaJjsence of negligence, the· court might have found that de·
fendant's ,agents were negligent, th~ ,question of liability in the a'bsence
of ,negligence w~s not presented f9fl'eyiew.

1n ,J;i:rror .to the District Court ohbe United States for. the District
of Hawaii. .
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An information was filed against H. Hackfeld & Co., Limited. a corporation,
charging it with violating the provisions of section 10 of the act of Congress
entitled "An act in amendment to the various acts relative to immigration
and the importation of aliens under contract or agreement to perform labor,"
approved March 3, 1891, c. 551, 26 Stat. 1086 [U. S. Compo St. 1901, p. 1299],
which provides as follows: "That all aliens who may unlawfully corne to
the United States shall, if practicable, be immediately sent back on the vessel
by which they were brought in. 'fhe cost of their maintenance while on land,
as well as the expense of the return of such aliens, shall be borne by the
owner or owners of the vessel on which such aliens came; and if any master,
agent, consignee, or owner of such vessel shall refuse to receive back on
board the vessel such aliens, or shall neglect to detain them thereon, or shall
refuse or neglect to return them to the port from which they came, or to
pay the cost of their maintenance while on land, such master, agent, con
signee, or ownPI' shall be deemed guilty of a misdemeanor, and shall be
punished by a fine not less than three hundred dollars for each and every
offense; and any such vessel shall not have clearance from any port of the
United States while any such fine is unpaid." The information alleged, in
substance, that the appellant did refuse and neglect to return to the port of
Yokohama two Japanese immigrants, Terujiro Yamoto and Hachiero Irie,
whom it had brought from that port to the port of San Francisco, and who
had been denied admission to the United States at the latter port. The case
was tried before the court without a jury on an agreed stipulation of the
facts. The stipulation of facts contains the following: "That on the 12th
day of November, A. D. 1902, the said steamship Korea did arrive at the
port of Honolulu, in the district and territory of Hawaii; that at the time
of the arrival of said steamship Korea at said port of Honolulu the said immi
grants were still on board of said vessel; that said Japanese immigrants,
together with certain deported Chinese, were placed in a room on board said
vessel, and locked up by the steerage steward of said vessel; at 12 o'clock
midnight, of said 12th day of November, A. D. 1902, ~aid Japanese were still
on board said vessel in said room; that between that time and 5 o'clock on
the morning of the 13th day of November, A. D. 1902, said Japanese had
effected their escape; that the only method of egress was through portholes,
which were nearly twenty-five feet above the water; that this method of
escape could not have been reasonably anticipated by the master or officers
or agents of said steamship Korea; that said escape did not OCCUi' by vis
major or inevitable accident, and that said escape did not occur by reason
of any negligence or lack of proper care on the part of the officers of the
vessel or said defendant; that the said defendant made search for said
escaped' immigrants, but up to the present time have not apprehended the
said immigrants, and said immigrants have not been returned to Japan."
On this stipulation of facts the plaintiff In error was found guilty of the mis
demeanor charged, and was adjudged to pay a fine of $600. To review that
judgment the writ of error is taken.

J. E. Foulds and Kinney, Ballou & McClanahan, for plaintiff in
error.

Marshall B. Woodworth, Robert W. Breckons, and Benjamin L.
McKinley, Asst. U. S. Atty., for defendant in error.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis
trict Judge.

GILBERT, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The plaintiff in error invokes the rule that a penal law must be
strictly construed, and contends that within the meaning of section
10 of the act of 1891 there can be no neglect to comply with the obli
gation thereby imposed, if a reasonable attempt be made to perform
the same. The case of \\Tarren v. United States, 58 Fed. 559, 7 C. C.
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A. 368, decided by the Circuit Court of Appeals for the First Circuit,
is an authority advers~i to this contention; but the plaintiff in error
earnestly urges that the doctrine of that case involves a misconception
of the true meaning of the statute, and it cites the case of United
States v. Sprutll (D. C.) 71 Fed. 679, in which the District Court of
the Eastern District pf Pennsylvania doubted the wisdom of such a
constru(:tion of langtlage in a criminal statute. In the view which we
take of the record which is before us, it becomes unnecessary to enter
into a discussion of this question. The case was tried before the
court without a jury upon an agreed stipulation of the facts. In the
stipulation appears the fact that the two Japanese who were ordered
to be deported, and who had been, taken by the plaintiff in error on
its steamer from San Francisco'to Honolulu en route to Japan,
escaped from the vesse~ While she was lying at anchor at the port of
Honolulu, and that they made their escape through portholes, from
which they dropped or descended into the sea. The record contains
no finding of fact by the court further than that the plaintiff in error
was found guilty as charged, nor doe~ it state the ground on which
the trial judge found the plaintiff in error guilty of the misdemeanor
charged. For aught that we know, the court found that by placing
the men in the room, as it did, without taking precautions against their
escape through the portholes, the plaintiff in error neglected to per
form the obligation imposed upon it by the statute. It is true that the
stipulatidn of the facts recites that the escape did not occur by reason
of any negligence or lack of proper care on the part of the officers of
the vessel or of the plaintiff in error, and that the method of the
escape could not have been reasonably anticipated. But the court
was not bound by these recitals, nor Was it prevented thereby from
placing upon the stipulated facts the ~onstruction which in its judg
ment they should properly bear. Haight v. Green, 19 Cal. 113. The
assignment of error is that the court erred in rendering judgment
upon the pleadings and the facts therein stated. If the trial court
entertained the opinion, as may well have been the case, that the plain
tiff in error was guilty of negligence in placing the deported persons
in a room on board the vessel from which portholes, visible and open,
afforded means of escape to anyone who could swim a short distance
to the shore, we, in our own view of the facts, could find no ground
to question the correctness of that conclusion. The rule is that the
burden is on the plaintiff in error to show error in the trial court.
In this case we think it hilS failed. to meet the requirement of the rule.

The judgment will th~refore be affirmed.
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BOAK et at v. UNITED STATES.

(Circutt Court ot A.ppeals, Seventh Circuit. October 13, 1903.)

No. 943.

699

L CuSTOMS DUTIES-CLASSIFICATION-Fox BERRIEIl.
HeM, that the expression, "berries. edible, in their natural condltlon,"

in paragraph 262, Tariff Act July 24, 1897, c. 11, f 1, Schedule G, 80 Stat.
171 CU. S. Compo St. 1901, p. 1651], means berries which are in their
natural condition as imported, and are edible either in that state or after
cooking, and that fox berries imported in barrels filled with water are
in their natural condition, and are included within said provision in para
graph 262, and not within paragraph 559 of said act, section 2, Free List,
80 Stat. 198 CU. S. Compo St. 1901, p. 1679], relating to "berries, green,
ripe, or dried, * • • not specially provided tor."

Appeal from the Circuit Court of the United States for the Northern
Division of the Northern District of Illinois.

The facts are stated in the opinion of the court.

William Brace, for appellants.
Albert H. Washburn, for appellee.

Before JENKINS and GROSSCUP, Circuit Judges, and SEA
MAN, District Judge.

GROSSCUP, Circuit Judge, delivered the opinion of the court.
This is an appeal, by the importers of merchandise known as fox

berries, from the decree of the Circuit Court sustaining a decision
of the Board of United States General Appraisers (Ga. 5142).

Fox berries grow on small bushes in mountainous regions in Nor
way, Sweden, Nova Scotia, and the Canadian provinces; and are
utilized for sauce, tarts and pies, so resembling, both in appearance
and uses, the cranberry, that they are sometimes called the hanging
cranberry.

The fox berry is imported in casks filled with water. There is
some contention in the record that the water carries a salt, thus
making it a brine, but this is not satisfactorily shown. The func,
tion of the water is not to chemically change the berry, or to act as a
preservative, but to furnish a cushion against the injuries incident
to transportation, similar to that furnished by sawdust in the trans
portation of grapes. We are of the opinion that fox berries thus im
ported, are, within the meaning of the tariff act, imported "in their
natural condition."

The importations in dispute were between November 17th, 1900,
and November 18th, 1901, and were assessed for duty at one cent per
quart under paragraph 262 (Act July 24, 1897, C. II, § I, Schedule G.,
30 Stat. 171 [U. S. Compo St. 1901, 1651]), which reads as follows:

"Apples, peaches, quinces, cherries, plums, and pears, green or ripe, twenty
five cents per bushel; apples, when dried, desiccated, evaporated or prepared
in any manner, not especially provided for in this act, two cents per pound;
berries, edible, in their natural condition, one cent per quart; cranberries,
twenty-five per centum ad valorem." .
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The contention of the government is that the third clause of sec
tion 262 includes all edible berries, as distinguished from berries
used fordrugs, dyeing, &c.; and all berries imported in their natural
condition, as distinguished from berries imported in a dried, evap
orated, or other prepared, condition. If this interpretation of the
clause is maintainable, the duty was correctly assessed by the Board
of General Appraisers.

Thecoritention of the importers is, that the third clause of section
200 embraces berries edible in their natural condition, as distin~

guished from berries edible only after cooking; but if this be re~

jected, and the clause interpreted to cover berries imported in their
natural condition whether edible before cooking or not, the impor~

tat'ions in question are not included, because, before being imported,
they underwent a water treatment.

The use of water, as already indicated, was not in the nature of
a chemical process to change the natural condition of the berries, but
was a mechanical medium only, to secure the berries against crush~

ing in transportation. The condition of the berries, as imported,
was their natural condition. This disposes of the second contention.

Nor do we think that the third clause of section 262 was meant
to be confined to berries edible only in their natural condition. The
adjective is meant, in our opinion, to qualify the noun, so as to dis
tinguish, generally, berries edible, from berries non-edible. The tariff
act of 1897 opens with the general clause, that there shall be levied,
collected and paid upon all articles imported from foreign countries,
and mentioned in schedules therein contained, the rates of duties
therein named; and then proceeds directly to the schedules, in each
paragraph of which, for the sake of ready reference, the noun stands
first with the qualifying words following. Thus, the first paragraph
reads "Acids, acetic or pyroligneous * * *; boracic * * *;
citric * * *" ; &c., Coming to paragraph 262, the transposed
form of expression continues: "Apples, peaches, * * * green or
ripe * * *; apples, peaches * * *. dri'ed, desiccated, evapo
rated * * *; berries, edible, in their natural condition." In
view of this studied transposition of nouns and adjectives in the tariff
act, and reading the opening language of the act into paragraph 262,
it would stand as if the language used were "edible berries imported
in their natural condition." This disposes of the first contention.

'Nor do we think that these importations are governed by paragraph
559 (section 2, Free List, 30 Stat. 198 [D. S. Compo St. 1901, p.
1679]), providing that fruits or berries, green, ripe, or dried, and fruits
in brine, not specifically provided for, shall be put on the free list.
Assuming that edible berries imported in their natural condition-the
conclusion just stated-are within the meaning of paragraph 262,
the importations in question are, by its express terms, excluded from
paragraph 559.

The decree of the Circuit Court, sustaining the decision of the
Board of General Appraisers, is affirmed.
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UNION BISCUIT CO. et at v. PETERS.

(Circuit Court of Appeals, Eighth Circuit. November 23, 1903.)

No. 1,904.

601

1. PATENTS-PATENTABLE NOVELTy-PACKAUE FOR BrscuI'l'l'l.
The Peters patent, No. 621,974, for a method of and means for packing

biscuit, crackers. or the like, which consists of placing upon a carton
blank of any suitable shape a sheet of waxed or paraffined paper and
folding the two together ill completing the carton, so that the ends of the
two Iilheets are interfolded, the purpose being to more effectually exclude
dust or moisture, is void for lack of patentable novelty, in view of the
prior art, which disclosed both the cartons and the paraffined linings.

2. SAME-EvIDENCE OF INVENTION-UTILITY.
The utility of a device is not in itself evidence of patentable invention,

although it is entitled to weight when that question is doubtful.

Appeal from the Circuit Court of the United States for the Eastern
District of Missouri.

For opinion below, see 120 Fed. 679.
This action was brought by Frank M. Peters, the appellee, against the

Union Biscuit Company, Adolph E. Winkelmeyer, and Hartwell B. Grubbs,
the appellants, to restrain an alleged violation of letters patent No. 621,974.
issued March 28, 1899, to Frank M. Peters, the complainant below and the
appellee in this court.

The nature of the invention is fully disclosed by the following excerpts
from the specifications. Relative to the general objects of the invention, the
patentee says:

"This invention relates to an improved method of and means for packing
biscuits, crackers, and other articles, and has for its object to provide an in
expensive package whereby bakery goods of this description may be kept
fresh and in proper condition for consumption by effectually excluding
moisture therefrom, and whereby the goods will be firmly packed and held
and thereby prevented from rattling and breaking in the package.

"Heretofore substantially air-tight and moisture-proof metallic cases or
boxes have been employed for the purpose of preserving the freshness of
biscuit or the like; but the use of these cases involves considerable expense.
and they have only been employed in conjunction with the highest priced
goods, their cost being too great to permit their use with less expensive goods.
It has been customary heretofore to pack these less expensive goods in car
tons or paper boxes, and in some cases these cartons or boxes have been
provided with a lining of what is known as 'waxed' or 'paraffined paper';
hut in such packages as heretofore constructed this lining has not been so
disposed as to close the openings or folds of the box, and has itself presented
Qpenings through which the moisture has had direct access to the contents
Qf the package. By reason of these facts such comparatively inexpensive
packages have failed to protect the goods from moisture, and they have
quickly lost their freshness.

"It is the primary object of my invention to obviate these difficulties, and
to provide a package which, at an expense practically no greater than that
Qf the ordinary lined carton package, will effectually protect the goods and
preserve their freshness.

"A further object is to provide a package of this character which in its
assembling or making up will be tightly drawn around the goods, and will
therefore firmly hold the same, and prevent looseness and consequent break
age."

'i 2. See Patents, vol. 38, Cent. Dig. § 39.
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'Relative to the method ot constructing the patented device or box, the
patentee says:

"In carrying out my invention I provide a blanK ot pasteboard, strawboard,
or other slleet material of suflicient thickness and strength to properly pro·
tect the contents of the box or carton made from such blank. (See flgure 1.)
This bla,nk may be of any suitable form wllich is adapted for the purpose
of being folded up into a box or carton, and is provided with overlapping
ends, which are folded over and interlocked wit\l each other to form the ends
of the box1 In connection with ,such a blank I employ a sheet of thin flexible
paper, preferably a moisture ~nd grease proof paper, such as what is known
as 'waxed:. 0': 'paraffined' paper, and which is thin and flexible, yet strong.
(See llgure2.) This sheet~s ot a width equal to the width of the blank and
of a length ,at least equId ,to the length ofth~: body of the blank plus the
width of t1).~ top of thecoJDpleted box or carton, and, since the tuck·llap of
the blankia usually about equal to thia surplus width, the sheet may be said
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to be substantially equal both in Width and length to the extreme correspond
ing dimensiOns of the blank. The sheet is laid upon the blank, and the two,
both sheet and blank, are then' folded around the crackers, the lining sheet
being next to the crackers and being folded along with the blank, its lateral
edges being thereby interfolded Into the spaces between the end flaps of the
box, whlle its front and back edges are folded over the crackers and over
each other, and :firmly held in place by the top and tuck flaps of the box.
By this method of production a package is formed in which the crackers or
biscuit are inclosed in a complete protective envelope of paper without any
direct opening. through which air or moisture may have access to the con
tents of the package, and are further inclosed in a paper box or carton, with
the ends of which the protective envelope is so interfolded as to effectually
close these ends and at the same time prevent any movement of the lining
relatively to the box or carton. Moreover; in this folding of the two parts,
to wit, the blank and the sheet of lining, around the crackers, the lining is



UNION BISCUIT CO. V. PETERS. 603

drawn tightly around these latter and held in that position, so as to firmly
hold the crackers together and prevent relative movement and consequent
breakage of these latter.

"I will now proceed to describe a package embodying my invention in one
form and the method of making the same, it being understood that the par
ticular form of blank set forth is employed merely for purposes of illustra
tion, and that any other well-known form of blank adapted to be folded to
form a box or carton by the overlapping and interlocking of its parts may
be employed."

After describing the method of folding the carton and superimposed sheet
of paraffined paper so as to form the box, the patentee says:

''The resulting package is one in which the crackers are completely en·
veloped and inclosed in a protective envelope of paper, preferably waxed or
paraffined paper, which is moisture-proof and grease-proof, without any open·

.------
---~~~

Ings which may gap and admit moist air to the contents; and this envelope
Is interfolded with the various flaps and sections of the paper box or carton,
within which it and the crackers are inclosed in such a manner that the
interfolded portions of the lining sheet close the spaces between the flaps
of the box or carton and more effectually protect the contents thereof, while
at the slime time both the lining sheet and box or carton are so interfolded
as to form, in effect, a unitary structure, it being impossible for the lining to
move relatively to the box or carton, and the two holding the crackers firmly
in place and preventing movement and consequent breakage of these latter."
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For the Pllrpose of indicating clearly that the patentee does not desire ta
confine his clliims to the particular kind of box described in his specifications.
he says: .

"Alii already stated, the particular form of box-blank shown is chqsen
merely for purposes of lJlustration, and other well-known forms of folding
box-blanks may be employed in its stead. Moreover, even with the particular
form of blank shown, the precise order of folding in the several parts may
be varied, It being only elilsential for the purposes of my invention that the
lining sheet shall be folded along with the blank and interfolded with the
parts of this latter. If it be deemed desirable, the lining sheet may be se
cured to the box-blank before folding by means of a suitable paste applied
between the two along such lines or at suc.h places as may be deemed neces
sary.

"While I have described my improved package and method of making
same as applied more particularly to the packing of biscuit, crackers, or the
like, it is obvious that the same package and method may be employed for
other articles-as, for instance, .lard and similar compounds-and in such a
case the character of the protective lining of paper will vary according to
the character of the article to be protected, being either moisture-proof or
moisture and grease proof, or having other characteristics, such as the cir
cumstances may require. In the case where the package is used for crackers
or other similar bakery goods, a moisture and grease proof lining is desirable,
and for this purpose, as well as for general use, I prefer to employ what is
known as 'waxed' or 'paraffined' paper, which is both moisture and grease
proof, although any equivalent paper adapted to be folded in the manner set
forth may be substituted therefor."

The patentee claims as his Invention:
"(1) The herein-described method of packing biscuit, crackers or the like,

which consists in completely enveloping the same in an uncut or continuous
lining or protective sheet and an outer sheet or blank of heavier but flexible
material provided with marginal flaps, by superposing the lining or protective
sheet upon the blank and then simultaneously folding both said sheet and
said blank by the aid of a suitable former into the form of a box or carton,
overlapping and tucking liIaid flaps during said folding and thereby interfold
ing the marginal portions of the lining or protective sheet with the flaps of
the blank and securing the flaps to hold the package closed, substantially as
described.

"(2) The herein-described box or carton for crackers, biscuit or the like,
comprising an internal lining composed of a sheet of protective paper com
pletely enveloping the contents, and an outer sheet of heavier but flexible
material having overlapping and interlocking flaps with which the marginal
portions of the IiIling Sheet are interfolded, substantially as described.

"(3) The herein-described box or carton for biSCUit, crackers or the like,
comprising an internal protective lining composed of a single continuous or
unbroken sheet of material such as waxed paper and an external covering of
heavier but flexible material sUitably cut and scored to prOVide overlapping
and tucking flaps, said sheets being adapted to be simultaneously folded
while one is superposed upon the other and said flaps being overlapped and
tucked and the marginal portions of the lining interfolded therewith and the
package thereby secured without extraneous fastening means or perforating
the lining, substantially as described.

"(4) The herein-described box or carton comprising an internal protective
lining composed of a single continuous or unbroken sheet of material, such
as waxed paper, and an external covering of heavier material suitably cut
and scored to provide overlapping and tucking flaps, and said lining sheet
being of such dimensions as to provide a top fold adapted when folded to
.a,trord a triangular flap of greater length than the width of the box, and to be
engaged by the tpp flap of the external covering and pass therewith into the
space between the edges of the front of the covering and the lining sheet,
said flaps being overlapped and tucked and the marginal portions of the lin
ing interfolded; therewith, and the package thereby secured without ex
traneous fastenln~ means or perforating the lining, substantially ali de
scribed."
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The trial below resulted in a decree in favor of the complainant, and the
defendants have brought the case to this court on appeal.

Paul Bakewell (Frederick R. Cornwall, Dorsey A. Jamison, and
Nelson Thomas, on the brief), for appellants.

C. K. Offield and Edmund Wetmore (Charles C. Linthicum, F. W.
Lehmann, and Earl D. Babst, on the brief), for appellee.

Before SANBORN, THAYER, and VAN DEVANTER, Circuit
Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The principal question that arises in this case, and the only one
which we have found it necessary to consider, is whether the inventive
faculty was exercised in the construction of the paper box or carton
which is described in the Peters patent, and is claimed as a product
in the second, third, and fourth claims of that patent, and as a method
of packing crackers in the first claim. This question, as a matter of
course, must be determined upon a full consideration of the state of
the art to which the patent in suit appertains and in the light of the
well-established doctrine that the patent itself creates a presumption
of patentable novelty, which must be fully overcome by the appellant
before it can be adjudged invalid.

The specification of the Peters patent contains a general admis
sion that prior to its issuance paper boxes or cartons, as they are
sometimes termed, had been used to pack crackers and biscuits and
other like articles; also the admission that in some instances such
cartons had been provided with a lining of waxed or paraffined paper
to pretect the inclosed article from dampness. It is said in the
specification, however, in substance, that heretofore the lining of
such cartons had not been so disposed as to fully exclude moisture,
and the chief object of the patentee seems to have been to so con
struct a paper box with a lining of wax paper that it would more
effectually exclude dampness and dust. A merely cursory examina
tion of the art shows that this was a necessary admission on the part
of the patentee. Paper boxes had been made and were in use for the
purpose of holding and carrying crackers, berries, candy, ice cream,
lard, butter, and a great variety of other articles long before the
date of the Peters invention, and many patents describing a method
of constructing such boxes had been granted. Indeed, so common
has the use of paper boxes become that, without resorting to patents
or other printed documents, this court would be justified, by its every
day experience, in taking judicial notice of the fact that pa;.:>er boxes,
both lined and unlined, were in common use for at least 10 or 15
years prior to the date of the patent in suit. As a general rule, such
boxes were made in substantially the same way; that is to say, by
taking thick heavy paper, either pasteboard or strawboard, and cut
ting it into such a shape that when folded along certain lines a box of
a certain desired shape would be formed. The boxes were either left
open at the top, or were provided with an overlapping cover, or were
entirely closed. Very frequently the paper which was used to construct
such boxes was cut so as to have angular or curved flaps which, in the
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process of folding, were inserted in slits cut in the side or top of the
box so as to hold it together. On the trial of this case in the lower
<:ourt a large number of patents were offered in evidence for thepur~
pose of showing the state of the art in question and establishing the
fact that 'Very many persons had described methods of making paper
boxes long before the date of the Peters patent, and that, as a rule, the
processes so described were' very much alike, and substantially as
last above described; the only differences in the processes being that
the paper out of which the boxes were made was cut at times in a
different form, so as to produce boxes of a different shape, which
would be best adapted to the uses to which they were to be put.
For the .purpose of showing that the art of making paper boxes was
old and well understood when the Peters patent was issued, it is only
necessary, we think, to refer to the following patents by name and
number, without describing them in detail: United States letters
patent No. 164,099, dated June 8, 1875, issued to James L. Moore;
United States letters patent No. 183,95°, dated October 31, 1876,
issued to Charles L. Lockwood; United States letters patent No.
268,3II, dated November 28, 1882, issued to Hugh R. Stewart;
United States letters patent No. 28SA56, dated September 25, 1883,
issued to August Brehmer; United States letters patent No. 556,675,
dated March 17, 1896, issued to W. B. Howe; and United States
letters patent No. 5II,080, dated December 19, 1893, issued to W. B.
Howe and F. B. Davidson. An examination of these patents has
satisfied us that when Peters entered the ·fieldas an inventor it was
well known to those familiar with the art of making paper boxes that
they could be produced in any desired form by simply cutting the
paper out of which the box was to be made in a certain way and with
the necessary flaps and slits, before it was folded.

Other patents, which the record contains, show with equal cer
tainty that Peters was not the first person to suggest the idea of lin
ing paper boxes with waxed 01' paraffined paper, 01' with any other
kind of paper, for the purpose of more effectually excluding mois
ture. This idea was suggested by Smith as early as May 9, 1882.
Vide United States letters patent No. 257,522; by Albert, United
States letters patent N0.355,496, issued January 4, 1887; by Bower,
United States letters patent No. 232,930, issued October 5, 1880; by
Munson, United States letters patent No. 288,255, issued November
13, 1883; and by some. others. The conclusion, therefore, is in
eVltable that when the patent in suit was applied for the art to which
it appertained had reached a high state of development, and that,
because it was 'a very simple art, little, if anything, remained to be
done to perfect it. Paper cartons in many forms had already been
made and applied to a great variety of uses. They had been made
with a lining and without a lining, depending generaily upon the use
to which they were to 'be applied; and, when lined, the lining had
sometimes been stuffed in after· the box was formed, as shown by the
Smith patent, No; 257,522, while in other instances the lining had
been pastedinplacesto'the outer covering, so as to be folded with
it integrally in the process of making the box, as shown in the Albert
patent, No. 355,4¢).
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In view of what has been said, it is difficult to understand in what
respect the Peters specification discloses patentable novelty, whether
we consider the described method of making paper boxes claimed in
the first claim or the product of the process. Novelty does not reside
in the manner of cutting the pasteboard or strawboard blank out of
which the box is formed, because the patentee himself says that the
blank so cut "may be of any suitable form which is adapted for the
purpose of being folded up into a box or carton and is provided with
overlapping ends." Besides, it was a well-known fact, when the pat
ent in suit was issued, that cartons of any desired shape could be made
if a little attention yvas given to cutting the blank before folding. Nor
does the novelty of the device consist in providing cartons with a
lining of any sort, because cartons with linings were in common use
long prior to the date of the application for the patent. If we cor
rectly understood learned counsel for the appellee, it was frankly
conceded on the oral argument that, if what Peters accomplished rises
to the dignity of an invention, it is because he was the first to suggest
the idea of laying a sheet of waxed or paraffined paper on top of the
blank carton and folding them together so as to form a unitary struc
ture. This method of making a carton, it was said, was of great im
portance, because it had the effect of interfolding the ends of the two
protective envelopes in such a way as to more "effectually close these
ends, and at the same time prevent any movement of the lining rela
tively to the box," and because more dampness and dirt was thereby
excluded from the inclosed article. Did this suggestion involve the
exercise of the faculty of invention? We think not. In the first
place, the idea of placing the lining sheet on top of the blank carton,
and folding the two together was not new, but was disclosed by United
States letters patent No. 355,496, issued to Albert on January 4,
1887. That patent covers a paper box for carrying fruit, oysters,
and other like articles. The box was made water-tight by pasting
a sheet of thin manilla paper on top of the blank carton and folding
the two at the same time so as to form the walls of the box integrally
out of the two sheets. The patentee of this box pointed out as one of
its chief merits that when a box was thus constructed the lining
could not be torn out or displaced. Again, in a patent granted to
Cooke on December 3, 1895 (United States letters patent No. 550,
870), a paper box for shipping currency is fully described, which was
constructed by placing the blank carton on top of a sheet of wrapping
paper and pasting the two sheets together at the place where they
united to form the bottom of the box. The patentee of that box also
suggested that the two sheets might be pasted together where they
united to form one side of the box. The carton was then folded in
the ordinary way, to form the box, and after it was formed by insert
ing the flaps in the appropriate slits. the wrapping paper at the sides
and ends was folded around it in the ordinary way to serve as an
outer covering. One of the appellants' experts on the trial expressed
the opinion, in which we fully concur, that, if the process of construct
ing a box which Cooke described was reversed by placing the wrapper
on top of the blank carton, and then folding the two together to form
a box, the result would be a carton for packing crackers that would
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exclude moisture and dirt as effectually as the Peters box. The
examiner.ofthe Patent office to whom Peters' application for a patent
wasAirstsubmitted also called attention to the Cooke'patent, and in
rejecting the application made the following statement in which we·
fully eonc\U": "It would not involve invention to place the wrapper
on the inside of the box instead of the outside."

But, aside frpm the foregoing view of the case, the sole object
which Peters seems to have had in view in folding the lining and the
blank carton together was to more effectually close the ends of the
box so as to exclude more dirt and moisture. Let it be assumed that
this object was attained,Clr was attained to some. extent, and yet it
does not appear, we think, that the method of folding thus suggested
was neW"or was so far new as to amount to invention: It was sub
stantially the. same method of folding two sheets of paper which
g-rocet'$ have employed from time immemorial when they have had
occasion to wrap up sugar, salt, flour, rice, and a hundred other like
articles, u$ing for that putpose two sheets of paper, Clne laid on top
of the. other. When two sheets are thus used instead of one, for the
purpose of. wrapping up an article, the ends of the two sheets are nec
essarily interfolded practically in the same manner which Peters de
scribes; and the effect¢f, such interfolding is to more "effectually
close the ends," and prevent the inner sheet from moving relatively
to the outer sheet.

l.t is urged, however,at great length, and with considerable force,
that the demonstrated utility of the Peters carton as a means of pack~
ing crackers and preserving them from moisture in damp climates en
titles him to favorable consideration and a monopoly of the use of the
carton which he has constructed. It is said, in effect, that the great
utility of the carton is sufficient evidence of invention. In view of
this line of argument we have considered the evidence of utility with
some care, and, while it is sufficient to show that the cartons in ques
tion do operate to exclude the outer air and moisture to a considerable
extent, yet we are by no means satisfied that this result is due to the
carton, or to the manner in which the ends of the lining and carton
blank are interfolded. The testimony shows that when the carton is
fully made up in the manner described in the patent, and filled with
crackers, it is then carefully covered with an outer wrapper, which is
closely sealed along the edges so as to entirely exclude the outer air.
It admits of very little doubt, we think, that this outer cover, which
is not mentioned or described in the patent, has as much, if not more,
to do with protecting the contents of the box from dampness and dirt
as the carton itself. But, even if this were not so, and if the carton
possesses all the merit that is claimed for it, its mere utility would
not suffice to render it patentable. It sometimes happens that an im
provement in a machine or device, which is the result of ordinary
mechanical skill, adds much to the utility of the device or machine,
but this fact does not render it patentable. If a doubt arises in the
consideration ofa patented article or device whether the inventive
faculty has been exercised, the fact that the article in question has
gone into general use, that there is a large demand for it, and that it
seems to posse$s great utility, is entitled to great weight; but when
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it is apparent that the inventive faculty has not been exercised, and
that nothing more has been accomplished by the alleged inventor than
might have been done by an ordinary workman or mechanic acquaint
ed with the art, if his attention had been directed to the subject, a
p.atent, if granted, cannot and ought not to be sustained. The law
to this effect is well settled. McClain v. Ortmayer, 141 U. S. 419,
427, 428, 12 Sup. Ct. 76, 35 L. Ed. 800; Duer v. Corbin Cabinet
Lock Co., 149 U. S. 216, 13 Sup. Ct. 850, 37 L. Ed. 7°7; Fox v.
Perkins, 3 C. C. A. 32, 52 Fed. 205, 213; Dueber Watch Case Mfg.
Co. v. Robbins, 21 C. C. A. 198,75 Fed. 17; Lovell Mfg. Co. v. Cary,
147 U. S. 623, 635, 13 Sup. Ct. 472, 37 L. Ed. 307; Falk Mfg. Co. v.
Missouri Railroad Co., 43 C. C. A. 240, 103 Fed. 295, 302, and cases
there cited. In the case in hand it is plain, we think, upon a fair con
sideration of the state of the art at the time the patent in suit was ap
plied for, that Peters' patent is lacking in patentable novelty, and
that he is not entitled to a monopoly of the manufacture, use, and
sale of the article in question. Indeed, we think it would be a perver
sion of the patent law to hold that one who has made no greater ad
vance in the art of manufacturing paper boxes than he appears to have
done, is entitled to a patent. Considering the fact that Peters merely
suggested the idea of folding the carton blank and superimposed
lining sheet together, or at the same time, so that the two sheets, at
the ends, would be interfolded, as always must be the case when any
package is wrapped up in two sheets of paper instead of one, we may,
with great propriety, apply to the alleged invention the oft-quoted
remark of Mr. Justice Bradley in Atlantic Works v. Brady, 107 U. S.
192,200,2 Sup. Ct. 225, 231, 27 L. Ed. 438, that:

"The design of the patent law is to reward those who make some sub
stantial discovery or invention which adds to our knowledge and makes a
step in advance in the useful arts. • • • It was never the object of
those laws to grant a monopoly for every trifling device, every shadow of a
shade of an idea, which would naturally and spontaneously occur to any
skilled mechanic or operator in the ordinary progress of manufactures. Such
an indiscriminate creation of exclusive privileges tends rather to obstruct
than to stimulate invention. It creates a class of speculative schemers who
make it their business to watch the advancin!!: wave of improvement and
gather its foam in the form of patented monopolies which enable them to lay
a heavy tax upon the industry of the country without contributing anything
to the real advancement of the arts."

Weare of opinion, for the reasons heretofore expressed, that the
Peters carton or paper box fails to disclose patentable novelty, and
that the decree below ought to be reversed, and the bill dismissed. It
is so ordered.

EQUITABLE LOAN & SECURITY CO. v. R. L. MOSS & CO. et al.
(Circuit Court of Appeals, Fifth Circuit. October 17, 1903.)

No. 1,299.

L BANKRUPTCy-MoRTGAGED PROPERTy-SLRRENDER TO MORTGAGEE.
Where it appears that the entire assets of a bankrupt corporation con

sist of a manufacturing plant incumbered by a mortgage for more than
its value, that the trustee, after diligent effort, has been unable to sell
the same, either at public or private sale, for any sum near its value,
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and that the p~operty is a SOllrce ',of expense, the court of bankruptcy
.should permit it to be turned oV~i' to the mortgagee, subject to the right

':of the trustee or general creditors to contest the validity of the mortgage,
fidesired, in any court having jurisdiction.

PetitiQn for Revision of Proceedings of the District Court of the
United States for the Southern District of Georgia, in Bankruptcy.

H. E. W. Palmer, for petitioner.
Geo·. S. Jones and Thos. F. Green, for respondents.
Before PARDEE, McC()RMICK, and SHELBY, Circuit Judges.

PER CURIAM. It appearing from the record -that the Quintette
Manufacturing Company, ,a manufacturing corporation, was adjudged
an involuntary bankrupt on the 24th. of October, 19°2, and that all of
its assets 'consisted of a cotton milling plant, and that the same was
incumbered by a mortgage to the Equitable Loan & Security Com
pany, executed more than four months before the filing of the peti
tion in bankruptcy, for a sum which, with interest, amounts to about
$28,000; and that the entire value of the plant does not exceed $20,000,
and that-the trustee, T. G. Greene, being placed in possession of the
plant, has diligently endeavored, under orders of the District Court,
for the past six months or longer, to seIl the same, and has not been
able to do so either at· pUblic or private sale,' and has had no bid or
offer made to him nearly equaling the amount of the incumbrance,
and that it is necessary t9insure the property and to employ a night
watchman to guard it, and that, therefore, the property is burdensome,
and without a value to the trustee for the benefit of the general credit
ors; and, it appearing that the interest of both parties requires a
speedy disposition of this case, the court, reserving -the right to file
a more elaborate opinion herein, if deemed advisa)Jle, now orders,
adjudges, and decrees that the petitioner is entitled to relief; that the
order of the district court, of date August 10, 1903, be revised; and
that the trustee is directed to release and surrender the possession
of the mortgaged property, and that he no longer hold or seek to
hold and control the same. Inasmuch as the attorney for the peti
tioner in the court below and in this court offered to pay "the taxes
and the insurance premiums on the property and the hire of the night
watchman," this order is made on condition that it reimburse the
trustee so.far as he has heretofore paid such taxes, premiums, or hire,
less any amount which the trustee has received, if any, for rent of the
mortgaged property; the amounts of such expenditures and receipts,
if not agreed on, to be ascertained under the direction of the District
Court. This decree is without prejudice to the right of the trustee
or the creditors of the ballkrupt to contest the validity of the mort
gage by suit or otherwise1n any court having jurisdiction.

The respondents R. L~ Moss & Co. are taxed with the costs of this
proceeding in this court and in the court below.

, :
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OORRIGAN TRANSP. CO. v. SANiTARY DISTRICT.

(District Court, N. D. Illinois, N. D. October 13, 1903.)

No. 9,457.

1. NAVIGABLE STREAMS-OBSTRUCTION OF NAVIGATION DY CREATING CURRENT
IN CHICAGO RIVER-LIABILITY OF SANITARY DISTIUCT.

The sanitary district ot Chicago, having been authorized by the state,
and by the United States government through the Secretary ot War, to
construct the drainage canal and connect the same with the Chicago
river, its use ot the river for that purpose is lawful, and it cannot be
held liable for damages resulting therefrom so long as such use Is reason
able and within the authority conferred. The provision in the permit
granted by the Secretary ot War that the district must assume all reo
sponsibility for damages to property and navigation Interests by reas'on
ot the introduction ot a current in the river does not create a liability, but
merely undertakes to impose on the district such liability as may legally
arise; and the creation of a mean current throughout the length of the river
of 11,4 miles an hour, which at congested points, such as bridge draws, Is
augmented, and operates to obstruct or retard the passage of vessels,
especially those of large displacement, is not an unreasonable or unau
thorized use of the river, which renders the district liable to a vessel
tor the additional expense and delay reSUlting, in the absence ot any ex
ercise by the secretary of the power reserved by him to regulate the cur
rent should it prove unreasonably obstructive.

In Admiralty. Suit to recover damages for obstructing navigation
of the Chicago river.

Harvey D. Gaulder and C. W. Greenfield, for libelant.
Seymour Jones, for respondent.

KOHLSAAT, District Judge. Libelant seeks to hold the re
spondent for damages alleged to have been incurred in towing the
barge Algeria from Elevator C, on the Chicago river, west of Halsted
street, to a point near the mouth of the river, by reason of the
current created by respondent's canal or drainage channel. The
barge is 288 feet long, has 44.6 feet beam, and draws, when loaded,
160 feet of water. Libelant claims: (I) The barge was delayed
about 12 hours; (2) that she incurred an extra expense of tug hire
of $328; and (3) that she sustained damage by the straining of lines
and timber heads.

The above items, it is insisted, were all caused by the greatly in
creased rapidity of the current. Owing to this cause the tugs were
unwilling to start with the barge until daylight on October 5, 1900.

She started down the river about 5 o'clock in the morning in charge
of two tugs-one forward and the other at her stern. These, it is
claimed, would have been adequate in a current not exceeding I)i
miles per hour. In passing through the Halsted street draw a third
tug was engaged-two forward and one astern. She was half an
hour in clearing the bridge draw. The same trouble was repeated
at each draw from Twenty-Second street to Washington street.
There a fourth tug was procured, and the trip down the river was
finally concluded. While the current offered considerable resist
ance all the way down, the greatest current was encountered at
the bridges by reason of the conjested channel at such point and the
ob~ruction caused by the barge herself.
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Libelant insi$ts that respondent is liable for any damage caused
by its acts in increasing the cunent, claiming incidentally that the
increase was largely in excess of the 134 miles per hour alleged to
be contemplated by the Secretary of War. Respondent, on the
other hand, claims that its acts in respect to an increase of the cur
rent w:~re under the control oUhe government of the United States,
that it w~s acting under the permit of the Secretary of War, and that
it committed no illegal act in accelerating the river current.

By Act Congo March 3,1899, C. 425, § 10,30 Stat. 1151 [U. S. Camp.
St. 1901, p. 3541], it was provided that it should be unlawful to
modify the condition or capllcity of the channel of any navigable
water .Qf the United States, "unless the work has been recommended
by the chief of engineers and authorized by the Secretary of War
prior to the beginning the same." This act covers the Chicago river.
The respondent was organized in 1890, under the act of July I, 1889
(Laws 1889, p. 125), in reference thereto, passed by tne Legislature
of Illinois, in which state the Chicago river is wholly situated. The
district was by said act authorized to construct a drainage channel
of sufficient size and capacity to produce and maintain a flow or
water Q·f 300,000 cubic feet per minute, and a current of not exceed
ing three miles per hour. Provision was also made for the increase
of flowage, in the event ofa greater population, without an increase
of speed of current.

In pursuance of and conformity to the above act, respondent pro
ceeded to and did construct a drainage channel from Robey street,
in the city of Chicago, in said state, to Lockport, Ill., a distance of
about 28 miles; it being the intention to use the Chicago river from
Robey street to Lake Michigan as a connection between said chan
nel and the lake. On June 16, 1896, the respondent, by its presi
dent, made application to the Secretary of War for permission to
make such improvements and changes in the Chicago river as would
meet the requirements oJ the said channel and the law under which
it was constructed, and submitted therewith a map of the proposed
changes. On the recommendation of the government engineer, the
Secretary of War granted a qualified permission on certain condi
tions. Clause 2 of this permission provided that the authority
granted should "not be interpreted as an approval of the plans of the
sanitary district of Chicago to introduce a current into Chicago
river. This latter proposition must hereafter be submitted for con
sideration." Clause 4 provided "that the United States will not be
put to expen$e by reason of this work." The other clauses are not
pertinent here. Afterw.ilrds more complete plans were furnished
by respondent, whereupon, on November 16, 1897, upon the recom
mendation of the government engineer, the Secretary of War ap
proved the same, and g~nted a permit, subject to the same condi
tions as above set out.

Some tit1Je prior to April 24, 1899, application was duly made to
the Secretary of War for leave to connect the said drainage channel
with the Chicago river at the south branch thereof at said Robey
street. This was referred to the chief government engineer. On
May 8, 1899, the Secretary of War granted permission to respondenf
to make such connection,· subject to certain reservations, to wit:
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(I) That the matter should be submitted to Congress, and the per
mit should abide its action there; (2) that, if at any time the current
should be found to be unreasonably obstructive to navigation or in
jurious to property, the right was reserved to close or modify the
discharge through said channel to such an extent as may be de
manded by navigation and property interests along said Chicago
river and its South branch; (3) that respondent must assume all re
sponsibility for damages to property and navigation interests by
reason of the introduction of a current in Chicago river. In January,
1900, the connection was made, since which time the water from the
river and lake have flowed into the drainage channel. The current
resulting from this flow is alleged by libelant to be the primary
cause of the damage complained of.

It is evident that, should the theory of libelant prevail, it would
make respondent liable for any and all damages arising from the
increased current, no matter how slight the increase. Not only navi
gation interests, but abutting property interests, would be in position
to make claims for damages growing out of any increase in cur
rent. The matters involved herein are therefore of very grave im
portance. The evidence as to the rate of speed of the current is
uncertain. It would seem to be fairly established by respondent's
witnesses that the average or mean rate of speed along the whole
line of the river does not exceed 134 miles per hour, as a result of
a flow of 300,000 cubic feet per minute. But at all congested points,
such as bridge draws and other narrow points, it is much greater,
and when augmented by the displacement and resistance of vessels
this speed is further increased.

It would seem from the evidence that an average speed of even
one-half a mile per hour would in such circumstances exceed 1%
miles per hour. The only theory upon which this rate of speed, i. e.,
11:4 miles per hour, is involved in this case, is that respondent in
its application for leave to make changes in the river says: "It is
desired to so correct and regularize the cross-section of the river as to
secure a flowage capacity of 3°0,000 cubic feet per minute, with a
velocity of one and one-quarter miles per hour;" and the recital in
the engineer's recommendation to the Secretary of \Var, that the
respondent's engineer estimates the mean current, with 300,000 gal
lons per minute, to be 11:4 miles per hour, which estimate he declares
to be simply an assumption based on an unobstructed flow, together
with the recital in the preamble to the final permit of the Secretary
of \Var, granting authority to connect the river and the channel,
to the effect that the Secretary of War has heretofore granted re
spondent permission to make improvements in the river "for the
purpose of connecting and regulating the cross-section of the river
so as to secure a flowage of 300,000 cubic feet per minute, with a
velocity of 134 miles an hour." It will be seen from above that the
Secretary of War does not in any manner undertake to fix the rate
of speed of the current, or the amount of flowage, but simply re
serves the right to regulate the same as experience may make de
sirable. The clause of the final permit above quoted requiring the
respondent to assume all responsibility for damages in the premises
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cannot bf: construed a,smeaning more than that, that whatever
damages may legally ,arise are to be assumed by respondent. It
·does not create any liability, but would seem to have been inserted
as an extra precaution. The Secretary of War could neither create
nor wipe out a legal cause of action. The liability referred to is a
"legal liability," springing out of the acts of respondent, existing,
if at all, entirely independent of said clause. The issue, then, must
be narrowed down to the single proposition: "Is the sanitary dis
trict of Chicago liable for damages growing out of its manipulation
of the Chicago river, such acts being done with the consent of the
federal government and the state of Illinois ?"

A number of cases have been cited holding that a party obstruct
ing navigable waters is liable for damages resulting therefrom, but

, in each of such cases the obstruction was an illegal one; that is, not
done under authority of, the government. In the case at bar there
was no illegal act on the part of respondent. The improvement was
lawfully made. Had Congress not legislated with regard to the
Chicago river, the state would have the power to direct and control
it to the extent of closing it. Congress has, however, so legislated,
but has, through its proper officer, released to a degree something of
its control. To the extent of such release may it not be said that
the state is reinvested with control. The act creating respondent
(Laws l889, p. l2S) by,section 7 provides that the trustees of a sanitary
district shall have power to provide for the drainage of such district
by laying out, etc., one or more channels, etc., for carrying off and dis
posing of the drainage, etc., "together with such adjuncts and additions
thereto as may be necessary or proper to cause such channels or out
lets to accomplish the end for which they are designed." It provides
for the drawing of water from lake Michigan, and in section 27 enacts
that, if any such channel "receives its supply of water.from any river
or channel connecting with lake Michigan,' it shall be construed as
receiving its supply of water from Lake Michigan." It would seem
then that so far as the state had the power it authorized the respond
ent to use the Chicago river. Can it,be claimed that the government
had not the power to permit such a u~e of the river as to it should
seem reasonable, reserving the right to regulate that use as it deemed
consistent with the rights of navigation and property owners? Has
the general government. not the power to so reconstruct or change
navigable streams as it may deem best for the public use? Certainly, if
it has, it can permit others to do so. The drainage channel is a vast
public improvement. The government has recognized it as such, and
permitted,a reasonable use of the Chicago river in connection with it.
It has reserved the power to control the flow of water. This power
it may exercise at any time.

Whether or not it is within the power of the government to ar
bitrarily permit the increase of the current in a navigable river to
such an extent as to make navigation thereon more tedious and ex
pensive, it must be conceded that the welfare of several millions of
its citizens is a consideration which might well be pleaded as a suf
ficient gr9und for a reasonable modification of the existing current.
Were .it either necessary or desirable to find other consideration, it
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may be found in the act of incorporation itself, wherein it is provid
ed that when the channel is completed, and 300,000 cubic feet of water
per minute turned therein, the same is declared to be a navigable
stream, and that, whenever the general government improves the
Des Plaines river for navigation to connect with this chatlnel, said
general government shall have full control over the channel, subject
to the right of the district for drainage purposes. It may well be as
sumed that the government, through its proper officers, had this in
mind.

My conclusion upon the matter is this: By permission of the gen
eral government the respondent connected the channel with the
South branch of Chicago river. Such permission was withheld until
certain requirements were complied with. Respondent took all neces
sary legal steps, and acted within the permit. Whatever damage
accrued to libelant grew out of the congestion of the channel by
reason of the bridge piers or abutments which were not under its
contract. There is no undertaking with navigators, express or im u

plied, that the current of the river shall not exceed a certain rate of
speed, except the three-mile provision of the act creating the district.
The damage complained of would not have accrued to a smaller vesseL
It was the resistance of the current as augmented by the narrow draw
and the great bulk of the vessel, the latter being such as to practically
fill the draw and stop the flow beyond the bow. These three causes
combined brought about the damage claimed. Was the additional
current an unreasonable use of the permission given by the govern
ment? I think not. It was also a reasonable exercise of the power
vested in the Secretary of War. I find no adjudicated case dealing
with the rights of navigators with reference to difficulties of naviga
tion caused by increased speed of currents resulting from acts ap
proved by the proper government officers.

In the case of Cummings v. Chicago, 188 U. S. 410-431, 23 Sup.
Ct. 472, 47 L. Ed. 525, Justice Harlan lays down certain general
principles affecting the relative powers of the United States and of the
state with reference to navigable waters, which, while not bearing
directly upon the facts of this case, would seem to indicate that it
was not the purpose of the act of 1890 to deprive the state within
whose limits the navigable water is wholly situated of all reasonable
control for local purposes.

On general principles, however, the rights of navigators must be
held to be subject to the exercise of such power by the government.
The most that can be said for libelant is that it has made out a case
of damnum obsque injuria.

The libel is dismissed.
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UNIT:WP STATES. v•. WHELPLEY et al.

(District Court, W. D. Virginia. November 7, 1903.)

1. CRIMINAL LAW-LoTTERIES-TRANSPORTATION OF TICK)l:TS-STATUTES-CoN
STRUCTION.

Act March 2, 1895, c. 191, 28 Stat. 963 [U. S. Compo St. 1901, p. 3178],
provides that any person who shall cause to be brought within the United
States from abroad,for the purpose of disposing of the same, or carry
from one state to another In the United States, any ticket of a lottery,
shall be punished, etc. HeM, that such statute did not prohibit the trans
portation of lottery tickets from a state to the municipality of the Dis.
trict of Columbia.

2. SAME.
Such section did not .prohibit the transportation of lottery tickets from

one state "through" another state or states, where tbe ultimate destina
tion of the shipment was not within one of the United States.

Thos. L. Moore, U.S. Atty.
J. B. Stephenson, for defendants.

McDOWELL, District Judge. The defendants have been indict
ed for a violation of the act of March 2, 1895, c. 191,28 Stat. 963
[U. S.Comp~ St. 1901,P. .3178], in relation to the suppression of the
lottery tra.ffic. The first count of the indictment charges that the
defendants shipped by express certain lottery tickets from Dayton,
Va., to West Virginia;· for the purpose of disposing of the same.
The second count charges that the defendants shipped by express
lottery tickets from Dayton, Va., through West Virginia, to Mary
land, for the purpose of disposing of the same. The third count
charges that the shipment was from Dayton, Va., to the District of
Columbia, for the purpose of disposing of the same. The defend
ants demur to the third count, on the ground that a shipment to the
District of Columbia is not prohibited by the statute.

The act, so far as now material, reads: .
"That any person who shall cause to be brought within the United States

from abroad, for the purpose of disposing of the same, or deposited in or
carried by the mails of the United States; or carried from one state to an
other in the United States, any * * * ticket * * * of a lottery
* * * shall be punishable * * *."

The point made is that the language, "carried from one state to
another in the United States," does not include the District of Colum
bia. This is a highly penal statute, which makes a crime of an act
which was formerly not a crime. Such a statute, subject to the rule
that "a statute is never to be construed against the plain and obvious
dictates of reason," should be strictly construed. See France V. U.
S., 164 U. S. 682, 683, 17 Sup. Ct. 219, 41 L. Ed. 595; Justice Har
lan's dissenting opinion in Francis v. U. S., 188 U. S. 381, 23 Sup.
Ct. 334, 47 L. Ed. 508; U. S. v. Ames (C. C.) 95 Fed. 453. If the
intent was to prohibit shipments of lottery tickets from a state to the
District of Columbia, such intent can be arrived at only by construing
the word "state" as including the municipality of the District of
Columbia. Assuming the constitutionality of the statute thus con
strued, I find no certain indication in the act that Congress intended
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that it should thus be construed. And certainly, when a criminal
statute is in question, the proper course is to solve a substantial
doubt as to the meaning of the statute against, rather than for, the
government. If such construction be wrong, Congress can readily
prevent a repetition of the error by making clearer its meaning by an
amendment. So far as I am able to say, Congress may have inten
tionally omitted an expression to the effect that the word "state,"
where used in this statute, shall embrace the territories and the Dis
trict of Columbia. Assuming the power of Congress to forbid ship
ments of lottery tickets (such being "commerce"-Lottery Case, 188
U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492) from the District of Colum
bia to a state or territory, or from any territory to a state or another
territory, or to the District of Columbia, yet when the inhibition is
against a shipment made from a state to a territory or to the District
of Columbia there might seem to some minds to be reason to doubt
the power of Congress.

"Congress shall have power * * * to regulate commerce with
foreign nations, and among the several states, and with the Indian
Tribes." Thus reads section 8, art. I, Const. If Chief Justice Mar
shall's ruling in Hepburn v. Ellzey, 2 Cranch, 445, 2 L. Ed. 332, is to
be the guide in construing the meaning of the word "state" as found
in the Constitution, it may seem difficult to find in the commerce
clause authority to forbid shipments from any state to a territory or
to the District of Columbia. I am not myself expressing an opinion
on the constitutionality of an act of Congress regulating commerce
from a state to the District of Columbia. I am inclined to think that
the implication from the decision in Stoutenburgh v. Hennick, 129
U. S. 141, 9 Sup. Ct. 256, 32 L. Ed. 6~7, and the language of Mr.
Justice Holmes in Hanley v. Kansas City Southern R. Co., 187 U.
S. 619, 23 Sup. Ct. 214, 47 L. Ed. 333, are sufficient to prevent a sub
ordinate federal cburt from holding such an enactment invalid, even
if so inclined. I am, however, arguing that Congress, or some of
its members, may have doubted the power of Congress to forbid
shipments of lottery tickets from a state to a territory' or to the Dis
trict of Columbia. It was said in the dissenting opinion of Mr. Jus
tice Miller in Stoutenburgh v. Hennick, supra: "Commerce by a
citizen of one state, in order to come within the constitutional pro
vision, must be commerce with a citizen of another state; and where
one of the parties is a citizen of a territory, or of the District of
Columbia, * * * it is not commerce among the citizens of the
several states."

In the opinion of the court by Mr. Justice Miller in the Trade
Mark Cases, 100 U. S. 96, 25 L. Ed. 550, we find this:

"When, therefore, Congress undertakes to enact a law, which can only be
valid as a regulation of commerce, it is reasonable to expect to find on the
face of the law, or from its essential nature, that it is a regulation of com
merce with foreign nations, or among the several states, or with the Indian
tribes. If not so limited, it is in excess of the power or Congress."

It may be safely asserted that at every session of Congress there
are some members who are "strict constructionists." And it is at
least possible that, because of some doubt on the part of at least
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some of its 'members as to its power to so legislate, Congress inten·
tionally omitted to include shipments of lottery tickets from states
to a territory or the Distrktof Columbia. If there be the slightest
force in ,this suggestion;"it affords an additioOll1 reaSon for refusing
to read into the statute in question an inhibition which is not unmis
takablye:A:pressed, and is. not necessarily or clearly implied from
what is expressed.

It is true that in the interstate commerce act (Act Feb. 4, 1887,
c. 104, 24 Stat. 379 [U. S. Compo St. 1901, p. 3154]) Congress has
undertaken to regulate commerce .from any state to any territory or
to the District of Columbia. And I do not at present recall that
the validity of this featureo! the act has ever been assailed. But
this does not entirely answer the suggestion. The Forty-Ninth Con
gress, which enacted the interstate eommerce act, and the Fifty
Third Congress, which enacted the anti-lottery act, were composed
to a considerable extent of different individuals. The committees
which reported these two bills may have been, and doubtless were,
differently constituted. The views of the strict constructionists may
have been given more weight in 1895 than in 1887. I have not un
dertaken to examine the history of the enactment of the act of 1895,
if there be such available,as I have 110t the time for such examina
tion, and as such examination would probably be fruitless, or at
least quite inconclusive.

I have considered the effect of the statutes which by the second
section of anti-10ttery··act are made to "apply' in support, aid, and
furtherance of the enforcement of this act," but I find nothing in
them which seems to bear on the question under consideration. I
am of opinion to sustain the demurrer to the third count.

Counsel requested that, in the event the above conclusion was
reacheq, I express my opinion on another point. It is agreed that
the facts in this case are that the defendants made one shipment by
express of lottery tickets from Dayton, Va., to some person in the

. city of Washington. This package passed through West Virginia
and Maryland .en route to Washington, and it is solely on this fact
that the counts alleging shipments to West Virginia and to Mary
land are based. The intention of the United States attorney is to
dismiss this prosecution if my opinion on this question is also against
the government.

Congress ·has not expressed an intent to inhibit shipments of lot
tery tickets 'through any state. As to shipments through a state
destined for a foreign country Cons-ress doubtless had no intent to
legislate. There was no necessity to inhibit a shipment from a state
through another state if destined for still another state. To forbid
shipments {rom any state to another state (meaning by the latter
the state of' the ultimate destination, of the shipment) was sufficient.
Shipments from. a state to the District of Columbia, through some
state other.than thatfrqrnwhich the shipment started, may possibly
have been, as h~reinabove suggested, intentionally omitted from the
inhibitions .of the act.'

It is true' thaturtder the facts in this case there was literally a car
riage fromVitginiato West Virginia, in that the package passed
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from the one state into the other. But I am of opinion that Con
gress had in mind the place of shipment and the place of ultimate
destination only, and did not intend to forbid a mere carriage through
a state.

:rvroreover, I am inclined to think that the words, "for the purpose
of disposing of the same," are properly to be considered as governing
the inhibition against causing lottery tickets to be carried from a
state to another. The indictment is drawn on this theory; but the
government now takes the position that such allegation is unneces
sary and mere surplusage. The statute is rather badly expressed,
but the act of carrying lottery tickets to a state for any other pur
pose than to dispose of them is a rather harmless act to be the sub
ject of congressional action; and the shipment might be made for
a legitimate purpose, for instance by a government agent for the pur
pose of using the tickets as evidence. While it may be within the pow
ers of Congress to forbid interstate shipments of lottery tickets
through any state, even when their ultimate destination, and the place
where they are to be disposed of, is a territory or the District of
Columbia, yet I cannot think that such was the intent of this statute.
If a shipment were made from New Jersey, through New York, to
Canada, it seems very clear that the statute in question would not sup
port an indictment for making such shipment. And unless we can say
with certainty that the word "state" in this statute was intended to
include the territories and the District of Columbia we have no more
warrant for holding that there is any expressed or clearly implied
intent to forbid shipments from one state through another state to a
territory or to the District of Columbia than for holding that a ship
ment from New Jersey to Canada is prohibited.

\Vhile the word "state" has sometimes been construed to include
the territories and the District of Columbia (Talbott v. Silver Bow
County, 139 U. S. 444, II Sup. Ct. 594, 35 L. Ed. 210; Metropolitan
Railroad v. District of Columbia, 132 U. S. 9, IO Sup. Ct. 19, 33 L.
Ed. 231; Geofroy v. Riggs, 133 U. S. 268, 10 Sup. Ct. 295, 33 L. Ed.
642), still Congress surely may be assumed to have known that the
word "state" had often been held not to include the territories or the
District of Columbia; and if we give that body, which always num
bers many able members of the legal profession among its members,
credit for such knowledge, we cannot say with certainty that it in
tended the word "state" to mean territory or District ot Columbia.

In re BLUE RIDGE PACKING CO.

(District Court, M. D. Pennsylvania. November 3, 1903.)

No. 355.

1. BANKRUPTCy-MEETING OF CREDITORS-ALLOWANCE OF PARTICIPATING CLAIMS.
The fact that at the head of the proof of a claim In bankruptcy the

title of the court Is not given, as required by Gen. Order 21 and Form No.
31 (89 Fed. ix, xlii), is not sufficient to vitiate the proof so as to prevent
the creditor's participation in the creditors' meeting. .
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So SAME.
Where the consideration for a claim against a bankrupt Is stated In the

proof to be for "pl.'1ntlng done for said bankrupt at his request heretofore,
to Wit, in September, 1903, as per biII rendered," the specification is in
sufficient, as the items of the account should be given; and the creditor
Is not entitled to participate In the creditors' meeting.

8. SAME.
Where, In the proof of a creditor's claim in bankruptcy, tl1e debt is

Baid to be for "goods, wares, and merchandise sold and dellvered by
claimant to bankrupt, at its request, consisting of green truck and vege
tab~es, amounting to said sum of $140, with interest from * * .,
being the balance due on said claim on book account," the specification
is iJisufficient, in the absence of the Items of the account, and the creditor
is not entitled to participate in the creditors' meeting.

" SAME.
Where the proof of ll.creditor's claim in bankruptcy recites that the

consideration is "2,5<;10 jar tops at $2.00 per 1,000=$50. % blue, % white,
% red"-the specification Is sufficient, and the creditor is entitled to par
ticipate in the creditors' meeting.

~ SAME, '
The absence of the ciate to a creditor's claim in bankruptcy is a fa tal

defect, which will prevent his participation in the creditors' meeting.
G. SAME-LETTER OF ATTORNEY.

In bankruptcy proceedings under Gen. Order No. 21, requiring that a
letter of attorney executed on behalf of a partnership must show that
the person executing it is a member of the firm, the fact that such state
ment is contained in the proof of debt accompanying the letter, though
absent from the letter itself, is sufficient to entitle the attorney to repre
sent the ,creditor in the creditors' meeting.

7. SAME-:PnooF. OF CLAIM-SUFFICIENCY.
Where.,' ina creditor's proof of claim in bankruptcy, the consideration

Is stated as "goods and merchandise sold," as evidenced by two notes, a
memorandum of which is said to be given in the bill attached, the specifi·
cation is insufficient to entitle the creditor to participate in the creditors'
meeting, for, if he intends to stand on the account, he should have given
the items, and, if on the notes, they should be produced and filed.

8. SAME-PnOtlUCTION OF LETTER OF AT'rORNEy-TERMINATION OF MEETIKG.
Where a power of attorney authorizing its holder to represent a cred

Itor at a meeting of a I bankrupt's creditors is mislaid, and not produced
until the meeting is' over, the attorney is properly refused the right to
participate.

D. SAME-TRUSTEES-QUALIFICATION. _'
The fact that one who Is chosen by the creditors as trustee in bank

ruptcy advised the voluntBiry assignment under the state law which con
stituted the /let of hankruptcy, does bot render him incompetent as
trustee.

10. SAME, _ "I.
The fact that one who Is chosen' by a bankrupt's creditors as trustee

bad a law office with an attorney who represented certain stockholders
of the bankrupt, who claimed to be creditors, but whose claims were to
be contested, and that these persons were former clients of the trustee,
and put their claims i~YLhis associate'!!.!:J,ands at his suggestion, and that
the trustee's election was with theald of such persons, is insufficient to
make his selection an improper one, but;r:nerely calls for its clQse scrutiny.

11. SAME, .-- ,

The selection by a bankrupt's cre4J~rs of a trustee is not to be inter
fered with by the court unless it clearly imperils the fair and efficient
admini,strll,tion of the, estate.

In Bal}kruptcY. On ceitificate from referee. '
R. L. Cannon, for the exceptions.
H. W. Dunning, opposed.
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ARCHBALD, District Judge. The exceptions are directed to the
action of the referee in receiving and rejecting claims at the meeting
of creditors called to elect a trustee, and to his approval of the person
there chosen. Objection is made to the allowance of the claims of
W. M. Alexander and of A. G. Helfrich because the title of the court
is not given at the head of the proof in accordance with general order
21 and form No. 31 (89 Fed. ix, xlii). But this is a mere informality,
not enough to vitiate the proof if otherwise good, as it appears to be.
There are other signs of carelessness in it, but the substance is there,
and I think the claim was properly received.

The claims of Harrold & Fernsler, William Price, and Fred N. Bert
were thrown out on the ground, in each case, that the consideration
was not sufficiently stated. So far as the first two are concerned,
this ruling was unquestionably correct. In the Harrold & Fernsler
claim the consideration is said to be for "printing done for said bank
rupt at its request heretofore, to wit, in September, 1903, as per bill
rendered." This is clearly an insufficient specification. It may in
form, to a certain extent, of the origin and character of the debt, but
the items by which it is made up should be given. In re Elder, Fed.
Cas. No. 4,326; In re Scott (D. C.) I Am. Bankr. R. 553, 93 Fed. 418.
If this bill was represented by an account, as seems to be implied,
other creditors are entitled to have it in all its particulars just as it
stands.

In the Price claim the debt is said to be for "goods, wares, and,
merchandise sold and delivered by claimant to bankrupt at its request,
consisting of green truck and vegetables, amounting to said sum of
$140, with interest from * * *, being the balance now due.
on said claim on book account." Here there admittedly is an account,
and the claimant is therefore bound to give the items, without which
there is nothing in any way sufficiently informing. But I cannot
agree with the referee that the same is true of the claim of Fred N.
Bert. This is for $50, and the consideration is declared to be for
"2,500 jar tops at $2.00 per 1000 = $50. 7'3 blue, 7'3 white, 7'3 red."
For all that can be seen, this is as complete as it could be made. The
real objection to this claim is that there is no date. This is certainly
necessary to help individuate the debt, as well as to show that it is not
outlawed, and, while it was not objected to on that ground, the defect
is too patent to be passed by.

Begs and Graham made proof of claim, and were represented by
power of attorney to Wm. N. Reynolds, Jr., which was held defective
because not properly acknowledged. By general order 21 (89 Fe'!'
ix), when a letter of attorney is executed on behalf of a partnership,
the person executing it must make oath that he is a member of the
firm. There was no such oath upon this instrument, but there was
in the proof of debt which accompanied it, and I see no reason why
that was not a sufficient compliance without swearing to the same
thing a second time. Both were executed on the same day, and pre
sented at the same time, and they should have been received.

The Hazel Atlas Glass Company claim is clearly defective. The
consideration is stated as "goods and merchandise sold" as evidenced
by two notes, a memorandum of which is said to be given in a bill
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attached.. If the creditors intend to stand on the account, tliey should
h~ye given the items;,if,onthe notes, they should have been produced
a~dfiled. Bankr. Act July I, I898,c. 541, § 57b, 30 Stat. 560 [U. S.
Comp.St. 1901, p. 3443].

The claim of H. N. Schooley & Son was sought to be represented at
the meeting by Mr. Cannon, but, failing to produce a power of attor
ney to do so, it was rejected. Later in the day, and after the election
had been held and closed, the missing paper was brought forward,
but the referee held that this was too late. If the meeting of creditors
to elect a trustee was still in progress, the vote should have been re
ceived; but, according to the report of the referee, which is uncontra
dicted, it was not, and, if so, the power was produced too late. The
other .creditors who attend¢d the meeting had the right to inspect it~

as well as the proof or debt on which it was based, for the purpose at
making possible objections, which they could not do after. the meeting
had broken up and they had left.

The action of the referee being thus sustained in every instance but
one, the result of the meeting is not changed. A, L. Williams was
elected over D. A, Fell by a vote of 14 to 8, the debts represented by
the majority in number constituting also a vast preponderance in
amount. The only question, therefore, is whether the selection so
made should have been approved. Mr. Williams is objected to be
cause he advised the assignment for the benefit of creditors under the
state law, which was the act of bankruptcy complained of, and was
himself the assignee; but Ifail to see how this unfits him to act now.
The assignment, in purpose, was for the benefit of creditors, and was
neither illegal nor fraudulent, whatever ground it may have laid for
the present proceedings. Randolph v. Scruggs, 190 U. S. 533, 23
Sup. Ct. 710, 47 L. Ed. II65. It is also urged that he is intimately as
sociated with Mr. Dunning in the law, the two having offices together,
although not partners; that Mr. Dunning represents certain stock
holders of the bankrupt corporation who claim to be creditors, but
whose claims are to be contested; that these parties were former
clients of Mr. Williams, and put their claims into Mr. Dunning's
hands at his suggestion; and that both of them worked with these
and other creditors to secure Mr. Williams' election. But, notwith
standing all that is so charged, I am satisfied of the. qualification and
integrity of Mr. Williams, who is personally known to me, and I take
the same view of the matter as does the referee-that these things do
not necessarily make the election an improp~r one, but only call for a
close scrutiny bfit; and, after a careful examination of the whole situa
tion, I see no occasion to disapprove. It is to be remembered in all
such cases that the choice of a trustee is lodged by the law with the
creditors constituting a majority itt number and amount, and that their
selection is not to be interfered with, unless it clearly imperils the fair
and efficient administration of the estate. I am not persuaded that
there is any such danger in the present instance, and, if it should prove
otherwise, the objecting creditors. have their remedy by an application
hereafter to remove.

The exceptions are overruled, and the action of the referee, except
;n the one particular noted, is approved.



BOYER V. UNITED STATES HEALTH & ACCIDENT INS. CO. G23

BOYER v. UNITED STATES HEALTH & ACCIDENT INS. CO.

(Circuit Court, D. Connecticut. November 0, 1903.)

No. 036.

1. PLEADING-SUFFICIENCY OF COMPLAINT-MoTION TO STIUKE OUT.
Allegations of a complaint in an action for breach of a contract appoint

ing plaintiff agent for the procuring of insurance business for defendant
considered, and held. good as ag!linst a motion to strike out.

At Law. On motion to strike out paragraphs 5 and 7 of the first
count of the substituted complaint.

Wm. H. Ely and H. C. Webb, for plaintiff.
James H. Webb and Walter Pond, for defendant.

PLATT, District Judge. The contention is either very simply
solved or raises a complicated situation. Which horn of the dilemma
confronts us depends upon a construction of the meaning of para
graph 5 of the first count of the substituted complaint. I quote the
count in its entirety:

"(1) On the first Tuesday of October, A. D. 1902, the plaintiff and de
fendant entered into a contract in writing, a copy of which contract is hereto
attached, and marked 'Exhibit A.'

"(2) Thereafter the plaintiff entered upon the discharge and performance
Qf his duties in accordance with the terms of the contract, Exhibit A, and
continued in the faithful discharge of his said duties, and fully performed all
the duties imposed upon him by the terms Qf said contract.

"(3) On the 15th day Qf May, A. D. 1903, the defendant canceled the con
tract with the plaintiff without giVing him any reason therefor, and in truth
and in fact up to that time the plaintiff had fully performed all his duties.

"(4) Between said 1st day of October, 1902, and the 15th day of May, 1903,
the plaintlff, by himself and his agents, obtained for the defendant, and there
were issued by the defendant by reason of the services and acts of the
plaintiff, a large number of policies, which, under the terms of the contract,
Exhibit A, had earned for the plaintiff on the 15th day of 11ay, 1903, a large
sum of money, to wit, $2,000, which the defendant has never paid to the
plaintiff. .

"(5) Under the terms of said contract, the business obtained by the plaintiff
would, had not the defendant canceled said contract, have netted the plain
tiff a large sum of money, to wit, $20,000.00.

"(6) The plaintiff, in obtaining said insurance for the defendant, paid out
and expended a large sum of money for expenses necessary and proper for
the obtaining of said business, to wit, the sum of $2,000.

"(7) By the act of the defendant the plaintiff has suffered damages to a
large amount."

Exhibit A is a voluminous contract between plaintiff and defend
ant. The essential parts of it are these. Defendant, on October I,
1902, appoints plaintiff its agent to canvass for applications for health
and accident insurance. The territory assigned comprises the states
of Rhode Island and Connecticut, and the counties of Westchester
.and Putnam, in the state of New York. The "full and complete
compensation" for "all business procured" and for "all services per
formed" is fixed as follows:

"(I) On CQmmercial business, thirty (30) per cent. of the gross premiums on
all policies or renewals thereof procured through said agency as afOresaid,
which thirty (30) per cent. shall include the cost of collecting said premiums.
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"(2) On industrial business, all the proceeds of the policy.fee collected by
the agent, an~ five (5) per ceJ;lt. of the subsequent premiums received on such
business in said territory, which five (5) per cent. shall cover the cost of col·
lecting said. premium!!.

"(3) The further compensation of thirty-five (35) per cent. of the net profits
derived by the company from such commercial and industrial business in the
aforesaid territory, such net profits to be ascertained in the following manner."

Then follows a mass of detail as to the manner of fixing up the
credit and debit sides of the account.

The continuance of the contract is provided for in paragraph "p":
"(p) This contract shall remain in full force and effect only so long as the

agent shall faithfully discharge his duties strictly in accordance with all the
terms and conditions herein expressed. III event of the cancellation or termi
nation of this contract for any reason, the agent shall be entitled to receive
compensation upon the basis hereinbefore provided, only for the period of
time up to the date of such cancellation or termination; however, all sums
of money due and accrued ,to said agent at that time shall be retained by
the company until it shall appear by the records of the home office of the
company that all claims, accounts and expenses of every kind and nature
whatsoever,incurred by or with the consent of the company in said territory,
during the continuance of thili! contract, or for which the company is liable,
have been fully paid, after which the profits or losses shall be ascertained
and shared by the company and agent as hereinbefore provided."

It will be noticed that the defendant canceled the contract on May
IS, 1903, without giving any reason therefor, and that up to that
time the plaintiff had fully performed all his duties.

It is conceded that form 85 is a proper form to use in the com
mencement of an action in all cases where any of its clauses contains
a general, although defective, statement of the cause of action which
the pleader intends to pursue. It is furnished as a time-saving appli
ance to the pleader who wishes to preserve his client's rights on Ibe
instant, but, as it may lead to the most serious complications, its use
should not be too lightly invoked. The objection to its use in this
case is that none of its provisions form a stock upon which the present
complaint can be grafted. The plaintiff vigorously combats that
contention.

At this point it must be evident that it becomes of vital importance
to know what the pleader had in mind when he prepared paragraph
S. If he means that the work performed and services rendered prior
to the cancellation of the contract are worth $20,000, he is, as I
view it, clearly within his rights. I understand that to be his mean
ing, after a careful examination of the line of reasoning set forth in
the latter part of the brief filed with me by his counsel, and, so un
derstanding it, paragraphs 5 and 7 of the substituted complaint may
stand.

The motion to strike out is therefore denied.

On the Motion for Bill of Particulars.
The motion is granted in the terms set forth therein, eliminating

therefrom, however, on the first page the clause beginning "together
with a statement," and ending with "contract," and on the second
page beginning at "showing the dates" to the end of the motion.

Let the plaintiff' comply with this order within 30 days.



UNITED STATES V. BOHL. 625

UNITED STATES v. BOHL.

(District Court, D. Connecticut. October 15, 1903.)

No. 1,400.

1. RENOVATED BUTTER-PROVISION FOR INSPECTION AND MARKING-CONSTRUC
TION OF STATUTE.

·The purpose of section 5, Act May 9, 1902, c. 784, 32 Stat. 196 [U. S.
Comp. St. Supp. 1903, p. 269], relating to process or renovated butter,
is to provide for the sanitary inspection and the marking and branding
of such butter at the place of manufacture, to the end that none shall be
shipped from the factory which can in any way be injurious to the health
of the consumer, and the section authorizes the Secretary of Agriculture
to cause such inspection to be made, and to "make all needful regula
tions for carrying this section into effect." A regulation, however, which
prohibits a dealer, receiving or handling such butter after it has been
duly inspected, marked, and branded, and shipped from the factory, from
obliterating the marks or brands thereon has no relation to such san
itary purpose, and finds no warrant in the statute, being calculated only
to prevent fraud on the part of the dealer in his relations with his cus
tomers, and there is nothing in the statute which will support an indict
ment or information for the violation of such a regUlation.

On Demurrer to Information.

The material part of the information was as follows:
"Francis H. Parker, attorney for the United States for the district ot Con

necticut, who in this behalf prosecutes in the name of the United States and
for the United States, comes here into said court on this the twenty-fifth
day of August, in the year of our Lord one thousand nine hundred and three,
in his own proper person, and, with leave of the court, for the United States
gives the said court here to understand and be informed that heretofore,
to wit, on the ninth day of February, in the year of our Lord one thousand
nine hundred and three, at the town of Waterbury, in the county of New
Haven, in the state and district of Connecticut, and within the jurisdiction
of this court, Valentine Bohl, of said town of Waterbury, doing business
under the name of the Valentine Bohl Company, and being then and there
a wholesale dealer in meats, butter, renovated butter, and other food products,
then and there had in hie possession for sale, in the usua'! course of his said
business, a tub of renovated butter containing thirty pounds, more or less,
in weight of said renovated butter, packed in a solid body or mass therein,
into the upper surface of which butter, so packed in a solid body or mass
in said tub as aforesaid, had been stamped and branded a mark and brand
consisting of the words 'Renovated Butter: in letters not less than one-half
inch square, in gothic style, and depressed not less than one-eighth inch,
which said mark and brand in the upper surface of said butter was in all
respects as required by the statutes of the United States in such case made
and prOVided, and by the rules and regulations made under date of October
20, 1902, and promulgated under date of November 1, 1902, by the Secretary
of Agriculture, pursuant to authority vested in him by statute law respecting
the marking and branding of renovated butter, said rules and regUlations
requiring that 'when packed in a solid body or mass there shall be stamped
or branded into the upper surface of the butter the words "Renovated But
ter" in one or two lines, the letters to be gothic in style, not less than one
half inch square, and depressed not less than one-eighth inch'; which said
renovated butter so packed in a solid body or mass in said tub as aforesaid
was made and marked and branded as aforesaid, in factory number 5, in the
Tenth Internal Revenue Collection District in the state of Illinois, after the
first day of July, A. D. 1002, and was thereafter transported from said fac
tory, in said state of Illinois, to the said town of Waterbury, in the state
of Connecticut. And said attorney for the United States further gives said
court to understand and be informed that said Valentine BOhl, doing bus!-

125 F.--40
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ness as aforesaid, on said ninth dll.Y of February, A. D. 1903, at said town
of Waterbury, then and there having in his pos!!!ession for sale as aforesaid
said tub of rllnovated butter, so lawfully marked and branded as aforesaid,
did then and there knowingly, wrongfully, and unlawfully deface and destroy
the said mark and brand consisting of the words 'Renovated Butter,' as
aforesaid.. so stamped and branded in letters of the size and style aforesaid,
and! depressed to the depth 'aforesaid into the upper surface of the butter,
packed in a solid body or mass into said tub as aforesaid, thereafter holding
in his poSsession f()r sale the renovated butter in said tub contained without
the said mark or brand 1:>Y statute law of the United States and the rules
and regulations made and promulgated by the Secretary of Agriculture re
quired as aforesaid, which said defacing and destroying .of said mark and
brand sO'sfamped and branded into. the upper surface of said renovated but
ter, so Packed as aforesaid in a solid body or mass in the tub aforesaid, was
and is against the peace and dignity of the United States, and contrary to the
form of the statutes of the United States in such case made and provided,
and to the'rules and regulations of the Secretary of AgriCultur~ made and
promulgated in pursuance of such statutes; for which said offense said Val
entine Bohl, upon a complaint against him, in writing and under oath, was
duly examined before William A. Wright, a United States commissioner, by
whom probable cause to hold said Valentine Bohl to baU to answer in this
court therefor was duly found, as by a transcript of the proceedings before
said United State!!! commissioner on file in this court fully appears."

Francis H. Parker, V. S. Atty.
Nathaniel R. Bronson, for defendant.

PLATT, District Judge. The subjects of section 5 of the act of
May 9, 1902, c. 784, 32 Stat. 196 [V. S. Compo St. Supp. 1903, p.
26g], are clearly "process or renovated butter," and the marking and
branding thereof, prior to transportation. It is equally clear that the
purposes of the section are to provide for the sanitary inspection of
such butter at the place of manufacture, and to take every precaution
in order that none shall be shipped from the factory which can in any
\flay be injurious to the health of the consumer.

The acts of August 30, 1890, and March 3, 1891, cc. 839, 555, 26
Stat. 414, 1089 [V. S. Compo St. 1901, pp. 3185, 3189], as amended
March 2, 1895, C. 16g, 28 Stat. 727, so far as they touch upon these
subjects and purposes, ,are ingrafted into section 5 of ,act of 1902,
and all rules and regulations adopted by the Secretary of Agriculture,
which are calculated to :carry such subjects and purposes into full
effect, have all the force of the statute itself. Other portions of the
act in question may gain their efficacy from the taxing clause of the
Constitution, but section 5 goes to the commerce clause as the foun
tain whenc~ its vigor springs.

It is idle to discuss whether or not the tub of butter, when it reaches
the wholesaler, is still an article of interstate commerce.

Our crucial question is this: Does a .rule or regulation forbidding
the obliteration of the brand, as charged, tend in any manner to aid
in the enforcement of strict sanitary inspection and care, or, if it
pleases the inquirer, in the collection of the tax thereon? It is my
opinion that tpe rule was of no value in either regard; it was, on the
contrary, calculated to prevent fraud and subterfuge on the part of
the dealer in his relations with the consumer. I do not decide that
Congress has no power to take up that matter. I am content to say
that in section 5 no such action was taken, nor was any attempt made
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to do so. Beyond all this, if the Congress did intend to take such a
step it signally failed in its effort.

It would be necessary to read into section 5, not only the general
provisions of the acts relating to the inspection of meats and car
casses, but also the definite penalty inflicted for an infraction of the
former laws, in a situation analogous to that which the Secretary of
Agriculture attempts to provide for in his rules and regulations under
this act. Such action is not permissible, either on strict legal prin
ciples or upon the basis of fair dealing with the individual citizen.
It follows from what I have said that the statute in question affords
no warrant for the information which the learned District Attorney
seeks to found upon it. The demurrer is sustained.

Let the information be dismissed.

UNITED STATES v. SING LEE.

SAME v. HAY FOON.

(District Court, W. D. New York. October 8. 1903.)

1. CHINESE EXCLUSION-PROCEEDING FOR DEPOUTATION-BuRDEN OF PROOF.
The burden of proof rests upon a Chinese person arrested for deporta

tion, as being unlawfully within the United States, to sustain his right
to remain, although based on a claim of citizenship, or, in case he is
ordered deported, to sustain his claim of right to be removed'to a country
other than China, on the ground that he is a subject or citizen of such
country.

9. SAME-SUFFICIENCY OF EVIDENCE.
The findings of a commissioner against the right of a Chinese person,

claiming to be a native of the United States, to remain in this country,
and against the right of another to be deported to Canada as a naturalized
British subject, held justified under the evidence.

Proceedings for Deportation of Chinese Persons. On appeal from
decision of commissioner.

McInerny & Bechtold, for appellants.
Wesley C. Dudley, for the United States.

HAZEL, District Judge. The Chinese persons above named are
awaiting removal from the United States to China pursuant to an
order of removal dated June 3. 1903, made by Commissioner Heb
bard, before whom the appellants were adjudged Chinese laborers
unlawfully in the United States. From the decree of deportation they
have appealed to the District Court within the period of 10 days al
lowed by law. For Sing Lee it is contended that he is a British sub
ject, and that, having been found to be unlawfully in this country, his
removal therefrom should be to the Dominion of Canada, his place
of domicile, and the country of which he is a citizen. Upon the hear
ing the appellant, in corroboration of his testimony as to citizenship,
produced a passport issued and dated as long ago as January 17,
1901, by the Under Secretary of State of the Dominion of Canada,
certifying that a Chinese person by the name of Sing Lee is a British
subject by naturalization. It is provided by section 2 of the Chinese
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exclusion act of May 5, 1892, C. 60, 27 Stat. 2S [U. S. Camp. St. 1901,
p. 1319], that a Chinese person who is unlawfully within the United
States shall be removed therefrom to China, unless it shall appear to
the commissioner before whom the trial takes place .that such Chinese
person is a subject or citizen of some other country, in which case the
decree of deportation shall direct the removal to such country. But,
in any case where such country shall demand any tax as a tondition
of the removal to that country, then such Chinese persons shall be
removed to China. At the argument counsel for the appellant con
tended that the evidence conclusively established Sing Lee's right to
removal to the Dominion of Canada, and it was said that he or friends
for him would pay any tax that might be demanded or imposed upon
his return to Canada. This question is not before the court for deci
sion, as the evidence fails to establish the appellant's right to removal
to the Dominion of Canada, irrespective of the question of head tax.
It need hardly be said that the passport is not conclusive evidence
of its contents. The cross-examination of the appellant by the United
States attorney quite clearly shows the danger of giving undue weight
to the facts asserted in the passport. Its possession by the appellant
was not satisfactorily accounted for. The document upon its face
bears the name of Sing Lee, written in English, and purports to be
the signature of the bearer. The appellant, however, admits the sig
nature is not in his handwriting, and fails to give any further informa
tion regarding it. The burden of proof in this class of cases, both as
to the right to remain within the United States and the right of re
moval to a country other than China, rests upon the accused. A
United States. commissioner before whom a Chinese person claimed
to be unla.wfully in this country is tried, is .charged in the first instance
with ascertaining aud determining the facts regarding the illegal entry
into the United States. He iisnot obliged to accept as true the tes
timony of the person proceeded against, even though such testimony
is uncontradicted and apparently corroborated. The general rule that
where unimpeached witnesses testify distinctly and positively to a fact,
and are uncontradicted, their testimonJshould be credited, is well un
derstood to be subject to many exceptions. Elwood v. Western
Union Telegraph Co., 45 N. Y. 549, 6 Am. Rep. 140; Quack Ting v.
United ~tates, 140 U. S. 41/" nSup. Ct. 733, 851, 35 L. Ed. 501.
The exception~o the rul~, which may be said to be almost as firmly
established asthe rule itself, was, I think, properly applied in this case.
In the absence of particularity in the statements of the appellant, the
commissioner might .well believe that the pretended passport was im
properly procured to aid in evading the law and to delude judicial
vigilance.

For Hay Foon, it is asserted that he is a citizen of the United States
by birth, and. his permanent domicile and residence is in the city of
Baltimore. The,appellarit's testimony tevded to establish his asserted
citizenshipah9 his right to remain in this country.. Chew Wing, a
witness for the appellant, gave testinlony in support of this claim.
As has been stated, the exclusion act expressly puts the burden upon
Chinese per.sons to establish their right to remain in the United States.
The burden does not shift because of the asserted claim of citizenship.
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The recent case of Chin Bak Kan v. United States, 186 U. S. 193,22
Sup. Ct. 891, 46 L. Ed. II2I, is decisive authority upon this point.
Chief Justice Fuller, writing for the Supreme Court, uses this lan
guage:

"By the law the Chinese person must be adjudged unlawfully within the
United States unless he 'shall establish by affirmative proof, to the satisfaction
of such justice, judge or commissioner, his lawful right to remain in the
United States.' As applied to aliens there is no question of the validity of that
provision, and the treaty, the legislation, and the circumstances considered,
compliance with its requirements cannot be avoided by the mere assertion of
citizenship. The facts on which such a claim is rested must be made to ap
pear. And the inestimable heritage of citizenship is not to be conceded to
those who seek to avail themselves of it under pressure of a particular eXi
gency, without being able to show that it was ever possessed."

I am unable to say from the evidence that the commissioner erred
in not giving credence to appellant's professions of citizenship. Hav
ing had the witnesses before him, he was enabled to carefully observe
their manner and conduct in giving testimony; hence his judgment
and decision upon the disputed facts must be given great weight.
Some slight contradictions appear in the appellant's showing; but
the government does not rest upon any assumption that might arise
therefrom. Evidence was given tending to show that, on the day
preceding his unlawful entry into the United States, Hay Foon was
seen by a government inspector on a passenger train proceeding from
Hamilton, Canada, to the frontier at Buffalo, N. Y. He was accom
panied by the appellant Sing Lee, and by another Chinese person
named Chong Due, who was also found by the commissioner to be
unlawfully in this country, but who has not appealed from the decree
of deportation. The evidence on this point is positive and direct.
Hay Foon testified, by way of explanation, that he went to Buffalo
from Baltimore to meet his cousin Sing Lee, and awaited his arrival
from Toronto at the depot in Buffalo, from whence he (Sing Lee) and
Chong Due proceeded to the city of Rochester, where all three were
arrested and tried. Evidently the commissioner discredited the show
ing of the appellant and gave credence to that of the government.
Sufficient reason does not appear for disturbing the finding of the·
commissioner.

The order of removal in each case is affirmed.

In re CHAMBERLAIN.

(DIstrIct Court, W. D. New York. September 25. 1903.)

No. 1,083.

1. BANKRUPTCy-CONTESTED ApPLICATION FOR DISCHARGE-BURDEN OF PROOF.
The burden of proof is upon an opposing creditor to establIsh the

ground for refusing a discharge by clear, positive, and direct evidence;
and where the ground specified is the failure to keep books, and the ad
judication was prior to the amendment of the bankruptcy act of 1903, it
must be satisfactorily shown that the failure to keep books was with
fraudulent intent and in contemplation of bankruptcy.

"1. See Bankruptcy, vol. 6, Cent. Dig. §§ 720, 752.
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2.S.A.14E-FAILURE TO KEEP BOOKS.
. The fact that a bankrupt .failed to keep books fully showing his true
tlna~clalc()nditiondoes not warrant a refusal of his discharge, where
there was~no CGncealmentor destrUction of books, no fraudulent disap
pearance or shrinkage of assets at any time, and where the bankrupt ap
peared and t.estified fully and with apparent candor in respect to all his
busin~s!l ~:bsactions, and produced such books and records as he kept,
whic;h contained no false 1,)1' misleading entries.

In Banki-t.1ptcy, On motion to confirm referee's report recom-
mending the bankrupt's discharge.

George R Zartman, for objecting creditors.
George F,Ditmars, for the. bankrupt.

HAZEL, District Judge. This is a motion to confirm the report
of Asa B. Priest, referee, as special master, upon the hearing of cer
tain specifications filed in opposition to the bankrupt's discharge.
The bankrupt was adjudicated on June 17, 1902. The objections,
therefore, to his discharge, and the evidence adduced to establish the
specifications, are governed and controlled entirely by the provisions
of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Compo
St. 1901, p. 3418]) as it existed prior to the amendatory act of 1903.
The sole ground for refusing a discharge relied upon by counsel for
opposing creditors is that the bankrupt has failed to keep proper
books of account or records from which his true financial condition
may be ascertained. The evidence admitted to sustain this objection
is wholly insufficient. The master has correctly applied the rule that
specifications in opposition to the debtor's application for a discharge
must be substantiated by evidence which is clear, positive, and direct.
See In re T. R. McGurn, 4 Am. Bankr. R. 461, 102 Fed. 743, and
cases cited. The burden of proofis upon the opposing creditor to es
tablish the ground for refusing a discharge by satisfactory and suffi
cient evidence. In re Hixon (D. C.) 93 Fed. 440. Moreover, it must
satisfactorily appear that the bankrupt's .failure to keep books of
account or records from which his true financial condition may be
ascertained must have been with fraudulent intent to conceal such
'Condition, and in contemplation of bankruptcy. In re Idzall (D. C.)
96 Fed. 314; Brandenburg on Bankruptcy, p. 230. The evidence
disclosed that the bankrupt repeatedly appeared before the master at
the request of counsel for creditors, giving his testimony without
hesitation, to disclose his true financial ,condition. There is much in
the evidence justifying the inference that all the questions propound
ed to the bankrupt were answered fully and truly. There was no
concealment or destruction of books; no fraudulent disappearance or
shrinkage of assets at any time prec~.ding the bankruptcy. Neither
were there any false or misleading entries in such books as were pro-.
duced. The evidence, in its entirety, shows a willingness on the part
of the bankrupt to explain his business transactions, and the absence
of more complete books and records. The bankrupt was engaged in
a small way in the business of buying and selling pianos, organs, and
musical instruments generally. He kept no accurate books from
which the number of organs and pianos sold, to whom sold, and the
prices received, might be ascertained. Books were produced by the
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bankrupt showing bills payable, and some sales of pianos and prices
received subsequent to the year 1900. A few entries of sales of
pianos after January I, 1899, were made; but such books do not con
tain all the sales since that period, as appears not only by the evidence
of the bankrupt, but by conditional sales contracts, which enabled the
bankrupt to testify as to the number of sales of pianos and organs, and
the prices received. The bankrupt appears to have used these con
tracts of sales which were in his possession as a substitute for a com
plete set of books. No knowledge or contemplation of insolvency
can be predicated upon the mere failure to keep more complete books.
If the evidence warranted finding that the bankrupt knew of his in
solvency preceding the filing of the petition to be adjudged bankrupt,
and because of his insolvency he failed to keep proper books and
records, a different question would be presented. In re Feldstein,
8 Am. Bankr. R. 160, 115 Fed. 259, 53 C. C. A. 479. No inference
of fraudulent intent to conceal his property, within the meaning of
section 14 of the original act (30 Stat. 550 [D. S. Compo St. 1901, p.
3427]), can fairly be drawn from the bankrupt's failure to keep more
accurate books, and therefore the authorities cited by counsel for
creditors do not strictly apply. The evidence of the bankrupt, as a
whole, leads to the conviction that his failure to keep more complete
books of account than such as were exhibited at the hearing was not
owing to any fraudulent intent or in contemplation of bankruptcy.
The fraudulent intent was the primal element necessary to bar a dis
charge under section 14, prior to the amendatory provision. Such
a finding is not warranted by the evidence.

The report of the special master is confirmed, and an order dis
charging the bankrupt may be entered, with costs of the reference to
the special master against the objecting creditor.

JOHNSON V. BRIDGEPORT DEOXIDIZED BRONZE & ME'fAL CO.

(Circuit,Court, D. Connecticut. October 20, 1903.)

No. 512.

1. FEDERAL COURTS-FoLLOWING STATE PRACTICE.
It is the settled rule of the federal court in Connecticut that it will

follow the practice of the state court which permits a defendant to suffer
a default and have a hearing in damages to the court.

2. REMOVAL OF CAUSES-CONDITION OF CAUSE AFTER REMOVAL.
A defendant in a state court in Connecticut, who, after filing notices

of his intention to suffer a default and to refuse to plead over and to move
for a hearing in damages to the court, in accordance with the state prac
tice, removes the cause into the federal court, is not required to file such
notices a second time in that court, the cause standing after removal in
the same condition as it did before in the state court.

On Plaintiff's Motion for Assessment of Damages by Jury.
D. G. Perkins, for plaintiff.
S. C. Loomis, for defendant.

f 2. See Removal of Causes, vol. 42, Cent. Dig. § 241.
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PLATT, District Judge.. Since the decision of Judge Shipman in
Raymond v. The Danbury & Norwalk R. Co., 14 Blatchf. 133, Fed.
Cas. No. U,593, this court has invariably followed in this matter the
practice which has prevailed for ages in the state courts. The stat
ute upon which the practice is founded is undoubtedly peculiar, but
the Raymond Case settled absolutely for this court that it touches only
upon a matter of practice, and in no sense invades a constitutional
right. The line of argument is too threadbare to endure repetition.
The main contention of the plaintiff is therefore easily disposed of.

In the case under consideration, however, the plaintiff raises an
additional objection to the well-established rule by reason of the fol
lowing facts: The action under discussion was made returnable to
the superior court for New London county on the first Tuesday of
December, 1901. On December 3,1901, the defendant filed with
the clerk of said court his notice of intention to suffer a default, and
to refuse to plead over, and to move for a hearing in damages to the
court. On the same day he also filed with the clerk his notice of
defense, as required by the statutes and by rules of the state courts.
Having filed these notices, he proceeded in the usual manner to bring
about the removal of the cause tb this court, and on December 6,
1901, the order of removal was passed. Separate notices were not
filed in this court within the time required by the statute and rules of
the state court. It is beyond dispute that the cause comes into this
court laden with whatever proceedings had properly attached thereto
in the state court before its removal, ·but the plaintiff stoutly contends

. that the notices of intention and of defense only apply to the cause
in the condition it was in at the time, and in no sense evidence his
intended action in the later forum to which he, of his own motion, has
removed it. Such position is altogether too narrow and technical.
If the cause had been removed to some other county under the state
practice, the objection would have been quite as meritorious as it is
here. Any person familiar with the machinery of the federal and
state courts in Connecticut can easily imagine a situation in which, if
the plaintiff's contention prevails, it would be impossible for the de
fendant to avail himself of a right which the local statute has given
him. Passing that, however, I think that he is wrong on principle.
It i!? a notice of intention to take a certain position in any forum,
federal or state, where jurisdiction of the controversy attaches. The
cause enters this forum with that intention, and proceeds according
to the federal statute, as if it had been brought here originally. The
motion filed by plaintiff on October 13, 1903, is denied. The damages
will be assessed by the court.

In view of the stress bf affairs which burdens the present incumbent
of the bench, the clerk may hear the facts and report his conclusions,
if the parties desire such action.
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MARTHI1"SON et a1. v. WINYAH LUMBER 00.

(Circuit Court, D. South Carolina. June 24, 1903.)

1. ESTOPPEL BY PLEADlNG-ERRONEOUS ALLEGATION OF CITIZENSHIP.
The fact that a complainant ina bill, which he afterward dismissed

through an error, styled himself a citizen of the District of Columbia,
does not estop him from showing in a second bill that he is in fact an
alien.

In Equity. On motion by defendant to dismiss.
Mordecai & Gadsden and Montgomery & Stackhouse, for com

plainant.
Walter Hazard, for defendant.

SIMONTON, Circuit Judge. The complainant in this case some
time heretofore filed a bill against this same defendant, styling him
self a citizen of the District of Columbia. Discovering his error, the
complainant discontinued those proceedings, and has filed the pres
ent bill, styling himself an alien, subject to the King of Denmark.
The plea having been filed, the complainant did not answer same until
two rule days after the filing of the plea. A motion is now made
to dismiss the bill upon the ground that the replication to the plea
in abatement was not filed in time, and upon the further ground
that the complainant, having instituted proceedings styling himself
a citizen of the District of Columbia, is estopped from filing a subse
quent proceeding styling himself an alien. He is not estopped, be
cause in his first bill he styled himself a citizen of the District of Co
lumbia, from showing that he is in fact an alien. Carson v. Hyatt,
1I8 U. S. 279, 6 Sup. Ct. 1050, 30 L. Ed. 167. The testimony sub
mitted shows conclusively that he never was a citizen of the United
States, having been born a subject to the King of Denmark and
never been naturalized.

With regard to the failure to reply to the plea on the rule day after
the plea was filed, sufficient excuse has been shown by complainant's
attorney, and the motion of the defendant is overruled on both
grounds. An order will be entered accordingly.

In re HAWKINS.

(DistrIct Court, W. D. New York. September 17, 1903.)

1"0.1,322.

1. BANKRUPTCy-PRIVATE SALE OF PROPERTY OF ESTATE-DISCRETION OF
REFEREE.

A court of bankruptcy or a referee has discretionary power to order
a private sale of a bankrupt's property, with or without notice, and the
action of a referee in directing such a sale ought not to be disturbed,
unless it clearly appears that his discretion was improvidently exercised.

In Bankruptcy. On motion to vacate private sale of bankrupt es
tate by trustee pursuant to directions of referee.
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Werner & Harris, for objecting creditors.
E. J. Fisk, for trustee. . .

HAZEL, :District· Judge. The Supreme Court, by general order
No. 18, sub(J. 2 (18 Sup.. Ct. vi), must be regarded as giving a con
struction to the bankrupt act authorizing a court, including the
referee, to direct a private sale, with or without notice, for good and
sufficient' cause Shown. District tule 14 carries out this view. On
May 28, 1903, an application was made by the trustee to the referee
for leave to sell the property of the bankrupt at private sale. The
referee b~coming satisfied that the bankrupt estate, on account of
the reasons set forth in the applicatiori, would be benefited by pri
vate sale, directed such sale without notice to creditors, and pursuant
thereof certain property of the bankrupt has been sold and deliv
ered, and th~ purchase price fully paid. The sale of other property,
consisting of lands situated in a Western state, has been agreed
upon, the terms being satisfa.ctory to the trustee, who is ready to
deliver the deed upon receiving the purchase price. The discre
tionary pow'rr of the referee directing a private sale ofa bankrupt
estate ought not to be disturbed, unless it clearly appears to have
been improvidently exercise(J. The facts appearing by the moving
papers do not disclose an abulle of discretion or lack of good faith
by the trustee or the appraisers or anyone acting in behalf of the
bankrupt estate. In the absence of such a showing the judgment
of the referee that "the trustee has done remarkably well as regard
both the personal property and real estate in realizing a sum therefor
equal to the appraiser's valuation," will be accepted by this court
as final.

Motion denied•

. HELMRATH v. UNITED STATES.

(Circuit Court, D. Massachusetts. May 26, 1908.)

No. 1,121,.

L CUSTOMS DUTIES-CLASSIFIO,ATION-LEATHER-Sxms FOR MOROCCO-SHEEP'
SXINS.

The provision in Tariff Act July 24, 1897, c. 11, § 1, Schedule N, par.
488, 30 Stat. 192 [U. S. Compo St. 1901, p. 1676], for "skins for morocco,"
is not limited to goatskins, but includes also certain sheepskins known
as "New Zealand basils," or "Cape sheepskins."

On application by the importer to review a decision of the Board
of General Appraisers, which affirmed the assessment of duty by the
collector of customs at the port of Boston on the importation in
question.

The decisiOD of the board was an unpublished one, following In re Goat &
Sheepskin Importing Company, G. A. 4835, which reads as follows:

"FISCHER, General Appraiser. The merchandise in question consists or
tanned, but unfinished, sheepskins, which were returned for duty by the local
appraiser as 'leather not specially provided for.' Duty was assessed thereon
at the rate of 20 per cent. ad valorem, under the provisions of paragraph 438
of the act of July 24, 1897, C. 11, § 1, SchedUle N, 30 Stat. 192 (U. S. Comp.
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st. 1001, p. 1676). The importer claims said merchandise Is dutiable at the
rate of 10 per cent. ad valorem, under the provisions of said paragraph, as
'skins lor morocco, tanned but unfinished.' These are skins of the sheep
known as 'New Zealand basil' or 'Cape sheep.' The evidence fully convinces
us that the morocco leather of commerce is made only from the skins of
goats, and that the class of leather made from the kinds of skins before us
is not known as morocco, but Is known as imitation morocco. Commerce
dearly distinguishes between the two. When morocco leather is asked for,
leather made from goatskins is clearly intended, and when dealers buy leather
made from sheepskins it is designated as imitation morocco. Upon all the
evidence before us, we find that the articles in question are not skins for
morocco, and overrule the protest. Reference is made to the case of United
States v. Stone, 101 Fed. 713, 41 C. C. A. 624, wherein the United States Cir
cuit Court of Appeals held that paper known commercially as 'imitation parch..
ment paper' was not dutiable as parchment paper, but as paper not otherwise
provided for!'

On proceedings to review this decision before the Circuit Court much evi
dence additional to that before the board was taken in behalf of the importer,
eight or nine witnesses being examined, whose evidence showed that, while
goatskins are chiefiy used for making morocco, certain kinds of sheepskins,
particularly the kind in question, known as "New Zealand basils," or "Cape
sheepskinl!l," arc not only chiefiy used for this purpose, but almost eXclusively.

J. Stuart Tompkins and Charles P. Searle! for the importer.
Mr. Garland, Asst. U. S. Atty.

COLT, Circuit Judge.· By the great preponderance of evidence in
this case, a large proportion of which was not before the Board of
General Appraisers, the importations in question are shown to be
"skins for morocco, tanned but unfinished," and therefore dutiable at
10 per cent. ad valorem, under Act July 24, 1897, c. II, § I, schedule
N, par. 438, 30 Stat. 192 (U. S. Compo St. 1901, p. 1676). It follows
that judgment must be entered for the petitioner.

Judgment for the petitioner.

Order.
The court finds that the term "skins for morocco" is nof a com

mercial or trade term or designation definitely, uniformly, or gen
erally used in the United States, and applied to the class of merchan
dise in controversy. The court further finds that "skins for mo
rocco," in the commercial sense of the term, describes the merchan
dise in controversy. Upon the foregoing findings of fact the court
rules that the merchandise in question is properly dutiable at IO

per cent. ad valorem, under paragraph 438 of the tariff act of 1897,
as "skins for morocco, tanned but unfinished,"

FENNO et aI. V. PRIMROSE et al.
(Circuit Court. D. Massachusetts. October 28, 1003.)

No. 1,580.

L EQUITY-PROCEDURE-FRAMING ISSUES FOR JURY.
A federal court of equity will not, on demand, after the joining of Issue

by the pleadings, but before the evidence has been taken in accordance
with the usual practice in equity, frame issues to be submitted to a jury,
elipeciaIIy when it cannot be known at that stage of the case that such
issup-s will be decisive or even materiaL
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In Equity. On application to frame issues for a jury.
See n6 Fed. 49.
Storey, Thorndike, Palmer & Thayer, for complainants.
Whipple, .Sears & Ogden, for defendants.

PUTNAM, Circuit Judge. This is an application of complainants
in a cross-1;>ill in a cause in equity to frame issues for a jury. The
case has been put in issue by an answer and replication, but has pro
ceeded no further. The opposing party claims that at this stage of
the case the court has no power to grant the application. Of course,
following the usual definition of power as frequently used in equity
proceedings, this means that at this stage of the case the court cannot
properly exercise judicial discretion in behalf of the application.

The court inquired of counsel at the hearing whether the ordinary
practice in this particular had been modified by late statutes in refer
ence to the method of taking proofs in equity, having special refer
ence to Act March 9, 1892, C. 14, 27 Stat. 7 [U. S. Compo St. 1901,
p. 664]. Apparently neither party is of the opinion that the statute
is relevant. Whatever doubts the court might have had on that
question are removed by the practical construction given this statute
by the Supreme Court in the rule adopted at the October term, 1892,
promulgated. in the appendix to 149 U. S., and now constituting the
last paragraph of rule of practice in equity No. 67, according to the
authorized edition of the rules of 1903. This reads as follows:

"Upon due notice given as prescribed by previous order, the court may, at
its discretion, permit the whole, or any specific part, of the evidence to be
adduced orally in open court on final hearing."

The limitation of this rule of the application of the statute to final
hearings clearly removes it from our present consideration.

The bill and the cross-bill relate to certain consignments of wool
by the plaintiffs in the cross-bill to the defendants therein, as to which,
among other things, the plaintiffs in the cross-bill maintain that the
defendants therein disobeyed instructions with reference to sales, and
otherwise failed to properly perform their duties as consignees. In
the proposed issues for the jury the word "defendants" means the
defendants in the cross-bill, and the word "plaintiffs" the plaintiffs
therein. The proposed issues are as follows:

"(1) Were the sales of wool made by the defendants between January 18,
1898, and November 8, 1898, inclusive, made in the service of reasonable
skill and prudence on the part of the defendants, and at prices authorized or
ratified by the plaintiffs?

"(2) Did the plaintiffs authorize or confirm the sale of Denver and Utah
wool made by the defendants, except with the understanding that the price
realized for the whole lot should be twenty cents all around?

"(3) Were the sales of wool made by the defendants between July 31, 1899,
and September 2, 1899, inclusive, made l:!y the defendants in the exercise
<Jf proper skill, discretion, and judgment,or not?

"(4) If this question is answered in the negative, have the sales of wool
made bY the 4efe·udants between July 31, 1899, and September 2, 1899, been
ratified a~d confirmed by the plaintiffs?

"(5) HaVe the plaintiffs ever authorized or ratified the sales of wool which
were not repo~ed to them, made by the defendants between March 11, 1899,
and June 13, 1899; inclusive?
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"(6) Did the defendants agree to credit the plaintiffs with a rebate of two
per cent. on the twenty thousand dollars advanced by the plaintiffs to the
defendants'!

"(7) Did the defendants have authority to sell any wool on behalf of the
plaintiffs after October 12, 1899'!

"(8) Did the defendants on or before October 12, 1899, wrongfully exercise
the power of disposition over the plaintiffs' wool then in their possession, and
thereby or otherwise convert the same to their own use?

"(9) Did the defendants on or after October 12, 1899, fail to exercise rea
sonable care, skill, and diligence in the performance of their duty as com
mission merchants in reference to the plaintiffs' wool then in their possession;
and, if so, what is the amount of damage. if any, which the plaintiffs suf
fered thereby?"

If these issues involved only a single fact, which lay at the very
foundation of the suit, as to which it was apparent to the court that
the determination thereof by the jury, at least in one direction, would
dispose of the litigation, it would probably be within our discretion
to direct the framing of issues at this stage. Such apparently seems
to be the rule as stated in Daniell's Chancery Practice: vol. 2, 735,
edition of 1840, which edition has been accepted by the Supreme
Court. On the other hand, the same author, at the same page, says,
"In general, however, the court will not grant an issue upon motion
before hearing unless upon consent." But the rule is laid down
positively in an authority which we need not go beyond. Adams,
Equity (8th Ed.) *376, speaking of framing an issue, says:

"It can, however, only be adopted where the evidence creates a doubt, and
not as a substitute for omitted evidence, and therefore the party claiming the
issue must first prove his case by regUlar depositions."

The reason of this rule is apparent, and it is well illustrated by an
inspection of the proposed issues submitted to us. At this stage it is
impossible to determine whether such issues will ever become mate
rial, or, if yes, whether they can now be put in such form as to an
swer the purpose sought to be accomplished, or whether, when the
proofs have been taken according to the ordinary procedure in equity,
any substantial dispute will be left in reference to any of them. In
other words, with issues of this character, it is apparent that at this
stage the court, if it ordered a trial by jury, would have no reason
able certainty of accomplishing anything thereby, except plunging the
parties into expensive, protracted, and useless collateral litigation.

The applicants call attention to the facts that the issues they pre
sent arise peculiarly at common law, as to which there is ordinarily
a clear right to a trial by jury, and that they attempted to present
these issues in a suit brought by them, which suit was restrained by
the bill to which they have replied with the cross-bill, raising the
controversies which the issues seek to present. The court has not
overlooked these propositions, but they do not outweigh the diffi
culty we have explained. Of course, there is a probability that at
the proper time the court may permit framing issues covering the
substance of what is now proposed, or may direct the pith of them to
be tried in the pending suit at law, either of which it may do accord
ing to the settled practice in equity, provided it hereafter appears
that either party would be duly advantaged thereby. Consequently
the order dismissing this application will be a qualified one.
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, 1;'he.application of the plaintiffs in the cross-bill that issues may
be framed for a jury is denied, for the reasons stated in our opinion
passed down this day, without prejudice to a renewal hereafter.

SCHNEIDER v. ELDREDGE.

(Ofrcuit Court, N. D. Illinois, N. D. November 2, 1903.)

No. 26,690.

1. REMOVAL Oll' CAUSES-CAUSES REMOVABLE-SUIT ON CI,AIM AGAINST ESTA'rE.
A suit on a claim against the estate of a decedent is within the removal

act, although the claim was originally filed in the probate court.
2. SAME-DIVERSITY Oll' CITIZENSHIP-REAl, PARTY IN IKTEREST.

Under the Illinois statute, which gives anyone aggrieved by the order
of a probate court allowing a claim the right to appeal, as construed by
the Supreme Court of the state, any person appealing, other than the
administrator, may prosecute the appeal in his own name. Held, that
where the claimant was the administrator, and an administrator pro
tem.. was appointed by the probate court to represent the estate, but
the claim was actually contested by an heir of. the decedent, who ap
pealed frOm an order allowing the claim, the question of diversity of
citizenship between the parties was to be determined upon the citizenship
of such appellant, and not upon that of the administrator pro tem.

8. SAME-TUIE FOR REMOVAL-TRIAL IN PROBATE COOR'l'.
An heir of a decedent, who contests a claim against the estate in the

probate court in Illinoili!, which is a court of record, and there goes to
trial on the merits, cannot thereafter remove the cause from the circuit
court, to Which he has taken it on appeal.

On Motion to Remand to State Court.
H. M. Kelly and F. D. Ayers, for claimant.
John F. Haas and Frank E. Hayner, for objector.

KOHLSAAT, District Judge. Plaintiff was duly appointed and
qualified as administratrix of the estate of Bertha C. C. Schneider,
deceased, by the probate c.ourt of La Salle county, Ill. On November
19, 1901, while still acting as such administratrix, she filed her two
claims against her decedent's estate, one in the sum of $550, for
moneys paid out by her for her intestate, and the other in the sum
of $7,200, for services as nurse and for care and maintenance. On
November 25, 1901, the probate court appointed Edgar Eldredge
administrator pro tern. in both causes. On November 26, 1901,
William F. Mayer appeared as an heir at law of claimant's decedent,
,and filed his objections to the allowance of said claims, setting up
that he had an interest in the estate which would be affected by the
allowance or. rejection thereof. On December 10, 19°1, claimant
was permitted by the court to increase her demands in the sum of

fl. Probate jurisdiction of federal courts, see note to Bedford Quarries Co.
v. Tomlinson, 36 C. C. A. 276.

'If 2. Diverse citizenship as ground of federal jurisdiction, see notes to Shipp
v. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298. .

, 3. See Removal of Causes, vol. 42, Cent. Dig. § 10.



SCHNEIDER V. ELDREDGE. 639

$876. On January 2, 1902, the said claims were consolidated. On
January 3, 1902, a trial was had before a jury of six men, who ren
dered a verdict for claimant in the sum of $7,595.39, and the court
thereupon allowed said consolidated claims for said sum as of class 7.
From this order said Wm. F. Mayer prayed an appeal to the circuit
court of La Salle county, aforesaid, which was granted upon his
filing his appeal bond in the penal sum of $250. On January II,
1902, the same was approved. The appeal was afterwards duly per
fected, and the cause proceeded, entitled as above. Afterwards the
said circuit court forced the cause to trial, and rendered judgment
for the claimant against the protest of Mayer, who then took an
appeal to the proper appellate court. On hearing had, that court
reversed the said circuit court judgment on the ground that the court
had not at the time of such action jurisdiction in the matter for
that purpose. Said cause was docketed in the appellate court under
the title of Wm. F. Mayer v. Mary L. C. Schneider. Afterwards, and
on March 9, 1903, and in due time, said Mayer presented his petition
and bond for removal, which were in proper form. On March 19,
r903, the petition was denied by said La Salle county circuit court.
Thereupon the record was on March 26, r903, duly filed in this court.

The cause now comes on to be heard upon motion to remand.
In support of the motion, plaintiff insists:

(r) That because the suit is founded upon a claim filed originally
in the probate court it does not come within the meaning of the
statute granting a removal. I do not deem this point well taken, and
it is overruled.

(2) That the administrator pro tern. and the plaintiff both being
citizens of this state, there is no diversity of citizenship. It appears
that defendant Mayer is now, and was when the claim was filed, and
also at the time of filing the petition for removal, a nonresident, and
a citizen and resident of Columbus, Ohio. Was the question of
diversity of citizenship to be determined upon the citizenship and
residence of the administrator pro tern? Under the statute of Illi
nois, anyone aggrieved by the order of a probate court allowing
a claim has the right to appeal. Section 72 of the administration
act of Illinois (Hurd's Rev. St. 1899, c. 3) provides that, "when an
administrator or executor presents a claim against the estate of his
decedent or testator, the court shall appoint some discreet person
to appear and defend for the estate, and upon the hearing the court
or jury shall allow such demand or such part thereof as is legally
established. * * * Should any executor or administrator appeal
in such case, the court shall appoint some person to defend as
aforesaid." While this, by its terms, applies only to appeals by the
claimant, executor, or administrator, it determines the status of the
administrator pro tern. His duties would seem to end with the
probate court. However that may be, in the case of Pfirshing v.
Falsh, 87 Ill. p. 260, the court holds that, under the statute allowing
anyone aggrieved an appeal, any person, other than the adminis
trator appealing, may prosecute the appeal in his own name, and need
not use the name of the administrator. The appeal in this case
seems to have been docketed by the clerk of the circuit court in
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the name ofithe administrator pro tern., who, it seems, did not appear
not pay any further attention to the case. There would seem to be
some confusion' as to the manner of docketing such cases in the
circuit· court, as the statute does not prescribe the method. But,
from the records of all three of the courts in which the case was
heard, it is manifest that Mayer was the only moving party, espe
cially in the circuit and appellate courts. It is true that the record
does not disclose the 'condition of decedent's estate as to whether
there will remain anything for distribution to the heirs at law of de
cedent. In the absence, however, of a.ny suggestion of such a situ
ation in the record, I must assume that the defendant Mayer has a
substantial interest in the case. While it is well established that the
residence of the representative of a deceased person controls the
question of jurisdlction, yet in a case such as this, considering the
Illinois law, this court will take into consideration the actual party
in interest,. Mayer, as though he were the original defendant. He
was at the time of the filing of the claim, and at the time of filing of
the petition for removal, a nonresident and a citizen and resident of
Ohio. The diversity of. citizenship required by the statute in such
case is therefore established.

(3) The claim that both of the heirs of claimants decedent should
join in the petition for removal is not well taken, and is overruled.

(4) It is urged that Mayer did not file his petition to remove the
cause in apt time. Under the removal act of March 3, 1887, c. 373,
24 Stat. 552 [D. S. Compo St. 1901, p. 508], and Act Aug. 13, 1888,
c. 866, 25 Stat. 433 [D. S. Compo St. 1901, p. 508], the cause was
removable from the state court having original jurisdiction. Clearly
the probate court had original jurisdiction in that matter, as had also
the circuit court of La Salle county and this court. Having gone to
trial in the probate court, and the case having been disposed of upon
the merits, Mayer has lost his right to bring the cause to this court.
He, is no more a party to the proceeding now than he was at the
time he filed his objection in the probate court to the allowance of
the claim. The trial in that court was the full equivalent of the
words, "any time before the defendant is required by the laws of the
state or rule of the state court * * * to answer or plead." There
could be no removal from the circuit court, after such a trial, even
though the statutes provide for a trial de novo. Craigie V. McArthur,
Fed. Cas. No. 3,341, decided by Judges Nelson and Dillon; Hess v.
Reynolds, 113 D. S. p. 80, 5 Sup. Ct. 377, 28 L. Ed. 927 (arguendo).
The cases seemingly holding to the contrary, so far as I have been
able to ascertain, are based upon the theory that the trial body was
not a court of record. Cases cited and turning upon the right of
removal on account of prejudice are not in point. The probate court
9f Illinois is a court of record. The case at bar was tried by a jury.

The motion to remand is granted.
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In re MOY QUONG SHING et aL

(District Court, D. Vermont. October 6, 1903.)

L ALmlfl-CmNE8E-DEPORTATION-IlABBAS CORPUI - DlIlTENTIOlf - AtITIIO.·
ITY.

Under Act Congo Feb. 14. 1903. c. 552, § 7, 32 Stat. 828 [D. S. Compo St.
Supp. 1903, p. 46], placing jurisdiction ot the deportation ot aliens in the
Department of Commerce and Labor, a return to a writ of habeas corpus
by an alleged Chinese alien. showing that defendant was an otlicer of 1m
migration under control of tbe commissioner general in charge of the
port where the alien attempted to enter. by designation ot the Secretary
ot Commerce and Labor, and that he held such Chinese person as such
officer, sufficiently showed authority for the detention.

I. BUrE-PLACE! OF BIRTH - DETER}HNATION - JUH1SDlCTION OF EXECUTIV.
OFFICERS.

Under Act Congo Feb. 14, 1903, c. 552. I 7, 32 Stat. 828 [U. S. Compo St.
Supp. 1903, p. 46], giving the Department of Commerce and Labor juris
diction ot the admission of aliens, and authorizing such department to
prescribe rules and regulations tor the determination ot the rights of
aliens to admission, the executive officers ot such department had author
ity to determine whether or not a Chinese person seeking admission had
been born in the United States, and was therefore a citizen entitled to
enter.

3. SAME-RuLES.
Vnder Act Congo Feb. 14, 1903, C. 552, § 7, 32 Stat. 828 [U. S. Compo

St. Supp. 1903, p. 46], placing jurisdiction ot the admission ot aliens in
the Department of Commerce and Labor, such department had authority
to prescribe rules ot evidence relating to presumptions and burden ot
proof in the determination ot an alien's right to admission.

On Habeas Corpus.

Fuller C Smith, for relators.
James L. Martin, U. S. Atty.

WHEELER, District Judge. The persons detained are of the
Chinese race, lately from China, and are restrained of their liberty
at the port of Richford, where they sought to enter this country.
The petition set forth restraint in a detention house by persons act
ing as officers of the United States, and challenged their authority
and the legality of their proceedings. The return of the petitionee,
"Veeks, shows that he is an officer of immigration, detaining the
men under direction of Officer Schell, whose return, filed by leave of
court, shows that he is an officer of immigration under control
of the commissioner general in charge of this port by designation
of the Secretary of COr;nmerce and Labor. This seems to show regu
lar and sufficient autHority, within Act Feb. 14, 1903, C. 552, § 7, 32
Stat. 828 [U. S. Compo St. Supp. 1903, p. 46], placing jurisdiction in
the Department of Commerce and Labor.

The proofs show that the men came by train, and presented them
selves for admission, and, when reached, were informed that they
would then be examined as to their right to come in, and that, being
questioned through an interpreter, they said they had been told by

1. Citizenship ot Chinese, see notes to Gee Fook Sing T. United Stat.. 1
O. C. A. 212; Lee Sing Far v. United States, 35 C. C. A. 332.

t25F.-4J
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their parents thqt they were born in the United States, of which they
had no recollection; and claimed to come in as native-born citizens.
That such citizen, of whatever. race, on arriving at a port of this
country, is entitled to come in, is not questioned or questionable.
The contention now is that when such a claim is .made the executive
officers have not authority to pass upon it, and that it must go for
decision, if denied, to courtli. or judicial officers on some proper pro
ceeding, of which this is said to be one. That the legislative depart
ment may exclude any race, or classes of any race, not citizens, from
the coup.try, and identify and return those not entitled to come by
executive as well as judicial officers, seems to be too well settled by
numerous and uniform decisions of the Supreme Court to require or
warrant citations. And in Chin Bak Kan v. United States, 186 U.
S. 193, 22 SUp,. Ct. 891, 46 .L. Ed. II2I, Mr. Chief Justice Fuller, for
the court, said, after referring to United States v. Wong Kim Ark,
r6g U. S. 649,18 Sup. Ct. 456, 42 L. Ed. 890, where it was held that
Chinese petsons born in the United States are citizens:

"It is Impossible for us to hold that it is not competent for Congress to em
power a United States commissioner to determine the various facts on which
citizenship depends under that decision."

It seem~ equally impossibl~to hold that, when Congress can com
mit the exec:;ution of the law, and the decision of questions arising
therein, to the decision of executive officers, it cannot also include
the fact as to place of birth. The judicial powers of a commissioner
are wholly conferred by act of Congress, and power to decide ques
tions arising in executive proceedings may as well be conferred upon
executive officers as upon others. These questions as to the place
of birth of these applicants arose for decision with other questions
before this officer, and no other way but for him to decide them is
made apparent.

It is claimed that the proceedings of this immigration officer,
Schell, did not so conform to the rights of the applicants that the
detention pursuant thereto was lawful. In the Japanese Immigrant
Case, 189 U. S. 86, 23 Sup. Ct. 6II, 47 L. Ed. 721 (at page 100, 189
U. S., page 614,.23 Sup. Ct., 47 L. Ed. 721), Mr. Justice Harlan said:

"But this court has never h~ld, nor must we now be understood as holding,
that administrative officers When executing the provisions of a statute in
volving the liberty of persons, may disregard the fundamental principles that
inhere in 'due process of law,' as understood at the time of the adoption of
the Constitution. .one of these principles is that no person shall be deprived
of his liberty without opportunity at some time to be heard before such
officers in respect of the matters upon which that liberty depends-not neces
sarily an opportunity upon a regular, set occasion, and according to the
forms of judicial procedure, but one that will secure the prompt, vigorous
action contemplated by Congress, and at the same time be appropriate to the
nature of t);)e cal;le upon Which such officers are required to act. Therefore
it is not cOlllPetent for the Secretary of the Treasury or any executive offi
cer, at any time within the year limited by the statute, arbitrarily to cause
an alien who has entered the country, and has become subject in all rec

spects to its jurisdiction and. a, part of its populatic;m, although alleged to
be illegaIIy here, to be taken into custody and deported without giving hlm
all opportunity to be heard upon the questions involving his right to be and
remain in the United States. No such arbitrary power can exist where the
principles involved in due process of law are recognized."
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It appears that the immigration officer is governed by Chinese reg
ulations made by the Department of Commerce and Labor, among
which are:

"Rule 6. Immediately upon the arrival of Chinese persons at any port men·
tloned in rule 4 it shall be the duty of the officer In charge of the administra
tion of the Chinese exclusion laws to adopt suitable means to prevent com
munication with them by any persons other than officials under his control,
to have said Chinese persons examined promptly as by law provided, touch
ing their rights to admission, and to permit those proving such right to land.

"Rule 7. The examination prescribed in rule 6 should be separate and
apart from the public, in the presence of government officials and such wit
ness or witnesses only as the examining officer sh;1I1 designate, and, if, upon
the conclusion thereof, the Chinese applicant for admission is adjudged to
be inadmissible, he should be advised of his right of appeal, and his counsel
should be permitted, after duly filing notice of appeal, to examine, but not to
make copies of, the evidence upon which the excluding decision is based."

"Rule 21. The burden of proof in all cases rests upon Chinese persons claim
ing the right of admission to, or residence within, the United States, to estab
lish such right affirmatively and satisfactorily to the appropriate government
officers, and in no case in which the law prescribes the nature of the evidence
to estabIlsh such right shall other evidence be accepted in lieu thereof, and in
every doubtful case the benefit of the doubt shall be given by administrative
officers to the United States government."

It also appears that in these cases the officer in charge, with com
mendable care, informed each applicant that other witnesses would
be heard and sent for, if there were any, and that no claim was made
that there were any.

In the Japanese Immigrant Case, Mr. Justice Harlan further said:
"The traverse to the return made by the immigration inspector shows upon

its face that she was before that officer pending the Investigation of her right
to be in the United States, and made answers to questions propounded to her.
It is true that she pleads a want of knowledge of our language, that she did
not understand the nature and Import of the questions propounded to her, that
the investigation made was a 'pretended one,' and that she did not at the time
know that the investigation had reference to her being deported from the
country. These considerations cannot justify the intervention of the courts."

Here the applicants presented themselves for examination for ad
mission, and were held till, and were present when, it was had, and
knew what was going on. They came for the examination, and
should have come prepared with any evidence they had and wished
to introduce to maintain their claims. That others were kept from
them before or during the examination, or any prejudice to them in
consequence of the rule, is not shown. They had, so far as appears,
all the examination they wanted.

The rule of evidence prescribed may put upon the applicants more
than proof to the satisfaction of the officer, and require that beyond
doubt; but the rules of evidence go with the authority to decide, and
are included in it, and their correctness or their application furnishes
no ground for interference.

Persons remanded.
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TREAT v. CITY OF CHICAGO et at.

(C~rcu1t Court, N. D. Illinois, Northern Division. November 2, 1903.)

No. 26,308.

L MUNICIPAL CORPORATIONS-VALIDITY OF SPECIAL ASSESSMENT-EFFECT OF
JUDGMENT UNDER ILLINOIS STATUTE. ,

Section 7 of the Illinois local improvement act of 1897 requires the
resolution ordering ari improvement to include the itemized estimate of
the engineer, and such requirement, UDder the decision of the Supreme
Court of the state, is jurisdictional. But section 66 of the same act, as
amended in 1001 (Starr & C. Ann. St. Supp. 1002, c. 24, par. 103), pro
videa that when an ltpplication is made for judgment of sale on an in
stallment of an assessment payable in installments all questions affecting
the ,jurisdiction of the court to enter the judgment of confirmation and the
validity of the proceedings shall be raised and determined on the first of
Buch applications, and that on an application for judgment of sale on any
subsequent installment no defense, except as to the legality of the pend
ing proceeding, the amount to be paid, or actual payment, shall be made
(lr heard. HeM that, COllstruing such provisions together, the inclusion of
the engineer's itemized estimate in the resolution is made jurisdictional
only in case the question is raised on the application for judgment on
the first installment, and that wl:).ere it is not so raised the judgment in
such proceeding is conclusive of the validity of the assessment.

In Equity. On demurrer to bill.
George W. Wilbur, for complainant.
Edgar B. Tolman, for defendant city of Chicago.

KOHLSAAT, District Judge. Complainant files his bill for an
injunction 'restraining the city from causing certain premises belong
ing to him to be sold to satisfy the second installment of a special
assessment against the same. The first installment was duly paid.
The payment of this second installment has been resisted in the
state courts, Circuit and Supreme, and decided adversely to com
plainant.

The bill proceeds upon the theory that the state court proceedings
were and are void "for want of jurisdiction, for the reason that the
board of local improvements of the city of Chicago failed to include
in its resolution the itemized estimate of the engineer, citing the case
of Joseph Bickerdike et al. v. City of Chicago (decided by the Su
preme Court of Illinois, Oct. 20, 1903, and not yet officially reported)
68 N. E. 161, wherein the court holds, on an appeal taken from the
judgment of the county court of Cook county, Ill., imposing a spe
cial assessment for street improvement, that "the proceedings prior
to the adoption of the ordinance required by the statute are. jurisdic
tional, without which no valid ordinance can be passed, and conse
quently no valid assessment be made." The court there proceeds to
hold the ordinance in that case invalid for the want of an itemized
engineer's estimate, as is insisted on by complainant in this case.

Defendants demur to the amended bill, and set up section 66 of
the local improvement act of 1897, as amended in 1901, which provides
that:

"Upon the application for judgment of sale upon such assessment or ma
tured installments thereof, or the interest thereon, or the interest accrued on
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installments not yet matured, no defense or objection shall be made or heard
which might have been interposed in the proceeding for the making of such
assessment, or the application for confirmation thereof, and no errors in the
proceeding to confirm, not affecting the power of the court to entertain and
consider the petition therefor, shall be deemed a defense to the application
herein provided for. When such application is made for judgment of sale
on an installment only of an assessment payable by installments, all ques
tions affecting the jurisdiction of the court to enter the judgment of con
firmation and the validity of the proceedings shall be raised and determined
on the first of such applications. On application for judgment of sale on any
sUbsequent installment, no defense, except as to the legality of the pending
proceeding, the amount to be paid, or actual payment, shall be made or
heard. And it shall be no defense to the application for judgment on any
assessment or any installment thereof that the work done under any ordi
nance for an improvement does not conform to the requirements of such
ordinance, if it shall appear that the said work has been accepted by or
under the direction of the board of local improvements. And the voluntary
payment by the owner or his agent of any installment of any assessment
levied on any lot, block, tract or parcel of land, shall be deemed and held in
law to be an assent to the confirmation of the assessment roll, and to be
held to release and waive any and all right of such owner to enter objections
to the application for judgment of sale and order for sale." Starr & C. Ann.
St. Supp. 1902, c. 24, par. 103.

Ordinarily a void proceeding cannot be made valid by laches or
even consent. If it is void, no one is bound by it at any stage there
of. If said amended section 66 is to be construed to mean that courts
can be by statute deprived of the power to inguire into a jurisdictional
point at any time, the legislature must be held to have exceeded its
prerogatives.

The courts are an independent arm of the government, and have
a constitutional power distinct from that of the other branches of
government in which they are supreme. They cannot be deprived
of the power to declare void any proceeding which is the result of the
assumption of unconstitutional powers by its author.

In the case of Downey et al. v. People, etc. (decided by the Illinois
Supreme Court at its October, 1902, term, but apparently not offi
cially reported) 68 N. E. 807, section 66 is sustained. It would seem
that the term "jurisdiction" is used somewhat loosely in the act. It
will be observed, however, that the jurisdictional clause herein raised
grows out of the statute, and does not present a constitutional ques
tion. It was within the power of the state Legislature to have made
the inclusion in the resolution of the board of a summary statement
of the engineer's estimate of the amount required a basis for the as
sessment, instead of an itemized statement thereof.

Considering now that said section 66 is a part of the very act
which prescribes the initial step aforesaid, and considering them
both together, it is quite in accord with the rule obtaining in the
construction of statutes to read them as one section, each qualifying
the other. We should then have section 7 of the act of 1897 of the
Illinois Legislature and amended section 66 thereof so reading as to
provide that the inclusion of the engineer's itemized estimate in the
resolution should not be deemed a prerequisite in such case, unless
raised and determined upon the application for judgment of sale upon
the first installment. If the objection had been raised at that hear
ing, the ruling in Bickerdike v. City of Chicago would apply. It was
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.within the power of the Legislature to pass such an act.. This court
'willgive effect to the whole act. So construed, there remains no
'groundf()r questioning the term$ of the act.

There is no such lack of jurisdiction in the original proGeedings
as would take the case out of the ordinary rule of law, which pro
videsthat judgment of a court shall not be attacked collaterally.
Therein~ining point, of want of proper notice, was disposed of in
t)le state court proceedings.

The demurrer is sustained, and the bill dismissed, for want of
equity.

CORNWALL et al. v.J. J. MOORE & CO.

(District Court, N. D. California. October 29, 1903.)

No. 12,619.

1. SHIPPING-CONSTRUCTION OF CHARTER-OPTION OF CHARTERER TO CANCEL.
A charter party contained the following provision: "Captain to fur

nish charterel's a certificate from charterers' marine surveyor (at San
Francisco) that the Vessel is in proper condition for the voyage. Should
the vessel fail to pass' a satisfactory survey this charter to be void at
charterers' option." HeM, that such provision was for the purpose of de
termining the seaworthiness of, the vessel for the voyage in hull and
equipment, and tl1at the charterers could exercise the option given to
cancel the charter only on an adverse report of their surveyor after an
actual survey, which it was incumbent on them to have made unless
prevented by the fault of the owners.

2. SAME-SEAWORTHINESS OF VESSEL-DUTY OF CHARTERER TO MAKE SURVEY.
Neither the age of a vessel, nor the length of time she had been upon

her copper, nor the .fact that owing to her age insurance could not be
obtained on the cargo intended to be shipped by the charterers, estab
lishes that she was in .fact unseaworthy for the voyage, so as to author
ize the charterers' surveyor to so certify and entitle the charterers to
cancel the charter, where it provided for a certificate to be made on an
actual survey.

S. SAME-BREACH OF CHARTER-MEASURE O.F DAMAGES.
The. measure of daUlages for a total breach of a charter by the char

tererby refusing to accept the vessel is the net amount that would have
been earned by the vessel under the charter, less the net amount earned,
or which might witbreasonable diligence have been earned during the
time required for the making of the voyage under the charter.

In Admiralty. Acti0Il; for damages for breach of charter.
Monroe & Cornwall, for libelants.
Nathan H. Frank, for respondent.

DE HAVEN, District Judge. This is a libel in personam to recover
damages from the defendant, a corporation, for the alleged breach
of a charter party by the terms of which the defendant chartered the
whole of the ship Spartan, '!with the exception oUhe cabin and neces
sary room. for the crew and the stowage of provisions, sails, and
cables," fdr a voyage from San Francisco to Australia; the defend-·
ant agreeing to provide and furnish .the said vessel with "a full
and comple~~,cargo of Grain, Lumber' &nd/orcither lawful merchan-
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dise." The charter party contains the following, among other, pro
visions:

"The said vessel shall be tight, staunch, strong and in every way fitted
and provided for said voyage. • • • Captain to furnish Charterers a
certificate from Charterers' Marine Surveyor (at San Francisco) that the ves
sel is in proper condition for the voyage. Should the vessel fail to pass a
satisfactory survey, this Charter to be void at Charterers' option. Vessel
to dunnage and ballast sufficient for the proper care and loading of the
aforesaid cargo, and to be stowed under the Captain's supervision and direc
tion."

A few days after the execution of the charter, the defendant was
notified by the libelants that the Spartan was ready to take on cargo.
In reply the defendant, on January 24, 1902, in a letter addressed to
the ship's managing owner, said:

"We beg to notify you that our Surveyor, Captain Perriman informs us
that the vessel has got considerably more ballast in her than is necessary
for the freighting of the cargo which will go in the ship, consequently she
is not ready to commence receiving cargo under the conditions of the charter
party. We also understand from Captain Perriman as well as Captain Polite,
master of the ship, that water was found on the 'transom' on her last voy
age, indicating a leak in the ship and that although the vessel was docked
to find this leak it was nQ,t found. In as much as the vessel will carry
l)erishable cargo it will be necessary for us to have a certificate that the
vessel is in first class order and condition, and in as much as we have cargo
waiting for the ship and want to commence loading her, we must ask you
to give this important matter your immediate attention."

The libelants replied to this on the following day, stating that
there was no more ballast in the ship than in the judgment of her
master was necessary for her safety in carrying such cargo as could
reasonably be offered under the terms of the charter party, but at the
same time they requested a written statement of the cargo to be
loaded, so that it might intelligently be determined by surveyors how
much ballast was required, and added that:

"If the ballast now in ber hold is considered by them to be more than
necessary, the surplus shall be taken out and the ship turned over to your
company to be loaded in accordance with your cargo statement and the
judgment of the surveyors. It is not true that there is or bas been a leak
in the ship; neither is it true that the vessel was docked for the purpose
of finding a leak."

On January 27, 1902, the libelants requested the defendant's sur
veyor to go with two surveyors selected by them and make a survey
of the vessel. This he refused to do, and the surveyors selected by the
libelants, having previously secured from the defendant's clerk an un
signed pencil memorandum of the proposed cargo, made a survey, and
certified that in their judgment the vessel was seaworthy and well fit
ted for the voyage named in the charter. The defendant was informed
of the result of this survey, and after some further correspondence b~

tween the parties, not necessary to be here set out, the defendant,
on January 29, 1902, gave notice to the libelants that because of
their failure to furnish "a certificate from 'Charterers' Marine Surveyor
at San Francisco, .that the vessel is in proper condition for her pro
posed voyage, as provided in the charter-party," the defendant availed
itse1f of the option contained therein to consider the charter party
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void and to declare the same accordingly canceled. On the next day
the libelants again made demand upon the defendant's surveyor for
the certificate called for in the chartier party, and in making the de
mand said, "For the purpose of making .any examination necessary
to the issuance of said certificate herein demanded you are hereby
granted free access to said ship Spartan and to all her parts." It
may be here stated that the defendant's surveyor never made any
survey of the vessel, and at the trial testified that he was unable to
do so because of the ballast which was then in the vessel, and that
the master refused to remove the same; but I am unable to accept
this statement as true. The letters of the defendant contain no inti
matiortthat the survey could not be made until the vessel's ballast
was removed, and it is clear from the. evidence that the only contro
versy about the removal of ballast was in relation to the amount
which the ship ought to carry upon the voyage. The defendant's sur
veyor did not at any t.im¢ notify the libe.1ants or the master of the
vess.el that he was ready, to make a survey when the ballasting in the
ship' should be removed,or that it was necessary this should be done
in order to enable him to make the survey; and, placing the most
favorable construction upon his action, it may be said that his refusal
to make the survey and give the certificate required by the charter
was because of the difference in the opinions held by himself and her
master as to the amount of ballast to be carried, and upon consid
eration also of the vessel's age and the length of time she had been
upon her copper, making it difficult, if not, impossible, to obtain in
surance upon her cargo, and the further fact that he had been told
she had sand in her limbers. My conclusion from the evidence is
that the libelants did nothing to prevent, but on the contrary made
reasonable efforts to secure, the survey contemplated by the charter.

I. In view of the foregoing statement of facts, was the defendant
justified in declaring the charter party canceled? The provision upon
which the defendant relies for such justification is as follows:

"Captain to furnish Oharterers a certificate from Charterers' Marine Sur
veyor (at San Francisco) that the vessel is in proper condition for the voyage.
Should the vessel fail to pass a satisfactory survey, this Charter to be void
at Charterers' option."

The survey here referred to is one which was to be made for the
purpose of ascertaining whether the v:essel was seaworthy in hull
and equipment when tendered for the reception of cargo under the
charter. The clause was inserted in the charter for the purpose of
providing for the settlement of any dispute which might arise between
the libelants and defendant as to the seaworthy condition of the vessel
in hull and equipment. 'It was for the benefit of the defendant, and
gave to it the option of declaring the charter void, if after a proper
survey the vessel was not in the judg1'neht of its surveyor deemed sea
worthy in these respects, and if the defendant desired to insist upon
compliance with this stipulation it was incumbent upon it to select
its surveyor and cause him to make the survey contemplated. In the
absence of such a survey and the adverse judgment of the surveyor
thereon as to the seaworthiness of the vessel,the defendant had no
right to declare the charter void, unless the failure to make the survey
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was caused by the fault of the libelants. In the case of Herrick v.
Belknap's Estate, 27 Vt. 673, the court, in the opinion delivered by
Redfield, Ch. J., said:

"This being a bili brought to obtain payment for work done on the Ver
mont Central Railroad beyond or aside of the estimates of the engineers.
and the contract by which the company let the work to Belknap, and also
that by which he underlet a portion of it to the plaintiff, containing a pro
vision in these words, 'and the engineer shall be the sole judge of the
quality and quantity of the work, and from this decision there shall be no
appeal,' the recovery can scarcely be claimed upon any other but one of two
grounds: (1) That the engineers, without the fault of the plaintiff, have
failed to make an estimate within the fair import of the contract; or (2)
that, having made one, it is so erroneous as not to be binding upon the
parties under the contract. * * * But, this being a peculiar species of
contract, so far as the umpirage is concerned, that being referred to the
agents and servants of one of the contracting parties, persons in the em
ploy, under the control, and in the pay of that party, it seems from neces
sary implication to impose upon that party the obligation to employ com
petent, upright, trustworthy persons, in this service, and to see to it that
they did this service in the proper time, and in the proper manuer."

In Smith v. Boston, Concord & Maryland Railroad, 36 N. H. 458,
it is said:

"So where it is agreed that the work shall be done under the superin
tendence of an engineer, that he shalI measure, etc., there is an implied
agreement on the part of the employer that a suitable engineer shall be
employed, and that he shall do all that the contract reqUires to be done by
him in due season, and an action will lie against the party who negiects to
furnish such engineer. * * * And the party who does or should employ
him can take no advantage of any failure on the part of the engineer to do
anything required by the contract."

The case of McMahon v. The New York and Erie R. R. Co., 20 N.
Y. 463, may also be cited as an authority for the same proposition.
That was an action which arose under a contract for the construction
of a railroad, by which all measurements were to be made and the
amount of labor determined by the defendant's engineer, whose deci
sion was to be final. Ex parte measurements were made by the
engineer which were not satisfactory to the plaintiff, and he there
upon requested the defendant to have other measurements made, and
this request was refused. The court held that the measurements
made by the engineer at a time when the plaintiff was not present
were not such as were contemplated by the contract, and that the
plaintiff had done all that was incumbent upon him when he requested
that other measurements should be made. In its discussion of the
question the court said:

"This was all, I think, that it was incumbent upon the contractor to do.
The engineer was entirely under the control of the company, subject to its
order and removal by its will; and after the company had absolutely re
fused to direct him to make an estimate, or to review what he had already
made, it would have been useless for the contractor to apply to him, and
I think he was uuder uo obligation to do so. The referee was justified,
therefore, in considering the amount of the work an open question, to be
determined upon the proof at large."

So here, it was the duty of the defendant to cause its marine
surveyor to make a survey of the Spartan when the request for such
survey was made by the libelants, and, as· it did not do so, the de-
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fendanthaclnoright' to declare the' charter party canc€led because of
the failuteTof thedibelantsi tofumislI i~ with a certificate from such
surveyor that the vessel was in a proper condition, fQr the voyage.
The libe1<mts, in requesting, the,~u1'Vey to be made,'did all they could
reasonably be required to do in tHe premises, and were not in default.
It is said, however, that the defendant's marine surveyor acted in
good faith in refu~ing to make the survey, and declined to give the
required certificatebecallse in his judgment the vessel was not sea
worthy, and that by the terms of the charter party, his judgment
having been honestly exercised, was conclusive as to that fact, and
justified the defendant. in. declaring th~ agreement canceled. The
answer to this suggestion is. that the charter contemplated an actual
survey of the vessel by the defendant's marine surveyor; that is, an
inspection accompanied by the usual and necessary tests to enable
him to form an intelligent opinion as to her seaworthiness, and with
out such survey he was not authorized to pronounce the vessel un
seaworthy and ,refuse· the certificate called for by the charter. He
had no rigllt to act llpon mere hearsay as to the condition of the
ship's limbers. Spencer v. Dupla.n Silk Co. (C. C.) 112 Fed. 638. Nor
was he justified, without a, survey, in refusing the certificate because
of her age or the length qf time she had been upon her copper, nor
by reason oUuty arbitrary rule .of the insurance companies not to
insure perishable cargoes. carried by wooden vessels of her age. All
of the expert witnesses, including the defendant's surveyor, testified
that the ;;t&,e of the vessel an,~ the length of time she had. been upon
her metal would not conclUSIvely show that she was not III fact sea
worthy, and that the actual fact could only be determined by a survey.
It follows ·from what has been said that if the Spartan was in fact
seaworthy the libelants are entitled to recover the actual damages
sustained by tllern because of defendant's refusal to furnish her with
a cargo asptovided in the charter. The argument against her sea
worthiness is based entirely upon the facts that she was to carry a
cargo of grain,that she is a wooden vessel, and at the date of the
charter waS 28 years of age and had been upon her metal for 8 years;
and the further fact, shown by the evidence, that insurance could not
have been obtained upon a' cargo of grain carried by a wooden vessel
of that age upOn the voyll.gefor. which she was chartered. It does
not, however, necessarily foUow. from these facts that the Spartan
was not seaworthy withtespect to the cargo and voyage contem
plated; and,· uponconsidetal:ioilbf the evidence' of the witnesses who
inspected her and testified as to her actual condition, I am satisfied
that she was in fact seaworthy, and able to perform an that she was
required tq d<;l: by the chartef,'party. The case wlIl be referred to the
commissiom~rto take and'teport the testimony .in relation to the
damagessustaip.ed by the libelants, together. with his findings there-

'on. In ascertaining the amount of damages the commissioner will
be governedbyth:e rule appt'ovedin Leblond v. McNear (D. C.) 104
Fed. 826, and there stated in this language: .

"The me~sureof da:ma~esiJi this class of actions seems to be weIl settled.
In an aCtion' against the charterer of a ship for a total breach of his con
tr$ct, the measure of damag~ is the net amount that would have been
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earned by the vessel under the charter sued on. less the net amount earned,
or which might with reasonable diligence have been earned, by the vessel
during the time required for the performance of the voyage named in such
contract of charter. Smith v. McGuire, 3 Hurl. & N. 554; Dtter v. Chap
man, 38 Cal. 659; Id.,43 Cal. 279; Ashburner v. Balchen, 7 N. Y. 262; Dean
v. Ritter, 18 Mo. 182; Steamship Co. v. Card (D. C.) 59 Fed. 159, 3 Suth.
Dam. pp. 179-181."

Let a decree be entered in accordance with the foregoing opinion.

In re BOESBORE.

(Circuit Court, E. D. Pennsylvania. October 30, 1903.)

No. 14.

1. WITNESSES-FAILURE TO OBEY SUBPffiNA-NECESSITY OF TENDERING FEE.
A witness is not subject to attachment for contempt for failure to ap

pear and give testimony in a contested case pending in the Patent Office
in obedience to a subpcena served on him as provided by Rev. St. § 4906
[D. S. Compo St. 1901, p. 3390J, unless his traveling expenses and witness
fee for one day were tendered him at the time of the service of the sub
pcena, as required by section 4908, or such tender or payment was ex
pressly or impliedly waived by him; and his failure to object that no
tender was made is not such an implied waiver.

On Rule for Attachment of Witness.
Paul V. Connolly, for petitioner.
C. F. Eggleston, for respondent.

J. B. McPHERSON, District Judge. Under section 4906 of the
Revised Statutes [U. S. Compo St. 1901, p. 3390] the respondent was
duly subpcenaed to appear as a witness before a notary public in the
city of Philadelphia to testify in a contested interference proceeding
pending before the Patent Office. He failed to appear, and a rule to
show cause why an attachment should not issue was thereupon grant
ed. The respondent's answer sets up, among other excuses, that the
process served "did not at said time payor offer to pay to deponent
his car fare or expenses to the hearing referred to, nor did he payor
tender to deponent a witness fee for so attending, in accordance with
section 4908 of the Revised Statutes of the United States." By this
section it is provided that a witness who does not appear after being
served with a subpcena may be punished as in other like cases, but with
the express direction that "no witness shall be deemed guilty of con
tempt for disobeying such subpcena, unless his fees and traveling ex
penses in going to and returning from, and one day's attendance at,
the place of examination are paid or tendered him at the time of the
service of the subpcena."

It is possible to interpret this section as merely giving the witness
a personal privilege, which he may waive if he chooses so to do, and
to hold that, if he fails to demand his fees and traveling expenses, he
does impliedly waive the protection offered by the statute. Reasons
of some weight might be given in support of this view, but I do not
feel at liberty to adopt it. Not only are the plain words of the statute
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mQre¢a$i1y construed to. mean that the witness cannot be attached
for'cont~mpt unless the tender prescribed by the statute has been
made, but the weight of authority also is in favor of this position.
l\.1any cases are referred to in 22 Ene. of Pleading & Practice, at page
1339, and they bear out the statement in the text that "in civil cases
it is requisite, in order to validate the service of a subpcena, to pay
'Or tender in advance, to the person whose attendance is required, his
lawful fees and expenses." No doubt the witness may expressly
waive payment or tender, or waiver may be implied from his acts, and
in either event he is liable to attachment for contempt in case of his
failure to attend. But mere failure at the time of service to object
that no tender has been made is not sufficient evidence of implied
waiver. Hurdv. Swan, 4 Denio, 79. See, also, 24 A. & E. Ene. of
Law (1st Ed.) 166, and cases cited in the notes.

In the federal courts the precise question now being considered does
not seem to have been decided. In re Thomas, I Dill. 420, Fed. Cas.
No. 13,889, decided that, where a witness demanded his fees in ad
vance, and was not paid, a state statute which relieved the witness
from the obligation to obey the subpcena would be enforced in the
Circuit Court, and the witness would not be attached for failing to
appear. In United States v. Durling, 4 Biss. 509, Fed. Cas. No.
15,010, Judge Drummond gave the following instructions, among
others, to the district attorney, for his guidance in criminal cases:

"Again, where there is a witness residing in another district, the process
of this court goes to that district. It is issued to the marshal of that district,
and it is the duty of the person to whom it is addressed, if he has the means,
to travel here to give his testimony. If he has not, the proper officer of the
government will furnish him with means. It is not necessary, if he has the
means, that the fees should be tendered to him before he is required to obey
!be process. .A.nattachment would issue, and the court would punish a man
who could pay his expenses and would not come because !be money was not
tendered. It is· only where a man has not the means of paying his expenses
that it is necessary for !be money to be tendered to the witness in order to
make it incumbent on him to obey the process of the court."

In Norris v.Hassler (C. C.) 23 Fed. 581, after the service of a sub
pcena, which had included a partial tender of expenses, had been sus
tained on other grounds, the substance of the instruction just quoted
was approved by Judge Nixon in a civil case arising in the circuit
court, but apparently without adverting to the fact that the rule is dif
ferent in civil cases, and that Judge Drummond was speaking of
criminal cases only. In re Griffen, Fed. Cas. No. 5,810, is more to the
point. That case arose under the bankrupt act of 1867. By general
order 29 it was provided that "in the case of witnesses their fees shall
be tendered or paid at the time.ofthe service of the summons or sub
pcena, and shall include their traveling expenses to and from the place
at which they may be summoned to attend." This was interpreted by
Judge Blatchford to mean that.the fees so to be tendered at the time
of service.were the fees for going and returning once, and for one
day's attendance; but he ruled distinctly that these fees must be
tendered or paid at the time the subpcena was served. It seems to me,
t~lerefore, th,at both by the plain language of section 4908 and by the
weight of authority it should be held that a witneSS summoned to ap-
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pear under section 4906 is not subject to attachment for contempt
unless his fees and expenses were offered to him at the time of serv
ice.

The rule for an attachment is accordingly discharged at the costs
of the petitioner.

In re KERBER.

(District Court, E. D. Pennsylvania. October 31, 1903.)

No. 1,689.

1. BANKRUPTCy-FAILURE OF WITNESS TO OBEY SUBP<ENA-TENDER OF FEE.

Under Bankr. Act July I, 1898, c. 541, § 41, 30 Stat. 556 [U. S. Compo
St. 1901, p. 3437], as well as by the general rule in civil cases, a witness
is not SUbject to attachment for failing to appear and testify before a
referee in obedience to a subprena unless his mileage and fee for one day's
attendance were paid or tendered to him.

2. SAME-RULE FOR ATTACHMENT-PROCEDURE.
Where a witness fails to attend before a referee in obedience to a sub

prena, Bankr. Act, § 41, requires the referee to certify the facts to the
judge, and an application to the court for an attachment in the first in
stance, without such certificate, is irregular.

In Bankruptcy. On rule for attachment of witness.

Samuel Englander, for trustee.
Abram Peterzell, for witness.

J. B. McPHERSON, District Judge. This is a proceeding to
punish a witness for contempt in not obeying a subpcena to appear be
fore a referee at a meeting held in this city. When service was made
upon the witness, who also resides in Philadelphia, there was no pay
ment or tender of expenses and fees, and this is set up as a defense to
the pending rule. I think the defense must prevail. Section 41 of
Bankr. Act July I, 1898, c. 541,30 Stat. 556 [D. S. Compo St. 1901, p.
3437] provides, inter alia, "that no person shall be required to attend
as a witness before a referee at a place outside of the state of his resi
dence, and more than 100 miles from said place of residence, and only
in case his lawful mileage and fee for one day's attendance shall be
first paid or tendered him.' The general rule in civil cases also re
quires payment or tender of fees and expenses, as I have recently had
occasion to decide in an opinion filed in the Circuit Court in Boe
shore's Case (Oct. Term, 1903) 125 Fed. 65I. Whether, therefore,
the present case is governed by section 41 or by the general rule, the
result is the same. No tender having been made, no attachment
should issue.

I desire to add that the practice pursued in this case was not correct.
The application for an attachment was made directly to the court,
whereas section 41 provides distinctly that, if any person shall do any
of the acts forbidden by the section, the referee shall certify the facts
to the judge. It is only after this has been done that "the judge
shall thereupon in a summary manner hear the evidence as to the
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acts complaitied of," etc;'~ There -is no certificate here by the referee,
and the proceeding is, therefore irregular. • '

The rule for an attachment is discharged at the costs of the peti
tioner.

cox v. STATE BANK OF CHICAGO.

(Circuit Court, N. D. Illinois, N.D. November 2, 1903.)

No. 26,761.

1. BANKRUPTCY-LIENS-ATTACHMENT AFTER FILING OF PETITION.
A sale of property of a bankrupt under a judgment obtained in an at

tachment suit commenced against him after the filing of the petition in
bankruptcy, on which, the adjudication was subsequently made, was void
as to the creditor, and the trustee is entitled to recover the proceeds.

At Law. Action by trustee in bankruptcy. On demurrer to dec-
laration.

William Ritchie, for plaintiff.
Parker & Hagen, for defendant.

KOHLSAAT, District Judge. Plaintiff brings this suit to recover
from defendant the proceed& of certain goods and chattels, choses in
action, and open accounts, alleged to be the property of the bankrupt.
Defendant claims the same by virtue of sale had and garnishee pro
ceedings, by virtue of certain attachment proceedings and a judg
ment recovered thereon, which were instituted subsequent to the
filing of the petition in involuntary bankruptcy in the Western Dis
trict of New York. It further appears that afterwards said bankrupt
was duly adjudged to be a bankrupt, which proceeding is still in full
force and effect. The declaration consists of the common counts and
one special count. To the common counts defendant pleads. To the
special count he demurs. The cause now comes on to be heard upon
the demurrer.

The special count sets out the filing of the petition in bankruptcy,
the adjudication, the commencement of defendant's suit subsequent
to the filing of the petition, the judgment, sale, and receipt of the
proceeds by defendant, 'and charges that defendant thereby became
indebted to and promised to pay said money on request, but that,
being often requested, it has failed and refused so to do. Defendant
insists that plaintiff does not, by the allegations of this count, bring
himself within the terms of the bankruptcy act, Act July I, 1898, C.
541,30 Stat; 544 [U. S.Comp. St. 1901, p. 341&].

I am of the opinion that the proceeding, so far as it laid hold of the
assets of the bankrupt, even before adjudication, was void, and that
plaintiff is entitled to recover on the facts as pleaded in the special
plea. Kinmouth v. Braeutigam, 63 N. J. Eq. 103,52 Ad. 226.

The 'demurrer is overruled.

, 1. See Bankruptcy, vol. 6, Cent. Dig. 1422.
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In re HENVIS.

(Circuit Court, E. D. Pennsylvania. October 28, 1903.)

No. 28.

1. CONTEMPT-ALLEGED VIOLATION OF INJUNCTION-TRIAL OF QUESTION OF' IN
FRINGEMENT OF PATENT.

Where, In a proceeding for contempt against a defendant for in
tringing a patent in violation of the court's injunction. the question
whether the article sold by defendant is an infringement is In dispute
and doubtful, it will not be determined on ex: parte affidavits, but only
after a regular and orderly hearing.

Proceeding for Contempt.

Albert B. Weimer, for petition for order for contempt.
A. T. Johnson and A. B. Stoughton, for respondent.

J. B. McPHERSON, District Judge. Whether or not the re
spondent, Henvis, is again infringing the complainant's patents, is a
question that I am not willing to decide upon the affidavits before me.
In substance, the dispute arising upon the ex parte evidence resem
bles the ordinary controversy where infringement. is alleged by a
bill in equity and is denied by the answer. The validity of the com
plainant's patents has been conclusively determined by the decree
already made, and, upon a former proceeding for contempt, one form
of ventilator that the respondent sold since the entry of the decree
has been adjudged to infringe. The kind of ventilator that is now
under consideration, however, differs in some respects from the kind
that has already been before the court, and is averred to conform
strictly to the device of an expired patent that is much earlier than
the patent of the complainant. If this be true, the respondent is not
guilty of contempt, but I do not think that the evidence in support
of this averment is ofa quality on which I ought to act. There should
be a regular, orderly hearing, with an opportunity for cross-exam
ination upon a subject of so much importance.

Accordingly, Jos. C. Fraley is hereby appointed examiner and mas
ter to hear evidence on the question whether the ventilator now being
made by the respondent infringes the ventilator of the complainant,
and to report the testimony and his findings of fact and of law to the
court at his early convenience. "
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BOARD OF WATER COM'RS OF CITY OF NEW LONDON v. ROBBINS
& POTTER et aL

(Circuit Court, D. Connecticut. November 2, 1003.)

No. 534.

L REMOVAL OJ' CAUSES:-LoCAL PREJUDICE-SUFFIClENCY OJ' SllOWING.
A federal court will not grant a petition for removal of a suit, in

whi~b a municipal corporation is plaintiff, on the ground of local preju
dice, based solely on an apprehension of the effect of such prejudice on
the jury in case of '8. jury trial, where the judge of the state court has
power, if Justice requires it, to transfer the cause to another county.

On Petition for Removal of Suit from the Superior Court of New
London County.

R. P. Freeman, Jr.,' for petitioner.
Brandegee, Noyes & Brandegee, opposed.

PLATT, District Judge. It is conceded by counsel for the peti
tionerthat they are not worried lest justice might escape them in the
state court on account 'of ptejudice or local influence, if their case
shall be submitted to any of the local judges having jurisdiction. In
deed, it is not reasonable that in such an event they should worry,
since all the judges of the superior court are of the highest character,
and, traveling on circuit, as they do, will be very likely to reside in
a portion of the state farther from the scene of action than the federal
judge. ·It is the. fear of the effect of local prejudice and influence
upon the jury which is the exciting cause of the petition. In such
case it would seem that Rev. St. § 550, might be invoked by the peti
tioner. Under that section ajudge holding the superior court in New
London county may, if in his opinion the cause of justice requires it"
order the cause, as soon as it has been put to the jury, to be trans
ferred to the superior court in' any other' county.

In the circumstances, the moving party will perhaps thank me for
expressing no decided opinion upon the controverted issue which is
before me. It would seem clear that the state judge, sitting upon the
very ground where the controversy exists, could determine the mat
ter very much more satisfactorily than I can, at a distance, and with
somewhat meager affidavits to guide me.
, The petition is denied.

, 1. Prejudice or local in1luence as ground for removal of cause to federal:
rourt, see note to P. Schwenk & Co. v. Strang, 8 C. C. A. 95.
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CARRAU v. O'CALLIGAN et at.
(Circuit Court of Appeals, Ninth Circuit. September 14, 1903.)

No. 925.

1. FEDERAL COURTS-EQUITY .JURISDICTION-SETTING ASIDE PROBATE OF WILL.
A federal court of equity is without jurisdiction of a suit to set aside

the probate of a will, unless by the law of the state a suit in equity for
the purpose may be maintained In a state court, In which case a similar
suit may be maintained in a federal court, where the requisite diver
sity of citizenship and other jurisdictional facts exist.

2. SAME-WASHINGTON STATUTE.
By the Constitution and Statutes of Washington the superior court in

the county of which a decedent was a resident at the time of his death
is vested with probate jurisdiction over his estate, and provision is ex
pressly made for the contest, witbin one year, of any will theretofore
admitted to probate, for any cause affecting the validity of the will.
by petition to the superior court having jurisdiction, in which contest
issues are required to be made up, tried, and determined in that court;
and it is further provided that, if no person shall so appear within the
time limited, the probate of such will shall be binding. Held, that un
der such statutes the contest of a will is strictly a probate proceeding.
and the proper forum for its detexmination is that department of the
tmperior court having jurisdiction of the estate and engaged in its admin
istration; that such a proceeding is not a suit between parties within
the general jurisdiction of the superior court, or which can be main
tained in a federal court.

8. PARTIES-SUIT TO ESTABLISH HEIRSHIP.
To a suit to set aside the probate of a will and establish the status of

plaintiffs as heirs of the decedent, other persons, claiming to be sole
heirs, and therefore adversely to plaintiffs, and who have asserted their
claims by appropriate proceedings in the probate court, are indispensa
ble parties.

Appeal from the Circuit Court of the United States for the North
ern Division of the District of Washington.

For opinion below, see 116 Fed. 934.
The appellees were complainants In the court below in a suit to which

Terrence O'Brien, as administrator of the estate of John Sullivan, deceased,
and Marie Carrau, were made defendants. In their bill, after alleging the
complainants to be British subjects and the defendants to be citizens of the
United States and residents of the state of Washington, and the defendant
Terrence O'Brien to be the duly appointed, qualified, and acting adminis
trator of the estate of the deceased, Sullivan, they averred: That on the 26th
day of September, 1900, Sullivan died In the city of Seattle, state of Wash
ington, intestate, leaving therein real ]X'operty of the value of over $400,000,
and personal property of the value of more than $20,000. That Sullivan left
surviving him no widow, children, or lineal descendants, nor father, mother,
sister, brother, uncle, aunt, nephew, niece, nor any granduncle nor grand
aunt, nor any grandnephew or grandniece, nor any ancestor, lineal or col
lateral, nor any first cousins other than the complainants, nor any relative
whomsoever as nearly related to him as the complainants. That each of the
complainants Is a first cousin of the deceased, Sullivan, and that they are his
only heirs at law and next of kin. That shortly after Sullivan's death a
special administrator of his estate was appointed by the superior court of
King county, Wash., who took charge of the estate until some time in No
vember, 1900, when the defendant O'Brien was by that court duly appointed
general administrator of the estate. That O'Brien immediately qualified as
such administrator, and entered upon the discharge of his duties as SUCh.

, 1. See Courts, vol. 13, Cent. Dig. §§ 797, 798.
125F.-42
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Tbat the defendant Marle Carrau, and a relative of hers by the name of
Louis Daussat, shortly, after.tll~IlPpointment of the special administrator of
the estate. of SulUvan;filed a: petition in the superior court of. King county.
wherein. they alleged that Sullivan died !.Ii that county without leaVing any
will, and seised of an estate in the county, consisting of real and personal
property, exceeding In value the sum of $400,000, and claiming that Sullivan
was in(1ebted. to them in about $35 for board, and as such creditors they.
prayed that one I. D. McOutcheon be appointed administrator of the estate.
That variousother persons, SOme of whom are named in the bill, filed petitions
alleging that Sullivan died s.~Jsed. llnd possessed of real and personal property
in King coW?~y, tllatlle left ;n() will, and praying the appointment of other
persons than McOutcheon a~:lldministrator of the estate. That the several
petitions came on for hearing before the court, and at such hearllig Mc
CutcheoJ:} declined to be appointed administrator, and at the request and In
behalf of Daussat and Marie. Carrau asked the appointment of one B. R.
Brierly as SUch administratoJ:( That upon the hearing of the proofs offered
in support of the various petitloJ:1s the superior court of King county appointed
the defenda;nf. Tertep.ce D'Brie,t;l administrator of the estate, and denied the
prayers of. ~Il the other petitions.. That after the appointment and quallfica
tion of ()'Bri~n as .such administrator the defendant Marie Carrau and Louis
Daussat,tl)l¢their relatives, Augustine Daussat and Hermance Carrau, com
bined and,. confederated together for the purpose of manufll-cturlng a pre
tended nuncupative will otSuIIivan in favor of Marie Carrau, under which
preten(1el1nJ1l:\cupative wUl ¥;llrie earrau is claiming to be the sole legatee
and deviEieeot all tM property of the deceased, Sullivan; and that it is and
hasbeent~e intention of the said Marie Carrau, Hermance .Carrau, Louis
Daussat, and Augustine Daussat to carry out such conspiJ:'acy, and thereby
obtain for themselves all the property of Sullivan by means of false testimony,
and by the manufacture of evidence to support the pretended nuncupative
will. That Sullivan at the time of his death was a bachelor, of the age of
00 years, and had had only a very short acquaintance with Marie Carrau,
Hermance Oarrau, Louis Daussat, and Augustine Daussat, but that at the
time of his deathhe was .t~mporarily lodging at tbe hOuse of paussat, at
which house Marie CarrauafSo resided, and at which time she was teaching
SuIIlvan French, he then contemplating a trip to France, from which country
he had but recently returned with the intention Of revisiting it' at an early
date. That, after failing to procure the apPointment of the person whom they
had nominated as administrator, the, said Louis Dal1ssat and Marie Carrau
began to circulate reports that Sullivan had made a nuncupative will at 11
o'clock on the night of the 25th day of September, 1900. That. such pretended
nuncupative will bad been redu'ced to writing at half past 11 o'clock that
night, and had been sign~d by the said Marie Carrau, Louis Daussat, Au
gustine Daussat, and Hermance Carrall 8$ witn.esses after. the death of Sul
livan on the 26th day of September, 1000. Tbat on the 8th day of March,
1901, tile said Marle. Carrau :fl.led in the superior court of King county, Wash"
a verified. petition, .' ~herein ~he.· s~ated that ,she had heard the said p,etitlon
read, knew the contents thereof, and knew the same to be true, which petition
alleged: "That said.tohn S1lIHvlJ,tidied on th(J 26th'dayof'September, A. D.
1900, at Seatt.le,' ..countyot. K.. ,i.,.ng.. "s.ta~e of WaS.hingto~ ap,Il".ir.'l),s.at the time
of his death of sound mind aliddispoiliI).g memory. Tbat):te left a last will
and testament, to wit,a nunc)Jp~Urewill. That six months have ~ot elapsed
since the testamentary words wl-lre spOken 1:)y decedent. .• Tnatsaid testamen
tary words,' or the substance th~reOf; were addressed to Louis Daussat, Augus
tine Daussat, a.nd Hermance qarrau at about eleven o'clock p. m: .of the 25th
day of. Septe~'ber, 1900, llD;d,'-w.ere as f()llows: 'I want you to .remember arid
witness that r willllll Diy property and personal effects, worth many thousands
~f dollars, to be theploney'a*d ~l'opertYOf your sister, Marlll Carrau. 1 am
siCk, and wekIlQw1':pot wh~t m~yhapp'en:' 'rhat said tes'taJ:1lentary words
",ere thereaftet re¢t!cedto' ~t1tihg, ;vhlcll said writln~acc0J:npanies this pe
tition. That such t.estamenta:l,'yWords were spoken aUd $Uch nuncupative
Will was made aftM time!'>'! the last'sickneS$, and at ili,e dwelling house of
deceased, wherein deceased had resided for more than ten days immediately
I1recedlng his death and the SP~a~iI),gofsa:.1 w()rd!l.. That said will was made
at Ol,', about the hour of eleven o'clock p. Ill. on' the 25th day of September,
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1900, the night before decedent's death, and at the time of his last sickness,
and while decedent was in actual contemplation, expectation, and fear of
death, and at the time of pronouncing such testamentary words constituting
such nuncupative will as aforesaid the decedent did bid the three following
named persons, who were then and there present by and at his request, to
bear witness that such was his will, to Wit, Louis Daussat, Augustine Daussat,
Hermance Carrau. That decedent had been sick for several days immediately
preceding the making of said will, and was still sick at said time, and in his
last sickness as aforesaid, and died within twelve hours after said will was
made, published, and declared. That no one was named in said will as the
executor thereof. ~'hat decedent was a bachelor, and left no Widow, heirs,
or next of kin, so far as known to your petitioner. That decedent left per
sonal property of the value of fifty thousand dollars ($50.000), and real estate
in said county of King of the probable value of four hundred and fifty thcu
sand dollars ($450.000). Wherefore petitioner prays that said will be admiW-,d
to probate. [Signed] Marie Carrau, Proponer and Petitioner."

The bill further alleges that immediately upon the filing of that petition a
citation was issued by order of the superior court of King county. Wash.,
and placed in the hands of the sheriff of that county for service upon the
widow and next of kin of the deceased, Sullivan, and that the sheriff imme
diately returned the ,citation with his return indorsed thereon to the effect
that he was unable to find such persons or any of them in King county. and
immediately thereupon the superior court of King county assumed to admit
the pretended nuncupative will to probate, and that said pretended nuncupa
tive will now stands as legally probated in the records of the superior court
of King county, state of Washington; that the said superior court, in assum·
ing to probate the said nuncupative will, acted wholly without jurisdiction
in the premises; that it was without jurisdiction to hear any evidence or to
take any steps for the probate of such nuncupative will wherein the estate
bequeathed exceeded the value of $200; that the said superior court was
also without jurisdiction for the reason that no legal citation had been issued
out of the court, and because 10 days had not elapsed between the filing of the
pretended will and the hearing of the pretended proof offered in its support;
that under the laws of the state of Washington a nuncupative will is invalid
where the estate bequeathed exceeds the value of $200, and that a nuncu
pative will, even if valid, cannot dispose of real estate; that the said Marie
Carrau has filed a petition in the superior court of King county, Wash.,
wherein she prays that the whole of the estate of the deceased, Sullivan, be
distributed to her; and it is alleged upon the information and belief of the
complainants that the said court will. on the 21st day of June, 1901, make
and enter a decree of distribution distributing the whole of the estate to said
Marie Carrau upon her executing a bond for the payment of her proportion
of the indebtedness of the estate; that the estate is very slightly indebted,
except in the sum of $60,000 to the United States Mortgage & ~'rust Company,
secured by mortgage upon the property known as the "Sullivan Block" in
Seattle, which, with the land upon which it is erected, is of the value of
upwards of $300,000, and that the administrator of the estate, unless re
strained by the court below, wllI surrender to said Marie Carrau all of the
property of the said estate, who will appropriate the same to her own use
and benefit, including the rents, issues, and profits of the real estate, amount
ing to $25.000 a year, all of which will be lost to the complainants because
of the insolvency of the defendant Marie Carrau.

The prayer of the bill is, among other things, for a decree adjudging the
pretended nuncupative will null and void; that the complainants are the only
heirs at law of the deceased, Sullivan, and entitled to receive the whole of his
estate, and that the defendant Terrence O'Brien, as administrator of the
estate, be enjoined from turning over any of the property to the defendant
Marie Carrau, or to any other person or persons than the complainants.

The answer of the defendant Terrence O'Brien, administrator of the estate.
is to the effect that he has no knowledge concerning any of the matters stated
in the bill, and that he has no interest in the controversy except such as he,
as administrator, is by law required to have.

The answer of Marie Carrau, among other things, denies any relationship
"f either of the complainants with the deceased, Sullivan, admits the relation-
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ship all alleged ot the defendant Marie CaITau, Louis Daussat, Augustine
Daussat, and Hermance Carrau, but denies that they or either of them com
bined or confederated together for the purpose of making a pretended nun
cupative will of the deceased Sullivan in favor of the defendant Marie Carrau.
The answer of this defendailt puts in issue all of the averments of the biE
in respect to' fraud and conspiracy, and sets up that Sullivan was engaged
to be 'maITied to her, and that they were to have been married on the 1st
day of October, 1900; that Sullivan did make and publish the nuncupative
will in question, by which he devised to her all of his property, which will
was duly admitted to probate by the probate court of King county, Wash.;
denies that either the defendant Marie Carrau or Louis Daussat ever sought
the appointment of anyone as administrator of the estate of the deceased,
or ever circulated the reports alleged in tbe bill, and alleges that immediately
after the death of Sullivan tbe defendant Marie Carrau informed "her spiritual
adviser" that Sullivan did make and publish an oral will devising and grant
ing to her all of his property, and tbat she never attempted to conceal the
fact of the making and publishing of such a will; tpat she caused to be con
sulted a regular practicing attorney in Seattle in respect to tbe validity of
such will, and was by him advised that an oral will was not valid under the
laws of the state of Washington; that it was not until several weeks there
after that she was advised of the fact that the law of that state did authorize
the making of a verbal will, and that the will so alleged by her to be made
by the deceased was valid, and that the same devised his entire estate to
her. Tbe answer of the defendant Marie Carrau also denies that the superior
court of King county, ·Wash., acted wholly or at all without jurisdiction in
probating tbe alleged nuncupative will, but, on the contrary, alleges that it
bad and has the exclusive jurisdiction in the premises. The answer of this
defendant also sets up lack ot jurisdictioil in the court below over the subject
matter of the present sUit, and denies that under the laws of the state of
Washington a nuncupative 'will is invalid in respect to its attempted dispo
sition of real property, or is invalid where tbe estate exceeds the value of
$200, but alleges that sucb a, will, duly proved and probated, devises, under
the laws of that state, both real lind personal property to any amount in
value, by virtue of a statute of the state reading as follows: "No nuncupative
will shall be good when the estate bequeathed exceeds the value of two hun~

dred dollars, unless the same be proved by two witnesses who were present
at tbe making thereof, and it be proven that the testator at tbe time of pro
nouncing the same did bid some person present to bear witness that such was
bis will,or to that effect, and such nuncupative will was made at the time of
the last sickness and at tbe dwelling house of the deceased, or where he bad
been residing for the space of ten days or more, except where such person
was taken sick from home and died before his return." 1 Ballinger's Ann.
Codes &' St.§ 4605. The answer of the defendant Marie Carrau further sets
forth the various steps taken in the superior court of King county, Wasb.,
sitting as a court of probate in the matter of the estate of the deceased, Sulli
van, includIng the averment: "That a large number of persons have filed
in re estate of John Sullivan, deceased, in the superior court of the state of
Washington for King county their verified claims claiming and alleging each
of them to be the sole beir of said John Sullivan, deceased, as follows, to wit:
Eugene Timotby Sullivan, residing at Olympia. Washington, in person on
his own behalf, on September 3, 1901. Mary Sullivan,Butte, Montana, by
Peter Breen, Alexander Mackel,' and James A. Bradford,' her attorneys, on
March 12,:1001. Katherine Riordan, Mary Riordan, and Margaret McGrath
n~e Margaret Riordan, Cork, Ireland, by John B. Ault, June 19, 1901. John
Sullivan and, Mary Sullivan, residing in Cork, Ireland, by RQberts & Leehey
and J. P. Gleason, their attorneys, April 3, 1901. J-eremiah Sullivan, James
Sulliyan, Margaret Mahoney, Catherine Sweeney (Ilpinster), John Sweeney,
PatrIck Sweeney, Daniel Sweeney, and Michael Sweeney, residing in Ireland,
by Wilshire & Kenaga, their attorneys." The answer of the defendant Marie
Carraualso sets up that prior to the commencement of the present suit the
complainants herein did ''file their verified petition in equity, and appearing
by Piles, Donworth & Howe and C, H. Farrell, their attorneys, who are also
complainants' solicitors here, ~ontesting the nuncupative wlll in the complaint
and defendant's answer described, and whiclf petition was duly filed in the
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superior court of' the state of Washington for King county, being No. 32,664,
Rnd entitled 'In the matter of the Estate of John Sullivan, Deceased. Johanna
CaIlighan and Edward Corcoran, Petitioners, vs. Terrence O'Brien, as Admin
istrator of the Estate of John Sullivan, Deceased, and Marie Can-au, Re
spondents,' and caused to be issued a citation therein, under the seal of said
superior court for King county, Washington, to the respondents therein, being
the defendants herein, and caused said citation to be regularly served on re
spondents therein and these defendants on the same day; and that this de
fendant and said administrator have each appeared in said action, resisting
said contest; and said actiol1 so as aforesaid, contesting the validity of said
Will,· was pending at the time of the bringing of this action, and is still
pending, in said superior court of King county, Washington. undetermined.
And that the following named persons have also filed petitions in re the estate
of John SUllivan, deceased, in the superior court of the state of Washington
for King county, to contest the validity of said will, to wit: Catherine Bior
dan, Mary Riordan, and :l\1argaret McGrath, nl'ie ~fargaret Riordan, filed .June
20, 1901, by their attorney•.John B. Ault, and which are still pending in said
court. The state of Washington, by its attorney general, filed the 20th day
of June, 1901, and which is still pending in said court. ~fary Sullivan, b~'

James E. Bradford, her attorney, filed JUly 2, 1901, which is still pending in
said court. And that each of said petitioners have caused citations to issue
and be served upon said O'Brien, as administrator, and this answering de
fendant as such legatee, under said will; and that each of said petitions
so as aforesaid contesting the validity of said nuncupative will are still
pending undetermined in the superior court of the state of Washington for
King cOlinty; and that this answering defendant in each of said actions con
testing the validity of said will is defending said will and her rights there
under."

The complainants filed a replication to the answer of the defendant Marie
Carrau, evidence was taken upon the issues made, the cause was thereafter
argued and submitted upon the pleadings and briefs, on consideration of
which the court below "adjudged and decreed as follows, to wit:

"(I) That John Sullivan, aged about sixty (60) years, late of the city of
Seattle. King county, state of Washington, died in said city on the 26th day
of September, 1900, intestate, the owner of personal property and real estate
situated in said county, including the property known as the 'Sullivan Build
ing,' and leaving no issue, nor any descendant, nor wife, nor father, nor
mother, nor sister, nor brother, nor uncle, nor aunt, nor granduncle, nor grand
aunt, nor ancestor, lineal or collateral, nor any person of nearer kin tha!l
first cousin, and never having married, but leaving surviving him the com
plainant Hannah O'Callaghan, otherwise known as Johanna Callaghan. of
Cork, Ireland, his first cousin, and one of his next of kin, a lawful child of
his mother's deceased sister, Bridget Callaghan; and also leaVing surviving
him his first cousin and one of his next of kin in equal degree with said
Johanna Callaghan, the other complainant, Edward Corcoran, otllerwii'\e
known as ~ed Corcoran, of DUblin, Ireland, a lawful child of Margaret Cor
coran, a deceased sister of the mother of said .John Sullivan.

"(2) It is further ordered, adjudged, and decrepd that on November 19. 1900,
the defendant Terrence O'Brien, a citizen of the United States and of the
state of Washington, was, by the superior court of the state of Washington
for King. county, in tile matter of the estate of .John Sullivan, deceased, num
bered in said court 3,664, duly appointed as administrator of the estate of
said John Sullivan, deceased, and ever since his said appointment he has been
and now is the duly qualified and acting administrator of said estate.

"(3) It is further ordered, adjudged, and decreed that the alleged nuncupa
tive will claimed by the defendant Marie Carran, a citizen of the United
States and of the state of Washington, to have been made by the said ,John
Sullivan on the 25th day of September, 1900, at about eleven o'clock p. m., in
the following words, to wit: '1 want you to remember and witness that I
will all my property and personal effects, worth many thousands of dollars.
to be the .money and property of your sister, Marie Carrau. I am sick, and
we know not what might happen'-was never made by said John Sullivan,
nor did the said .John Sullivan speal{ said words, or any of them, or any
Words of such import, nor did he make any will whatever.
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"(4) It Is further ordered,adjudged, and decreed that the superior eourt of
the state of Washington for King county never acquired jurisdiction to pro'
bate said alleged nuncupative will. Said court never made any lawful order
for the issuance of a citation, nor was any lawful citation ever Issued, nor
was any notice of any proceeding to probate said alleged will ever given tl>
or had by anyone, nor did said court ever acquire jurisdiction to hear any
evidence tor the probate of said alleged will, but said court acted wholly
without jurisdiction in the matter of the probate of said alleged will, and
the certificate of probate of said alleged will granted by said court on the
8th day ot March, 1901, and the decree of said cburt purporting to have been
rendered and entered on said 8th day of March, 1901, admitting said alleged
will to probate as the last will and testament of said John Sullivan, deceased,
were made and rendered wholly without jurisdiction, and said proceedings
and all proceedings In the matter In said superior court numbered 3.664, en
titled 'In the matter of the Estate of John Sullivan, Deceased,' in so far as they
relate to the alleged probate of said alleged nuncupative will, are null and
void, and of no force and etrect.

"(5) It is further ordered, adjudged, and decreed that the complainants
Johanna callaghan and Edward Corcoran were at the time of the commence
ment of this action and now are aliens, subjects of the King of Great Britain
and Ireland, and first cousins and next of kin of said John Sullivan, deceased,
and are entitled to share equally in the assets of the estate of said John Sul
livan, deceased, as his first cousins and next of kin, and the share of each
of said complainants in said estate exceeds, and at the time of the commence
ment ot this .suit exceeded, the sum and value of two thousand dollars
($2,000), exclusive of interest and costs, and the value of said estate has at
all times exceeded and now exceeds the sum of three hundred thousand dollars
($300,000), exclusive of interest and costs, and the defendant Terrence O'Brien,
as administrator of the estate of said John SUllivan, deceased, is directed to
recognize the right of each of said complainants to share in said estate as
a first cousin of said deceased and as one of the next of kin of said deceased,
John Sulllvan.

"(6) It is further ordered, adjudged, and decreed that the defendant Marie
Canau, and all persons claiming under her or representing her in any manner
whatever, are hereby perpetually restrained and enjoined from setting up or
asserting in any manner whatsoever any claim, right, or title to or interest
in the estate ot said John Sullivan, deceased, or in any part thereof, under
said alleged nuncupative will, and under the alleged probate thereof, or under
either thereof, and from setting up, asserting, or in any mant;ler whatsoever
making any claim whatsoever. under said alleged nuncupative will and the
alleged probate thereof, or either thereof, in any court or elsewhere, except
in a court having appellate jurisdiction to review this decree.

"(7) It is further ordered, adjudged, and decreed that the complainants re
cover from the defendant Marie Carrau their costs and disbursements in this
suit sustained, the same to be taxed by the clerk of this court."

J. P. Houser, J. W. Robinson, and Lorenzo S. B. Sawyer, for ap
pellant.

Samuel H.Piles, George Donworth, James B. Howe, Piles, Don
worth & Howe, and C. H. Farrell, for appellees.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS, Circuit Judge, after stating the case as above, delivered the
opinion of the court.

Weare of the opinion that the court below was without jurisdic
tion of the subject-matter of the suit, and, further, that all necessary
parties were not before the court, some of whom, if made parties.
would have ousted the court of jurisdiction. On both of these
grounds we think the court below should have dismissed the bill at
the complainants' cost.
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In the Case of Broderick's Will, 21 Wall. 503, 509, 2fl L. Ed. 599,
the Supreme Court declared it to be "undoubtedly the general rule,
established both in England and this country, that a court of eCluity
will not entertain jurisdiction of a bill to set aside a will or the pro
bate thereof." And the court added:

"Whatever may have been the original ground ot this rule (perhaps some
thing in the peculiar constitution ot the English courts), the most satisfactory
ground for its continued prevalence is that the constitution of a succession
to a deceased person's estate partakes in some degree of the nature of a pro
ceeding in rem, in which all persons in the world who have any interest are
deemed parties, and are concluded as upon res judicata by the decision of the
court having jUrisdiction. The public Interest requires that the estates ot
deceased persons, being deprived of a master, and SUbject to all manner of
claims, should at once devolve to a new and competent ownership; and. con·
Requently, that there should be some convenient jurisdiction and mode of pro
ceeding by which this devolution may be effected with least chance ot injus
tice and fraud; and that the result attained should be firm and perpetual.
The courts invested with this jurisdiction should have ample powers both
ot process and investigation, and sufficient opportunity should be given to
check and revise proceedings tainted with mistake, fraud, or illegality. These
objects are generally accomplished by the constitution and powers which are
given to the probate courts, and the modes provided for reviewing their pro
ceedings. Aud one ot the principal reasOl:S assigned by the equity courts for
not entertaining bills on questions of probate is that the probate courts them
selves have all the powers and machinery necessary to give full and adequate
reliet."

But wherever, by the law obtaining in a state, customary or statu
tory, suits in equity may be maintained in the courts of such state to
set aside the probate of a will, similar suits may be maintained by
original process in a federal court, where the requisite diverse citizen
ship and other requisite conditions exist. Thus, in the case of Rich
ardson et aI. v. Green et al., so much relied upon by counsel for the
appellees (61 Fed. 423, 9 C. C, A. 565), decided in this court by
Judges Knowles and McKenna, the latter now an associate justice
of the Supreme Court, and which was a suit brought in the Circuit
Court of the United States for the District of Oregon for the pur
pose, in part, of obtaining a decree annulling the probate of a eel'·
tain will that had been theretofore probated in one of the county
courts of that state on the ground that the probated will was a
forgery, this court affirmed the decree of the lower court which can
celed the will; thus sustaining the jurisdiction of the federal courts
in the matter. But it did so for the reason, as plainly appears from
the opinions of the judges deciding the case, that it was found that
while, under the laws of Oregon, the county courts of that state were
given exclusive jurisdiction in the first instance to take proof of wills,
there was no provision of the Oregon law "to warrant any contest
upon the validity of a will at the time the same was being probated,"
but authority in any .one interested in the estate to attack the will
by an independent suit at any time after its probate. This· court,
having found that such a remedy existed in the Oregon courts, very
properly held that it could be exercised by the United States Cir
cuit Court for that state, the requisite diverse citizenship and other
re~uisite conditions existing. But the laws of the state of Wash
ington in respect to the probate of wills and their conte~t are quite
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different. By section 6 of article 4 of the Constitution of that state
the superior courts of the state are given original jurisdiction "oi
all matters of probate," as well as of all cases in equity and of all
cases at law not specially excepted. And by a statute of the state it
is provided that:

"The superior courts in the exercise of their jurisdiction in matters of pro
bate shall have power:

"(1) To take proof of wills and to grant, letters testamentary and of adminis-
tration; • • •

"(2) To settle the estates of deceased perSODS. and the accounts of executors,
administrat()rs, and guardians;

"(3) To allow or reject claims against the estates of deceased persons, as
hereinafter provided;

• • • • • • • • • • • •
"(5) To aWard process and cause to come before them all persons whom

they may deem it necessary to summon, whether parties or witnesses, or who,
as executors, administrators, or guardians, or otherwise, shall be entrusted
with or in' any way accountable for any property belonging to any minor.
orphan, or person of unsound mind, or estate of any deceased person;

"(6) To order and cause to be issued all· writs which may be necessary to
the exercise of their jurisdiction." 2 Hill's Ann. St. & Codes of Washington,
§ 845.

By section 851 of the same statutes it is provided that;
"Wills shall be proved and letters testamentary or of administration shall

be granted:
"(I) In the county of which deceased was a resident or had his place of

abode at the time of his death.
"(2) In the county in which he may bave died, leaving estate therein and

not being a resident of the state.
"(3) In the county in which any part of his estate may be, he' having died

out of the state, and not having been a resident thereof at the time of his
death."

Various provisions follow concerning the production of and peti
tion for the probate of wills, and among them section 861, which
provides that:

"Applications for the probate of a will or for letters testamentary, may be
made to the judge of the superior court and he may also at any time issue all
necessary orders and process to enforce the production of any will."

By section 862 of the same statutes it is provided that:
"When any will f.s exhibited to be proven ~e court may immediately receive

the proof and grant a certificate of probate, or if such will be rejected, issue
a certificate of rejection."

Section 867 is as follows:
"All the testimony adduced in support of the will shall be reduced to writ

ing, signed by the witnesses and certified by the judge of the court."

And the next section provides for the recordation, in a book to
be kept for that purpose, of all wills admitted to probate.

Section 872 of the same statutes is as follows:
"If any person interested in any will shall appear within one year after

the probate or rejection thereof, and by petition to the superior court having
jurisdiction, contest the validity of said will, or pray to have the will proven
which has been rejected, he shall file a petition containing his objections and
~xceptions to said will or to the rejection thereof. Issues shaH be made up,
tried, and ,determined in said court respecting the competency of the deceased
to make a last will and testament, or respecting the execution by the deceased
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of such last will and testament under restraint or undue inftuence or fraudu
lent representations, or for any other cause affecting the validity of such will."

The next section (873) provides that:
"Upon the filing of the petition referred to in the next preceding section

a citation shall be issued to the executors who have taken upon them the
execution of the will or to the administrator with the will annexed, and to
all legatees named in the will residing in the state or to their guardians if
any of them are minors, or to their personal representatives if any of them
are dead, requiring them to appear before the court on a day therein specified,
to show cause why the petition should not be granted."

By section 874 it is declared that:
"If no person shall appear within the time aforesaid, the probate or re

jection of such will shall be binding, save to infants, married women, persons
absent from the United States or of unsound mind, a period of one year after
their respective disabilities are removed."

By section 876 it is provided that:
"If, upon the trial of said issue, it shall be decided that the will is for any

reason invalid or that it is not sufficiently proved to have been the last will
{)f the testator, the will and the probate thereof shall be annulled and re
voked."

It is thus seen that by the statutes of the state of Washington pro
vision is expressly made for the contest, within a stated time, of any
will theretofore admitted to probate, for any cause affecting the va

.1idity of the will, by petition to the superior court having jurisdiction,
in which contest issues are required to be made up, tried, and de
termined in that court, with a provision to the effect that, if no person
shall so appear within the time limited, the probate of such will shall
be binding. And such we understand to be the effect of the decision
of the Supreme Court of Washington in the case of State ex rel.
Stratton, Attorney General, v. Tallman, Judge of the Superior Court,
65 Pac. 545, concerning this very estate of Sullivan. It appears from
the opinion of the court in that case that the Attorney General of the
state filed a motion in the superior court having jurisdiction of the
estate in question "praying for the vacation of the order admitting
the will to probate, and to set aside all the proceedings leading up to
the probate of the will, upon the grounds that the court acquired no
jurisdiction to hear any evidence in support of the will; because no
citation was issued as required by law, because the citation was issued
on the day it bears date and at the time the will was presented to the
court, and immediately returned by the sheriff without making any
effort to find any of the heirs of deceased, or any person interested in
the estate; and because deceased never made or attempted to pub
lish and declare the will." The probate court having declined to con
sider or decide the motion on the ground that the state could not
properly appear in the proceedings, the Attorney General applied to
the Supreme Court of the state for a mandate directing the probate
court to consider and determine the motion, and in denying the writ
that court said:

"The extraordinary writ will not be issued if relator has a plain, speedy,
and adequate remedy at law. Relator urges that under subdivision 8, § 4620.
1 Ballinger's Ann. Codes & St., the state is interested in testing the validity
of the will, because, in the event of the establishment of intestacy and upon
the failure of heirs the estate escheats to the state. The effect of the order
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adIIlittiqg a WID.to probate, either written or nuncupative, is. declared in sec
tion 6108, 2B~llinger's Ann: Codes & st,. 'as effectual in all c.ases as' the
original would be if produced and proven,' and such effect by section 611Z
is declared binding upon all persons' if its .. validity shall not be contested
within. one year after the probate or rejection, of the will. Assuming that the
state may have such contingent interest in the estate as to have the real
truth of the existence and validity of the wHl determined, it appears there is
a plain pro~ed1,1re, which is speedy and adequate, pointed out in section 6110,
Id., by which issues' may properly be made up and tried and determined re
specting all questions affecting the regularity of the execution or of the val
idity of the' wHl, and the superior court entertaining such a suit may fully
protect such rights in the estate by such stay of proceedings In the procedure
in probate as may be necessary or effective. The conclusion, therefore, is
that the appropriate procedUre is designated in section 6110; supra, and there
is no necessity'shown for a mandate from this court." 65 Pac. 546.

It is true that the court, in speaking of the contest authorized by
section 6no, Ballinger's Ann. Codes & St., uses the woru "suit,"
which was manifestly an inapt expression; but that the court did not
thereby mean that such contest should be by an independent suit in
a department of the superior court of the state not charged with the
administration of the estate is very clearly shown by its express dec
laration to the effect that the appropriate procedure is designated in
section 6110 of the state statutes, which in· terms declares that such
contest shall be initiated "by petition to the superior court having
jurisdiction"-that is to saY, to the superior court having jurisdiction
of the estate-in which the required issues shall be made up, tried,
and determined, and which court, having such jurisdiction, may direct
"such stay of proceedings in the procedure in probate as may be nec
essary." This, we think, is the plain meaning of the decision of the
Supreme Court of the state in the case of State ex reI. Stratton, At
torney General, v. Tallman, Judge, supra. That court surely did not
mean to hold that one department of the superior court of the state
could interfere with the due proceedings of a co-ordinate branch of
the same court in the matter of an estat'c of which it acquired the
first, and, indeed, the exclusive, jurisdiction, by the filing therein of a
petition for the probate of an instrument alleged to be the will of one
dying within its jurisdiction, and alleged to have left real and per
sonal property therein.

Subsequent to the above decision of the Supreme Court of the state
of Washington the Attorney General of the state moved the superior
court that was administering the estate of the deceased, Sullivan, for
an order directing citation 'to issue as prayed in his petition for the
contest of said alleged will, which the· probate court denied on the
ground "that the state of Washington has no right at this time to
make said petition contesting said will and file the same, or appear
in said matter, and is not a proper party to appear in said probate
proceeding to contest said will, or for any purpose whatever."
Thereupon the Attorney General, on behalf of the state, again applied
to the Supreme Court of the state for a writ of mandate to compel
the issuance of such citation. In denying the writ on the ground that
the petitioner hadoa remedy at law by appeal from the action of the
probate court, the Supreme Court of Washington said:

"A number of questions are discussed in the. briefs of the respective counsel
relating to tbe power of the Attorney General to appear in behalf of the state
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in such a proceeding as that instituted in the superior court, and also as to
the right of the state to appear by anyone in such a proceeding. It is con
tended by respondent that the right of the state to assert control of property
alleged to have escheated is not an active, but a passive, right, and that
while the proper probate court is engaged in determining the legal disposi
tion to be made of the property the state has no right to interfere, but that
the assertion of the state's claim becomes active when it has been lawfully
determined that there are neither heirs nor legatees. The examination of these
questions would involve extended discussion, and it is unnecessary to pass
upon them here, for the reason that we think the relator has a remedy at law
by appeal." State ex ret Stratton, Attorney General, v. Tallman, Judge, 69
Pac. 1101.

Here again the Supreme Court of Washington clearly indicates
that the proper court, under the statutes of the state, in which to
contest the validity of the will in question, is that department of the
superior court exercising probate jurisdiction and having control of
the estate in question; for it would hardly have held that the relator
had a remedy at law by appeal from the ruling of that court if there
was no jurisdiction of his contest in the court in which he was pro
ceeding. "The powers of the superior court in respect to its probate
jurisdiction," said the same court in Re Alfstad's Estate, 27 Wash.
175, 182, 67 Pac. 593, "are the same as they would be if it were in
fact a separate probate court. Proceedings in probate matters, in
actions in equity, and at common law are distinct, and should not be
intermingled, except in cases specially authorized by law." It is true
that in the subsequent cases of Browder v. Phinney, 70 Pac. 264, and
In re Murphy's Estate, 70 Pac. 107, the Supreme Court of Wash
ington said:

"In this state we have no probate court, properly speaking, as distinguished
from the court that entertains jurisdiction of other matters. The court of
general jurisdiction also hears and determines probate matters. Matters per
taining to probate are referred to what is called 'probate' procedure, as dis
tinguished from what is denominated 'civil' or 'criminal' procedure. But
when the court, sitting in a probate proceeding, discovers in a petition the
statement of facts which forms the basis of a controversy, we see no reason
why it may not settle the issues thereunder when an appearance has been
made thereto, and then proceed to try it in a proper manner, as any other
civil action. The court may require the proceeding to be separately docketed,
if, when the issues are formed, it appears to be such as should be thus dock
eted. Whether a citation should have issued on the strength of this petition
or not, it is nevertheless true that appellant responded to the citation, and ap
peared generally by demurrer to the petition, and asked its dismissal simply
on the ground that the court could not hear it as a probate proceeding. We
think it was not necessary to sustain the demurrer and dismiss the proceed
ing on that ground. But under our liberal practice as to the form of actions
the petition could be treated as in the nature of a complaint. The issues
could be framed thereunder, and the cause tried without requiring another
statement of the same facts under some other form or name. If it developed
that it was not properly a probate proceeding, it would not be treated as
such,"

In the case at bar the contest of the will is strictly a probate pro
ceeding, and the proper forum for its determination is, as we think
the Supreme Court of Washington indicated in the two cases above
cited relating to this very estate, that department of the superior
court having jurisdiction of the estate, and actually engaged in its
administration.
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We coI1cur in the opinion expressed by the Supreme Court of
California in the matter of Joseph'sEstate, 50 Pac. 768, that a peti
tion to probate a will is the beginning of a special proceeding, and
that "the. order admitting the will to probate is not final so long as
proceedings may be taken (under the statute) to revoke the probate.
In all subsequent stages the contest is but a part of the proceeding
to probate the will, and is not a new and distinct proceeding. The
subject-matter is the same, and the ultimate issue, to wit, whether
the will in -question should stand as probated, is the same." In our
opinion, there is nothing in the case of Gaines v. Fuentes et al., 92 U.
S. 10, 23 L. Ed. 524, to sustain the jurisdiction of the federal court
in the present suit. That case came before the Supreme Court of the
United States on writ of error to the Supreme Court of the state of
Louisiana. The action was brought in the Second District court of
the parish of Orleans, which, under the laws of Louisiana, was in
vested with jurisdiction over the estates of deceased persons, and of
appointments necessary in the course of their administration. In
form it was an action to annul an alleged ,,,ill of one Daniel Clark,
the father of the plaintiff in error in the case, and to recall the decree
of the court by which it was probated. The complaint, or petition,
as it was called, set forth that on the 18th of January, 1855, the
plaintiff in error applied to the district court of the parish of Orleans
for the probate of the alleged will, and that by decree of the Supreme
Court of the state the alleged will was recognized as the last will of
the deceased, Clark, and was ordered to be recorded as such; that
this decree of probate was obtained ex parte, and by its terms au
thorized any person at any time, should he desire to do so, to contest
the will and its probate. in a direct action, or as a means of defense
by way of answer or exception, whenever the will should be set up
as a muniment of title; that the plaintiff in error subsequently com
menced several suits against the petitioners in the Circuit Court of
the United States to recover sundry tracts of land and properties of
great value, situated in the parish of Orleans and elsewhere, in which
they were interested, setting up the alleged will as probated as a
muniment of title, and claiming under the same as instituted heir of
the testator; and that the petitioners were unable to contest the
validity of the alleged will so long as the decree of probate remained
unrecalled. The petitioners then proceeded to set forth the grounds
upon which they asked for a revocation of the will, and the recalling
of the decree of probate; these being- substantially the falsity and
insufficiency of the testimony upon which the will was admitted to
probate, and the status of the plaintiff in .error, incapacitating her to
inherit or take by last will from the decedent. A citation having heen
issued upon the petition, and served upon the plaintiff in error, she
applied, in proper form, with a tender of the necessary bond, for
removal of the cause to the Circuit Court of the "Nnited States for
the District of Louisiana, under section 12 of the judiciary act of
1789 (Act Sept. 24, 1789, c. 20, I Stat; 79), on the ground that she
was a citizen of New York and the petitioners were citizens of Louisi
ana. The court denied the application, for the alleged reason that,
as she had made herself a party to the proceedings in the court reia-
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tive to the settlement of Clark's succession by appearing for the pro
bate of the will, she could not avoid the jurisdiction when the attempt
was made to set aside and annul the order of probate which she had
obtained. The court, however, proceeded to say, in its opinion, that
the federal court could not take jurisdiction of a controversy having
for its object the annulment of a decree probating a will. The plain
tiff in error then applied for the removal of the action on another
ground, which was also denied, on the ground that the federal court
could not take jurisdiction of the subject-matter of the controversy.
Other parties having intervened, the applications were renewed, and
again denied. An answer was then filed by the plaintiff in error,
denying generally the allegations of the petition except as to the
probate of the will, and interposing a plea of prescription. Subse
quently a further plea was filed to the effect that the several matters
alleged as to the status of the plaintiff in error had been the subject
of judicial inquiry in the federal courts, and had been there adjudged
in her favor. Upon the hearing a decre.e was entered annulling the
will and revoking its probate. The judgment of the Supreme Court
of the state affirming this decree was reversed on writ of error on
the ground that the case should have been transferred from the par
ish court of Orleans to the Circuit Court of the United States, and
in giving that judgment the Supreme Court of the United States
held that, while the action was in form to annul the alleged will of
Daniel Clark, and to recall the decree by which it was probated, it
could not be treated as properly instituted for the revocation of the
probate, but should be and was treated as brought against the dev
isee by strangers to the estate to annul the will as a muniment of
title, and to restrain the enforcement of the decree by which its
validity was established, so far as it affects their property, for the rea
son that the petitioners were not heirs of Clark, nor legatees, nor
next of kin, and did not ask to be substituted in place of the plaintiff
in error. "It is," said the court, "in fact an action between parties;
and the question for determination is whether the federal court can
take jurisdiction of an action brought for the object mentioned be
tween citizens of different states upon its removal from a state
court." The court held (92 U. S. 20, 23 L. Ed. 524) that:

"The suit in the parish court is not a proceeding to establish a will, but to
annul it as a muniment of title, and to limit the operation of the decree ad
mitting it to probate. It is in all essential particulars a suit for equitable
relief-to cancel an instrument alleged to be void, and to restrain the en
forcement of a decree alleged to have been obtained upon false and insuffi
cient testimony. There are no separate equity courts in Louisiana, and suits
for special relief of the nature here sought are not there designated suits in
equity. But they are none the less essentially such suits; and if, by the law
obtaining in the state, customary or statutory, they can be maintained in a
state court, whatever designation that court may bear, we think tney may
be maintainl'u by original process in a federal court, where the parties are
on the one side citizens of Louisiana and on the other citizens of other states."

Nat only was there no statute of Louisiana like that of the state
of Washington, requiring the contest of a will admitted to probate
to be initiated and prosecuted in the court having jurisdiction of the
estate and charged with its administration, but it appears from the
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statement of the case of Gaines v. Fuentes that the decree of pro
bate there sought to be annulled was not only ex parte, but that by
its very terms any person was authorized to contest the will, and its
probate in a direct action.

The case of Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37
L. Ed. 867, involved the estate of Mary McAuley, deceased, who died
seised of real estate in the city of Pittsburg, Pa., leaving also a large
amount of personal property. As respects the latter, she died intes-'
tate, but she left the following instrument, written and signed by her:

"By request of my dear brother my house on Duquesne Way is to be sold
at my death and the proceeds to be divided between 'The Home for the
~'riendless,' and 'The Home for. Protestant Destitute Women.'''

That instrument was admitted to probate on the 12th of January,
1886, by the register of Allegheny county, Pa., as the will of Mary
McAuley, and letters of administration cum testamento annexo upon
her estate were issued to Alexander M. Byers. Byers proceeded with
the administration of the estate, and on January 29, 1887, he filed in
the register's office an account showing his receipts and expen
ditures, and what balance he had in his hands for distribution, amount
ing to a large sum of money. The account of Byers as administra
tor with the will annexed was examined and allowed by the register,
and waS presented for approval to the orphans' court of Allegheny
county, a.nd was by that co\.1rt on March 7, 1887, approved and con
firmed, and, no exceptions thereto having been filed, the confirma
tion became absolute. Thereupon, in pursuance of statutory direc
tions, this confirmed account was put upon the audit list of the or
phans' court for distribution of the balance shown to be in the admin
istra.tor's hands, and the court fixed March 29, 1887, as the day to
hear the case. The day before the hearing thus fixed, a bill in equity
was filed in the Circuit Court of the United States for the Western
District of Pennsylvania.,by two citizens of Ohio, against the admin
istrator, Byers, and other parties claiming to be interested in the
estate, including the two corporations named in the probated instru
ment. The bill set forth the death of Mary McAuley; that there
were two classes of claimants to the estate, to wit, the first and sec"
and cousins of the decedent; that the so-called will was null and
void; and that there was a large amount of personal estate in the
hands of the administrator, etc. The prayer was that the will and
the probate be declared void, and of nb effect; that the administra
tor be enjoined from disposing of the real estate, and from collecting
the rents therefrom, and that some suitable person be appointed to
take charge of it until partition; that a partition of it be had and
made to and among the yarious pa.rties in interest, and that the de
fendant Byers be directed to make a full, just,. and true account of
all assets in his hands; .tlrat an account be taken of the decedent's
debts and funeral expenses, and the surplus distributed among the
plaintiff and other parties entitled tpereto; and for general relief.
To this bilI the administrator, Byers, filed a plea setting up the pro
ceedings in the orphans'court, which plea was overruled by the Cir
cuit Court. The case was then put at iSSl1P by answer and replica
tion, and resulted in a final decree by the Circuit Court to the effect
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that the real estate left by the decedent be distributed equally be
tween the Home for the Friendless and the Home for Aged Protes
tant Women, and that the personal estate of the decedent be distrib
uted among the 13 first cousins of the decedent, to the exclusion of
her second' cousins.

The Supreme Court held that the Circuit Court erred in taking
any action or making any decree looking to the mere 'administra
tion of the estate, or attempting to adjudicate the rights of citizens
of the state as between themselves, but that, as it appeared that the
debts of the estate had been paid, and the estate was ready for dis
tribution, but that no adjudication had been made as to the distribu
tees, "in that exigency the Circuit Court might entertain jurisdiction
in favor of all citizens of other states, to determine and award their
shares in the estate. Further than that it was not at liberty to go."
149 U. S. 620, 13 Sue: Ct. 9II, 37 L. Ed. 867.

But certainly, in order to make such determination, it is essential
that all adverse claimants be made parties. In the case of Byers
v. McAuley it does not appear that anyone interested in the estate
was absent. There is in the case no suggestion of the absence of
any necessary or proper party, and no question of that nature was
presented or considered. In the case at bar, however, there were
persons not made parties to the suit who claimed to be the sole and
exclusive heirs of the deceased, and who, if made parties, would,
on the ground of citizenship, oust the federal court of any jurisdic
tion in the premises. If any of those claims be well founded, it
would, of course, result that the complainants in the court below are
without any right. Those claimants were, therefore, essential par
ties to the controversy concerning the heirship in question, and we
think counsel for the appellees altogether mistaken in saying that
there is anything to the contrary in Byers v. McAuley, or in the
case of Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260. The latter was
a case, as stated by the Supreme Court in Byers v. McAuley, "of a bilI
filed by one of the distributees of an estate against the administrator
and the sureties on his official bond, to obtain her distributive share
in the estate of the decedent.. Plaintiff was a citizen of Virginia, and
the defendant a citizen of Missouri, and an administrator appointed by
the probate court of one of its counties. Suit was brought in the Cir
cuit Court of the United States for the District of Missouri. The
charge in the bilI was gross misconduct on the part of the administra
tor, and false settlement with the probate court; and that he had, by
fraudulent misrepresentations, obtained a settlement with plaintiff
for a sum less than she was entitled to. A demurrer to the bilI was
sustained in the court below, but this court held that the bill was
sufficient, and that the demurrer was improperly sustained. In other
words, the ruling was that the plaintiff, a citizen of another state,
could apply to the federal courts to enforce her claim against an
administrator arising out of his wrongful administration of the es
tate." To the objection that the other distributees were not made
parties, tQe court said (7 Wall. 431, 19 L. Ed. 260):

"It is undoUbtedly true that all persons materially interested in the subject·
matter of a suit should be made parties to it; but this rule, like alI general
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rules, I:!elng founded in conv~nience, will yield whenever it is necessary that
it should yield in order to accomplish the ~nds of justice. It will yield if the
court. is able to proceed to a· decree an.4 do j~stice to the. parties before it
without injury to absent p~rsons, equally interested in the litigation, b'Ut who
cannot conveniently be made parties to tbesuit. Tbe necesSity for tbe re
laxation of the rule is more especially apparent in the courtsQf the United
States, wllere, oftentimelil, the enforcement of the rtile would .oust them of
their jurisdi<;tion, and deprive parties entitled to the interposition of a court
of equity of· any remedy whatever. The present case affords an ample illus
tration of this necessity. The complainant sues as one of the next of kin,
and names the other distril:J\ltees, who have the same common interest, with·
out stating of what particular state they are citizens. It is fair to presume,
in the"ll.bsence of any averments to the contrary, that tbey are citizens of
Missouri. If so, they could not be joined as plaintiffs, for that would take
away the jurisdiction Qf the court; and why make them defendants, when
the cQntroversy is not with thelll, but tile administrator and his sureties? It
can never be indispensable to make defendants of those against whom noth
ing is alleged and from whom no relief.is asked. A court.of equity adapts
its decrees to the necessities of each case, and, should the present suit
terminate in Ii decree against the defendants, it is easy to do substantial
justice to all the parties in interest, l\n\l prevent a multipllcity of suits, by
allOWing the other distributee!;!, either tbrough a referen,ce to a master, or
by some other proper proceeding, to come in and share in the benefit of the
litigation." ,

It is plain that whatisthere said by the Supreme Cpurt is no jus
tification whatever for dispensing with parties whose asserted inter
est is directly opposed to that of the complainants, for the establish
ment of any right in the latter takes just that much from the absent
claimants.

Without reference to the merits of the suit, concerning which we
cannot properly indicate any views, it results that the judgment must
be, and hereby is, reversed, and the cause remanded ,to the court be
low, with directions to dismiss the hilI at the com{>lainants' cost.

KlJJNNEY et a1.v.· BLAKE.

(Circuit Court of Appeals, Nintb Circuit. September 14, 1903.)

No. 908;

1. SEAMEN-STATUTE REGULATfNG CONTHACTS-COKSTRUQTroN AND SCOPE.
The provision of section 24, Act Dec. 21, 1898 (30 Stat. 763, c. 28 [U.

S. Compo St. 1901, p. 30SO]), entitled "An act to amend tbe laws relating
to American se!lmen fQf. tbe protection of such seamen and to promote
commerce," whIch expressly makes its requirements as to tbe sbipping
of seamen applicable ··'as well to foreign vessels as to vessels of the
United States," provided there is no treaty whicb conflicts, is within tbe
power of Congress, and is valid and effective; and the requirements of
the act apply to contracts made by seamen in ports of tbe United States
for service on foreign vessels.

a. SAME-INVAr,IDITY OF t:ONTRAcT-Vror,ATTON OF STATUTE.
Under Rev. St. § 4523 CU. S. Compo st. 1901, p. 3075], whicb provides

that "all shipments oiseamen made contrary to tbe provisions of any
act of Congress shall be void; and any seaman so shipped may leave the
service atany time, ~ ,,*. *" a contract for service on a British ship
made in an American. port, by wbich tbe seaman was paid wages in
advance, in violation of Act Dec. 21, 1898 (30 Stat. '155, 763, c. 28 [U. S.

, 2. See Seamen, vol. 43, Cent Dig. 51 121, 122.
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Compo St. 1901, p. 3080]), is void, and the seaman may leave the service
at any time, and recover full wages for the time served, without deduc
tion on account of the advance.

8. ADMIRALTy-REVIEW ON ApPEAL-DENIAL OF REHEARING.
The denial of a motion by respondent for a rehearing in an admiralty

suit, to permit the introduction of new evidence, is not ground for re
versal of the decree, where respondent did not support his motion with
a showing of what the evidence would be, nor present it to the appellate
court, as might have been done under the admiralty rules.

Appeal from the District Court of the United States for the West
ern Division of the District of Washington.

For opinion below, see 117 Fed. 557.
The libelant, Michael Blake, an American citizen, brought this suit in the

District Court for the District of Washington against the British ship Troop,
her tackle, apparel, and furniture, to recover the sum of $198, alleged to be
due the libelant as wages. It was alleged in the libel "that on the 15th day
of July, 1901, at Philadelphia, state of Pennsylvania, libelant was duly hired
by the said A. F. Kenney, the master of said vessel, as second mate on
board of her, at the agreed compensation of thirty dollars per month, and
that in pursuance thereof libelant duly entered in the 3ervices of said vessel,
then and there, in the capacity as second mate on board of her, and duly
performed all of his duties as such second mate on board of her until the
10th day of March, 1902, when libelant, with the consent of said master,
left said vesseL" The appellant A. F. Kenney appeared and claimed the
vessel, and in his answer alleged that at the time the libelant joined the ves
sel he signed the usual and customary shipping articles, a copy of which
articles were attached to the answer, marked "Exhibit A," and made a part
thereof. The shipping articles described the voyage as "from Philadelphia
to Fusan, China, thence if required to any port or places within the limits
of 75 degrees north and 65 degrees south latitude, trading three years' voy
age to end on the arrival of the vessel at a port of discharge on the east
coast of the United States north of Hatteras, United Kingdom, or the con
tinent of Europe between the Elbe and Brest, with liberty to call for or
(jers." It appears that the articles contained the following entry respect
ing the libelant: "Michael Blake, age 45; nationality, Mass., Fall River;
home address. Fall River, Massachusetts, U. S. A.; ship in which he last
served. 'Lynfield;' date and place of signing this agreement, Philadelphia,
sixteenth day, seventh month, 1901; capacity, second mate; amount of wages
per calendar month, $30; amount of advance or monthly allotment, $30, one
month's payment." The payment of the advance of $30 to the libelant ap
pears upon the articles as follows: "Michael Blake, )lass., Fall River, Mass.,
U. S. A. Philadelphia, 2 mate $30. One payment, $30." The answer of the
claimant alleged that libelant left the vessel without any good cause or
reason therefor, and without the consent of the master and contrary to his
Wishes; that by reason of the libelant's having so left the vessel, he for
feited whatever wages may have been coming to him at the time he left
the vessel. In the course of the testimony in the case the libelant, on cross
examination, was interrogated by proctor for claimant concerning certain
deductions from his wages made by the master of the vessel. Among other
things he was asked, "Didn't you get an advance of $30?" His answer
was, "Yes, sir." The decree of the court below was in favor of the libel
ant for the sum of $193. The claimant of the vessel and the sureties on the
bond for the release of the vessel have appealed.

J. M. Ashton and W. L. Sachse, for appellants.
A. W. Buddress, for appellee.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

MORROW, Circuit Judge (after stating the facts as above). The
act of Congress entitled "An act to amend the laws relating to Ameri

125F.-43
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can ~e~n, for the protection of such seamen atyi tQl promote ~om
mepce,ll'passed December 21, 1898 (30 Stat. 755,763, c. 28), provides,
in section 24 [U. S. Compo St. 1901, p. 3080], as follows,: ,

"Tha~ it. shall be, and is hereby, made unlawful in, any case to pay any
seaman' 'wages iil' advance of the time when he has actually earned the
same, or to,PIlY such advance wages to any other person. Any person pay
ing such advance wages shall be deemed guilty of a misdemeanor, and upon
cdnviction shaUbe punished by afin,e not less than four times the amount
of the wages so'advanced, and may also be imprisoned for a period not ex
ceedingsix months, at the, discretion ,of the court. The payment ,of such ad
vance wages shall in no case, excepting as herein provided, absolve the ves
sel or the master or the owner thereof from full payment of wages after the
same shall have been actually earned, and shall be no defense to a libel, suit,
or actio~for the recovery ()f such wages. • • • That it shall be lawful
for any seaman engaged:ln a vessel bound from a port on the ,Atlantic to a
port on the ,Pacific or ,~ice versa, or in a vessel engaged .in foreign trade,
except trade between the United States and the Dominion of Canada or
New.fou)ldland or the West Indies or the Republic of Mexico, to stipulate in
his shipping agreement for an allotment, of an amount, to be fixed by regu
lation of the commissioner of navigation, with the approval of the Secretary
of the Treasury, not exceeding one month's wages, to an original creditor in
liquidation of any just 4~)Jtfor board or clothing which he may have con
tractedprior to engagement. • .'. That this section Shall apply as well
to foreign vessels as to vesllels of thelJnited States; and any master, owner,
consignee or agentof any foreign vessel whoblj.s violated its provisions, shall
be liable'to the same penalty that the master,owne,r"or agent of a vessel of
the United States would be for a similar violation: provided, that treaties
in force between the United States and foreign nations do not conflict."

The court below held, under this statute, that the contract under
which the libelant shipped on board the vessel was void, by reason of
the payment of advance, wages to the, libelant; that he had the right
to leave the vessel at any time, and was entitled to a decree for the
full amount of, wages earned, without deduction of the amount paid in
advance; that' other payments made to him, and the fines and sub
traction of wages for the days when he was off duty without leave
previous ~o the arrival of the ship at Tacoma, as shown by the ship's
log, amounting to the total sum of $41, should be deducted. Adecree
was accordingly entered in favor of the libelant for the sum of $193,
with interest and costs. 117 Fed; 557.

The identical question involved .in this case WitS before the Supreme
Court of the United States in the recent case of Patterson v. The
Eudora, 190 U. S. 169,23 Sup. Ct. 821, 47 L. Ed. 1002. It was there
held that the act of December 21, 1898, was applicable to seamen ship
ping in a port of the United States on a foreIgn vessel, and that the
statute was valid. On ,the authority of that case, the decree of the
court below, holding the contract void, must be affirmed.

.After the District Court had rendered its decision in favor of the
libelant, proctors for <;laimant moved the court for a rehearing, upon
the statement that .claimant was taken by surprise in the argument
made by proctor for libelant that the contract under which libelant
joined the vessel was void on account of the advance payment. It
was further stated that the libel presented no issue upon that question,
and that, had such an issue been presented, claimant would have pro-
duced the allotment note, showing that such an advance was in pay
ment of an original creditor of libelant in liquidation of a just debt
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for board or clothing, which libelant had contracted to pay prior to
signing the articles when joining the ship. There was also a motion
to take testimony in support of the latter statement, but there is noth
ing in the record to show that the court would have been justified in
granting either of these motions. It is unnecessary to discuss the
grounds for a rehearing based upon the surprise occasioned by the
argument of proctor for libelant on the trial of the case that the con
tract was void. The fact appears to be that the case was tried in the
court below on behalf of the claimant upon the theory that the rights
and obligations of the parties under the contract were governed by the
provisions of the British merchants shipping act of 1894, and not by
the act of Congress of 1898, and this theory has been very strongly
urged upon this court by appellant. But as before stated, the Su
preme Court has disposed of this question in the Eudora Case, and it
is therefore not open to further discussion.

The claim that the libel did' not present the issue of a void con
tract on account of the payment of advance wages cannot be sus
tained. The libel clearly foreshadowed that issue when it departed
from the usual form of libel for wages, and omitted all reference to the
signing of shipping articles by the libelant. The claim that, had such
an issue been presented, it would have been met by showing that the
allotment was an advance under the provisions of the act of Congress,
should have been supported by an affidavit showing what the testi
mony would have been in that behalf. The claimant having omitted
to make that showing in the court below, it was still open to him to
bring this testimony to the attention of this court, under the admiralty
rules relating to new testimqny in the appellate court. Having omit
ted these opportunities to present his defense, he cannot now urge
them as a ground for reversing the decree of the District Court. Be
sides, no exception appears to have been taken to the rulings of the
c.ourt in this respect, and no proper foundation laid for the review of
the action of the court on appeal.

The decree of the District Court is affirmed.

PACEY v. McKINNEY.

(Circuit Court of Appeals, Ninth Circuit. September 14, 1903.)

No. 862.

1. CONTINUANCE-ABSENCE OF WITNESSES-WANT OF DUE DILIGENCE.
Where the complaint, which had been on file for six months, alleged

a contract made With defendant through his agents. and at any time
thereafter defendant might have obtained a' disclosure of the names of
such agents, if he did not know them, it was not an abuse of discretion
to refuse his application for a continuance to enable him to obtain the
testimony of such agents.

2. APPEAL-REVIEW-IMMATERIAL DEFECTS IN PLEADING.
A judgment will not be reversed by an appellate court for the mere

purpose of striking out a portion of the complaint, or correcting some
other technical defect in a pleading, when it is not shown that the sub
stance of the pleading in question would be materially cbanged thereby.
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B. EJECTMENT-SUFFICIENCY OF COMPT,ATNT.
A complaint in ejectment which alleges an oral contract for the sale of

the property by plaintltr to defendant, and that, In pursuance thereof,
defendant entered into possession, and oUli!ted and ejected the plaintiff
from the premises, sufficiently alleges a delivery of possession, under the·
Alaska statute (Code Civ. Proc. § 75, 31 Stat. 344) requiring pleadiugs to
be liberally construed.

4. EVIDENCE-MEMORANDUM OF CONTRACT.
An unsigned writing, which plaintiff testified was prepared by defend

ant's agent at the time of the making of an oral contract for a sale of
property to defendant,embodying the terms of the contract, is admissible
in evidence as a memorandum tending to prove such terms, although not
in itself evidence of the contract.

In Error to the District Court of the United States for the Sec
ond Division of the District of Alaska.

The defendant in error brought this action in ejectment against the plain
tiff in error and others in the District Court of Alaska, Second Division, on
,Tune 24, 1901, for the recovery of the possession of a certain lot of land in
Nome, Alaska. The lot is described as follows: Commencing at a point in
the south line of what i.s designated as Front street, in the town of Kome,
District of Alaska, at the northeast corner of that certain lot or parcel of
land now covered and occupied by the grocery store of G. H. McPheron;
thence, at right angles to said Front street, and in a southerly direction, 80
feet, to a stake; thence, at right angles, and in an easterly direction, and
parallel to said Front street, 44 feet; thence, at right angles, and in a north
erly direction, toward said Front street, 56 feet, to a stake; thence, at right
angles, and in a westerly direction, and parallel to said Front street, 40 feet,
to a stake; thence, at right angles, and toward the said Front street, and
in a northerly direction, 24 feet, to the south line of said Front street; thence,
at right angles, and in a westerly direction, along the south line of said
Front street, 4 feet, to point of beginning. It is alleged in the second
amended complaint that on the 18th day of December, 1899, the premises
in question were unoccupied, unappropriated, and unsurveyed public lands
of the United States, in the town of Nome, Alaska; that 6n that date the
plaintiff (the defendant in error) went upon said public domain and appro
priated a certain described portion thereof; that he improved the same, re
sided thereon, and became the .owner in fee of said premises as against all
and every person or persons, saving and except the United States of Amer
ica, and became the owner of the right of possession thereof. In the orig
inal complaint it was alleged that thereafter, on the 15th day of June, 1900.
and while the plaintiff was the owner of said premises, and the owner of the
right of possession of said -premises, plaintiff entered into an agreement with
the agents and representatives of defendants, whereby and by the terms of
which said agreement plaintiff agreed to sell to the defendants, and the de
fendants agreed to buy the premises from the plaintiff, for a price not men
tioned. In the first amended complaint it was alleged that the agreement
was oral, and the price is stated, In the second amended complaint the
names of the agents and representatives of the defendants are given, and
the transaction fully described. It is alleged that, while such owner and
in the possession of the said premises, the plaintiff entered into an oral
agreement with G. W. Dickenson, George Waller, and Ira Ranke, who were
acting as agents and representatives of the defendants (one of whom is the
plaintiff in error), whereby ,these parties agreed to buy the said premises for
the defendants, and to pay therefor the sum of $3,325, of which amount $500
was to be paid in cash, and the remahlingsum in monthly installments of
$400 each; that said oral agreement was reduced to writing, in duplicate;
that the said agents of the defendants did not sign the same, but agreed to
send a copy thereof to Seattle, to be personally signed by the defendant;
that $500 in cash was then and there paid to the plaintiff by the said agents

'If 4. See Evidence, vol. 20, Cent. Dig. § 1486.
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of defendants, and the plaintiff delivered the possession of said premises to
the said agents of defendants, in pursuance of the said agreement, except
a small tract on the southwesterly portion thereof, about twenty feet square.
It is alleged that the defendants have not paid any further sum on account
of the purchase price of the said lot, although payment thereof has been often
demanded; that defendants have repudiated and denied the agreement en
tered into hetween the plaintiff and the representatives and agents of the de
fendants, in pursuance of which agreement the defendants, their agents and
representatives, have entered into the possession thereof, and ousted and
ejected the plaintiff therefrom. It is further alleged that the defendants un
lawfully and wrongfully withheld the possession of the premises from the
plaintiff, and now are unlawfully and wrongfully withholding the possession
thereof from the plaintiff, and claiming the same adversely to the plaintiff.
The alleged agreement is attached to the complaint as an exhibit, and reads
as foHows:

"This agreement made and entered into this 20th day of June, A. D. 1900,
by and between the United States Mercantile Company, an association, com
posed of J. G. Pacey and others, doing bmliness at Nome, in the District of
Alaska, and David J. McKinney of the same place, witnesseth:

"That subject to the following terms and conditions, the United States Mer
cantile Company agrees to purchase, and David J. McKinney agrees to sell
to said Company all his interest, right and title to the following described
parcel of land situated and being in the town of Nome, in the said District,
to wit:

"A lot bounded on the east by the lot of Clark and Berkman, and on the
west by the lot of Stauf and King, and running forty-four (44) feet along
the south side of Front street and eighty feet deep.

"The said United States Mercantile Company is to pay to said McKinney
for said described lot the sum of three thousand three hundred and twenty
five dollars ($3,325) in the following manner: Five hundred dollars ($500) in
cash at or before the execution of this instrument, the receipt whereof is
hereby acknowledged by said McKinney and the further sum of four hundred
($400) dollars monthly upon the -- day of each and every month until the
balance is fully paid.

"It is duly agreed and understood between the parties hereto that the lot
herein bargained to be sold shall remain and be in the possession of said
~IcKinney and the title shall not be passed to said United States )Iercantile
Company until the purchase price of three thousand three hundred and
twenty-five dollars, $3,325, is fully paid as hereinbefore set forth and in the
case of the default in any of the deferred payments herein agreed to be paid,
then and in that event, at the option of the said McKinney, this contract may
be declared canceled, null and void, and the payments made upon same may
be forfeited to said McKinney as liquidated damages.

"All rents of tenants upon the said lot are to be paid to said McKinney until
the full amount of the purchase price is paid.

"Upon the completion of the payment of the $3,325.00 herein agreed to be
paid, the said McKinney will convey to said United States Mercunitle Com
pany, by bill of sale, deed or other proper conveyance, the property herein
described and contracted to be sold.

"Time is the essence of this contract and all the terms are binding upon
the heirs, executors, administrators and assigns of the parties hereto.

"'Witness our hands and seal this -- day of ---, 1900, A. D."
The defendant Pacey (plaintiff in error) denied generally the allegations of

the complaint, and, affirmatively answering, alleged that the entire right to
title and possession of the premises in dispute was in him, by reason of the
location, staking, and continued occupancy of the same by him and his
grantors, and the erection of valuable improvements thereon.

It appears from the testimony that in 1899 one Cowells staked a lot In the
town of Nome, Alaska, having a frontage of 40 feet on Front street, with a
depth of 24 feet, and started to build a cabin on the lot, but, being disabled,
was obliged to get the assistance of McKinney, the defendant in error. Mc
Kinney completed the cabin and built a fence around the lot, and agreed with
Cowells that, when the latter returned to the States, he (McKinney) would
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hold· thepropertj' forCowells, understatidIngthat ·it had been located for
some one else-"-presumably the United States Mercantile Company. Later,
McKinney staked the adjoining land described in the complaint; thus making,
with the original lot/Ill lothaving total dimensions of 44 by 80 feet. It was
shown that Pacey was.the sole person constituting the firm of United States
MercantlIe Company; that in the spring of 1900 he sent three employes to
Nome, namely, Dickenson; Ranke, and Waller, to represent him in different
capacities, but principally in conducting a store to be bulIt upon the lot in
question. McKinney was in possession of the entire lot when these employes
arrived at Nome with lumber, etc., for the purpose of putting up a store
bUilding. McKinney demanded payment for his services in holding the lot
of Cowells, and for his possessory right to the adjoining property, before any
building should be erected. 'Ranke, one of the employes of the plaintiff in
error, paid McKinney $500, and, according to his testimony, represented that
any further claim must be submitted to his principal, Pacey. McKinney
claims tha.t at this time a verbal agreement was made between the three
employes of Pacey and himself that he was to be paid $3,325 for the portion
of the lot which he had personally staked, and that the $500 received was on
account of such sale; that the. terms of this agreement were embodied in a
written memorandum prepared by Waller, which was to be transmitted to
Pacey for his signature. Pacey's agents then entered and erected a building
upon both portions of the land. Pacey and Ranke were present at the trial,
and testify that they knew nothing of the written memorandum in question
until this action was brought. Ranke testified that the $500 was paid in
order that theymigbt not be delay.ed in the erection of the building, and that
any further claim was to be submitted to Pacey.

The trial of tbe case resulted in a verdict for the defendant in error, and
judgment was entered thereon, granting to him the possession of tbe prem
ises described in the complaint, and $100 as damages. From this judgment
an appeal has been taken to this court.

Page, McCutchen, Harding & Knight, Chas. S. Johnson, P. C.
Sullivan, Alfred J. Daly, and Samuel Knight, for plaintiff in error.

Campbell, Metson & Campbell and Thomas H. Breeze, for defend
ant in error.

Before GILBERT, ROSS, and MORROW,Circuit Judges.

MORROW, Circuit Judge (after stating the facts as above). The
first two assignments of error relate to the refusal of the court to
grant continuances of the cause. The first continuance was asked
on the 10th day of December, 1901, when the cause was set for hear
ing, upon the ground that material and necessary witnesses were
absent, whose testimony could not be procured before the following
July term of court. An affidavit was filed by the plaintiff in error,
stating the facts to which the absent witnesses would testify. The
defendant in error admitted that the witnesses would so testify, and
the court then refused the motion for a continuance. The plaintiff
in error was not prejudiced by this action of the court. The second
or supplementary motion for a continuance was made on the 12th day
of December,I902, and was also based on the absence of material
and necessary witnesses, other than those mentioned in the first
affidavit on motion for continuance. In the affidavit of the plaintiff
in error in support of this supplementary motion, it was stated that
G. W. Dkkenson and George Waller "are persons with whom, to
gether with Ira Ranke, the plaintiff herein claims to have made an
oral agreement for the sale of the premises" in question; that affiant
did not know ·of the materiality or necessity of the testimony of said
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witnesses, or either of them, until he was served with plaintiff's sec
ond amended complaint on the preceding day; that as the witnesses
resided, respectively, in Seattle and Tacoma, Washington, and as
there were no means of communication with them at that season,
their testimony could not be obtained. It was alleged that by said
witnesses the affiant expected to prove that neither of said witnesses
had authority to enter into the oral agreement set up in the com
plaint, on behalf of the plaintiff in error, and that neither of them
did make such an agreement with the defendant in error. It was
further alleged that the plaintiff in error was unable to prove the
facts by any other witnesses. The original complaint had alleged
that the agreement for the sale of the premises was between the de
fendant in error and the agents and representatives of the plaintiff
in error. If the latter did not know who these alleged agents and
representatives were, he should have taken proper steps to find out.
The complaint had been filed nearly six months when the case was
called for trial. The summons was served upon the plaintiff in error
June 24, 190I. At any time after his appearance he might have ob
tained the deposition of the defendant in error (Code Civ. Proc.
Alaska, § 644 [Act June 6, 1900, c. 786, 31 Stat. 434D, and have
ascertained the names of the alleged agents and representatives of
the plaintiff in error, and all the facts necessary to prepare for the
defense, or he might have demurred to the complaint within the time
provided by law, and secured, as he afterwards did, the information
contained in the amended complaint, and, so being informed, have
secured the evidence of the absent witnesses in time for the trial.
Failing to use due diligence in obtaining information as to the names
of the parties alleged in the complaint to be his agents and repre
sentatives, he was not entitled to a continuance of the case to obtain
their evidence. Moreover, it appears that the testimony of the ab
sent witnesses was merely corroborative of the witness Ranke, who
was present and testified, and that of the plaintiff in error, who was a
witness in his own behalf. The refusal of a continuance upon this
showing, and under the circumstances, does not appear to have been
an abuse of discretion on the part of the court. Cox v. Hart, 145
U. S. 376, 380, 12 Sup. Ct. 962, 36 L. Ed. 741; Isaacs v. United
States, 159 U. S. 487, 489, 16 Sup. Ct. 51, 40 L. Ed. 229·

\Vith respect to the objections made to certain portions of the
pleadings and the court's rulings thereon, this court will not reverse
a judgment for the mere purpose of striking out some p·ortion of
the complaint, or correcting some other technical defect in a plead
ing, when it is not shown that the substance of the pleading in ques
tion would have been materially altered thereby.

It is contended by the plaintiff in error that the second amended
complaint does not state facts sufficient to constitute a cause of ac
tion, and that the demurrer should have been sustained for the rea
son, among others, that there is no allegation in the complaint that·
possession of the premises was ever delivered to the plaintiff in error,
or to his authorized representatives or agents. It is alleged that
there was an agreement to sell the premises described in the com
plaint to the plaintiff in error, and that he agreed to buy for a speci-
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tied sum, and that in pursuance of this agreement the "defendants,
their agents and representatives, had entered into the possession
thereof, and ousted and ejected the plaintiff from said premises."
This would seem to be a sufficiently direct allegation that the posses
sion of the premises was delivered to the plaintiff in error, or to his
authorized representative or agent. In any event, the defect of form
is cured by section 75 of the Alaska Code of Civil Procedure (3 I
Stat. 344), which provides that "pleadings must be liberally con
strued. In the construction of a pleading for the purpose of deter
mining its effect, its allegations shall be liberally construed with the
view of substantial justice between the parties."

The action of the court in allowing the memorandum of the oral
agreement, alleged by the defendant in error to have been made, to
be introduced in evidence, is assigned as error. This memorandum
was attached to the complaint a's an exhibit, and was introduced in
evidence during the course of the trial, in connection with the testi
mony of the defendant in error, as showing the oral agreement which
he claimed was made between himself and the agents of the plaintiff
in error. The court ruled that the writing might be received in evi
dence, as one of the circumstances tending to connect the parties in
their possession, or change of possession, of the lot in question, and
for that purpose only. It was but a part of the evidence introduced
in support of the claim of the defendant in error that an oral agree
ment existed, and was subject to be disproved in the same manner
as the oral testimony of the defendant in error. The court instructed
the jury that the writing, never having been signed, was not evidence
itself of an agreement, and the jury was correctly instructed as to
its legal effect; that it was introduced only as a memorandum tend
ing to show the terms of an oral agreement, but, the writing never
having been signed, it was not evidence itself of any contract.

With respect to some of the objections raised by the plaintiff in
error to the proceedings in the court below, it is sufficient to say
that they are not assigned as error, and they are not sufficiently plain
and prejudicial to justify this court in reversing the judgment.

The judgment of the District Court is affirmed.

EBNER et at v. HElD.

(Circuit Court of Appeals, Nintfi Circuit. September 14, 1903.)

No. 888.

L ATTACHMENTB-REDELIVEltY BOND-VALIDITY.
Hill's Ann. Laws Or. 1892, § 159, provides that, whenever the de

fendant in attacbment has appeared in -the action, he may apply for an
order to discharge the attachment on the execution of an undertaking
mentioned In section 160, which authOrizes such discharge on the execu
tion of a bond "to the 'effect that the sureties will pay to plaintiff the
amount of the judgment that may be recover~d against the defendant in
the action.". HeM. that a bond by which the sureties undertook and prom·
ised, in case plaintiff recovered a judgment in the action, that the defend
ant would, on demand, pay to plaintiffs the amount of said judgment.
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together with the costs and disbursements ot the action, was a suhstantial
compliance with the statute, and was enforceable as a statutory bond.

a. SAME-CONSIDERATION.
Where a bond to release an attachment was under seal, and recited as

a consideration the release of all the property attached, and the discharge
of the attachment, it was based on a sufficient consideration to render it
enforceable as a common-law obligation.

8. SAME-DEJ,JVERY.
Where the bond for the release of an attachment was approved by the

United States district judge, and was filed with the papers in the case
in the office of the clerk of the court, and the order discharging the at
tachment recited that it was based on the notice of motion and motion,
on all the records filed in the cause, and on the execution of a good and
sufficient undertaking, such order was conclusive evidence of the deliv
ery of the undertaking to the court, and its acceptance by the court as a
delivery bond.

4. SAME-DEMAND.
'Where, in an action on a redelivery bond in attachment, after judg

ment for plaintiff, it appeared that all of the defendant's property had
been sold on execution under the judgment, and had been purchased by
plaintiff, and that the defendant was insolvent, and had no property
within the district under the jurisdiction of the court, and that be had re
sisted plaintiff's collection of the judgment, and had obtained an injunc
tion restraining further proceedings by plaintiff, such proceedings
amounted to a demand for the payment of the judgment, and defend
ant's insolvency rendered a further demand unnecessary.

5. REDgLIVERY BOND-SUPERSEDEAs-MERGER OF LJABILI'I'Y.
Where a supersedeas bond was given pending a writ of error In an ac

tion in which a redelivery bond had been given, and it was subsequently
determined that the appellate court had no jurisdiction of the writ of er
ror, the liability of the sureties on the attachment bond was not merged in
the supersedeas bond.

In Error to the District Court of the United States for the First
Division of the District of Alaska.

This was an action brought by the defendant in error against the plaintiffs
in error and certain other persons in tbe District Court of Alaska, Division
~o. 1, on the 23d day of April, 1ool, to recover the sum of $1,416.18, with
interest and costs, on an undertaking giyen upon the discharge of an attach
ment of the property of the principal therein named in an action commenced
in the District Court of Alaska in April, 1895. A jury was expressly waived
by the parties, and the court entered a judgment in favor of the defendant
in error for the full amount claimed, upon wbich judgment a writ of error
was sued out to this court. The trial court found as facts that on June 10,
1895, an attachment issued out of the United States District Court for the
District of Alaska against the property of one Willis Tborp, in an action
commenced by one Bonnifield and John G. Heid, the defendant in error
herein, to recover the sum of $7,231.25 from Thorp; tbat Thorp applied to
the court for a discharge of tbe attachment, offering a written undertaking
executed by the plaintiffs in error herein, which undertaking was approved
and accepted by the court, and the property released from the attachment;
that thereafter jUdgment was recovered in said action by Bonnifield and
Heid for $7,264.80; that thereafter, on August 30, 1900, on the mandate of
the United States Supreme Court against said Thorp, the District Court en
tered its further judgment, adjudging that the former judgment be carried
into full force and effect against Thorp, together with costs and charges;
that Heid (defendant in error) owned and was entitled to two-ninths of said
judgment, namely, the sum of $1,616.18; that $200 has been paid on account
of said sum by reason of a purchase by Heid at an execution sale under
said judgment of all tbe property of Thorp within the jurisdiction of the
court; that Bonnifield was not, and bad not been for more tban three years
prior to the commencement of tbis action, a resident of the District ot
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'Alaska; tliat 'Bi)I~nl.fteld; ~ough aton.ethn~'a. cojud$D1entcreditor with Heid,
took a position inimical'to Heid, and' satisfied his part df' the judgment ob
tained by himself and Heid against Thorp, without· the consent of Heid;
that Thorp and tbe otherdefendarltl! (plaintilfs in error berein) had not
paid to Heid his share of said judglneht;that at and before the entry of the
tinal judgment on August 30, 1900, Thorp was insolvent, and had no prop
erty in the District of Alaska out of which Heid's part of the judgmen.t
could be satisfied; that at one time Thorp and some of the defendants sued
out an injunction enjoining Heid from collecting his part of said judgment,
but that 'on December 10,1900, the injunction was vacated, and the cause
wherein t@ same was sued out was dismissed; that in April, 1901, Held
demanded of the defendants (plaintllfs in error) payment of his part of
said judgment; that they 'refused to pay the same, and there was then due
und owing to Heid from such defendants tbe sum of $1,416.18, with interest
and costs. As conclusions of law from these facts, the court found that
Heid was excused from making a further demand upon Thorp to pay his
part of the judgment, other than the levy of execution made on the prop
erty of Thorp, by reason of the insolvency of Thorp, and by reason of his
having sued out the injuncqon against Heid, thus showing a determination
not to pay, bad a demand been made, and that Held. was entitled to a judg
ment against Ebner, Valentine, Young, Olds, and Behrends for the amount
of the former judgment recovered, with interest and costs.

Robert A. Friedrich, John R. Winn, and, R. W. Jennings, for plain-
tiffs in error.

Alfred Sutro, for defendant in error.
Before GILBERT, ROSS, and MORROW, Circuit Judges,

MORROW, Circuit Judge (after stating the facts as above). The
act of Congress entitled "An act providing a civil government for
Alaska," approved May 17, 1884 (23 Stat. 24, 25, c. 53), provides in
section 7 ~:'thatthe general laws of the state of Oregon now in force
are hereby declared to be the law in said district, so far as the same
may be applicable and not in conflict with the provisions of this act
or the laws of the United States.". The civil laws of Oregon were
in force in Alaska und~r this act until the passage of the act of Con
gress approved June 6, 1999, entitled "An act making further provi
siQn for a civil government for Alaska, and for other purposes." 31
Stat. 321, c. 786. The Code of Civil Procedure of the State of Ore
gC?n provides, in title IS of chapter I (Hill's Ann. Laws 1892, §§ 144
17~), forattachment,proteedings .under which the ,plaintiff in an
action upon a contract may have the property of the defendant at
tached as security for the satisfaction of any judgment that may be
recovered,unless the defendant give security to pay such judgment.
Section IS7 of the Code (lIill's Ann. Laws 1892, § 159) provides that
whenever the defendant has appeared in the action he may apply,
upon notice to, the. plaintiff, to 'the court or jUdge where the action
is pending,or ~o the clerk of such court, for: an order to discharge
the attachment upon the execution of the undertaking mentioned
i~ section I5~ (Hill's Ann. Laws 1892, § 160). That section pro
vldes:

''Upon such application, the defendant shall deliver to the court or judge
to whom the~ppI1cation is made an undertaking executed by one or more
~ureties • * .* to the elfect that the sureties will pay to. the plaintilf the
amount Qf,the 3udgment that may be recovered against the defendant in the
action." "., ' '
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It is contended by the plaintiffs in error that the undertaking does
not conform to the language of the statute, and is therefore not a
statutory obligation; that it was not sealed and delivered, and is not,
therefore, a common-law obligation. The undertaking does not
follow strictly the language of the statute, but it was plainly intended
to be in compliance with its terms. No form of undertaking is pre
scribed, but it is required to be "to the effect" that the sureties will
pay to the plaintiff the amount of the judgment that may be recovered
against the defendant in the action. The undertaking recites that:

"We, the undersigned, • • • in consideration of the premises and in
consideration of the release from attachment of all the property attached as
above mentioned, and the discharge of said attachment, do hereby jointly
and severally undertake and promise that in case said plaintiffs recover judg
ment in said action, the defendant will, on demand, pay to the said plain
tiffs the amount of said judgment, together with the costs and disburse
ments of this action."

This was a substantial compliance with the statute, and, "in ef
fect," assumed the obligation therein provided. It is true, the agree
ment was that the defendant would, on demand, pay the judgment,
if one was recovered in the action, but that is the equivalent of an
agreement to pay the judgment if one was recovered against the de
fendant.

The undertaking appears also to be valid as a common-law obliga
tion. As set forth in the record now before the court, it is under
seal, and recites as a consideration the release from attachment of all
the property attached, and the discharge of the attachment. This
was a sufficient consideration for the undertaking. Palmer v. Vance,
13 Cal. 553; Bunneman v. Wagner, 16 Or. 433, 18 Pac. 841, 8 Am.
St. Rep. 306. The undertaking was approved by the United States
district judge, and was filed with the papers in the case in the office
of the clerk of the court. The discharge of the attachment was by
th~ order of the court, in which it was recited that the order was
"upon the notice of motion and motion filed and served by defend
ant, and upon all the records filed in this cause," and upon execu
tion of a good and sufficient undertaking. This is the conclusive
evidence of the delivery of the undertaking to the court, and its ac
ceptance by the court as a delivery bond for the release of the at
tached property.

The objection that no demand has been made upon Thorp, the
defendant in the attachment suit, for the payment of the judgment,
is answered by the finding of the court, sustained by evidence in the
record, that an execution was issued uRon the judgment, and a levy
made upon the property of the defendant Thorp to satisfy the share
of the judgment belonging to the defendant Heid, amounting to
$1,616.18; that upon the execution sale under this judgment, and
pursuant to the levy, all the property of Thorp in the District of
Alaska was sold and purchased by the plaintiff Heid for $200, leaving
the sum of $1,416.18 due on the judgment; that before the com
mencement of this action, and at or before the entry of the final
judgment on August 30, 1900, the defendant Thorp was insolvent,
and had no property in the District of Alaska; that at the date of
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the finding Thorp was still insolvent, and had no property in the
District of Alaska, and under the jurisdiction of the court, out of
which the plaintiff's part of the judgment could be satisfied; that
Thorp resisted Heid in the collection of the judgment, and obtained
an injunction from the court enjoining Heid from further proceed
ing in the action, and from suing out execution against the sure
ties of Thorp. These proceedings amounted to a demand upon
Thorp for the payment of the judgment, and his insolvency rendered
any further or other demand useless.

The claim that the liability of the sureties on the attachment bond
was superseded and became merged in the supersedeas bond upon
writ of error to the Circuit Court of Appeals cannot be sustained.
The question of the jurisdiction of the Court of Appeals in that case
was raised and certified to the Supreme Court of the United States,
and that court answered the question in the negative. Thorp v. Bon
nifield, 168 U. S. 703, 18 Sup. Ct. 947, 42 L. Ed. 1211. Thereupon
this court dismissed the writ of error. Thorp v. Bonnifield, 83 Fed.
1022, 27 C. C. A. 686. The Circuit Court of Appeals being without
jurisdiction in the case, the supersedeas bond upon writ of error
could not take the place of an undertaking upon attachment, and
there is nothing .in the statute giving a bond on writ of error the
force and effect of an undertaking upon the discharge of an attach
ment. Collins v. Burns, 16 Colo. 7, 26 Pac. 145.

The judgment of the District Court is affirmed.

FARRELL v. SECURITY MUT. LIFE INS. CO.

(Circuit Court of Appeals, Second Circuit. August 11, 1903.)

No. 167.

t. INSURANCE-ApPLICATION-STATEMENTS-WARRANTIES.
Where an application for life insurance stipulated that the answers to

the questions in the application should be warranties, and that. if the an
swers were untrue in any respect, the polley should be void, the insured
warranted tile literal truth of his answers, and a false statement pur
porting to be a complete answer toa question authorized the forfeiture
of a policy issued on the faith thereof.

2. SAME-DUTY OF iNSURED.
Where there was doubt as to the meaning of a question asked in an

application for life insurance as to whether insured had been an "inmate"
of a hospital, and tile application provided that his answers should be
treated as warranties, it was insured's duty to make a full, true, and
complete statement of the facts, or to state that he did not know whether
he had been such an inmate or not.

8. SAME-INMATE OF HOSPITAL.
Where Insured stated that he had never been an "inmate" of a hos

pital in an application for life insurance providing that his answers
should be treated as warranties, and. his physician testified that prior to
the application he had sent insured to a hospital simply to "get goe<?
bed and board," and that the physician could give him better care add
under more satisfactory circumstances. at the hospital than he could reo
ceive at another house, and that he made tile entry of deceased's malady

·f 1. See Insurance, ·vol. 28, Cent.D1g. §§ 560, 562, 565;
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as rheumatism merely to qualify him to be entered at the hospital, such
facts showed that insured had been an "inmate" of a hospital, and there
fore constituted a breach of warranty.

In Error to the Circuit Court of the United States for the District
of Connecticut.

This cause comes to this court upon a writ of error by plaintiff
in the court below to review a judgment entered for defendant in the
United States Circuit Court for the District of Connecticut upon a
verdict rendered by direction of the court.

W. F. Kenney and Thea. M. Maltbie, for plaintiff in error.
F. W. Jenkins and Chas. E. Gross, for defendant in error.
Before WALLACE, LACOMBE, and TOWNSEND, Circuit

Judges.

TOWNSEND, Circuit Judge. The plaintiff herein is the assignee
of, and beneficiary designated under, a policy of insurance for $5,000
issued by defendant to William H. Taylor on October 21, 1899. The
portions of the application for insurance signed by the insured which
are material to the questions involved herein are as follows:

"I agree, that I will abstain from the habitual use of opium or other
narcotics. and that this agreement, together with the answers and explana
tions given to the above various questions, inclusive of those propounded
by the medical examiner, and the written and printed statements to him
made, shall form the exclusive and only basis of the agreement between
me and the Security Mutual Life Insurance Company. That each and ever:\,
statement and answer made by me, as aforesaid, is material to the risk.
and I warrant each and every of said statements and answers, whether
written by my own hand or not, to be full, complete and true, and if any
8tatement or answer made as aforesaid is not full and complete, or is un
true in any respect, then the Policy of Insurance iS8ued hereon shall be
null and void. That should I fail to pay any of the premiums on or before
the day on which the same shall fall due, or fail to comply with any of
the terms of this agreement, or of any Policy issued hereon, in that event
f'aid Policy shall become null and void, and all moneys which shall have
been paid shall be forfeited to the said Company for its sole use and bene
fit. That the proofs of death required shall be made upon the blank forms
furnished by the Company, and shall include all information required thereby.
That all provisions of law forbidding any physician who has or shall have
attended me from disclosing any and all information which he acquired by
snch attendance together with any such provisions affecting the uses which
shall be made of this application or any part thereof, and all provisions of
law in conflict with or varying the terms of this agreement and the polic~

applied for, are hereby expressly waived. That the Policy hereby applied
for shall not be in force unless actually delivered to and accepted by me
during my lifetime and while in good health, and the first premium due
thereon actually received by said Company. No answer or statement made
to, or information possessed by any agent, medical examiner or other per
son, shall be admissible in evidence against tbis Company. or binding upon
it, unlE'ss actually written in tbis application over the signature of the ap
plicant.

"Dated at Hartford, this 16th day of Oct., 1899.
"William H. 'faylor."

"Part II.
"B. Give the name and residence of your medical adviser, or family

physician. Ans. Dr. Miller, Jacksonville, Fla.
"C. How long since were you last attended by a physician, or consulted

one? ADs. Not since childhood, if at all.
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"D. For what dIfficulty or dISllas~? Ans. Non~ that he has any remem
brance of. ... ... ...

"3. Occupation and EnvIronment.
"E. Have you ever chang~d r~sid~nce or traveled on account of your

health? Ans. !:\o. ... • ...
"6. Health Record.
"Have you ever been affected with any of the following named diseases or

conditions? (Answer 'Yes' or 'No' to each question.)
"Malaria. No. HoW' many attacks. ---. Disorder of liver. No. Rheu

matism. No. Gout. No. Syphilis. No. Disease of Brain or Spine. No. Se
vere Headache. No. Vertigo. No., Loss of Consciousness. No. Convulsions.
No. Paralysis. No. NervouS 'Exhliustion. No. Apoplexy. No. Asthma. No.
Spitting. of Blood. No. Bronchitis. No. Chronic Hoarseness. No. Chronic
Cough. No. Shortness of Ereath. No. Fainting Spells. No. Pleurisy, or any
chest or lung disease. No. Pain in Region of Heart. NO. Dyspepsia or In
digestion. No. Chronic Diarrhea. No. Biliary Colic. No. Jaundice. No. Dia
betes. No. Renal Colic. No. Gravel or Calculus. No. Immoderate flow of
Urine. No. Difficult or tedious Urination. No. Sunstroke. No. Fistula.
Anal.. No. Bleeding Piles, ,No. Varicose Veins. No. Appendicitis. No. Pal
pitation of Heart. No. DroPsy. No. Swelling of Feet or Face. No. Swelling
of Glands. No. Cancer or'Tumor. No. Chronic Ulcer or Abscess. No. Dis
charges from the Ear. No. ;.Difficulty in Swallowing. No. Yellow Fever. No.

"'.l'he. date. duration and severity of each disease answered affirmatively
must be fully described. (See Note III. Medical Report.) ... ... ...

"7. Clinical History.
"(Detail in brief upon the following form, the clinical history of any affec

tion experienced by the subject, as per his answers foregoing.)
"Never has had a physician to care for him that he remembered. ... ... ...
"E. Have you ever been an inmate of any Infirmary, Sanitarium, Institu

tion, Aliwlu,mor Hospital?. Ans. No. ... ... ...
"9. Habits.
"A. What is your practice as regards the use of spirits, wines, malt, liq

uors. or other alcoholic .. beverage? (See. Note IV. Medical Report.) Ans.
Kind: .Beer, Amount: About 4 glasses. How often: Per week. ... ... ...

"I hereby declare: That'I have reviewed and understand all of the above
questions and answers thereto,. and they are hereby made part of my applica
tion for. insurance in theSeeurity Mutual Life Insurance Company. and I
hereby warrant said answers, and each of them, as written, to be full. com
plete and.tr;ue; that I am the person described above and in part I of this
application signed by me, and that each of the questions in Part I and II
of my application was answered in writing before I signed the same. Also,
that I am free from any and all diseases, sicknesses, ailments and complaints,
except as above stated. That I will conform to and be governed by the ex
isting By-Laws of the company, anll the same as they may be hereafter
amended.

"Dated at Hartford, tbis 14th day of Oct., 1899.
"William H. Taylor."

On MayI4, 1900, the insured died. The remote cause of death, as
stated by his attending physician, was "phthisis pulmonalis, cough,
expectoration, fever, pleuritic pains, cold perspiration, rapid respira
tion," etc.

This action was brought to recover said sum of$S,ooo in the su
perior court for Hartford county, in the state of Connecticut, and
was duly removed by defendant to the Circuit Court of the United
States for .the District of Connecticut. On the trial of the cause·
there was much' evidence tending to show that several of the answers
contained in the application were untrue, in that deceased had for
years been in the habit of drinking various intoxicating beverages,
had had malaria, had been crippled by rheumatism, had spent his
winters in the south on .account of his health, and th~t in 1895 he
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was dangerously ill with double pneumonia, pleurisy, and bronchitis,
and was then attended by a physician, and that subsequently he was
attended at intervals during a period of four years by another physi
cian. There was also uncontradicted evidence that in July, 1899,
the deceased was admitted to a hospital, where he remained for
from one to two weeks. At the close of the testimony, counsel for
defendant requested the court to direct a verdict in its favor, 011 the
ground that the statements in the application for the policy were
warranties; that the testimony showed that certain of said state
ments, which were specifically called to the attention of the court,
were false; and that, therefore, by the terms of said contract, said
policy was null and void. The court, in its charge, declined to dis
cuss the evidence as to the various grounds stated in said motion,
but ruled that the statements in said application were warranties,
and instructed the jury· as follows:

"It is my opinion, after carefully considering the matter, that the evidence
does show that Mr. Taylor was for some little time, just shortly prior to the
issue of this policy, an inmate of the St. Francis' Hospital; and it seems to
me, under my view of the law with reference to that matter, that it is my
duty to instruct you to return your verdict for the defendant."

In the view which we take as to the correctness of the charge of
the court on this ground, it is unnecessary to consider the other de
fenses, which, when analyzed, lead to the same conclusion. The
exceptions challenge the rulings that the answers in said application
were warranties, and that the evidence showed that deceased was an
inmate of the hospital, and the direction of a verdict for defendant.
That under such a contract of insurance the answers to the ques
tions in the application are warranties, upon the literal truth of which
the validity of the policy depends, was decided by this court in Brady
v. United Life Insurance Association, 60 Fed. 727, 9 C. C. A. 252.
And where, as in this case, the answer of the applicant purports to be
a complete answer to the question, a policy issued on the faith of
such application is avoided by any substantial misstatement or omis
sion in said answer. But the burden of plaintiff's contention appears
to be that the word "inmate" is equivocal or ambiguous, and that,
therefore, the question whether deceased was an "inmate" of a hos
pital was a. mixed question of law and fact, and should have been
submitted to the jury in the light of the surrounding circumstances,
1n order that they might determine the intent of the parties and the
construction to be put upon the contract in view thereof. The per
tinent reply to this contention is that, if there was any doubt as to the
meaning of this question, it was open to the insured either to leave
it unanswered or to answer it by a "full, true, and complete" state
ment of the facts, or by a statement that he did not know whether
he had been such an inmate or not. But, irrespective of this sug
gestion, an examination of the record dispels all uncertainty as to the
falsity of the answer in any view of the meaning of the question. It
appears from the testimony of the plaintiff himself that he took de
ceased to St. Francis' Hospital at the suggestion of a physician, and
from the uncontradicted testimony of said physician, Dr. Sullivan,
who was plaintiff's witness, that at the request of plaintiff he visited
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deceased, professionally, and suggested his removal to the. hospital ;
that he went to the hospital, and examined deceased for 20 minutes
to half .anhour very carefully; that deceased was accepted at the
hospital as qis private patient, atld was a patient at and inmate of
the hospital during one or two weeJ<s. It was proved that the hos
pital was a chartered institution, with wards and nurses, was under
the charge of a physician, and was maintained by public contribu
tions. The hospital record was produced and showed that deceased
was admitted in the. medical class, that his physician was the said
Dr. Sullivan, that his disease was diagnosed as rheumatism, and that
the charge for his treatment was $7, which was paid. The only evi
dence relied on to modify the conclusions necessarily drawn from the
foregoing uncontradicted facts consists in the testimony of Dr. Sul
livan. On his direct examination he stated as follows:

"Q. What was done with Mr. Taylor after your visit? A. I thInk, at my
suggestion to Mr. FarrelI- .1 told him that, under the conditions the Brower
House was In, that It would Improve his environments, and be much more
comfortable and pleasantlY situated, If he would go out to St. Francis' Hos
pital, with which I wasaIIled. Q. You told hIm that you would give him
more convenience, and he would be under better environment at the hos
pital than he would get in the Brower House? A. Yes. St. Francis' Hos
pital had not been opened long; there were but few patients there; and it
would be quite inexpensive for him to stay there a short time."

He further testified on direct examination that he found nothing
the matter with deceased, and that he made the entry of rheumatism
in ordet to qualify the patient to be entered at the hospital. On
cross.,examination he testified that he ordered the removal of de
ceased to the hospital because "I could give him better care, and
under more satisfactory circumstances, at St. Francis' Hospital, than
he would receive at the Brower House." He explained that by bet
ter care he meant "better environment"-under better conditions
and that by "better conditions" he meant: "Well, if he touched a
button, he could have a servant come to his room any time day or
night; or if he wanted a change of blankets, or a hot drink-any
want could be attended to at once," and that he sent deceased there
"simply to put him where he could get good bed and board."

"Inmate" is defined' as follows:
"One who lives in the same house or apartment with another: a fellow

lodger; esp. one of the occupants of an asylum, hospital, or prison; by exten
sion, one who occupies or. lodges in any place or dwelling." Webster.

"One who is' Ii mate or associate in the occupancy of a place; hence, an in
dweller; an associated lodger or inhabitant; as the inmate of a dwelling house,.
factory, hospital, or prison." Century.

There is nothing to show that the word I'inmate" was used or un
derstood in. said application in any sense other than its ordinary
sense as thus defined. The presumption therefore is against any
different or teclmical use.

But, even if .the question could be considered, as contended by
plaintiff, as an. inquiry whether plaintiff had been admitted to the
hospital for medical treatment for disease, the uncontradicted evi
dence as to the circumstances under which the deceased w?~ taken
there under advice of a physician as his patient, and the character
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of his occupancy, satisfies this requirement. And in view of the
positive statements of the physician as to said facts the court would
not have been justified in submitting the case to the jury on the
theory of ambiguity or uncertainty because the witness said he sent
deceased there simply "to get good bed and board." If this state
ment be not rejected as either palpably untrue or an unjustifiable
conclusion of the witness, it must be so interpreted as to apply to the
case of a patient who required the sort of treatment implied by bet
ter conditions, environment, and service. In the modern treatment
of disease, especially of such a character as that from which the life
insured died some eight months after he left said hospital, nothing
further would have been necessarily helpful toward improvement
even in the case of an inmate for a long period. Therefore there was
not even a scintilla of evidence of ambiguity or contradiction to jus
tify the court in submitting the case to'the jury.

The cases cited by plaintiff on this point do not support his con
tention. In Chinnery v. Industrial Company, IS App. Div. SIS, 44
N. Y. Supp. 581, the inquiry was, "Has said life ever been under
treatment in any hospital, asylum, or other institution?" The an
swer was "No." This does not appear to have been a warranty, but
a representation, and the court held that the removal of a cinder
from the eye of the insured at a hospital was not "being under treat
ment," within the meaning of the policy, at least so as to be material
to her general health.

In Mutual Benefit Life Insurance Company v. Wise, 34 Md. 583,
there was this inquiry and answer in the application: "Q. Has the
party been, or is he now, employed in any military or naval service?
A. No." The fact was that he had been a chaplain in the Confed
erate Army. The court held that it should have been left to the jury
to determine whether a chaplain in the army is in the military service,
and, if so, whether insured was ever employed in such service. The
appellate court, therefore sustained the refusal of the court to charge
that the jury should find for the defendant if it should find that Mr.
Wise was a chaplain in the Confederate Army in the year 1862.
But there was no evidence that a chaplain is or is not in the military
service, and none to show that Mr. Wise was ever actually employed
in said service.

The other cases cited by plaintiff merely state the general rule of
construction in cases of ambiguity. But, as we have already seen,
there was no uncertainty in the terms of this contract. The ques
tion and answer were direct, the facts were fully within the knowl
edge of deceased, and were positively and untruly stated by him.

The judgment is affirmed, with costs.
125F.-44
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GRAVES v.SANDERS et at.

(Circuit Court of Appeals, Ninth Oircult. September 14, 1903.)

No. 904.

1. ATTORNBY AND CLIBNT-CHARAC'rER ,OF SERVICES-MEASURE OF COMl'ENSA
TION-AMOUNT INvor,vED-EvlDENCE.

Where attorneys were employed by defendant, who was a prospective
purchaser of amine; to render services, both professional and nonpro

:fessional, in examining the articles of incorporation, of the corporate
'qwner of the mine"an«i ,also to pass on the value of the mine, etc., the
admission of evidence in an action for the reasonable value of such
services as to the value of the' 'riJ.ine, the value of its production, ,and
the value of the capital stock of the corporation, was not error, especially
in view of a charge that it could be considered only for, the purpose of
determining the amount invol"ed in the transaction, and the results ob
tained to determine the nature of the responsibility assumed by plain
tiffs, and the reasonable value of their services.

2.· SAME-NEW TRIAI,-REVIEW. ,
The denial of a motion for a new trial by the Circuit Court cannot be

reviewed by the Circuit Court of Appeals.

InError to the Circui{Court of the United States for the District
of Montana. '

For opinion below, see 105 Fed. 849.
This is an action to recover the sum of $25,000 for and on ac~ount of advice

given and professional servicel!l rendered by the defendants in error as attor
neys at law, and for other services by them rendered,at the alleged special
instance and request of the plaintiff in error, in' and about examining, ascer
taining,arid reporting the title to, and the quality, character, and value of
a quartz mine in' Montalla.' rrbe action', was commenced in the District
Court of tbe First Judicial,District of the state of Montana, in and for the
county of LeWi~ and Clarke, but, upon petition of the plaintiff in error (de
fendant below); was removed to the Circuit Court of the United States,
Ninth Circuit, District of, ¥tmtana" by reason of the diverse citizenship of
the parties. The plaintiff t ,ln errOl,''' entered ,a general denial of the allega
tions of the complaint. EVidence was introduced on behalf of ,the defend
ants in error (plaintiffs below), but none in behalf of the plaintiff in error.
The trial resulted in a verdict in favor of the defendants in error in the sum
of $4,000, and judgment was entered accordingly. To reverse this judgment,
a writ of error was sued out to this, court.

E. B. Howell and Clayberg & Gunn, for plaintiff in error.
r. A. Walsh and W. F. Sanders, for defendants in error.. ,

Before GILBERT. ROSS, and MORROW, Circuit Judges.

MORROW,Circuit Judge. The assignments of error ,relate to
the admission of certain testimony, the'refusal to give certain request
ed instructions to the jury, anp the refusal to grant a new trial. The
testimony in question related to the value of the services rendered
by the defendants in error, consisting of professional services as at
torneys and counselors at law, and other services rendered in and
about examining, ascertaining, and reporting the title to, and the
quality, character, and value of, a certain quartz mine situated in
Jefferson county, Mont., known as the "Ruby Mine," and mill con
nected therewith, and the condition of the property, and its value,
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production, contents, and promise, with a view to the loaning of
money on, and the purchase by the plaintiff in error of, the stock of
the Gold Mountain Mining Company, the owner of the mine and mill.

It is contended by the plaintiff in error that the services upon
which recovery is sought were not legal or professional in their
nature, and that the principles of law applicable to the determination
of the reasonableness of attorneys' compensation do not govern
here; that no consideration should be given to the value of the
property involved, or the profit realized or loss suffered by the plain
tiff in error, but merely to the worth of the services rendered, inde
pendent of other considerations. The testimony on behalf of the
defendants in error tended to show that the services rendered by
them were worth $5,000, but it was not claimed that all the services
rendered were strictly of a professional character.

It appears further from the testimony on behalf of the defendants
in error that on July 30, 1897, the plaintiff in error, without any pre
vious arrangements with or notice to the defendants in error, tele
graphed from New York to the defendants in error, at Helena, Mont.,
where they were eng'aged in business as attorneys at law, asking
information about one Hewitt and his miues at a certain locality in
Montana. This information was sent by telegram and letter, and,
in accordance with telegraphic directions from the plaintiff in error,
the defendants in error selected one James E. Sites, described as a
"practical, honest miner," to visit the mining property in question
and examine it, and they thereafter transmitted his report to the
plaintiff in error. It appears that the plaintiff in error became finan
cially interested in the property, and in August and September of
the same year telegraphed the defendants in error for further in
formation, and asking that the same man who had previously ex
amined the property should make further reports of its then condi
tion; that such reports were made to the defendants in error, and
by them put into shape and transmitted to the plaintiff in error. It
does not appear that any further services were rendered after Sep
tember. In the correspondence and telegrams which passed be
tween the parties, and are introduced in evidence, no mention is made
of fees or compensation for services. The bills of Sites, who ex
amined the property, are in evidence; and it is testified that they
were paid by the defendants in error, and the amounts collected by
them from the plaintiff in error. One of the defendants in error,
at least, appears to have been a friend of the plaintiff in error, but it
is not apparent from the correspondence whether the services re
quested were because of the friendship existing, or because profes
sional services were required. It is testified that one of the de
fendants in error went to the office of the Secretary of State and ex
amined the articles of incorporation of the mining company whose
stock the plaintiff in error was purchasing, but, other than this,
the services rendered seem to have consisted of the obtaining of in
formation from persons familiar with the mine, the sending of a
man to examine the mine, and in preparing and transmitting his
reports. The plaintiff in error invested some $15,000 in the mine,
according to the testimony, for which he received 150,000 shares,
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and there i~ some testimony to the effect that he afterwards pur
chased 50,000 shares in addition; making 200,000 shares of the
300,000 shares of the capital stock of the company. The reports
sent to him by the defendants in error were favorable in character,
and it is apparent from the correspondence that the plaintiff in error
relied upon the information received from the defendants in error,
and expected them to look out for his interests in the matter. Tes
timony was introduced to the effec.t that at one time, after the plain
tiff in error had purchased this stock, offers were made for it of
from $1 to $1.50 per share. Whether he sold any of his stock or
not, or whether he made or lost on the entire transaction, is not
shown, although, according to th~ testimony, the stock had little, if
any, value at the time of the trial. The plaintiff in error does not
deny that the defendants in error rendered the services stated, but
he contends that they are entitled to merely the reasonable worth'
of the services, independent of any consideration of the value of the
property involved, or the benefit resulting to the principal or em
ployer. The rule governing cases of this character is stated very
clearly by Mr. Justice Field in Forsyth v. Doolittle, 120 U. S. 73,
74, 7 Sup. Ct. 408, 30 L. Ed. 586. In that case an attorney sued to
recover compensation for his services, not only as an attorney in
defending a foreclosure suit, but for his services in negotiating a
sale of property. The court held that evidence of the value of the
property involved was admissible, and, with regard to compensation
for the services rendered, said:

"The services for which compensation is sought were not only those re
quired of attorneys and counselors at law, but were also those of negotiators
seeking to accomplish the result desired, by consultation with proposed pur
ehasers, and presentation to them of the advantages to be derived from the
property, present and prospective. Varied" as were the legal services of the
plaintiffs, It is plain from the testimony that those rendered by negotia
tion and consultation, and presentation of the uses to which the property
could be applied, were far more effective and important. This fact neces
sarily had a controlling weight in estimating the value of the services. It
is difficult to apply to such services any fixed standard by which they can
be measured, and their value determined, as can be done With reference to
services purely professi<maI. There is a tact and skill and a happy man
ner with some persons, which render them successful as negotiators, while
others, of equal learning, attainments, and intellectual ability, fail for the
want of those qualities. The ·compensation to be made in such cases is,
by the ordinary judgment of business men, measured by the results ob
tained. It is n,ot limited by the time occupied or the labor Qestowed. It is
from overlooking the difference in the rule by which compensation is· meas
ured in such cases, and that' in cases where the services are strictly of a
professional nature, that several objections are urged for reversal of the
judgment recovered." ,

The court below in the present case instructed the jury that testi
mony relative to the value of the mine, the value of its production,
and the value of the capital stock of the mining company, could be
considered only for the purpose of .<:I~termining the amount involved
in the transaction, and the results obtained, to determine the nature
of responsibility assumed by the defendants in error, and the reason
able value of their services. 'Onder the rule above announced by
the Supreme Court, there was no error in admitting the testimony
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objected to, especially with the explanation as to its weight con
tained in the instruction.

Further error is specified in the refusal of the court to give cer
tain instructions requested by the plaintiff in error. Without going
into detail, we are of the opinion that the instructions given covered
the matter of the refused instructions, and in quite as favorable a
form to the plaintiff in error as to the defendants in error.

With regard to the error assigned in the refusal of the court to
grant a new trial "because the damages are excessive, and the ver
dict appears to have been rendered under the influence of passion
and prejudice," it is sufficient to say that a motion for a new trial
cannot he reviewed by this court. N. P. Ry. Co. v. Charless, 51
Fed. 562, 2 C. C. A. 38o; G. N. Ry. Co. v. McLaughlin, 70 Fed.
669, 676, 677. 17 C. C. A. 330; Sun Printing & Publishing Ass'n
v. Schenck, 98 Fed. 925,40 C. C. A. 163; Laber v. Cooper, 7 Wall.
565, 19 L. Ed. lSI; Railroad Co. v. Winter's Adm'r, 143 U. S. 60,
70, 12 Sup. Ct. 3S6, 36 L. Ed. 71; City of Lincoln v. Power, lSI U.
S. 436, 14 Sup. Ct. 387, 38 L. Ed. 224.

There being no error apparent in the action of the court upon the
trial, and no showing that the procedure was not in every respect
regular, whatever may be the opinion of the appellate court as to the
amount of the verdict, it must affirm the judgment.

LAVIN, Immigrant Inspector, et a!. v. LE FEVRE et al.

(Circuit Court of Appeals, Ninth Circuit. November 2, 1903.)

No. 948.

1. ALIENS-DEPORTATION-QUEBTION FOR COURT. .
Whether the executive officers of the government, in deporting an alien

emigrant, are proceeding according to law, is a judicial question, which
may be inquired into on habeas corpus.

2. SAME-To WHAT COUNTRY DEPORTED.
Under Act March 3, 1891, c. 551, §§ 10, 11, 26 Stat. 1086 [U. S. Compo

St. 1901, p. 1299], providing that all aliens unlawfully coming into the
country shall, if practicable, be immediately sent back on the vessel by
which they were brought in, and that any alien unlawfUlly coming into
the country may be returned as provided by law at any time within a
year thereafter, where alien emigrants unlaWfully came into the coun
try from France, are then temporarily absent in British Columbia, and
return within a year from their arrival from France, they are properly
deported to France.

Appeal from the Circuit Court of the United States for the North
ern Division of the District of Washington.

Habeas corpus proceedings were instituted by counsel on behalf of the ap
pellees in the superior court of the state of Washington for King county, al
leging their illegal detention at Seattle by the appellant Sister Superior 1\1.
\ngelique, of the House of the Good Shepherd; said detention being by au
thorityand request of the appellant James P. Lavin, United States immigrant
inspector. After the service of the writ of habeas corpus upon the sister
superior, the appellants petitioned the United States Circuit Court for the Dis
trict of Washington, Northern Division, for the removal of the proceedings to
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the Circuit Court. Thereupon a writ of, certiorari'was issu~d to the state court.
and the proceedings rempved to the federal court. Thereafter the appellants
made a return and answer to the petition for habeas corpus, showing: That
the appellant James P. Lavin was a revenueoflicer and immigrant inspector
for the collection district of Puget Sound. That the appellees were natives
of the Republic of France. That the appellant Lavin had theretofore, in the
discharge of his duties as such officer, removed the appellees from the steam
ship Rosalie upon its arrival at Seattle from Victoria, British Columbia, from
which port they had been brought to Seattle. That said removal was for the
purpose of investigating whether they were immigrants properly entitled
to enter the United States. That a board of special inquiry was convened,
consiSting' of the Treasury and revenue officers, in accordance with the law
and the regulations of the Treasury Department, to determine the eligibility
of the appellees to land in the United States. That upon such investigation
it had been found and determined that appellees had, within one year prior
thereto, been imported into the United States at the port of New York from
France for the purpose of prostitution. That it had been further found, and
dEitermined that each of them was a pauper, and likely to become a public
charge. That it had been further found that, Immediately prior to their
having been taken from SUch vessel for such purpose by the appellant Lavin,
they had left the United States, and gone to Victoria, British Columbia, from
which place they were returning to the United States when so taken and re
moved from said vessel. That upon such findings it had been determined and
concluded by said board that the appellees were not lawfully entitled to be
in or, enter the United States, and that they should be deported and re
turned to the country to which they belonged, and from whence they came.
Thereafter the facts and findings 'of said board of special inquiry were for
warded to the Secretary of the Treasury for the purpose of having the ques
tion of the country and port to which the appellees should be deported and
returned determined by said Secretary. That while said question was pending
before the Secretary of the Treasury the court made an order and judgment
finding the facts and causes of detention of the appellees by the appellants
as set forth in the return, and finding further that the only action warranted
by the government and its officers, upon the facts found, was the deportation
and return of the appellees to Victoria, British Columbia, at the expense of
the steamer bringing them to this country, and thereupon the court entered
an order and judgment accordingly. Thereafter the Secretary of the Treasury
issued his warrant directing the appellant James P. Lavin, immigrant in
spector, to arrest the appellees and remove them to the port of New York for
deportation to France. Upon the receipt of said warrant the appellants made
n supplemental return showing the fact of the issuance of such warrant,
and petitioned the court to modify its order and judgment by striking out so
much thereof as required the appellant to return the appellees to the steam
ship that brought them to Seattle, "to be by said vessel at its own expense
returned to Victoria, British Columbia," leaving the appellant Lavin free to
carry into effect the warrant of the Secretary of the Treasury. Upon a hear
ing upon this supplemental return and petition, the court found that the ap
pellees had only been temporarily removed from the steamer bringing them
to Victoria, for the purpose of examination as to their fitness as immigrants
by the Treasury officials, and that the only action warranted under the law
was the refusal to the appellees of the right to land in this country, and the
only country to which they could be lawfully returned upon the refusal of the
right to land was the country from which they had come immediately prior
to such rejection, to wit, to British Columbia. The court found that the ap
pellees, not haVing landed in this country, and not haVing been found here,
were not subject to deportation by warrant of the Secretary of the Treasury
to the country to which they belonged, and from which they originally came,
to wit, France. The court thereupon denied the petition for a rehearing and
modification of the judgment, and ordered and directed the appellant James
P. Lavin, immigrant inspector, to carry into effect the original order and judg
ment of this court. From these orders and judgments the present appeal is
prosecuted by the United States attorney for and in behalf of the immigrant
inspector and the sister superior of the House of the Good Shepherd.
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Jesse A. Frye, U. S. Atty., and Edward E. Cushman, Asst. U. S.
Atty., for appellants.

H. C. Gill, H. B. Hoyt, and H. S. Frye, for appellees.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

MORROW, Circuit Judge (after stating the facts as above). The
errors relied upon by the appellants are, first, that the question of
the deportation of the appellees was within the judgment and the
jurisdiction of the Secretary of the Treasury, and not within the ju
risdiction of the Circuit Court; second, that after assuming juris
diction the court erred in determining, contrary to the determina
tion of the Secretary of the Treasury, that the appellees should be
returned to British Columbia, and not to France. .

The court below found the cause of the detention of the appellees
to be as set forth in the return of the appellants to the writ of ha
beas corpus. This return showed that the executive officers of the
government had, upon investigation, determined that the appellees
were alien immigrants, and belonged to a class of persons excluded
by law from coming to the United States; that upon such investiga
tion it was found and determined that said immigrants had witbn
one year prior thereto been imported into the United States at the
port of New York from France for the purposes of prostitution;
that each of them was liable to become a public charge; that imme
diately prior to being taken from the vessel that brought them to
Seattle they had left the United States and gone to Victoria, from
which place they were returning to the United States.

The deportation of alien immigrants of the class to which appel
lees belong is provided for in sections IO and I I of the act of March
3, 1891 (26 Stat. 1086, c. 551 [U. S. Compo St. 19°1, p. 1299]), as
follows:

"That all aliens who may unlawfully come to the United States shall, if
practicable, be immediately sent back on the vessel by which they were
brought in. The cost of their maintenance while on land, as well as the ex
pense of the return of such aliens, shall be bome by the owner or owners of
the vessel on which such aliens came."

"That any alien who shall come into the United States in violation of law
may be returned as by law provided, at any time within one year thereafter,
at the expense of the person or persons, vessel, transportation company, or
corporation bringing such alien into the United States, and if that cannot be
done, then at the expense of the United States."

The supplemental return of the immigrant inspector shows that
the Secretary of the Treasury had issued his warrant directing the
immigrant inspector to arrest the appellees and remove them to the
port of New York for deportation to France. It has been repeatedly
held that the executive officers of the government have exclusive
jurisdiction to determine the right of an alien immigrant to land
and come into the United States. Nishimura Ekiu v. United States,
142 U. S. 651, 660, 12 Sup. Ct. 336, 35 L. Ed. II46; Lem Moon Sing
v. United States, 158 U. S. 538,15 Sup. Ct. 967, 39 L. Ed. 1082;
Fok Yung Yo v. United States, 185 U. S. 296, 305, 22 Sup. Ct. 686,
46 L. Ed. 917: The Japanese Immigrant Case, 189 U. S. 86, 23
Sup. Ct. 61 J, 47 r... Ed. 721. It is equally clear that these officers
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have jurisdiction to carry their judgment into execution in the man
ner provided by law. United States v. Yamasaka, 100 Fed. 40 4, 40
C. C. A. 454. But whether, in deporting an alien immigrant; they
are proceeding according to law, is a judicial question, and may be
inquired into by the court upon writ of habeas corpus. The court
below had jurisdiction, therefore, upon the supplemental return of
the immigrant inspector, to inquire into the legality of the warrant
of deportation; but we think the finding of the court, that the facts
and causes of detention of the appellees were as set forth in the re
turn, disposed of the question. If the appellees were alien immi
grants who had been imported into the port of New York from
France within one year, and their absence from the United States
just prior to their arrival at Seattle was only temporary, as the find
ing of facts indicates, then their deportation to France would appear
to be, under the circumstances, according to law.

The judgment of the Circuit Court is modified, with instructions
to vacate its order of deportation, discharge the writ of habeas cor
pus, and remand the appellees to the custody of the immigrant in
spector.

OAMPBELL v. H. HACKFELD & CO., Limited.

(Circuit Court of Appeals, Nintb Circuit. October 26. 1903.)

No. 942.

1. ADMIRAf,TY JURISDICTION-AcTION FOR TORT-LOCALITY OF INJURY.
Tbe fact of locality alone does not give a court of admiralty jurisdic

tion of an action for a tort ~()mmitted on tbe bigh seas or navigable wa
ters, but it must furtber appear that tbe tort was maritime in character,
baving some relation to a vessel or its owners.

2. SAME-AcTION AGAINST STEVEDORE BY EMPLOYE.
An action against a contracting stevedore by an employ~ to recover

for personal injuries sustained while discharging a vessel, through the
alleged negligence of defendant or his otber employlis, is not within the
admiralty jurisdiction, where no fault is charged against the vessel, her
owners, officers, or crew.

Appeal from the District Court of the United States for the Dis
trict of Hawaii.

J. J. Dunne and Gill & Farley (R. W. Breckone, of counsel), for
appellant.

Kinney, McClanahan & Bigelow, for appellee.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY,

District Judge.

ROSS, Circuit Judge. This cause comes here on appeal from a
decree of the District Court for the District of Hawaii sustaining
an exception of the appellee to the jurisdiction of the court over
the parties or the cause of action stated in the libel, and dismissing
the libel, without prejudice, for want of jurisdiction.

The libelant was a stevedore, and the libelee a corporation engaged
in the business of loading and unloading vessels at Honolulu. The
libel shows that in pursuance of its business the libelee on the 26th
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-day of July, 1902, undertook to unload a cargo of coal from the Nor
wegian bark Aeolus, then anchored in navigable waters of the port
of Honolulu, and that the libelant was one of the libelee's employes
engaged in that work; that while so engaged in the hold of the ves
sel the libelant was, by reason of the carelessness of the libelee and
of other of its employes, severely injured, for which injury he asked
damages. Not only does the libel fail to allege anything against
the ship, its owner, officers, or crew, but it affirmatively alleges "that
the persons who were engaged in the unloading of said bark Aeolus
were all employes of said defendant, and not members of the crew,
or employes of said bark Aeolus, and not fellow servants of any
capacity with any of the employes of said bark Aeolus."

Instances are numerous in which stevedores have maintained libels
for injuries sustained by reason of defective machinery or appliances
of the ship, or by reason of the negligence of its owner or of some
of its officers or crew. Many of such cases are referred to in The
Anaces, 93 Fed. 240, 34 C. C. A. 558, and in the briefs of counsel
in the present case. But no case has been cited, and it is asserted
by counsel that no case can be found, where a stevedore was allowed
to maintain in a court of admiralty an action for damages, against
the stevedore who employed him, for injuries sustained by reason
of the negligence of the head stevedore, or of one or more of his
other employes. The mere fact that no such case can be found in
the books tends strongly to show that they are outside the acknowl
edged limit of admiralty cognizance over marine torts, for it would
be little short of absurd to suppose that there have not been hun
dreds and hundreds of instances where stevedores have been injured
in their work through the negligence of the contracting stevedore
or of some of his employes. The Plymouth, 3 Wall. 20, 37, 18 L.
Ed. 125; The Queen v. Judge of the City of London Court, Q. B.
Div. vol. 28, 1892, pp. 273-298.

The fundamental principle underlying all cases of tort, as well as
contract, is that, to bring a case within the jurisdiction of a court of
admiralty, maritime relations of some sort must exist, for the a11
sufficient reason that the admiralty does not concern itself with non
maritime affairs. In concluding his great opinion in the case of De
Lovio v. Boit et aI., 2 Gall. 398, 474, Fed. Cas. No. 3.776, Judge
Story said:

"On the whole, I am, without the slightest besitation, ready to pronounce
that the delegation of cognizance of 'all civil cases of admiralty and mari
time jurisdiction' to the courts of the United States comprehends all maritime
contracts, torts, and injuries. The latter branch is necessarily bounded by
locality. The former extends over all contracts, wheresoever they may be
made or executed, or whatsoever may be the form of the stipulations, which
relate to the navigation, business, or commerce of the sea."

Torts, as well as contracts, not maritime, are outside of admiralty
cognizance.

It is quite true that in many of the decisions of the Supreme Court.
as well as of the Circuit Courts of Appeals and of the Circuit and
District Courts, the broad statement is made that in cases of tort
the sole test of jurisdiction is locality; and that fact is made the
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basis of a criticism of the decision of the court below in the present
case, found in the Harvard Law Review for January, 1903 (16 Harv.
Law Rev. 210, 2II), in which it is said that that decisioIi~

"Infringes a rule which originated in the very nature of adm:~ralty jurIs
diction, Ilnd which has been satisfactory· in its practical operation. This
test htu) lieen all but universally regarded as the sole one. See The Ply
mouth, supra.. The single authority to the contrary is the somewhat ob
scurely stated dictum of a text-writer. Benedict, supra, 308. The principal
case seems, then, at variance with the spirit of the previous cases, even
though reconcilable with the points actu~lly decided. Not only would the
adoption of its doctrine unsettle a rule Which has long been assumed to be
law, but it would make the question of jurisdiction over torts subject to the
difficulty which so often pel'plexes cases of contract, namely, the necessity
of deciding in each case what is a maritime relation. The decision in the
principal case seems, therefore, unfortunate, oO.S increasing complication and
uncertainty in the law, Without, apparently, securing any practical gain to
compensate for these disadvantages."

It is expressly admitted in this article that "in every instance
which has been found, however, a maritime relation such as is re
quired by the court" below, has, in fact existed.

It is a <;:ardinal rule that the language of every court must be con
strued with reference to the case rp.ade for decision, and should not
be extended so as to embrace cases that could hardly have been
within its contemplation when using the language. Take, for in
stance, the expression of the Supreme Court in the case of The
Plymouth, supra, in respect .to ,the point in question, where it is said,
'''Every species of tort, how'ever occurring, and whether on board a
vessel or not, if upon the high seas or navigable waters, is of ad
miralty cognizance." That language is quite as broad as, if not
broader than, that used by any other court in any of the cases upon
the subject, and, taken literally, would include within the jurisdiction
of the admiralty court avery celebrated case that arose on the Bay
of San Francisco in the year 1870, when A. P. Crittenden, a dis
tinguished lawyer of California, was shot by Laura D. Fair on board
the ferry steamer EI Capitan, while making one of her trips from the
Oakland Mole to her slip at San Francisco. But we think it would
surprise the Supreme Co~rt to be told that by saying, as it did in
the Plymouth Case, that "every species of tort l however occurring,
and whether on board a vessel or not, if upon the high seas or nav
igable waters, is of admiralty cognizance," it in effect decided that
such a tort as Mrs. Fair committed on Crittenden fell within ad
miralty cognizance; If the language of the courts to the effect that
locality is the sale test of. admiralty jurisdiction in cases of tort
is to be given the broad interpretation contended for by the appel
lant and by the Law Review referred to, then every case of bat
tery committed by one passenger on another on board any ship
anchored in navigable waters at any port or wharf is within the ju
risdiction of the court having admiralty jurisdiction over the place.
Such an interpretation is, in our opinion, wholly inadmissible, and
such consequences very clearly show the danger of losing sight, in
construing the language of a court, of the case about which it is
speaking. In The Plymouth, for example, the case the court had
for decision was one for damage done wholly on land, but in which
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the cause of damage originated on water within the admiralty ju
risdiction of the trial court. There flames from a steam propeller
anchored in the Chicago river set fire to some packing houses on
land, and for the damage thus done it was sought to maintain a suit
in the admiralty court. One of the arguments in favor of the ju
risdiction was that the vessel which communicated the fire to the
buildings was a maritime instrument or agent, and hence charac
terized the nature of the tort, and made of it a maritime tort. The
court held that to be a misapprehension, and it was in answer to that
contention that it said, "The jurisdiction of the admiralty over mari
time torts does not depend upon the fact that the injury was inflicted
by the vessel, but upon the locality-the high seas or navigable wa
ters-where it occurred," and immediately added the clause here
tofore quoted: "Every species of tort, however occurring, and
whether on board a vessel or not, if upon the high seas or naviga
ble waters, is of admiralty cognizance."

In this connection, we quote a few paragraphs from the opini~n

of Lord Esher, Master of the Rolls, delivered in a late case III

England (hereinafter further referred to), where it was sought to
maintain in a court of admiralty an action in personam against a
pilot in respect of a collision between two ships on the high seas,
caused by his negligence:

"It is said that there is a decision of Dr. Lushington in favor of the juris
diction, and (merely to show the danger of taking words from a judgment
without looking further) I will at once grapple with it. In The Sarah, Lush.
549, Dr. Lushington said at page 550: 'TI.Ie court has original jurisdiction,
because the matter complained of is a tort committed on the high seas.'
There, it is said, is a declaration by Dr. I.ushington that he had jurisdiction
over all torts committed on the high seas. That case was decided in 1862;
but if we turn to the earlier case of The Ida, Lush. 6, in which the subject
llJatter was the willful cutting of a bark adrift, Whereby she capsized a
barge which contained cargo, Dr. Lushington says at page 9: 'The court,
however, is still further indisposed to exercise jurisdiction on account of the
peculiar nature of the act for which the plaintiffs are now trying to render
the defendant's ship liable. The court, it must be remembered, has never
exercised a general jurisdiction over damage, but over causes of collision
only.' Therefore, by what he said in The Sarah, Lush. 549, he really did
not mean every tort committed on the high seas, but only wrongful col
lisions; and he limited himself in The Ida, Lush. 6, by saying, in effect,
that the jurisdiction of the admiralty had never extended to all torts on the
high seas." The Queen v. The Judge of the City of London Court, Queen's
Bench Division, vol. 28, 1892, pp. 273, 292.

In the case of Insurance Co. v. Dunham, I I Wall. I, 20 L. Ed.
90, the Supreme Court pointed out that it had frequently been de
cided by that court-
"That the admiralty and maritime jurisdiction of the United Statefi is not
limited either by the restraining statutes or the judicial prohibitions of Eng
land, but is to be interpreted by a more enlarged view of its essential nature
and objects, and with reference to analogous jurisdictions in other countries
constituting the maritime commercial world, as well as to that of England."

And as to contracts (the case then before the court) said:
"The English rule, which concedes jurisdiction, with a few exceptions,

only to contracts made upon the sea, and to be executed thereon (making
locality the test), is entirely inadmissible, and that the true criterion is the



700 125 FEDERAL REPORTER.

nature and subject-matter of the contract, as whether it was a maritime
contract, having reference to maritime service or maritime transactions."

The locality test was there discarded as to contracts, because, as
the jurisdiction conferred on the United States courts "compre
hends all maritime contracts, torts, and injuries," the true criterion
in the case then before the court was, not the place where the con
tract was made, but the nature and subject-matter of the contract
that is to say, whether it had reference to maritime service or mari
time transactions.

In the case of torts, locality remains the test, for the manifest
reason that, to give an admiralty court jurisdiction, they must oc
cur in a place where the law maritime prevails. But this is by no
means saying that a tort or injury in no way connected with any
vessel, or its owner, officers, or crew, although occurring in such a
place or territory, is for that reason within the jurisdiction of the
admiralty. On the contrary, it is, as has been seen, only of maritime
contracts, maritime torts, and maritime injuries of which the United
States courts are given admiralty jurisdiction. These views are not
in conflict with any decision brought to our notice, or that we have
been able to find. They are not only, in our opinion, based on sound
reason, but also find support in Benedict's Admiralty (3d Ed.) § 308,
where that learned writer says:

"Cases of torts on the high seas, superaltum mare, have always been held,
even in England, to be within the jurisdiction of admiralty. And the juris
diction in such cases has usually been held to depend upon locality, em
bl'acing only civil torts and injuries done on the sea, or on waters of the
sea where the tide ebbs and flows. It depends upon the place where the
cause of action arises, and that place must be the waters which are subject
to the admiralty jurisdiction. It may, however, be doubted whether the
civil jurisdiction, in such cases of torts, does not depend upon the relation
of the parties to a ship or vessel, embracing only those tortious violations
of maritime right and duty whicb occur in vessels, to which the admiralty
jurisdiction, in cases of contracts, applies. If one of several landsmen bath
ing in the sea should assault or imprison or rob another, it has not been
held here that the admiralty would have jurisdiction of the action for the
tort."

In the case of The Queen v. The Judge of the City of London
Court, supra, which is a very much str.onger case in favor of the juris
diction claimed than is the case at bar, Lord Esher, M. R, in con
sidering on what, under the English law, does the jurisdiction of the
admiralty court depend, said:

"It does not depend merely on the fact that something has taken place on
the high seas. That it happened there is, no doubt, irrespective of statute,
a necessary condition for the jurisdiction of the admil'alty court; but there
is the further question, what Is the subject-matter of that which has hap
pened 011 the high seas? It is not everything which takes place on the high
seas which is within the jurisdiction of the admiralty court. A third con
sideration is, with regard to whom is th.e jurisdiction asserted? You have
to consider three things-the locality, the subject-matter of complaint, and
the person with regard to whom the complaint is made. You must con
~ider all these things in determining Whether the admiralty court has juris
d1ction."

The opinion of his lordship in the case cited is a very lucid and
instructive one, and will well repay perusal.
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We are of opmlOn that the ruling of the court below was right,
that it is not in conflict with any previous decision of which we are
aware, and that it in no way tends to unsettle any rule of admiralty,
or to introduce into that branch of the law arty complication or
uncertainty.

The judgment is affirmed.

SALI!\G v. BOLANDER.

(Circuit Court of Appeals, Ninth Circuit. September 21, 1903.)

No. 937.

1. LIFE INSURANCE-ApPLICATION FOR CHANGE OF BENEFICIARIES.
An application for change of beneficiaries in a life policy, merely signed

by part of the beneficiaries before death of insured, can have no effect.
2. SAME-RELINQUISHMENT OF RIGHTS-WANT OF CONBIDEilATION.

Though It is the Intention of beneficiaries in a life policy by delivery of
an instrument to the administrator after death of insured to evidence
relinquishment of their rights, It being without consideration, they may
revoke it.

8. PI,EADING-ALLEGING INTENTION OF INSTRUMENT.
It will not avail one setting out an instrument, which is plainly

an application by beneficiaries to change the beneficiaries, to allege that it
was intended as an assignment, though such allegation is not denied.

4. BILL OF EXCEPTIONS-EvIDENCE-PRESUMPTION O"S ApPEAL.
In the absence of proof in the bill of exceptions that it contained all

the evidence, it will be presumed on appeal that there was evidence to
sustain the rUling below that execution of an assignment was authorized,
the bill purporting to contain only the evidence to which any objection
was taken by defendant.

IS. REPI,EVIN-DAMAGES FOR DETENTION.
Plaintiff In replevin for life policies may recover damages for their de

tention after they are delivered to the marshal under the writ, defend
ant's continued maintenance of his defense and insistence of his rigbt
thereto preventing plaintiff from recovering of the insurance company
till the end of the litigation.

6. SAME-RATE OF INTEREST.
The rate of interest being lowered by statute pending a replevin SUit,

the successful plaintiff will recover as damages interest measured by the
old rate up to the time of the change, and by the lower rate thereafter.

In Error to the Circuit Court of the United States for the District
of Oregon.

This is an action In replevin, brought by the defendant in error against
the plaintiff in error to recover the possession of two insurance policies is·
sued by the Mutual Life Insurance Company of New York upon the life of
Henry N. Bolander. The policies were issued in September, 1884, for $2,040
and $2,170, respectivel~T. By their terms, upon the death of the insured
the policies were payable to his wife, Anna M. Bolander, for her sole use,
if liVing, and, if not living, to such of the children of her body as should
be living at the time of her death. She died July 28, 1897, leaving sur·
viving her eight children, who became the beneficiaries under the policies.
The insured survived her death one month, and died intestate August 28,
1897. In the interval between the death of Anna M. Bolander and the death
of the insured, for the purpose of surrendering the policies and obtaining

~ 4. Exclusion of evidence from bill ot exceptions, see note to Ladd v. Min·
Ing Co., 14 C. C. A. 248.



702 125 FlDDEHAL HEPOHTER.

instead thereof new polidespayable to Henry N. Bolander, the Insured,
"his executors, administrators, or assigns,," a written application to the In
surance company was prepared for the signatures of the children, containing
a request for such chaIlg~, and a covenant tnat all t4e statements made in
tbe orig1nal application l'tnd declaration for the policies of insurance were
full, complete, and true, and were to be made the basis of the contract be
tween them and the company for the new policies solicited. Seven of the
children signed this application before the death of Henry N. Bolander, but
one of them did not sign it until September 16, 1897, and Henry N. Bolander
never signed it. The application was not presented by the beneficiaries to
the insurance company, aI)d it was never acted upon by the company. No
new policies were issued. In October, 1897, the county court of l\Iultnomah
county, Or., a court of probate, appointed the plaintiff in error administrator
of the estate of HenryN. Bolander, deceased. He obtained from some of
the children of Anna M. Bolander and the intestate possession of the poli
cies, together with other papers and personal effects of the deceased, and,
in opposition to the wishes of the beneficiaries, inCluded them in his in
ventory of the property of the estate which he filed in the probate court,
and he caused the policies to be appraised as a part of the estate. On
August 28, 1898, the defendant in error, having obtained from all the other
beneficiaries a transfer of their rights and interests under the policies, de
manded of the plaintiff, In error the possession of the policies; but the latter
refused to surrender the same,contending that as administrator he was
entitled to their possession and the proceeds thereof as property of the estate.
The defendant in error then presented to the probate court his petition,
praying for an order reqUiring the administrator to show cause why his in
ventory should not be corrected by eliminating the policies therefrom. In
answer to that petition the administrator set forth the defenses that are
pleaded in his answer to the action. of replevin which is now before the
court, and alleged the execution by the beneficiaries of the application and
request to the insurance company to change the policies, and averred that
the same was made with the knowledge and consent of the insurance com
pany, and was intended for and was. an assignment of all the interest of
the persons who signed the same to the said Henry N. Bolander, his execu
tors, administrators, and assigns; and that after the death of the insured
the said application and request was delivered by the beneficiaries to the
administrator, and that he, as such administrator, had delivered the same
to the insurance company; and that after the death of the insured three
of the beneficiaries, at the request of the administrator, had, by an instru
ment in writing, confirmed the said application so made to said insurance
company, and in said instrument had directed the insurance company to
pay all moneJ's due under said policiee to the administrator. The plaintiff
in error further alleged that the policies .of insurance which were so orig
inally issued on the life of Henry N. Bolander were found among his per
sonal effects after Ilis death, and were delivered to said administrator by
some of the beneficiaries, and that the administrator bad received the same
in' good faith as property belonging to the estate, and had listed the same
in the inventory of property of said estate, and that a large number of
claims had been filed against the estate, for the payment of which there
was not sufficient property outside Of the policies of insurance. After a
hearing upon the issues so made, the probate' court made an order in accord
ance with the prayer of the petition. The administrator appealed therefrom
to the state circuit court, and that court affirmed the decree of the probate
court. The defendant in error baving·'iiJ. the meantime begun the present
action in replevin, the plaintiff in error interposed tbereto a plea in abate
ment, alleging tbe pendency of the said proceedings in the state courts, and
alleging that the said policies were in the custody of said state courts for
the purpose of administration, which purpose could not be interfered with
by, the said action of repleVin. A demurrer to the plea was overruled, and
tht>.reupon the action in replevin wll!l:held in abeyance until the determina
tion of the litigation in the state courts. The plaintiff in error appealed
from the decree of the state circuit court to the Supreme Court of Oregoll.
That court reversed the decree of the lower court, and remanded the cause,
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with instruction to dismiss the petition of the defendant In error In the
probate court on the ground that that court was concluded by the inventory
of the administrator, and had no power to order that the policies be elim
inated therefrom, or to adjudicate the title thereto as between diverse claim
ants; the court holding that, as against the administrator, the defendant
in error must litigate his right to the policies in a court of general juris
diction. Re Bolander's Estate, 38 Or. 490, 63 Pac. 689. After that decision
was rendered, issue was joined on the plea in abatement in the present
action, and the plea was overruled. Thereupon the plaintiff in error answer
ed, setting up in defense of the action the matters which constituted his
defense to the petition in the probate court. A demurrer was sustained to
those portions of the answer which pleaded as an affirmative defense the
execution of the written application for a change of the policies, and averred
that it was intended as an assignment, and that it was delivered by the
beneficiaries to the plaintiff in error as administrator, and was by him de
livered to the insurance company; that four of the eight heirs named were
not children of the insured, but were children of Anna M. Bolander by a
former husband; that claims had been filed against the estate for the pay
ment of which there was no property outside of the policies of insurance.
The ruling of the court sustaining the demurrer, and its rulings concerning
the admission of testimony taken for and in behalf of the defendant in error.
and the denial of the motion of plaintiff in error that the jury be instructed
to return a verdict for the defendant in the action are assigned as error.

Milton W. Smith, for plaintiff in error.
Bauer & Greene, for defendant in error.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge, after stating the case as above, deliv-
ered the opinion of the court.

It is contended that the court erred in sustaining the demurrer to
that portion of the answer which alleged that the written application
for the change of the policies was intended as an assignment of the
interests of the beneficiaries to Henry N. Bolander, his executors,
administrators, and assigns, and was delivered after the death of the
insured to the administrator, and was by him delivered to the insur
ance company. It is not alleged or claimed that the insured himself
joined in the application, or that it was ever delivered to him, or that
all the beneficiaries signed the same before his death. The instru
ment on its face is not ambiguous, and it requires no interpretation
and no extraneous evidence as to its intent. It is a simple request
and application for a change in beneficiaries of the policies. After
the death of Bolander, the application could have no efficacy for the
purpose for which it was originally intended, or for any purpose.
If, indeed, it was the intention of the beneficiaries, by subsequently
delivering this instrument to the administrator, to evidence their re
linquishment of their rights as beneficiaries, it was an act done with
out consideration of any kind, and it was subject to their revocation
at any time thereafter. The plaintiff in error insists that because he
has pleaded, and it is not denied by the defendant in error, that the
instrument was intended as an assignment, it must necessarily operate
as such. But the plaintiff in error cannot impute to the instrument
an intention which is not fairly deducible from its terms, and he can
not assert that an instrument which on its face is not as assignment
was intended as such. The intention is found in the instrument.
It is true that the intention of an instrument may, as between the
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parties· thereto, by virtue of an accompanying agreement, be shown
to be other than its terms import. Thus a deed absolute on its face
may be shown to have been intertded as a mortgage. But it would
not be enough in such a case for the g-rantor to allege that he in
tended that the deed should operate as a mortgage. So in this case
it is of no avail for the plaintiff in error to say that this instrument,
the meaning whereof is plain upon its face, was intended by those
who signed it to have a meaning different from what its plain words
import. It is unimportant that the defendant in error took no issue
upon the averment of the answer that the written application was in
tended as an assignment. By failing to reply to the answer, he ad
mitted only the facts which were well pleaded. To set forth the
written instrument in the answer, and then to plead that it was in
tended to have a meaning different from what it purports to be, is to
proffer averments which the instrument itself contradicts, and which
the court will disregard. Dillon v. Barnard, 21 Wall. 437, 22 L.
Ed. 673.

It is contended that the defendant in error failed to show that at the
commencement of the action the interests of all the beneficiaries in
both the policies had been assigned to him, and that the court erred
in admitting in evidence the assignment from one of the beneficiaries,
which purported to have been executed on her behalf by her attorney
in fact. The power of attorney which appears in the bill of excep
tions describes the policies and recites the death of the insured, and
gives power to the agent and attorJ;ley in fact in these words: "For
me and in my name and for my use and benefit to ask, demand, sue
for, and receive of and from the said insurance company all moneys
to which I am or may be entitled as one of the surviving children of
said Anna M. Bolander under the policies of insurance above de
scribed, and upon receipt thereof by, or the payment thereof to, my
said attorney, to make, execute, and deliver a general release or dis
charge for the same." We need not discuss the question whether
the power thus given is sufficiently broad to sustain an assignment
to the defendant in error for the purpose of collecting the amounts
due under the policies, for the reason that the bill of exceptions does
not purport to contain all of the evidence. It contains only the evi
dence offered at the trial "concerning the assignment to the plain
tiff or his ownership of the insurance policies in controversy to which
any objection was taken by the defendant." For aught that appears
to the contrary in the bill of exceptions, other evidence may have
been offered to which no objection was taken by the defendant show
ing the authority of the attorney in fact to execute the assignment, or
showing that before the commencement of the action the beneficiary
ratified the action of her attorney in fact, and that both the policies
were duly assigned to the defendant in error. In the absence from the
bill of exceptions of proof to the contrary, .it will be presumed that
such was the fact. The burden is upon the plaintiff in error to show
affirmatively that the trial court erred in its ruling. City of Mil
waukee v. Shailer & Schniglau Co., 91 Fed. 726, 34 C. C. A. 66;
Collier v. United States, 173 U. S. 79, 82, 19 SUR· Ct. 330 , 43 L.
Ed. 621; United States v. Patrick, 73 Fed. 800, 20 C. C. A. II, 18;
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Lincoln Savings Bank v. Allen, 82 Fed. 148, 27 C~ C. A. 87; Yates
v. United States, 90 Fed. 57, 32 C. C. A. 5°7; Union Pacific Ry.
Co. v. Harris, 63 Fed. 800, 12 C. C. A. 599.

It is assigned as error that the court entered judgment in favor of
the defendant in error for the recovery of damages measured by
the interest on the amount of the policies from August 28, 1898, at
the rate of 8 per cent. per annum. The assignment does not specify
wherein the error of the judgment entry consisted, but it is now said
that it was error, first, for the reason that the policies were delivered
to the marshal under the writ of replevin on July 2, 1901, and there
could be no damages for their detention after that date; and, second,
that the rate of interest on such demands, in the absence of an
agreement between the parties, was changed by the statute of Ore
gon on October 14, 1898, from 8 per cent. to 6 per cent. Laws
1898, p. IS. The attention of the trial court was not directed to
this alleged error.

We find no merit in the contention that there could be no dam
ages after the date of the surrender of the policies to the marshal.
The conduct of the plaintiff in error in continuing to maintain his
defense and in insisting on his right, as administrator, to possess the
policies, and to receive the amounts payable thereunder, operated
as a barrier to the payment of the policies by the insurance com
pany to the defendant in error until the end of the litigation.

We think,however, that the judgment should be modified by re
ducing the interest to 6 per cent. from the date of the change in
the interest law. With that modification, the judgment of the Cir
cuit Court is affirmed, with costs to the defendant in error.

MURRAY v. BENDER.

(Circuit Court of Appeals, Ninth Circuit. September 14, 1903.)

No. 836.

1 FIXTURES-THEATER FURNISHINGS-ATTAOHMENT TO BUILDING BY STOOK
HOLDER OF CORPORATION OWNER.

Where the owner of a majority of the stock of an opera house company
which owned the land on which an opera house was situated, for hill
own benefit as a stockholder and without any agreement with the com
pany, placed certain personal property in the building, consisting of
chairs, stage appliances, drop curtain, etc., all of which were annexed
to the building and were essential to its use for the purpose for which
it was built and adapted, such articles became fixtures, which passed to
an execution purchaser of the realty as a part thereof.

Appeal from the Circuit Court of the United States for the District
of Montana.

See 109 Fed. 585, 48 C. C. A. 555; II6 Fed. 813, S4 C. C. A. 317.
In Murray v. Bender, 109 Fed. 585, 48 C. C. A. 555, this court had before

it nearly all of the facts involved in this case. The decree of the lower court
in this case was also before this court in King v. Bender, 116 Fed. 813, 54
C. O. A. 317, and the judgment of this court on that appeal has disposed of
one of the questions involved in the present appeal. A statement of the facts
in this case appears to be necessary to a clear understanding of the law of

125F.-45 •
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the case, lis established, by the preVious judgment of this court, and the re
:malning 'questions to be ~etermined on this appeal.

In the year 1888 the Grand Opera House Company, aeorporation, was the
owner of certain real property in the city of Butte, in the then territory Of
Montana. On September 29, 1888,.;the corporation conveyed the premises to
one John Maguire, takiing from ,him a note secured by a mortgage for the
purchase price, amountiD;i to $17,000. After the execution, delivery, and re
cording of this mortgage, Maguire-undertook the erection of an opera house
upon the mortgaged premIses. In the construction' of this building :YIaguire
incurred considerable indebtedness'for labor performed and materials fur
nished for the bullding,'resulting in the creation of .liens upon the property
under the statute of the'istate. These liens were in due course of proceed
ings foreclosed by a dl!c;ree datedJ:apuary 27, 1890, and the property sold
thereunder on the 19th 'day of May, 1890. On April 10, 1891, the appellant,
Murray, who was the last of several redemptioners from such foreclosure
sale, became invested with the title ·to the property by sheriff's deed. On
May 29, 1891, the Opera, House Company commenced an action for the fore
closure of its mortgage upon the prop~rty, executed by Maguire in 1888. In
this action Murray was made' a party defendant, and in a decree entered on
March 12, 1895, it was adjudged that the mortgage lien upon the land was
superior to the title of MJurray, but, as to the building, Murray's title was
adjudged; to ,have priority over the mortgage lien. It was further adjudged
and deeree{ that Munay might at anY time after the sale of tae premises,
and before the expirationbf the period for redemption as provided by law,
remove from the ·said premises the building and improvements'thereon; but,
it he should fail to do so, Within the time prescribed, thenthe'building and
improvements should beGome a part and portion of, said lots, and, after the
time for removal specified in ilie decree, Murray should have no right to ;f.-e
move said improvements, or any of them. This decree was affirmed by the
Supreme Court Of the state on appeal. Opera-House Co. v. Maguire, 14 Mont.
558, 37 Pac. 607. The premises were sold; pursuant to the decree, on April
18, 189~" and were purchased by the Grand Opera House Company. The
right to redeem from this Bale expired under the law of t.lle state on October
18, 1896, but prior to that time negotiations were had between Murray and
the Grand Opera House Company for either a purchase or sale that would
vest the ownership of the entire property in one of the parties. But the
negotiations failed, and Murray proceeded to remove the chairs, scenery, and
other furniture from the building" ,and. the building from the lot. The chairs,
scenery, and other furniture were removed to a warehouse, and when Murray
had torn down the front end of the building it was suggested to him that
he could buy a controlling interest in the stock of the Opera House Com
pany, which would be much better than removing the building, as the build
ing was of brick. M)lnay thereupon bpught 1,000 or 1,100 shares of the stock
of the corporation, which gave him the controlling interest in it. He then
suspended the removal of the building, and proce'eoed to reconstruct it.
When the buildIng was reconstructed,"Munay had the chairs, scenery, and
other furniture remo'ved to theoPetii house. This removal was completed
by December 3, 1896, and on Decemt:ie~ 10, 1896, the opera house was opened
to the pUblic., ' ' .. ,

On December S, 1896, John O'RO,urke commenced 8nadion against the
Grand Opera'H!>use Company; joining in his complaint two causes of action,
one upon the 'promissor;v note of the cqrporation for $762, the other for $585,
claimed by O'Rourke to have been paid out by him for the corporation. On
the same <Jay, under writ of attachment issued in sald cause, for both causes
of action, the property of the Opera House Companywas1ttached. The cor·
poration appeared and answered the complaint, not controverting the first
cause of action, but denying the facts alleged as to the second. On September
16, 1897, judgment was renjlered for O'Rourke on the ,first cause of action,
and the case continued, pending as to the other. Upon the judgment so made
and entered an execution Was ,issued; lI,J:1.d upon December 27, 1897, the at
tached property was sold by the sl1eI;Jtt to Silas F. King. On December 3,
]896, the same day on whichO'Rollrke's action was begun, John O. Bender,
the appellee in the present case, begau.an action against the corporation
upon three causes of action, aggregating $700, and on the same day attach-
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ment was issued upon his complaint, and thereupon the property of the Opera
House Company was attached, subject to the attachment of O'Rourke. The
appellee obtained judgment in his action on May 21, 1898. On December 3,
1896, John F. Forbis also began an action against the corporation to recover
$500. On the'same day he also caused a writ of attachment to issue and the
same property to be attached. His attachment was subsequent to those of
O'Rourke and the appellee. On May 21, 1898, Forbis obtained a judgment
against the Opera House Company in his action. On December 27, 1898, 12
months after the sale to King, O'Rourke, claiming to have a right of redemp
tion upon his attachment still sUbsisting for his controverted cause of action,
which continued pending after judgment had been entered upon his first
cause of action, tendered to King the amount of the purchase money which
the latter had paid, together with the statutory interest thereon, for the pur
pose of redeeming the property. On the same day the appellee served upon
the sheriff of the proper county his notice of redemption, and under his said
notice paid to the sheriff, for O'Rourke, the amount of money which O'Rourke
had tendered to King, together with the amount which O'Rourke claimed to
have been secured by his attachment. The appellee, then, as agent and at
torney for O'Rourke, receipted to the sheriff for the money which he had
tendered for O'Rourke, and as the agent for O'Rourke received the same.
These redemptions were made within one year from, the date of the sale
under execution, that being the time allowed by the Montana law for re
demption from execution sales. On January 10, 1899, and within the 60 days
allowed by law to redeem from a redemptioner, Forbis, upon his judgment,
redeemed from the redemption made by O'Rourke and the appellee. On
January 19, 1899, notwithstanding these redemptions, the sheriff executed to
the appellant, as purchaser under the O'Rourke judgment, a deed to the
premises in controversy. On February 25, 1899, Forbis conveyed back to the
appellee all rights which he acquired under his redemption. On April 4, 1899,
J. O. Bender instituted a suit against King and McFarland in the Circuit
Court of the United States for the District of Montana, praying that the
latter be declared trustees for him as to all rights acquired under the sheriff's
deed. The answer of the defendants denied that O'Rourke, at the time when
he attempted to redeem said property, was a creditor of the corporation
having a lien against the property subsequent to that upon which the same
was sold, or that under said attachment lien he redeemed the property from
sale, and denied that the attachment lien of the appellee was subsequent to
ilie judgment and attachment of O'Rourke, and denied that the appellee,
under his jUdgment, redeemed said property from the sale to King, or from
the redemption attempted to be made by O'Rourke, and denied that the at
tachment of Forbis was subsequent to the lien on which the property was
sold on execution, and denied that Forbis redeemed from said sale or from
said attempted redemption. The defendant McFarland alleged that he was
in possession of the property under a lease from, and that he was paying
rent to, the Grand Opera House Company. The decree of the lower court
was in favor of Bender, and King appealed. On appeal, this court affirmed
the judgment of the lower court, and found all the facts in favor of Bender,
decreeing him to be the owner of the real property, and that King held the
same in trust for him. King v. Bender, 116 Fed. 813, 54 C. C. A. 317.

In this suit the lower court appointed a receiver, who took possession of
the property and collected the rents from February 1, 1900. Murray had re
ceived these rents up to this time, and insisted that he should still collect
them, and also claimed to be the owner of the seats, fixtures, scenery, etc.,
in the opera house, claiming this property as personalty and not a part of
the realty; whereupon the court ordered that Murray be made a party to
this suit. On September 23, 1899, the complainant, Bender, filed an amended
bill, making James A. Murray and the Grand Opera House Company de
fendants. In this bill Bender alleged the facts hereinbefore recited, and
further alleged that the defendant Murray claimed the chairs, stage scenery,
and other fixtures in the opera house, but that the same were annexed to the
realty and necessary for the use of the property, and that the same were
devoted to such use when the attachments were made on December 3, 1896.
The bill recited that McFarland, one of the defendants, obtained his posses
siOIa of the property under a written lease executed by the Opera House
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Company on November 1, 1898, through and from the defendant James A.
Murray, and that the_ property which Murray then claimed as his individual
property was leased and described as the property of the Opera House Com
pany: that since Bender notified McFarland that he (Bender) was the owner
of such property, McFarland had paid of the rents to the Grand Opera House
Company a sum in excess of $6,000, and that Murray, through and from the
Opera House Company, had received the whole of said sum, and unjustly
held the same from complainant: that Murray and the Opera House Com
pany held the rents, issues, and profits in trust for complainant.

In the answer to the amended bill Murray admitted the material matters
of record set up in the bill. but alleged that certain property in the opera
house, consisting of chairs, scenery, lamps, etc., was personal in its character,
and belonged to him; alleged that McFarland was the tenant in possession
of the opera house, and denied that the chairs and scenery were fixtUres or
annexed to the realty or necessary to its use, and denied that the Grand
Opera House Company ever was the owner of such chairs, scenery, etc.;
denied that McFarland procured the lease on the property through him, but
admitted that McFarland had paid certain rents under said lease to the Opera
House Company, the exact amount being at the time unknown to the de
fendant; denied that he had received from the Opera House Company the
whole of said sums so paid. or that he unjustly or at all held the same from
the complainant, or that he knew that the Opera House Company was not
entitled. to said rents from said proPerty. He then alleged that since 1896
he had been the owner and in possession of the personal property in the
opera house, consisting of chairs, scenery, etc., saving and excepting a few
certain pieces of scenery; - that McFarland never had any possession of such
property except as the lessee of Murray: and that McFarland agreed to pay
him rent therefor.

The decree of the court below, entered on the 4th day of September, 1901,
adjudged that the complainant, John O. Bender, was the rightful owner and
entitled to have and possess certain premises described in the bill of com
plaint as the property of the Grand Opera House Company, together with
the tenements, hereditaments, and appurtenances thereunto belonging or in
any wise appertaining thereto, including the stage fixtures and appliances
attached to the stage, the drop curtain attached thereto, and the chairs at
tached and fastened to the fioor by screws and nails, but not including the
scenery in the said house, nor the pianos therein, nor the loose and unat
tached chairs. It was also adjudged that the complainant was entitled to
the rents, issues, and profits of the said property from and after _the 11th
day of March, 1899, the day that Bender was entitled to the sheriff's deed,
to the 1st day of February. 1900, when the receiver took possession of the
property, and that the defendant James A. Murray account for and pay over
to the complainant the rents, issues, and profits of the said premises, with
legal interest thereon from' the time the same were withheld, and that said
account be referred to the -master in chancery, who should take evidence
thereon and state said account, and report to the court said evidence and his
conclusions thereon. In pursuance of this reference the master in chancery
took evidence upon the -question of rents, issues, and profits due from the
defendant James A. Murray to the complainant, John O. Bender, and there
upon found that the defendant James A. Murray had received, from the 11th
day of March, 1899, to the 1st day of February, 1900, $480 for each month
of said period of 10 months and 18 -days, to wit, the sum of $5,120, and that
the complainant, John O. Bender, was entitled to receive from the defendant
James A. Murray, under the decree, the said sum of $5,120, and interest, as
particularly specified in the findings, from the time therein mentioned to the
day of jUdgment therein. .The report of the master and his findings were re
turned and filed and entered in theotftce of the clerk of the court on the
9th day of December, 1901, and, no exceptions having been filed thereto by
either party within one month thereafter, the report stood confirmed on the
next rule day, as provided in equity rule No. 83. Upon this confirmed report
of the master, the court entered a further decree on the 20th day of March,
1902, adjudging that the complainant, John O. Bender, have and recover of
the defendantJamesA. Murray the sum of $6,191.80, being the amount
found due by the said master in chancery, together with legal interest at the
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rate ot 8 per cent. per annum upon the several amounts aIid tor the several
dates set forth in said report, as ascertained and computed to the date ot the
entry of the decree.

From these two decrees the defendant James A. Murray has appealed to
this eourt, assigning as error: First, the action ot the court in adjudging
that the complainant, J. O. Bender, was the rightful owner and entitled to
the possession of the premises described in the complaint as the property
of the Grand Opera House Company, including the stage fixtures and ap·
pliances attached to the stage, the drop curtain, and the chairs mentioned in
the decree, and in not determining that they belonged to the defendant;
second, the action of the court in determining and adjndging that the com
plainant was entitled to the rents, issues, and profits of the property de
scribed therein, from and after the 11th day of March, 1899, and until the
time when the receiver received the rents, issues, and profits, to wit, the 1st
day of February, 1900.

J. C. Campbell, W. H. Metson, L. S. B. Sawyer, T. H. Breeze"
John J. McHatton, and John W. Cotter, for appellant.

Crittenden Thornton, L. O. Evans, and John F. Forbis, for ap
pellee.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

MORROW, Circuit Judge, after stating the foregoing facts, de
livered the opinion of the court.

It is again contended on this appeal that the court below was in er
ror in holding that Bender was entitled to redeem from the execu
tion sale to King, and from the redemption made by O'Rourke. This
part of the decree of the Circuit Court was before this court in King
v. Bender, II6 Fed. 813, S4 C. C. A. 317, and the decree was there
affirmed. This affirmance has become the law of the case, not only
by the final judgment of this court, but by the decision of the Su
preme Court of the United States, refusing to grant a writ of cer
tiorari to review that judgment. 187 U. S. 643, 23 Sup. Ct. 843, 47
L. Ed. 346. This question is therefore not open to review on this ap
peal.

\Vhether the property awarded to Bender by the decree of the court
below included personal property owned by the appellant, depends
upon the question whether the articles in controversy, consisting of
stage fixtures, appliances adapted to the stage, drop curtain, and
chairs, had, by being annexed or affixed to the property, become ac
cessory to and part and parcel of it. This is mainly a question of
fact, depending upon the character of the articles, and the use and
purpose for which they were placed in position; and, this fact having
been determined by the court below, its finding will receive careful
consideration, and will not be disturbed unless it clearly appears that
the finding was not justified by the evidence.

The court found, in its opinion, that the building erected upon the
land redeemed by Bender was erected, constructed, and used as an
opera house from the very beginning, and that it was being used
for that purpose at the time of the decree; that it was suitable for
and adapted to such purpose, and could not well be used for other
purposes without considerable changes and alterations in its interior
arrangement and condition as it then stood and was being used;
that it contained a stage and stage fixtures and appliances to facili
tate the expeditious handling of scenery during theatrical perform-
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ances;, th~~it contained a large amount of theatrical scenery, a drop
"~urtain, also a number of opera chairs and seats attached to the
floor by means of screws and nails. The court also found that the
scertety' ip controversy was attached to the stage only as needed,
and'\\Tas carable of being moved without ipjury to the stage and stage
fixtures or to itself, and for the most part was lodged and stored in
certain storerooms "in the .basement of the building.. This scenery,
together with the pian.os in the huilding, and the loose, unattached
chairs, were found not to be fixtures, and by the decree were awarded
to the appellant, arid are therefore not involved in this appeal. The
court also found that Murray's claim to title t6 the articles in contro
versy' w~s derived from his redemption from the decree entered in
the proceedings instituted for .the purpose of foreclosing the me
chanics'liens upon the property; ,.:that this redemption was made for
the purpose ofprotecting a small judgment which had been assigned
to him. The court found further that there was a disclaimer of own
ership of the chairs on the part of the Opera House Company, and a
declaration by the company that Murray was the owner thereof, and
that a resolution of the board of trustees or directors of the company
allowed Murray a monthly rental for the chairs. But the court also
found that this was all done at a time when Murray, by purchase
or otherwise, had·. obtained control of a majority of the stock of the
company; that he eleeted a majority of the trustees or directors of
the company; that the trustees, acting at the time the resolution was
adopted, were all of them in some way identified with Murray's in
terest, and subject to his contr~l; that none of the minority stock
holders of the corporation were present or represented in the trans
action, and that their rights did not appear to have been considered
or deemed worthy of consideration. The court found further that a
lease of this property was executed by and in the hame of the Opera
House Company to one MacFarland: that this lease was executed
by Murray, who was cognizant of the fact that the Opera House Com
: ny was being held out to MacFarland as the owner of the property;
that Murray stood by and helped to clothe the Opera House Com
pany with the apparent 'oWnership and title of this property to a
stranger to the title. The court also found that the opera house
would have been incomplete as an opera house without chairs, and
that those chairs, or similar chairs, were absolutely necessary in its
use and occtupation for theatrical performances, and that said chairs,
affixed as they were, were a part of the. building itself, and passed to
King under his deed to the premises; that ,the stage and stage
fixtures and drop curtain'attached thereto were also fixtures.

The findings of the court are sttpported by the evidence. Upon
the examination of Mtttraywith regard to the agreement or under
standing under whieh he was to be repaid for his expenditures, he
testified that he was to be repaid from the net proceeds of thehusi
ness of the building; thatthe account was carried on in the name of
the Opera House Company; that he controlled the whole thing, and,
when there was enough money on hand to pay him., he' had it placed to
his credit; that with respe'ct to the property in controversy, after it
Was removed from the opera house building he had it hauled back,

I '
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and at that time there w~s no agreement or l.mderstanding between
himself and the Opera House Company, or its officers, with refer
ence to the future use of the property, but that afterwards he did have
such an understanding; that, being the principal owner of the stock
of the Opera House Company, he had the property put back to
benefit himself, and to get back the money he had expended in the
construction of the building; that without that or some other fur
niture the house would have been valueless; it could not have been
run as a playhouse without furniture; that when he replaced the fur..;
niture in the opera house, he had no agreement with the managers
of the Opera House Company until the first meeting of the new
board in January, 1897, when he had a tacit understanding that he
was to be paid after he got his money back; that prior to that time
it was all under his own control, and there was nobody to consult;
he managed the opera house, and owned the house and furniture.

Maguire, who was familiar with the transaction, testified that the
agreement with Murray was that he should furnish the money and
fix up the house again, and repay himself from the receipts; and,
when that money was paid, the furniture was to be paid for at so
much a month. But it appears from the evidence that it was not
until June 28, 1899, that the board of trustees of the Opera House
Company adopted a resolution declaring Murray the owner of the
furniture, scenery, etc., and allowing him a rental therefor.

From this testimony it appears that Murray detached the furniture
from the opera house as personal property, and afterwards, becoming
the owner of the majority of the stock of the corporation owning the
realty, he repiaced the furniture in the opera house for his own bene
fit, and completed the building for the purpose for which it was to
be devoted, but without any agreement with the corporation itself
at that time that the furniture was to remain as personal property.
There can be no doubt that, upon general principles of law, such an
annexation of personal property is to be treated as of a permanent
nature. New York Life Ins. Co. v. Allison, 107 Fed. 179, 182, 46
C. C. A. 229. In Ewell on Fixtures, p. 57, the law is stated as fol
lows:

"It has been often held that a building or other annexation placed upon
the land of another without his previous consent, and without any con
tract with him, express or implied, that it may remain the property of the
builder as a personal chattel, becomes a part of the realty, and may not be
removed by the party erecting it, or his vendee, as against the owner of
the soil; and the doctrine holds as well with respect to joint owners as to
strangers. One joint tenant or tenant in common cannot erect buildings or
make improvements on the common property without the consent of the
rest, and then claim to hold until reimbursed the proportion of the money
expended."

This principle is clearly applicable by analogy to a case where the
owner of a majority of the shares of stock of a corporation, for his
own benefit and advantage as a stockholder, annexes personal chat
tels to real property owned by such corporation. The absence of a
previous agreement in such a case that the property was to remain
the personal chattel of the party making the annexation is evidence
of a legal intention that the property was to be regarded as a fixture.
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'Which must prevail QY,~,t; the secret intention that the property was to
remai~ separate ang :removable. :

The resolution qf,the tt:'ustees <Of the Opera House, Company on
June 28, 1899, declaring that the property belonged to Murray, and
allowing him a rental therefpr, cannot be considered as evidence of
any great value inf;wor of Murray. That evidence shows that the
trustees of theco~poration were acting in the interest of Murray,
who held a majoritygfthe stock, The resolution was therefore noth
ingmore, practically, than a declaration by his representatives in
interest. Moreover, the, adoption of the resolution was more than a
year after title to the property had become vested in Bender, and
more than two months llfter the commencement of. this suit. It is
therefore open to thei!suspicion that it was passed by the trustees
for the purpose of supporting Murray's claim to title.

The court below found that Murray had received the rents, issues,
and profits oUhe property from March iI, 1899, to February I, 1900,
with, f,u11 ,knowledge and notice of Bender's rights in the premises,
and by the decree },furray was required to make restitution thereof
and pay the same" with legal interest. There is no question but that
Murray received the ,reqt of the premises from McFarland, the trus
tee, during the time mentioned,anq, upon the evidence establish
ing this fact, the decree of September 4, 1901, was entered, and
the matter referred to the master to state an account. Uron this
reference evidence was offered for the purpose of showing that the
rent so received by Murray was paid over to the Opera House Com
pany. But, objection being made to the evidence, it was excluded
by the master, and :e~ception taken; but the exception was not
brought to the attention of the court below, as provided by the rules
of the court, and the, tinal decree of March 20l 1902, was entered,
following the decree, of September 4, 1901, and adjudging Murray
liable therefor, ' Weare of opinion that., having determined that Ben
der's title to the property is valid, it follows, upon the record before
the court, that he is entitled to the rents, issues, and profits derived
therefrom, as determined by the decree of the court below.

The decree of the Circuit Court is therefore affirmed.

TBE CHlCAGO.
THE CITY OF AUGUSTA.

(Circuit Court ot Appeals, Second Circuit. July 25, 1903.)

No.165.

t COI.I,ISION-STEAH VESSELS CROSSING-DUTY 011' PRIVILEGED VESSEL.
The privileged one of two cr!lssing steam vessels has a right to rely

on the performance '1)y the other of her duty to keep out of the way 1il0
long as it is possible tor her to do so, at least in the absence of some
distinct indication that she is abput to fail in such duty; and, so long

, as such right continueS, it is the duty of the privileged vessel to main
tainher course and speed, unless in extremis.

I. SAME-CONTRIBUTORY FAULT.
A collision' occurred at night, on the Hudson river, about 200 teet oJ!

the New York piers, between the steamship Augusta, passing up from
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the sea, and the ferryboat Chicago, crossing from J'~rsey City. The
Chicago was clearly and grossly in fault, for failing to see the Augusta
until the latter was within 500 feet of the point of collision, and for then
attempting to cross ahead in violation of the rules, when she might have
kept out of the way by starboarding and reversing. Herd, that under
the settled rule that, in such cases, contributory fault on the part of the
privileged vessel must be clearly shown, the Augusta cOlJld not be held
in fault for going at a speed of 8 miles an hour, which she kept until
within 500 feet of the point of collision, when she stopped her engines,
it being her duty, as the privileged vessel, to maintain her speed; ndr
for not reversing until immediately before collision, which, if an error,
was one in extremis; nor because of her nearness to the piers, which did
not prevent the Chicago from keeping out of the way, nor in any way
contribute to the collision.

Appeal from the District Court of the United States for the South
ern District of New York.

For opinion below, see 102 Fed. 991.
This cause comes here upon an appeal by the Ocean Steams.hip

Company from a final decree of the District Court, Southern District
of New York, which held both vessels in fault for a collision between
the steam ferryboat Chicago and the steamship City of Augusta..

Herbert Barry and Julian T. Davies, for appellant. I,
Henry G. Ward, Le Roy S. Gove, Henry E. Datter, and Amos H.

Stevens, for appellees.
Before LACOMBE, TOWNSEND, ~nd COXE, Circuit Judges.

LACOMBE, Circuit Judge. On October 31, 1899, the ferryboat
Chicago left her slip at Jersey City at 12 :47 a. m., bound for the up
per slip at the foot of Cortland street, New York. The night was
dark and overcast, the atmosphere free from fog or haze, the wind
was from the northeast, and the tide at the last of the ebb, but still
running strong. She followed her usual course, heading across the
river for Starin's Pier, just above her slip, intending when near the
pier to head down and pass in close to the lower corner. The Fan-
wood, a ferryboat of the Central Railroad of New Jersey, was at
the same time crossing the river below the Chicago. She started two
or three minutes earlier, but had further to run. Her slip adjoined
the Chicago's slip on the south. The Chicago proceeded on her
course at her usual speed; her captain hearing no signals from any
body, and seeing no vessel to be avoided, until he perceived the Fan
wood stopping about abreast of him and swinging to port. There
after, for the first time, he perceived the city of Augusta-her hull,
masthead light, and red light-coming straight up the river at a
speed which he estimated at about 12 miles an hour. He testified
that the City of Augusta at that time was 400 feet below him, was
about 150 feet off the line of the piers, and her course 250 feet east of
the Chicago. She was on his starboard hand, and was the privileged
vessel. The statutory provisions applicable at the time are found
in Act Congo June 7, 1897, C. 4, 30 Stat. 101, 102 [U. S. Compo St.
1901, pp. 2883, 2884] :

"Art. 19. When two steam vessels are crossing, so as to involve risk of col
lision, the vessel which has the otber on ber own starboard side shall k~ep
out of the way of the other."



''"ArtRJ:. 'WJle!!l::.b:f;lamrotthese lI\11e~one:ottwo vesllelsJ. fOtieep out ot
'Ule' ~~7,·~othe~$IlJJ;keephel"OQul1tl~and speed.·J!."
~'A¢ 22. ,E.veJ:j"vessel whloh,mdJrected, by these rules to .keep out of thfl

waJ'~t.. anot!:ui!r, vesael, sball, tt: ,th~"eircumstances of,tbe case admit, avoid
,crossing ahead .of tlle:otber. , ,
. ·"Art.2jJ, Every, st.E1am vessel whicb Is directed by these rules to keep out of
the wAJ'!·of 'anothell .. vlilSael .shall, on approaching her, slacken her speed or
stop OJ; reverse.'.", i.,'" I ' '

"Art. 27. In o~y1ng,,~ndconstruingthese rules due regard shall be had to
,all dangers ,of navigatf-on a.nd~omslon, and to any special circumstances
which may render a~ departure from the above rules necessary in order to
avoid immediate· i 4aager.".i" ,

"Art.29. Nothing in these rules llh\ill exonerate any' ves,el, or the owner,
master or crew thereof, from the 'consequences of any neglect to carry lights
or signals, or of any neglect to keep a proper lookout, or of the neglect of
any precaution which maY' be required, by the ordinary practice of seamen
or by the special circumstances of the case."

The inspectors' rules in force were :
"Rule 2., When steluner'1\ are approachIng each otl1er in,' an oblique direc

tion, as shOwn in the ,diagram of the fourth and fifth situations, so as to In·
volve risk' of collision, tbe vessel which has the other on her own starboard
side shall keep out of- the way of the other, whIch lattersball keep her
course and speed; the _st~am vessel having the other, on h,er starboard side
indicating by one blast 'of, her whistle her. intention to direct her course to
starboard, and two blasts if ,directing her cOUrse to port, to which the other
shall promptly respond; but the giving and answering' signals by a vessel
required tp keep her course shall not vary the duties and Obligations of the
respective: 'Vessels.

"Ruhi 3. If when steam vess"els are approaching each other, either vessel
falls tp Jlnderstand the'eourse or Intention of the otherl from any cause, the
vessel so 1p doubt shall hnmediately signify the saD)e by giving several short
and rapid blasts, not les,s than four, of the steam whistle; and, if the vessels
shall have approached within half a mile of each other, both shall be imme
diately slowed to·a speed 'barely sufficient for steerageway until the proper
signals are .given, IUIswered" and· understood, or until the vessels shall have
.passed each other." ...'

"Rule 6. The signals, by the blowing of. the whistle, shllll be given and
answered by pilots, in coropliancewith these rules, not only when meeting
head and head, ·or nearly so, but at all times when paSSIng or meeting at a
distance within half a mlle of ,each other,' and whether' passing to the star
board or port." .

It will be noted that mle 2 had not at the time been modified, as
it subsequently was, by requiring the burdened vessel to direct her
course ttr starboard.. In the. situation in which he found himself, the
duty of the master of the Chicago 'vas plain, If too close to swing.
to starboard when the ebb might set him down upon the Augusta,
he should atonceha'\i'e, sdunded one blast, have put his helm hard to
starboard, stopped, and reversed. Had he done so, with a boat which
SWings as sharply and checks herself as quickly as the ordinary paddle
wheel ferryboat, he would have laid the Chicago, as the master of
the Fanwood laid that ,vessel, in safety alongside the course of the

. City of Augusta, and, as the .latter moved on, he could have passed
~nder her stern, Instead ofihat, as soon as he saw the Attgusta he
sounded a tW0-blast signal, gave a· jingle bell to his engine room to
increase speed, and dashed straight ahead in an effort to pass in front
of the bow o~th~ rapidly approaching steamer. Such navigation
waS: not bm)'d::fhtrary to the articles.. but was utterly: reckle,ss. When
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he actually sighted the steamer, th~ master of tne Chicago had not
yet passed beyond the point at which it was possible for him to swing
off to port; andJ if he was so close to it that the nervousness in
duced by apprehension of danger obscured his judgment, his own ves
sel's navigation was the direct cause thereof. A careful lookout
would have seen the City of Augusta much earlier-probably before
the Chicago was halfway across the river-and would have thus re
vealed the fact that a privileged vessel was moving northward across
her course. Moreover, irrespective of any lookout's report, the at
tention of the master of the Chicago was challenged by the stopping
and the swing up river of the Fanwood, which warned him that the
latter boat had encountered something in her navigation which called
for maneuvers as of a burdened vessel by one crossing from west to
east. Clearly the Chicago was in fault-grossly in fault-for the
collision. Her counsel conceded her fault in the District Court, and
concedes it here. The only question presented by the appeal is as
to the navigation of the City of Augusta. Some of the findings of
fact of the District Court-e. g., speed of Augusta, distance from
pier line, etc., are disputed by appellant-but her navigation will be
considered on the basis of the narrative given in the following ex
cerpts from the opinion of the District Judge:

"The City of Augusta • >I< >I< was a single-screw propeller, about 302
feet long by 40 feet beam. The ferryboat was 203 feet by 65 feet beam.
>I< >I< >I< The City of Augusta, after a detention of 11 minutes at quarantine,
left there at 12:14 a. m., and was abreast of Castle Garden at 12:45. >I< >I< >I<

Above Castle Garden her speed was probably about 10 knots. Her master
estimates her distance from shore at Castle Garden at about 900 feet. It is
his practice, as he testifies, to give the order to slow on reaching Castle
Garden; but on this occasion, observing the Central ferryboat Fanwood
coming across from her Jersey slip, >I< • • and approaching her slip at
Liberty street, he continued on without slowing in order to pass ahead of
her, giving to the Fanwood several signals of one whistle, indicating that he
would pass ahead. The Fanwood, he says, answered his third signal
• • • [The master of the Fanwood did not hear the earlier signals, and
the testimony from all sides indicates that the wind probably interfered with
the transmission of signals], • • • turned up the river, and allowed him
to pass her about 200 feet distant, off Pier 8, whereupon he gave the order
to slow. About a minute afterwards, as he says, he ob!l'erved the Chicago
approaching her slip, and gave her successively, as he testifies, at least three
separate signals of one whistle, and kept on, intending to pass ahead of her
as he had passed the Fanwood. He heard no signal or answer, as he testifies,
from the Chicago, though the Chicago gave him two whistles at about the
same time. The pilot of the Fanwood testifies that he heard only one of
these signals from the Augusta, followed by an immediate alarm, to which
the Chicago within one or two seconds replied with a signal of two blasts.
>I< >I< >I< [Whether or not the master of the Fanwood understood a rapid
succession of the Augusta's single whistles to be an alarm, his testimony in
dicates that the Augusta saw the Chicago, and signaled her more than once,
before the latter blew the two whistle signal which her master says he gave
immediately on sighting the Augusta.] • >I< • The master of the Augusta
says that after his signals to the Chicago he gave the order to stop his engine,
but no order to reverse until his stem was within about 25 feet of her.
>I< • • The Augusta, when she signaled and slowed, was not over 500 feet
below the place of collision. >I< >I< >I< When the Chicago was two-thirds
past the Augusta, she was struck at about right angles by the latter's stem."

This court has repeatedly held, following the Supreme Court, that
a vessel which is primarily in fault for a collision cannot shift its con-



716 125 FEDl1lR~~ REPORTER.

sequences in part upon the other vessel without clear proof of the
contributing negligence or fault of the latter. Her own negligence
sufficiently accounts for the disaster. The reckless navigation of the
burdened vessel in this case calls for ,tIie app'lication of our comments
in The Transfer No.8, 96 Fed. 253, 37 C. C. A. 462:

"The fault of the Waterman is so glaring, and its consequences precipitated
a situation involving suchdifliculties, that we are not inclined to be severely
critical of the maneuvers by wbich the Transfer undertook to escape frOID it."

The District Court held the Augusta in fault (a) for running at
unduly high speed; (b) for navigating too close to the pier line; (c)
for not keeping a proper' lookout ; (d) for not sooner reversing. The
first three of these assigrtments may be considered together. It is
argued by the appellant that 10 knots an hour was not excessive at
Castle Garden, and that, at that moment becoming involved in naviga
tion with the, Fanwood, the rules forbade the Augusta to reduce
speed; that the Chicago was sighted by the Augusta long before the
District Court finds that she was; and advances other propositions
which need not be discussed. The steamer's speed, her proximity to
the piers, and the circumstance that she evidenced her observation
of the Chicago by a signal only after the Fanwood had checked and'
swung, were not such 'contributing faults as will relieve the vessel
primarily in fault. When the Augusta started up from Castle Gar
den, her master careful,ly scanned the east shore with his glasses,
and saw that every ferry slip was free from boats whose exit his ap
proach might interfere With. The boats eastward-bound, and as to
which the Augusta was privileged, could with perfect ease, and with
out interfering with making their slips, have checked their course
and let" her pass, whether she was 200 feet or 600 feet from the pier
line; and her speed being observed, as well as her course, and the
rules giving assurance that both would be kept, such boats would
have had no difficulty whatever in avoiding her. If it be said that a
speed of 8 knots would have failed to bring her to the point of inter
section before the Chicago cleared it, it may be replied that a speed
of 12 knots wO)1ld have carried her beyond that point before, the
Chicago reached it. Wl:iiletheFanwood was the nearest boat, while
signals werebein'g interchanged with her, and efforts made to sec.ure
such navigation as wol.t1drtot result in a collision, the navigator of
the Augusta could not be expected to do more than observe the
Chicago, and see thatshe,did not get so close to the danger line as
to be unable to conform her navigation to the rules, and thus leave
him the clear course he was entitled to receive from her as a burdened
vessel, so soon a,s he'sh9~ld be disengaged from the Fanwood. If
from the .time the, Cl:iieag;o left her. Jersey slip until the moment her
master sighted the Augusta passing-the Fanwood, she had been con
stantly under theri1ost<;a~e£ulsCfttfiny of the n~vlgators of the Au
gusta, it is .not,appare'll~tpat under the rules the btter ,could properly
have done 'otherwise, than they did. The Chicago was' a burdened
vessel on an intersect:ingcourse, drnwing constantly nearer to the
course 9ftl;1epriyilege4 vessel. She waS' approacmf1,g, it i.s true, "iith
out giving, no~ic~ l'y sj~~l of what shepr;9posed to do ; but, while the
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Fanwood and Augusta were exchanging notifications of intent, it
might well be expected that the Chicago would refrain from inter
jecting her own blasts. And she had not yet approached so close
to the course of the Augusta as to warrant the latter in disobeying
the twenty-first article. It was pointed out in The Britannia, 153
U. S. 138, 14 Sup. Ct. 795, 38 L. Ed. 660, that the navigators of priv
ileged vessels should not be too quick in assuming that burdened
vessels are not going to yield to them, although their behavior may
be erratic. The case at bar is closely parallel to that of The Dela
ware, 161 U. S. 466, 16 Sup. Ct. 516,40 L. Ed. 771, where the Talis
man was held free from fault, although she twice sounded signal
blasts, and then an alarm, none of which were answered, "but did not
change her helm or reduce her speed before' collision." "Special
circumstances" will sometimes render a departure from the rules nec
essary, but unless the navigator of a privileged vessel acts on the as
sumption that both vessels are going to obel. the rules, until he is ad
vised to the contrary, his nervous vacillation will often precipitate
the catastrophe the rules were devised to avoid. In the case last
cited the court, after pointing out that the vessels were on crossing
courses, and not meeting end on, or nearly so, when a change of
course by both might be required, most forcibly indicates what should
be done:

"That tbe primary duty of the privileged vessel Is to keep bel' course is
beyond all controversy. [As the rule has been amended since, she is under
an equal duty to keep her speed.] The divergence between the authorities
begins at the point where the master of the preferred steamer suspects that
the obligated steamer Is about to fail in her duty to avoid her. 'fhe weight
of English, and perhaps of American, authority, is to the effect that, if the
master of the preferred steamer has any reason to believe that the other
will not take measures to keep out of her way, he may treat this as a
'special circumstance' rendering a departure from the rules necessary to
avoid immediate danger. Some even go so far as to hold it the duty of the
preferred vessel to stop and reverse when a continuance upon her course
involves an apparent danger of collision. Upon the other hand, other authori
ties hold tbat the master of the preferred steamer ought not to be embar
rassed by doubts as to his duty, and, unless tbe two vessels be in extremis,
he is bound to hold to his course and speed. The cases of The Britannia, 15B
U. S. 130, 14 Sup. Ct. 795, 38 L. Ed. 660, and The Korthfield, 154 U. S. 629,
14 Sup. Ct. 1184, 24 L. Ed. 680, must be regarded as settling the law that
the preferred steamer will not be held in fault for maintaining her course
and speed, so long as it is possible for the otber to avoid her by porting, at
least in the absence of some distinct indication that she is about to fail in
her duty. If the master of the preferred steamer were at liberty to speCUlate
upon the possibility or even tbe probability of the approaching steamer fail
ing to do her duty and keep out of his way, the certainty that the formel'
will bold his course, upon which the latter has a right to rely, and which
it is 'the very object of the rule to insure, would give place to doubts on the
part of the master of the obligated steamer as to whether he would do so or
not, and produce a timidity and feebleness on the part of both which would
bring about more collisions than it would prevent."

We do not understand that this clear exposition of the duty of a
privileged steamer has since been qualified by the Supreme Court.
The New York, 175 U. S. 187, 20 Sup. Ct. 67.,. 44 L. Ed. 126, is
cited; but that steamer was advised by signals, which the court held
she was conspicuously in fault for not hearing, that the Conemaugh
was about to navigate so as to involve risk of collision, should the
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New York keep 'her course arid speed. In The Albert Dumais, 177
U. S. 240,20 Sup. Ct. 595,44 L. Ed. 751, the vessels were meeting
end O%), or nearly so; and a change of course of the Dumois, evi
denced by the shifting of lights, was observable to the Argo, and no
tice to her that the former was not going to starboard, but, on the
contrary, was swinging to port across her bows.

The Chicago was seen from the Augusta when leaving her Jer
sey slip, and again when halfway across the river. Assuming that
she was not observed from the Chicag-o while the latter was engaged
with the Fanwood, we are unable to find in that circumstance a con
tributing fault, because the navigation of the Augusta was the same
:IS it should have been had the Chicago been observed. As was said
before, as soon as the Fanwood swung to one side the Augusta slow
ed;and .almost immediately afterwards again sighted the Chicago,
and blew her signals (although under no. obligation to do so), which
were not answered. The distance between the Chicago and the
course of the Augusta had then grown short, but stilI it was possible
for the burdened vessel to have done as the Fanwood did. There is
evidence that, under reversed engines and a hard astarboard wheel,
such a boat could change direction almost eight points without fore
reaching more than a length and a half. Weare of the opinion that
it was not fault on the part of the Augusta to hold her course and
speed so long as that possibility existed, in the absence of some defi
nite intimation by signal or action that the Chicago was going to
fail in her duty. That notification came in the two-blast whistle and
the increase of speed. The Augusta did not hear the signal, but, ap
parently at the same time it was blown, stopped her engines. The
District Court found her in fault because she did not reverse-found
that, had she done so, the Chicago would have cleared 'her by a few
feet. This may or may not be so. It is close calculation after the
event, and we are to deal with the situation as it confronted the mas
ter of the Augusta at the time. He says that he did not reverse be
cause, the Augusta having a single, right-handed screw, the action
of the screw in reversing would tend to throw her to starboard, and
the reduction in speed would aid the Chicago less than the change
in course would imperil her. If this were an error in judgment, we
think it was an error in extremis, when the navigator was called upon
to deal in a few seconds with a perilous situation suddenly produced
by the glaring fault of a vessel which had theretofore given no notifi
cation that she was about to violate an express rule of navigation,
and that the case is on' all fours with The Delaware, supra.

For these reasons, the decree is reversed, and cause remitted, with
instructions to decree in conformity with this opinion.
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LOUISVILLE & N. R. CO. v. 8U:\IMERS.

(Circuit Court of Appeals, Sixth Circuit. November 3, 1903.)

No. 1,195.

1 ACTIONS-CONSOLIDATION-WRITS OF ERROR.
Where two separate actions depending on the same facts were con

solidated and tried together for convenience only, but the verdicts and
judgments were separate, it was improper to include both in a single
writ of error.

2. RAILROADS-INJURIES AT CROSSING-LoOKING AND LISTENING-QUESTION FOR
JURY.

In an action for death at a railway highway crossing, whether dece
dents were guilty of contributory negligence in failing to stop and look
a second time before crossing the track held a question for the jury.

8. SAME-CONTRIBUTORY NEGLWENCE-EFFECT-STATUTES-DUlECTION OF VER
DICT.

Where a state statute provided that the contributory negligence of a
person injured while crossing a railroad track should not preclude a re
covery, but should be taken in mitigation of damages, and the jury might
have found under the evidence that defendant railroad company in such
case was at fault, it was not error for the court to refuse to direct a
general verdict for defendant.

4. DEATH-PECUNIARY BENEFIT-DECLARATION.
In an action for wrongful death it was not necessary that the decla

ration should allege that decedents' beneficiaries, for whom the action
was brought, had theretofore received any pecuniary benefit from de
ceased, since they were entitled to recover if they would have been
likely to have received benefit from his continued existence.

5. SAME-TRIAL-INSTRUCTIONS - REFERENCE TO DECIDED CASES - ESTOPPEL
TO OBJECT.

Where counsel for both parties read decided cases to the jury for the
purpose of showing how courts had applied the law to similar cases,
they could not object that the court, as a part of its charge, referred to
a case he had previously tried merely as an illustration of the rules and
principles he was enunciating.

6. SAMJ<;-EvIDENCE.
Where, in an action for injuries at a railroad crossing, it was clearly

proven and admitted by counsel for defendant that decedents stopped
to look and listen at a certain place before attempting to cross the tracks,
the erroneous admission of evidence that decedents had made previouR
trips across the track on the day of the accident, and on such preVious
tl'ips had stopped. looked, and listened. was harmless.

7. SAME-NEW TRIAL-GROUNDS-REVIEW.
Where, in an action for negligence. the trial court entertained a motion

for a new trial on the ground that the damages awarded by the jury
were excessive, and considered the reasons urged in support thereof, his
estimate of the weight and sufficiency of such reasons is not reviewable.

In Error to the Circuit Court. of the United States for the Middle
District of Tennessee.

This is a consolidated cause which includes two actions brought by the
defendant in error as tbe administrator of the estates, respectively, of his
two brothers, Thomas J. Summers and Robert H. Summers. against the rail
road company, to recover damages resulting from an accident which caused
the death of both of them, and which, it was alleged, was occasioned by the
negligence of the railroad company. The pleadings and the facts in the two
actions being identical, they were, by order of the court, consolidated, and:

OJ 2. See Railroads, vol. 41, Cent. Dig. § 1173.
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tried as one. Separate verdicts .and judgments for the plalntlt1' were ren·
dered. The writ of error Is singlEl, and brings up both judgments under the
titles of !,!~l;h, and tbe assignments of. error reach both the judgments.

1-,t

John B. Keeble, for plaintiff in error.
Jordan Stokes, for defendant in error.

Before LURTON, S~VERENS,and RICHARDS, Circuit Judges.

SEVERENS, Circuit Judge. At the hearing of this cause our at
tention was attracted to the circumstance that, although it was pro
posed t6 review two separate judgments, only one writ of error was
sued out and one assignment of errors filed. Technically this was
irregular, as the consolidation of the causes in the court below was
only· fdr· convenience in trying them. The verdict and judgments
were separate, as they should have been, and had no dependence upori
one another, and no relation, except that they rested upon a similar,
and to some extent a common, record. But the defendant in error
makes no objection on that account, and we conclude we may waive
the irregularity, as was done by the Supreme Court in similar cir
cumstances in Brown v. Spofford,95 U. S. 474, 24 L. Ed. 508.

The accident in which the deceased brothers lost their lives oc
curred at a crossing of the railroad by a highway in the village or
~'town"of Hendersonville, Tenn.; the railroad running from north
east to southwest, and the highway almost due north and south. It
happened On an afternoon in January, 1902. The decedents were
riding south on the highway on a wagon drawn by two horses driven
by one of the brothers; the other, riding on the side of the bed of
the wagon, faced the west. At a point 50 or 60 yards north of the
track, they stopped, and seemed to be looking and listening for trains
which might be passing on the railroad. They then resumed their
course, and did not again stop before the accident. They first crossed
a side track lying 10 or 12 feet north of the main track and parallel
therewith, and then, as their wagon was moving over the main track,.
they were struck by an engine bringing a caboose in train from the
northeast at the speed of 35 miles an hour, and were instantly killed.
The engine was an extra, not running on the regular time schedule.
On the side track east of the crossing was standing a long train of
cars, which, with the depot buildingsL obscured to some extent trains
moving on the main track for a distance of about 600 feet, at which
point the track turns to the left, and runs through a cut, further ob
scuring the track and trains upon it, from the place where the de
cedents stopped, as above mentioned. But there was testimony
tending to show that the tops of cars moving on the main track could
be seen over those standing on the side track from where the brothers.
~topped and looked and listened for approaching trains, and, by in
ference, the-smokestack of the engine also.

There is a statute in Tennessee which alters the common-law rule
in respect to the effect of contributOry negligence of the plaintiff
by prescribing that it shall not absolutely preclude recovery, but shall
be taken in mitigation of damages. It was contended for the rail
road company that the decedents were so clearly negligent in not:
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again stopping to look and listen before attempting to· cross the
main track that the court ought to have taken that question from
the jury, and not to have assumed it to have been fairly open in in
structing them. A long and very thorough analysis of the testimony
and comparison thereof with the facts of many adjudged cases is
made by learned counsel for the plaintiff in error in support of this
contention. But we think that, conceding the general rule of the
duty to stop and look and listen, it is not, as an entirety, applicable to
all circumstances; nor is there any more definite statement of the
measure of time, or the intensity and particularity of the attention
which must be given, than that the caution a reasonably prudent man
would give, in the circumstances, must be exercised. Nor can the
distance from the track at which the precaution is to be taken be fixed
by any more definite test. It might have been thought by the jury
that the decedents took such reasonable precaution in stopping
when they did to look ang listen, and were justified in being satis
fied, by what they observed, that the passage was clear of danger.
There was evidence that the place where the deceased parties stopped
was better than any other, unless, perhaps, very close to the track,
for observing the condition of things on the railroad in the direction
from which danger might be apprehended, and that their means of
observation there were sufficient to excuse them from again stopping
for the same purpose. And the jury might also have thought that
the degree of caution which they were bound to exercise was in some
measure affected by their supposition that the railroad company would
observe its duty, in that locality, of blowing the whistle or ringing
the bell of the engine in running through the town. We do not
mean to say that such a supposition may be absolutely relied upon
as an excuse for not taking due precaution, but it would seem to be
an element to be taken into account in considering the reasonable
ness of the conduct of the decedents, and that the railroad company
ought not to complain thereof.

There was a request that the court should direct a general verdict
for the defendant, which the court denied. The defendant excepted.
But, as we shall hereafter indicate, it cannot be successfully con
tended that the jury might not have found the defendant at fault,
and the controversy was reduced, under the statute above referred
to upon the effect of contributory negligence, to a question of dam
ages, and the court could not have charged that the plaintiff was
not entitled to a verdict for any amount.

At the close of the judge's charge to the jury the record states that
the defendant's counsel requested the court to give the jury certain
special instructions, which the court refused, to which action of the
court in refusing the said instructions counsel for defendant then and
there severally excepted. The exceptions taken by the plaintiff in
error to the refusal of requests for instructions and to instructions
given furnish the ground for 25 assignments of error. Some of these
assignments have been dropped in the brief and argument. We have
given attentive consideration to those which are still insisted upon,
but shall discuss only those which seem to us to materially concern

125F.-46
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the merits of the case. , The following 'direction was req~ested by
the defendant:

"In :rega.rd to the case of J. M. Summers, administrator of Robert Sum
mers, yO;u are Instructed that, in vIew of the fact that the decl~ration in this
case,d0eil not allege anypecumary damage to the plaintiff, and does not set
forth that the beneficiaries for whose benefit thIs suit was brought, had ever
receIved any pecuniary benefit from the deci!ased, the plaintiff can recover
only nomina.l damages in this case in case you should find forthe plaintiff."

Thereque~t was refused,and, as we 'think, properly. ,It was not
necessary to allege in the,declaration that,the beneficiaries had there
toforere;ceived 'any pecuniary benefit from the deceased~ The mate
rial question was whether they would have been likely to have re
ceived any if his life had not b~en cut short. The accident happened,
as abOVe st;lted, in the town 6f Hendersonville. A statute of Ten,tles
see (Shannon's Code, §l574, subsecs. 3, 4) prescribed th~ duty ofthe
railroad company in running'its trai'ns in such places as follows:

"(3) ()~,approaching a city or town 'the bell or whistle shall be sounded
when the train Is at a distance of one mile, and at short Intervals until it
reaches Its depot or station; and on leaving a town or city, the bell or whistle
shall be sounded when the train starts, and at intervale until It has left the
corporate limits. '

"(4) Every railroad company shall keep the engineer, fireman or some
other person upon thl:) Jocom(ltive, always upon the lookout ahead, and when
any person,' animal or obstruction' appears ,upon the road, the alarm whistle
shall be BOunded, the brakell put down, and every possible means employed
to stop the. train ,and prevent,an accident."

And section 1575 declared that:
"Every ~ail~oad company' ilia,t .fail's to observe these precautions or cause

them to be observed by its agents and servants, shall be responsible for all
damages to persons or property occasioned by or resulting 'from any accident
or collision that may occur."

And theqtiestion of fat;titon the part. bfthe defendant was trieet
by the test as to whether it had complied with these' provisions of the
law. Ther~, ",as evidence tending to prove that there was no sound
ing of the wh1stl~ or bell,' s\.lch as required ,by subsection 3, especially
the requirement that it shall be at short intervals, and there was also
evidence ten4i~g· to piov~:that no proper ,lookout ahead was kept on
the engine as required by subsection 4. We ate not, of course, to
be ~nderstoo~'.r~s pecidiirg t~at the facts\~ere so. ,But we are con
stramed to thmk' that the eVldence was such as that the court could
notproperly take the question from the jury. It ~ould serve no use
ful purpose to detail the testimony. The cir,cumstancesof cases dif
fer so much thaf:precedents are about as likely toetnbarrass as to
aid the so~utibn 6£ such questions. The court cl1iirged the jury in
clear and unqtlSlakable language that, if the' defendant· complied with
those. requirements, the. plaintiff could not recover; thus eliminating
from the case .aU question of the right of plaintiff: to recover upon
common la\v grounds. , ' ' . , .

The a~slg~rnent of error, which has exercised us most is one which
is directed to' apart of th~judge's charge in which he referred toa
case which he had tried irt, another jurisdiction (the case of Grand
Trunk R. R.Co. v. Ives,I44 U. S. 408, 12 Sup. Ct. 679, 46 L. Ed.
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485, as we suppose), the details of which he recited, as well as the
verdict of the jury, and his ruling thereon, which was affirmed by
the Supreme Court of the United States. This was done in a way
which possibly indicated a precedent for them, although the judge
stated to the jury that it was an illustration merely of the rules and
principles he was laying down for them. If this were all, we should
be disposed to say there was error in thus, perhaps, leading the jury
away from their own duty to the acceptance of a wholly irrelevant
precedent. But we discover in the bill of exceptions that the counsel
for the respective parties had paved the way for such a practice by
themselves reading decided cases to the jury to show how the courts
applied the law to such cases, and counsel for defendant had read in
particular a case which showed how the court had dealt with certain
facts involving the duty "to stop and listen" in coming upon a rail
road, and held that upon the facts the plaintiff was not entitled to re
cover. Northern Pac. R. R. Co. v. Freeman, 174 U. S. 379, 19 Sup.
Ct. 763, 43 L. Ed. 1014. And the judge referring to that and th~
case he had himself instanced, said:

"The two cases are not all in conflict with each other, but the circum
stances were different. And it is the circumstances of a particular case,
and of this case that is before you, by which you are to judge. I have given
you the two cases so that you can see how the courts deal with them."

In these circumstances, we are inclined to overrule the exception.
Another thing which seems somewhat serious is this: The de

cedents were that day drawing sand from the south over the railroad
to the north, and had made previous trips. The plaintiff was allowed,
against objection, to prove that on the previous trips the decedents
had stopped and looked and listened before crossing the railroad.
It was offered and admitted as corroborating the evidence of wit
nesses who testified to the stopping just before the accident by show
ing that the deceased brothers were accustomed to use care. \Ve
have no doubt this testimony was irrelevant, and improperly received.
But we think the error was harmless. The fact that the decedents
did stop to look and listen, and at the place above mentioned, before
crossing the track at the time of the accident, was clearly proven,
and not disputed, as counsel for plaintiff in error conceded upon the
argument. The only question raised here upon this subject is wheth
er the decedents should have stopped after they got by the obstruc
tions to their sight, and just before coming upon the track, when
they got in range, to look up the track to the northeastward.

It is also assigned as error that the judge refused to "set aside
the verdicts because they were contrary to the preponderance of the
evidence." It has been often said by this court that it will not review
the action of the lower court in its disposition of a motion for a new
trial or other matters addressed to its discretion. But we have held
that for a refusal to exercise its discretion upon a motion of which
it should take cognizance, a writ of error will lie. The ground on
which this assignment of error is supported in argument is that the
court would not consider, for instance, the reasons urged for mitiga
tion of damages. But the fact remains that the court did entertain
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the motion, and did consider the question whether the damages were
excessive.. There is nothing tospow that it did not consider the rea
sons urged for thinking the jury had not done its duty in respect of
mitigating them. In denying the motion the learned judge said, upon
this subject, that he could not say whether the jury had given due
attention to his instruction that the damages should be mitigated, if
they found the decedents had been guilty of contrij)utory negligence;
and in respect to the measure of damages he said that· he would not
allow a recovery so excessive as to shock the intelligence, the con
science, of the court. We cannot enter upon an estimate of the
weight which the trial judge should have given to the reasons urged
for or against the motion. To do so would be to say, in effect, that
the decision of such motions is open to review-a proposition directly
contrary to what we have repeatedly held and is everywhere the rule
in federal courts.

There are some minor questions involved in the larger ones which
we have considered. We have looked into them, but have not found
them grave enough to require independent discussion. What we
have said covers all that are material.

The court correctly charged the jury upon all the pertinent ques
tions of law with much fullness and particularity, and many of the
requests of the defendant for instructions, the refusal of which is
complained of, were in substance given to the jury. Others we have
already considered.

Perceiving no serious error, we conclude that the judgment should
be affirmed.

ANVIL GOLD MIN. CO. v. HOXSIE et al.

(Circuit Court of Appeals, Ninth Circuit. September 14, 1903.)

No. 900.

L ATTACHMENT-AcTION ON BOND-CONCLUSIVENESS 011' JUDGMENT IN ORIGINAL
AcnON.

In an action on an attachment bqnd given under Alaska Code, § 137,
conditioned, as therein provi,ded, for the payment Of "all costs that Ulay
be adjudged to the defendant and all damages he may sustain by rea
son of the attachment if the same be wrong-fulor without sufficient
cause," a judgment in favor of the defendant in the attachment suit
Is conclusive that the attachment was without sufficient cause, and of
the liability of the obligors upon the bond.

S. SAME-EFFECT OF GIVING BOND TO RELEASE ATTACHMENT-EsTOPPEL.
A defendant in an attachment suit under the Alaska Code, who gives

the undertaking provided for by section 150 for the release of the at
tachment, is not thereby estopped to maintain an action OIl the at
tachment bond to recover his costs and the damages he may have sus
tained by reason of the attachment, if it is finally determined :that
plaintiff had no cause of :action, although he may be held to have waived
irregularities or defects in the attachment proceedings.

.. SAME-ACTION ON BONn....,DEFENSES. ,
, Where the complaint in an action to recover damages for wrongful

attachment alleges thllt plaintiff lost the ,use of the attached property
for a stated time, allegations in the answer setting up the pl,'oceedings
in the attachment SUIt, showing that plaintiff procured' the release of the
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property shortly after it was seized, while not stating a complete defense,
are relevant and material on the question of damages, and not subject
to demurrer.

4. SAME.
In an action on an attachment bond to recover costs and actual dam

ages for the payment of which the bond is conditioned, the good faith
of the plaintiff in the attachment suit and the sureties on tile bond is
immaterial, and constitutes no defense.

In Error to the District Court of the United States for the Second
Division of the District of Alaska.

On the 18th day of September, 1900, one Carrie B. Lee brought suit in
the District Court for the District of Alaska, Second Division, against the
Anvil Gold Mining Company, a corporation, upon an alleged implied con
tract for the direct payment of money, to recover the sum of $923. together
with costs. Plaintiff applied to the clerk of the court for a writ of at
tachment against the property of the defendant, and thereupon, and on the
same day, C. E. Hoxsie and Robert Lyng executed, and on the 19th day of
September, 1900, filed with the clerk of the court in that action, an under
taking for writ of attachment, under the provisions of section 137 of the
Alaska Code of Civil Procedure (Act June 6, 1900, c. 786, 30 Stat. 354).
The undertaking provided that if the defendant should recover judgment in
said action the plaintiff would pay all costs awarded to the defendant. and
all damages which it might sustain by reason at the attachment, not ex
ceeding the sum of $1,200. Upon the application and nndertaking being filed,
the clerk of the court issued a writ of attachment directed to the marshal
of th€ district and division, requiring the marshal to attach and safely keep
sufficient property of the defendant to satisfy the demand of the plaintiff.
In pursuance of the writ of attachment the marshal, on the 19th day of Sep
tember, 1900. executed said writ by attaching the schooner Seven Sisters,
her sails. tackle, apparel, and furniture. On the 11th day of October, 1900,
the Anvil Gold Mining Company, the defendant in the action. made appli
cation to the court, under section 149 of the Code of Civil Procedure. for
an order releasing the writ of attachment, and for that purpose filed with
the clerk of the court an undertaking, under section 150 of the same Code,
for the release of the attached property. Thereupon the court made an
order that the attachment be discharged, and pursuant to such order the
attachment was released and discharged, and such further proceedings were
had that on the 16th day of ~iay, 1901, the defendant recovered a judg
ment against the plaintiff for the sum of $39 and the costs In said action.
Thereupon the Anvil Gold Mining Company, the defendant in that action.
brought the present suit against C. E. Hoxsie and Robert Lyng, the sureties
on the attachment bond given by the plaintiff in the former action, to re
cover the sum of $1,200, the penal amount of the bond.

It is alleged in the amended complaint that at the time of the Issuing of
the attachment the plaintiff was the owner of the schooner Seven Sisters.
her tackle, sails. apparel, and furniture, then lying at Port Safety, in said
district; that the marshal, pursuant to the said writ of attachment, levied
upon. attached, and took possession of the said schooner, her salls, tackle.
apparel, and furniture, and thereby the plaintiff lost the use. earnings, and
profits of the same from the said 19th day of September, 1900, to the --
day of June, 1901, and the said schooner was compelled to remain in the
ice dmlng the winter of 1900-1901, being thereby greatly injured, all to
plaintiff's damage in the 'Sum of $2,000. It Is alleged that the attachment
was '\'rongful and without sufficient cause. It is also alleged that the
plaintiff, on the 16th day of May, 1901, recovered judgment against Carrie
B. Lee, in the attachment suit, in the sum of $39 and costs of suit.

The defendants, answering the amended complaint, deny that the atta.ch
ment was wrongful or without !Sufficient cause; deny any knowledge or in
formation as to whether the plaintiff was the owner of the schooner Sev
en SisteI;s. her tackle, sails, apparel, and furniture; and deny that the

,. 4. See Attachment, vol. 5, Cent. Dig. § 1241.
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plaintlft Buttered damage in the sum of $2,000, or any other sum. And for
a further and separate answer and 'defense the defendants recite the com
mencement of an action against the Anvil Gold Mining Company by Carrie
B. Lee; the issuing of an attachment therein on the 18th day of September,
1900; and the levy of the attachmenblpon the said schooner, the property of
the Anvil Gold Mining Company, an the 19th day of September; 1900.. It is
also alleged that upon a SUfficient undertaking being filed by the company on
the 11th day of October, 1900, the attached property was turned' over to the
companY,and the attachment discharged. It is alleged, as a .further and
separate defense to the action, that Carrie B. Lee, the plaintiff in the attach
ment suit, and the defendants in this aetion, were advised by counsel that the
plaintiff in the attachment suit had a .good, sufficient, and meritorious cause
of action, and, being so advised, the !Jefendants signed the undertaking set
forth in the complaint, acting in good fa,ith, and in an honest belief that the
plaintiff in the attachment suit had a,gpod, sufficient, and meritorions cause
of action against the Anvn Gold M;i)liIH~ CQmpany, and not for the purpose of
harassing, annoying, and damaging the said mining company in any wise. It
is also alleged, for a further and. separate ·defense to the action, that the said
Anv;ll Gold Mining Company, the defendant in the attachment suit, filed an
undertaking with the clerk of the court for the release of said attachment,
the sureties in said underqtking obllgating themselves that in consideration
of the release of said attachment they would pay to the plaintiff in that ac
tion the amount of whateYi:!rjudgment might be recovered by her in said ac
tion, together. with costs lind disbursements, and thereupon the attachment
was discharged, and it is alleged that thereby the defendant mining company
(plaintiff herein) waived all rights of action on the undertaking set forth in
the amended complaint herein. To each of these several, further, and separ
ate defenses plaintiff herein demurred, on the ground that they did not con
stitute a defense to the action. The court overruled the demurrer to these
further and separate defenses, holding that they were sutficient, and the
plaintiff electing not to reply to the answer, but to stand on the demurrer,
judgment was entered against the plaintiff. .The plaintiff thereupon brought
the case to this court upon writ of error.

Keller & Fuller, F. E. Fuller, and George D. Campbell, for plaintiff
in error. .

W.T. Hume, for defendants in error.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

MORROW, Circuit Judge, after stating the fads in the foregoing
language, delivered the opinion of the cotirt.

The Alaska Code of Civil Procedur.e provides, in chapter 14 (Act
June 6, 1900, c, 786, 30 Stat. 353), for an attachment proceeding. Sec
tion 135 provides when plaintiff may have defendant's property at
tached.. Section 136 provid,es that the writ of attachment shall be is
sued by the clerk of the court in which the action is pending whenever
the plaintiff, or anyone in his behalf, shall make and file an affidavit
showing certain particulars concerning defendant's indebtedness, the
absence of security, and that the attachment is not sought nor the
action prosecuted to hinder, delay, Or defraud any creditor of the de
fendant. Section 137 provides as follows:

"Upon filing the affidavit with the clerk, the plaintiff shall be entltled to
have. the. wrlt issued as soon thereafter as he shall file with the clerk his
undertaking, with one or more sureties, iua sum not less than one hundred
dollars, and equal to the amount tor which the plaintiff demands judgment,
and to the effect that the plaintiff will pay all costs that may be adjudged
to the defendant, and all damages that he may sustain by reason of the at
tachment, if the same be wrongful or without sufficient cause, not exceeding
the sum specified in the undertaking. With the undertaking the plalntill'
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shall also file the affidavits of the sureties, from which affidavits it must ap
pear that such sureties are qualified, and that taken together they are worth
double the amount of the sum specified in the undertaking, over all debts and
liabilities and property exempt from execution."

The complaint in the present case· alleged that the attachment in
the suit of Carrie B. Lee v. The Anvil Gold Mining Company was
wrongful and without sufficient cause, This allegation was denied in
defendants' answer. The judgment in the attachment suit set forth in
the complaint determined that the plaintiff had no cause of action
against the defendant upon the facts stated in the complaint in that
action. What effect did this judgment have upon the attachment?
Did it not determine that the attachment was wrongful and without
sufficient cause? In other words, can an attachment of the defendant's
property be right and for a sufficient cause when the plaintiff has no
cause of action against the defendant? Can an attachment issued to
secure the satisfaction of a judgment be right and sufficient where
there is no debt upon which a judgment can be entered? We think
not. If the attachment suit terminates by a finding in favor of the
defendant on an issue as to the truth of the facts alleged as the ground
for the attachment, then the judgment conclusively establishes that
the attachment was wrongfully obtained; and the same result follows
if, when the attachment was obtained, there was no debt due from the
defendant to the plaintiff. Drake on Attachment (7th Ed.) § 173;
Lockhart v. Woods, 38 Ala. 631; Tucker v. Adams, 52 Ala. 254; Steen
v. Ross, 22 Fla. 480; Young v. Broadbent, 23 Iowa, 539; Wetherell
v. Sprigley, 43 Iowa, 41; Harger v. Spofford, 46 Iowa, II; Farrar
v. Talley, 68 Tex. 349,4 S. W. 558.

The basis of the attachment proceeding is a cause of action upon a
contract, express or implied, for the direct payment of money. When
the cause of action fails the attachment fails, and for the reason that it
is without sufficient cause. The obligation of the undertaking upon
attachment is not that the plaintiff will pay all costs that the defendant
may incur, and all damages he may sustain by reason of the attach
ment having been allowed wrongfully, or allowed without sufficient
cause, but it is that the plaintiff will pay all costs that may be adjudged
to the defendant, and all damages that he may sustain by reason of
the attachment, if the same be wrongful or without sufficient cause.
The liability of the undertaking is determined, not upon a separate
issue relating to irregular or defective attachment proceedings, but
upon the issues of the case relating to the cause of action. This in
terpretation of the statute is made clearer l,y considering other sec
tions of the chapter of the Code relating to attachments. Section 151
provides that "the defendant may at any time before judgment,except'
where the cause of attachment and the cause of action are the same,
apply to the court or judge thereof where the action is pending to dis
charge the attachment in the manner and with the effect as provided
in sections one hundred and twenty-one and one hundred and twenty
two for the discharge of a defendant from arrest." Section 121 (chap
ter 12) provides that "a defendant arrested may, at any time before
judgrrwnt, apply on motion to the court or judge thereof in which the
action is pending, upon notice to the plaintiff, to vacate the writ of ar-
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resto" Section 122 provides:. "Ha motion be made upon affida.vits or
other proofs on the part of the defendant, but not otherwise, the plain
tiff may oppose the same byaffiQ4vits, or other proofs,in addition to
those upon which the writ was issued. If upon the hearing of such
motion it shall satisfactorily appear that ther.e was not sufficient cause
to allQw the writ, or that there is other gooo cause which would entitle
him to be discharged on habeas ~orpus, the same shall be vacated, or
in case he has given bail the court may discharge the same or reduce
the ambuntthereof on good cause shown." Under these sections of
the Code, the question to be determined upon a motion to vacate the
attachment prior to the judgment in the case is whether there was
"sufficient,cause to allow the writ" or "other good cause" shown en
titling the defendant to the discharge of the writ. These "causes"
necess-arily relate to defects and irregularities apparent on the face
of the proceedings, and hot to any question involved in the cause
of action. Bank of Winnemucca v. Mullaney, 29 Or. 268, 45
Pac. 796. It was further held in that case that the statute of Ore
gon, as it then stood, providing that the writ of attachment might
issue in all actions for the payment of money without specifying
any other cause, rendered it unavailable' for the discharge of the
writ of attachment in that case, as the cause of attachment and
the cause of action were the same, and within the exception contained
in section 145 of Hill's Code (section- lSI, Alaska Code). We now
see the significance of the language of section 137 of the Alaska
Code, requiring that the undertaking on attachment shall be security
for "all costs that may be' adjudged to the defendant, and all dam
ages he may sustain by reason of the. attachment, if the same be
wrongful or without sufficient cause." It is the final judgment in the
case that is to determine the liability of the obligors upon the attach
ment undertaking. But the appellees contend that the appellant, the
defendant in the attachm~nt suit, having given an undertaking for the
release of the attachment under section ISO of the Alaska Code, has
waived the right to raise the question whether the attachment was
wrongful or without sufficient cause, or, as stated by the court below."
the defendant waives all irregularities and defects in the original at
tachment proceedings, and admits an estoppel in the attachment suit
against the attachment sureties by giving the bail required by the
statute. It may be admitted, for the purposes of this case, that when
the defendant in an attachment suit under the Alaska Code gives the
undertaking provided in section ISO, he waives his right to question'
mere irregularities and defects apparent upon the face of the original
attachment proceedings ; but it does not follow that he admits an
estoppel as against a judgment in the attachment suit,where the cause
of the attachment and the cause of action are the same. The reason
why the defendant in an attachment suit who gives an undertaking for
the release of the attachment may be deemed to have waived his right
to question the regularity and correctness of the attachment proceed
ings is because there is no practical method provided for afterwards
determining in the progress of that case the question whether there
were irregularities or defects in such proceedings or not. The only
issues left to be determined, after the release of the attachment, are
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-those relating to the cause of action; and where, as in this case and
under the statute under consideration, these issues are the same as the.
cause of attachment, they are necessarily determined by the judgment,
and all other questions may be deemed to have been waived. But this
waiver extends no further, and there is no implied estoppel beyond
that which appears upon the face of the attachment proceedings, and
relating to such proceedings, that will deprive the defendant of the
right to recover all costs he may have incurred and all damages he
may have sustained by reason of the attachment, if it is finally deter
mined that the plaintiff had no ca.use of action.

The court below was of the opinion that the Supreme Court of Ore
gon, in Drake v. Sworts, 24 Or. 201, 33 Pac. ,,63, construing provisions
of the Code of Civil Procedure of Oregon which were copied into the
Alaska Code, had practically decided that an undertaking on release of
attachment was a waiver of a right of action on the undertaking given
on procuring the attachment. One of the questions before the court
in that case was whether the execution and delivery by the plaintiff
(the defendant in the attachment suit) of a redelivery bond, as provid
ed in section 154 of Hill's Code of Oregon (section 145, Alaska Code),
operated as a discharge of the attachment and a waiver of the right
of action on the undertaking on attachment. The court was of the
opinion that there was a distinction between the effect of the bail
bond and a redelivery bond; that the former, being given as sel!urity
for the payment of such judgment as might be recovered in the action,
operated to discharge the attachment, and was probably a waiver of
the right of action on the undertaking, but that the latter, being an
engagement to redeliver the attached property or pay the value thereof,
did not dissolve the attachment or withdraw the property from the
operation of the lien thereon, and did not therefore operate as a
waiver of the right of action on the undertaking for the attachment.
The latter question was before the court, the former was not, and'
the statement made concerning the former question was not es
sential to the decision of the main question. The court, however,
referred to the case of Rachelman v. Skinner, 46 Minn. 196, 48 N.
vV. 7i6, as supporting its views upon the collateral question. In
that case suit was brought by the defendant in the attachment
proceedings, not against the plaintiffs and their suretit:s on the
attachment bond, but against, the plaintiffs alone, to recover dam
ages for the issuance of the attachment against the property of
the defendant alleged to have been maliciously sued out by the plain
tiffs. After the attachment had been issued the defendant exe
<:uted the bond provided for by the statute, and procured an or
der for the discharge of the attachment. Afterwards the defendant
moved to set aside the attachment, upon affidavit and notice, and this
motion the court granted, and also set aside the bond previously given
by the defendant for the release of the attachment. Upon the tria!
of the action to recover dama~es for the issuance of the attachment,
the court held that the defendant in the attachment proceedings had
waived his objections to the validity of the attachment by giving the
bond and procuring the discharge of the attachment. The case was
accordingly dismissed. On appeal to the Supreme Court of the state
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the judgment of the lower court was affirmed, the appellate court hold
.ing that where an attachment is dissolved by the aetionof the de
fendant without an opportunity to the' opposite party in the' same pro~

ceeding to test the validity of the writ of attachment an aation for
wrongfully procuring the writ to issue could not ordinarily be main
tained.That decision has no application to a case where the original
judgment in the attachment suit determines the validity of the writ
and the action for damages is upon the undertaking.

The case of Fergusonv. Glidewell, 48 Ark. 195,28. W.7II, is also
cited as sustaining the dictum of the Oregon court~n Drake v.
Sworts.That case was a suit against the surety upon the bond given
by the defendant in the attachment proceedings for the release of an
attachment. When the bond had been given the property was re
leased. ,'Afterwards the -surety on the bond for the release of the
attachment filed an affidavit denying the statements contained in the
affidavit' of the plaintiff upon which the attachment was issued, and
the attachment was discharged. The bond upon release 6f attach
ment was conditioned that the defendant would perform the judg
ment of. ,the court. The plaintiff obtained a judgment,and then
bri:mght suit upon the' bond' given by the' de~endant to recover the
amount ohhe judgment. ' The surety undertook to defend the action
upon the ground that the attachment had been discharged. The Su
preme- Court held that the surety was absolutely liable on the under
taking., without reference to,the question whether the ,attachment was
rightfully or wrongfully issued,and that the attachment defendant
was precluded by such an undertaking from controyerting the grounds
of the attachment. If thisdecision,:isauthority upon any question
before the court in the present' case; it is that the defendants, as
sureties on the attachment bond, are m:ade absolutely Hable on their
undertaking by the judgment, in tlrecase. It is certainly not au
thority for the proposition that the sureties on the attachment bond
are released by the discharge of the attachment. Fox v. Mackenzie
(N. D.) 47 N. W. 386, and McLaughlin v. Wheeler (S. D.) 47 N.
W. 8l6,simply hold that the defendants in the attachment suit, hav
ing given the statutory undertaking to discharge the attachment un
der which the property has 15een seized, tould not afterwards have
the attachment: dissolved,becatiseimprovidently issued. The last
case was, however, before the $upremeCourt upon a rehearing.
McLaughlin v. Wheeler (S. D) '50 N. W.834. It appeared that the
motion to discharge the'att1chmentin that .case was based upon
the ground that the summons had 110t been served ot published as
required by law, and, this fact havin!J been found, by the court, its
previous opinion was so far modified as to hold that, upon failure to
serve or publish summoneas proVided: by the statute, defendants
were entitled as of right to the release of the attached property, and
that therefore there was no. consideration for the undertaking. In
other words, .while the surety on a bond for the release of an attach
ment may not, after giving such a bond and securing the release of the
attachment, have the attachment dissolved because ofa mere irregu
larity in the attachment proceedings, he may nevertheless show that
the attachment proceedings were void. There is no principle of
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waiver or law of estoppel in this case, or in any of these cases, that
deprives the defendant in the attachment suit of his right of action
against the plaintiff and the sureties on the attachment bond to re
cover damages sustained while the attachment is in force, and this
we believe to be the law upon the subject. Cases apparently hold
ing otherwise will be found, upon examination, to turn upon some
differences in the statutes upon which they are based. The general
rule, and the one applicable to the present case, is that the liability
of the sureties on the attachment undertaking is measured by the
conditions contained in that obligation. As said by the Supreme
Court of Alabama in Tucker v. Adams, 52 Ala. 254,256:

"An attachment is an extraordinary remedy, prescribed by the statute for
extreme cases, and harsh in its operation. Its levy deprives the party
against whom it issues as completely of the possession of his property as
the levy of final process founded on a final judgment. The nature of the
remedy required that the party against whom it issues should have a more
ample remedy against its misuse or abuse than that which the common
law afforded. The injury resulting from such misuse or abuse is more
direct, and greater in degree, than that which follows the misuse or abuse
of common-law process or of ordinary remedies. These do not authorize
the seizure of property, nor do they involve imputations affecting more or
less reputation and credit. Hence the statutes of this state have always
required, as a condition precedent to the suing out of an attachment, bond
with sufficient security, in a penalty of double the amount of the demand
sued for, conditioned for the payment to the defendant of all such damages
as he may sustain from the wrongful or vexatious suing out of the attach
ment; • • • the action on the bond for the recovery of damages being
a plenary remedy for all the injury which could result if the cause did not
exist."

The amended complaint alleges that by reason of the attachment
the plaintiff lost the use, earnings, and profits of the property at
tached from the 19th day of September, 1900, to the --- day of
June, 190I. In the first further and separate answer and defense
the defendants set up the entire attachment proceedings, and among
other things allege that on the 11th day of October, 1900, in pursu
ance of an order of court, the marshal released and discharged the
attachment, and turned over and delivered to the plaintiff the prop
erty attached in the action, and that since that time the propfrty
has not been in the possession of the plaintiff in the attachment suit
or in the possession of the marshal. While these proceedings do
not constitute a complete defense to the action, they are relevant and
material to the question of damages, and present an issue as to the
period of time the property was under attachment. The allegations
of this defense are therefore proper for that purpose. The demurrer
to this defense was therefore properly overruled.

The second further and separate answer and defense alleges facts
tending to show that the plaintiff in the attachment suit and the sure
ties on the attachment bond acted in good faith upon the advice of
attorneys in the attachment proceedings, having an honest belief
that the plaintiff in that action had a good and meritorious action
against the defendant in the suit, and that the bond was not given
to harass, annoy, or damage the defendant; If the present action
had been brought for the misuse or abuse of process, and it had been
alleged that the attachment proceedings had been prosecuted mali-
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:iously and without probable cause, the facts alleged in this defense
would have been relevant and material upon the question of ex
emplary damages. But the action is upon the undertaking, to recover
the costs awarded to the defendant in the attachment suit and the
damages which the defendant sustained by reason of the attachment,
limited by the undertaking to the sum of $1,200. The good faith of
the parties in prosecuting the attachment proceedings is therefore
irrelevant and immaterial upon this question. Drake on Attach
ments, § 174. The demurrer to this defense should have been sus
tained.

The third further and separate defense and answer alleges the giv
ing of the bond for release of the attachment on October II, 1900,
in the attachment suit,and alleges that by reason of the filing of
such undertaking and the release of the attachment the defendant
in that suit (plaintiff in the present action). waived all rights on the
undertaking set forth in the amended complaint. We have suffi
ciently discussed this defense, and have determined that it cannot be
sustained.

It follows that the judgment of the Circuit Court must be re
versed, with directions to the court below to sustain the demurrer to
the second and third further and separate defenses, with leave to
the plaintiff to file a reply to the answer.

ELDER DEMPSTER SHIPPING 00., Limited, v. POUPPIRT.

(Circuit Court of Appeals, Fourth Circuit. November 5, 1003.)

No. 495.

1. ADMIRALTY JURISDICTION-ToRTS COMMITTED ON RIGU SEAS-FOREIGN
SHIPS.

A court of admiralty of the United Stlltes has jurisdiction of an ac
tion in personam against the owner of a foreign ship to recover for in
juries sustained by an American passenger on the high seas, irrespective
of the law of the ship'sllag, the case being governed by the general
maritime law as administe/.'ed in this country.

2, SHIPPING-CARRIERS OF PASSENGERS-LIABILITY FOR INJURI;ES.
A ship is not bound to the same strict responsibility for the safety

of passengers as in the case of goods, but Is bound to exercise a higb
degree of care, while the passenger is also required to exercise rea
sonable care for his own safety.

8. SAME-AssUMPTION OF RISK BY PASSENGER-UNNECESSARY EXPOSURE TO
DANGER.

A passenger who voluntarily leaves a place of safety on a ship with
out necessity, and goes toa part of the ship where there is danger, of
which he has knowledge,or which Is obvious, assumes the increased risk
therefrom, and, he cannot recover from the ship or its owners for an
injury so. received because he was not given warning, which, under such
circumstances, was unnecessary.

4. SAME-EVIDENCE CONSIDERED.
Libelant was one of three passengers on a freight vessel on whicb

he had 1?eell for some three months. Before making port on the return
voyage, the crew were engaged in tearing down a temporary structure
built on the deck for 'the housing of cattle on the outward voyage and
thrOWing the timbers over the side. After being on the bridge witb
the other passengers watching the work for the greater part of a day.
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libelant toward evening went upon the deck and stood near the rail
wllere the men were at work, and while there he was struck and in
jured by a long timber which had been shoved over the rail endwise in
the usual manner until it overbalanced, the motion of the ship causing
the upper end to swing forward when the other end struck the water.
Herd. that the proximate cause of the injury was the act of libelant him
self in going without necessity to a place of danger, and that the offi
cers of the ship were guilty of no negligence which rendered the owners
liable therefor.

Appeal from the District Court of the United States for the East-
ern District of Virginia, at Norfolk.

For opinion below, see 122 Fed. 983.
H. H. Little (Robert M. Hughes, on the brief), for appellant.
Floyd Hughes (F. M. Whitehurst, on the brief), for appellee.
Before SIMONTON, Circuit Judge, and MORRIS and KEL-

LER, District Judges.

SIMONTON, Circuit Judge. This case comes up on appeal from
the District Court of the United States for the Eastern District of
Virginia, sitting in admiralty. Frank A. Pouppirt filed his libel in
personam in the court below against the Elder Dempster Shipping
Company, Limited, of African House, a corporation created under
the laws of Great Britain and Ireland, on the 21st February, 1902.
The defendant, being a foreign corporation, could not be found nor
served with process within the district. An attachment was issued
out of the said court on the same day, under which the British steam
ship Montenegro was attached and taken into custody by the mar
shal as the property of said respondent. The vessel was released on
bond. Prior to this a libel in rem had been filed against the steam
ship Montenegro by the same libelant for the same cause of action,
and the steamship released on a similar bond, under a stipulation that,
if the defendant and its sureties are held liable on the bond taken
in attachment, they will not be held liable on the bond taken upon
the libel in rem. The respondent has answered the libel in personam,
and, after excepting to the jurisdiction of the court, traversed the
main allegations of the libel.

The steamship Montenegro was chartered by the respondent, her
owner, to take a cargo of mules from the port of New Orleans to
a port in South Africa. The libelant was engaged to go on the
steamer as a veterinary surgeon by the British government, and went
on the said steamer as a passenger, his expenses to be paid at Cape
Town, South Africa, and from port of arrival, on his return to the
United States, to Denver, Colo. The ship took the cargo of mules
to South Africa, delivered them, and started on her voyage to New
Orleans for another cargo. \iVhen she reached the mouth of the
Mississippi she was met by a telegram instructing her to go to Gal
veston for a cargo of cotton. She at once, greatly to the disgust and
against the protest of libelant and two others, also veterinary sur
geqns, on the ship, set out for Galveston, libelant and his companions
having in vain sought the means of going ashore at Port Eads,
at the mouth of the Mississippi. In order safely to transport the
mules, the vessel had had stalls and other fixtures set up in her hold
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and on the main deck. The structure on .the main deck extended
from the bridge to the forecastle, and was covered over with a good
roof; this roof, in effect,· making another deck extending from
the bridge forward. The timbers used' 'in the construction of this
structure were many of them long and heavy. On the roof of this
structure the passengers and officers of the ship could take exercise,
and frequently used it for this purpose. When he was on this voy
age to Galveston under his new instructions, the· master of the
Montenegro began to· prepare his ship for a cargo of cotton. To
this end he employed his crew and a gang of muleteers, who having
gone with the mules to South Africa... were now returning. These
tore down the partitions and stalls in the hold and dismantled the
structure on the deck. This work of demolition began on the day
after leaving Port Eads; that is, 13th November,. 1901, and was
continued all the next day, Two gangs' were employed, one under
the mate on the starboard side of the ship, and the other under the
boatswain on the port sid.e. The smaller pieces, as they were dis
engaged, were sent over the side of the ship in a basket. The steam
winch of the ship was used for this purpose. The longer and larger
beams, after being disengaged from their fastenings, were lifted by
the workm~n and placed on the rail of the ship and shoved along
until the weight of the par~ over the rail counterbalanced that on
the ship. They were then let go, striking the water and falling over
board. As the vessel was moving through the water at the rate of
eight or ten knots, the ends of the beams, being shoved overboard,
when they struck the water, were driven aft, and that portion of the
beams resting on the rail, which acted as a sort of pivot, were neces
sarily driven forward. Of course, there was great danger during this
operation to everyone on the main deck in proximity to the beams
which were being put overboard. During the morning of the day
on which the working parties were thus dismantling the ship, the
libelant and his companions were on the bridge,. watching the opera
tion with intetest. They saw very many beams disposed of as above
described, and very great progress was made in the work. The
libelant and the other doctors lived in the cabin at the stern of the
ship occupied by the officers. During the afternoon the libelant,
after afternoon. tea, went down upon the main deck where this work
was being performed. A very short time afterwards, whilst he was
on that deck in proximity to a larg~ beam, which was in the act of
being discharged over the side of the ship, he was struck a violent
blow on the head by that part of the beam still over the ship, the
other end having struck. the· water. The lower end of the beam
having been suddenly drawn aft, the upper end of the beam was
canted forwal;d. There is conflict in the testimony· upon two prin
cipal points. .. The libelantden,ies that he was ~arned either against
going on tl,1e deck or whilst upon the deck. He heard a. cry imme
diately before he was struck, which he did not· understand. Wit
nesses for re~pondentsay.that whenever a beam was thrown in this
way overboaro, the general warning had been given by the crew of
"Look out I" and also that the libelant had been specially warned
about going.on the main deck where the men were at work. An-
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other point of contradiction is as to the place in which he was stand,.
ing when the blow came. On his behalf it is said that he was on the
deck four or five feet from the rail, looking at the ship. The wit
nesses for the respondent say that when he was on the deck he ran
to the rail whilst the beam was being shoved over it, and watched it
as it fell in the water. Whilst he was leaning over the rail and look
ing down, the beam slid on the rail and struck him. The court be
low heard the case upon testimony taken before him and by deposi
tion, gave a decree for the libelant, and fixed his damages at $12,000.
An appeal was allowed, and the case comes up on many assign
ments of error. The first two of these are error in entertaining ju
risdiction of the case and error in not holding that the action is gov
erned by the law of Great Britain, and that therefore libelant had
no right of action in admiralty. The other assignments of error go
to the merits; error in holding that respondent was guilty of negli
gence; error in holding respondent for damages; error in grant
ing excessive damages; error in admitting the libelant to say that,
if he had been· warned not to go to the scene forward by the captain,
he would have obeyed him, but that in fact he had no such warning.

As to the Jurisdiction.
The respondent insists, as the cause of action in this libel orig

inated on the high seas, on a British ship flying the British flag, it
must be treated as if it occurred on British soil, solely within the
jurisdiction of the British courts. The appellant admits that many
decided cases sustain the general jurisdiction of our courts in ad
miralty over cases of tort arising on the high seas on vessels of other
nationality than ours. But he insists that these are cases of colli
sion where the tort did not occur wholly on either ship, or contracts
of carriage, or for seamen's wages; all of which are communis juris,
and are .cognizable by courts of admiralty of all nations. It must
be borne in mind that the libelant is a citizen of this country, under
his contract to be restored to the country. The Supreme Court of
the United States has established the doctrine that the courts of ad
miralty of this country can, in their discretion, take jurisdiction or
cases of tort occurring on the high seas between subjects or citizens
of foreign states; that, if they decline to exercise such jurisdiction,
it is not for a want of authority to do so, but because they deem it
expedient, under the circumstances of the particular case, to do so.
Take a case of foreign seamen suing because of ill treatment. In
such cases the consent of their consul or minister is frequently re
quired before the court will proceed to entertain jurisdiction, not
on: the ground that it has not jurisdiction, but that, from motives of
convenience or international comity, it will use its discretion whether
to exercise jurisdiction or not. And where the voyage is ended, or
the seamen have been dismissed, or treated with great cruelty, it will
entertain jurisdiction even against the protest of the consul. The
Belgenland, 114 U. S. 363, 364, 5 Sup. Ct. 864, 29 L. Ed. 152. See,
also, for a full discussion of the law Deady, J., in Bernhard v. Creene
et a1., 3 Sawyer, 230, Fed. Cas. No. 1,349. If this be the law as to
actions by foreigners against foreigners, a fortiori it is the law as
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between~in"American,citizen ,and a for~jgne(.. The language of pro
Lushingt~~dhThe Johann Friederich, I W. Rob. 35, quoted in The
Belg-enland,supra, is proper here:

"If these parties must wait until the vessel that has done the injury re
turn to its own country, their remedy might be'lost altogether, because she
might never return; and, if she did, there is no part of the world to which
they might not be sent for redress." ,

Our admiralty courts ce~tainly take,jurisdiction of collisions on the
high seas, occurring between vessels of different nationalities both
foreign toihis country. Thisnot for the reason that in cases of col
lision a tort did not occur wholly on either ship. In this very case of
The Belgenland, the ship Only was found guilty of tort in colliding
with a Norwegian vessel, an,d she was rTI:ide to pay heavy damages.
Judge Browp, of New York', than whom there is no better authority
in admiralty) in The Brantforq City (D. C.) 29 Fed. 383, quotes from
The Belgenland the fonowing:

"As to the law which should bl;! applied in cases between parties or ships
of different nationalities arising on the high seas, not Within, the jurisdiction
of any natton, there can be ,no doubt that it must be the general mariti1ne
law, as understood and administered in the courts of the country in which
the litigation is prosecuted."

To this he adds:
"The fact that in most of the <;lases cIted the Injury arose from colllsion

is immaterial. The gravamen of the action is negligence. On that alone the
action depends. It is the negligence only that constitutes the tort"

We concui- fully in the conclusion of the District Court that juris
diction can be taken in this case.

On the Merits.
Assuming that the libelant occupied the position of a passenger in

this steamship, and that as to' him the ship was a common carrier,
what was the responsibility of the shipowner to him? In Boyce v.
Anderson,2 Pet. ISO, 7 L. Ed. 379, Chief Justice Marshall, after stat
ing the doctrine of the common law that a carrier is responsible for
every loss which is not produced by inevitable accident, says that this
doctrine cannot be applied in the case of passengers, living beings,
over whom the carrier cannot have the same control as he has over
inanimate matter. He applies this modification of the doctrine to the
carriage of slaves, and says that in that case the carrier was only
liable for ordinary neglect, that being the law with respect to the car
riage of passengers. The same distinction was observed and applied
in a similar case of McDonald v. Clark,' 4 McCord, 22,3, and in the
Alabama case, Williams v. Taylor, 4 Port. 238. In Chicago, etc., Ry.
Co. v. Zernecke, 183 U. S. 587, '22 Sup. Ct. 231,46 L. Ed. 339, the Su
preme Court of the United States, discussing the general law on this
subject, says:

"It seemed 1:0 the able judges who decided Coggs v. Bernard [2 Ld. Raym.
009J, that on'account' of the conditions which then surrounded common car
riers public, poli'cy required reSponsibility on their part for all injuries and
losses which occurred from the acts of God or p~blic enemies, and many
years afterwards. Chancellor !{ent praised the decision of cases which de-
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elined to relax the rule to excuse carriers for losses by fire. That rule was
not and has not been extended by the courts to passengers, imd Chief Justice
Marshall, in speaking for this court in Boyce v. Anderson, 2 Pet. 150, 7 L.
Ed. 379, refused to apply the rules to slaves, saying: 'The law applicable to
common carriers is one of great rigor. Though to the extent to which it has
been carried, and in the cases in which it has been applied, we admit its
necessity and its policy, we do not think it ought to be carried further, or
applied to new cases. We think it has not been applied to living men, and
that it ought not to be applied to them,'''

In Stokes v. Saltonstall, 13 Pet. 191, 10 L. Ed. lIS, the Supreme
Court says:

"It is certainly a sound principle that a contract to carry passengers differs
from a contract to carry goods. For the goods the carrier is answerable at
all events, except the acts of God and public enemies. But, although he does
not warrant the safety of the passengers at all eveJlts, yet his undertaking
and liability as to them go to this extent: that he, as agent, as in this case he
acted by an agent, shall possess competent skill, and that, so far as human
care and foresight can go, he will transport them safely."

This case quotes 2 Kent, Comm. (14th Ed.) p. 600:
"The proprietors of a stage coach do not warrant the safety of passengers

in the character of common carriers, and they are not responsible for mere
accidents to the persons of passengers, but only for want of care,"

This same principle is illustrated in the common law. A carrier
may be responsible for negligence, but, if the passenger be also neg
ligent, and his negligence is the proximate cause of the injury, the
carrier cannot be held. The court below, in dealing with this subject,
says:

"In determining the question of fault in bringing about the misfortune,
nothing need be said as to the degree of care required of the respondent
ship, as a carrier of passengers. The law in this regard is too well settled
to need special comment at this day further than to say that the highest
degree of care and caution is reqUired, and that the presumption of negligence
Is against the carrier where injury is sustained by a passenger,"

It seems to us that the learned judge states this proposition too
broadly, and that his doctrine is inconsistent with the opinion of
Chief Justice Marshall in Boyce v. Anderson. For the proposition
thus stated by him the learned judge below quotes The New World,
16 How. 469, 14 L. Ed. 1019. In that case the passenger was injured
by the explosion of a boiler on a steamboat racing with another on
the Mississippi river. The case was held to come within and to be
decided by the thirteenth section of the act of July 7, 1838 (S Stat.
306), as follows:

"In all suits and actions against proprietors of steamboats for injury aris·
ing to persons or property from the bursting of the boiler of any steamboat.
or the collapse of a flue or other dangerous escape of steam, the fact of sucb
bursting, collapse or injurious escape of steam shall be taken as full prima
facie evidence sufficient to charge the defendant or those in his employ with
negligence, until he shall show that no negligence has been committed by
him or those in his employ,"

The other case quoted by him is The City of Panama, 101 U. S. 462,
25 L. Ed. 1061. In that case the court says:

"Owners of vessels engaged in carrying passengers assume obligations
IOmewhat different from those whose vessels are employed as common car
liers of merchandise. Obligations of the kind in the former case are in some

125 F.-47
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tew respe~t" less extensive and more qualified than, in the latter, as the
oWDerSQttl;J~vesselcarrytD,~passengers arenot insurersot, the lives of their
passengers, nor even, oft~efr safety, but in most other respects the obligations
a~sJtWed are equally comprehensive and even more stringent."

,In Simmons v. NewBedford, etc., Steamboat Co., 97 Mass. 367, 93
Am. D~e. 9,9, the eou.rt stated th~ law, ,thus:

"A ,carrier ot passengeJ;'ll, for hire is not, like a common carrier ot goods,
an insurer against everything but the act of God and pubUc enemies. He
is not held to take every p,ossible precaution against danger. for to require
that would make him an insurer to thesame'·extent as the carrier of goods,
and might oblige him to adopt a course of conduct inconsistent with economy
and speed ess~J1tial to tb,e Proper disposal of his business. I But he is bound
to use the utmost' care which is, consistent with the nature' of and extent of
the business iII. vlrhich he is engaged, in the providing of safe, sufficient, and
SUitable vehicles or vess~ls and other necessary and ,apPropriate mea,ns of
transportation, as well ,aain the management of the same, and he making
s~ch reasonable arrangements as a prudeI;lt man would make to guard against
all dangers from whateyersource ar1i!ing which may nat~rany and according
to the usual course of things be expected to occur."

In Ingalls v. Bills,.9 Mete. (Mass:) 7, 43 Am. Dec. 346, the court,
after stating the la~ With regard to carriers of goods, says:

"But in regard to the carriage of passengers the same, principles of law
have not been applied, and for the obvious reason that a great distinction
exists between persons and goodS; the paSl'lengers being, able to take care of
themselves and of exercising that vigilance and foresight in the maintenance
of their rights which Ule owners of goods cannot do, who have intrusted them
to others."

So, also, in Tood v. Railway Co., 7 Allen, 207, 83 Am. Dec. 679:
"If passengers voluntarily take exposed positions with no occasion therefor,

and no inducement thereto caused by the managers of the road, except a bare
Ilcense by noninterference, or express permission of the conductor, they take
the special risk of the position on themselves."

Arrd in Hickey v. Railway Co., 14 Allen, 429:
"It is equally the duty of the passenger to avoid all unnecessary risks."

See, also, our own case of Kiml2all v. Palmer, 80 Fed. 240, 25 C. C.
A. 394, to thq samq effect jand in the same volume, Chicago, etc.,
Railway Co. v. Myers, 80 Fed. 361, 25 C. C. A. 486. In this last case
it is said:

"If a passenger of mature a~e leaves the place which he knows has been
provided for him, and, without any occasion ,for so doing, or to gratify his
cvriosity, goes to another, wlJere the"dangers are greater, or places himself
in a dangerous attitude, 'which he was not intended to 'assume, or if he dis
obeys any reasonable regulation of the carrier, it should be held that he as
sumes whatever iJ;lcreased risk of injury Is incurred in so doing."

Keeping in, mind this qualificati9n, of the broad language of his
honor the District Judge, let us examine the undisputed facts in this
record. In all the disputed facts We recognize the force and value of
his conclusions. The libelant, a man of more tpat;l ordinary intelli
gence and education, watched fo~ some hours the operation of dis
mantling the structures 011 the 'ship. He saw and understood the
method used in throwing overboard the larger pieces of timber, and
saw that when thev struck the water the end in the water went aft,
and the end on the" vessel canted forward on the rail. As he had full
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opportunity of seeing all this from his position on the bridge, he must
have seen the precautions which the men at work took when the tim
ber was pushed over the rail into the water. He must also have seen
and fully realized the danger attending these operations. He was in
a place of perfect safety on the bridge, and as the work was proceed
ing rapidly he could easily realize that the necessity for him to remain
in this place of safety would soon cease. He was not confined on the
bridge. He could move about upon it and take a moderate degree of
exercise on it. The bridge was seven or eight feet wide and the
whole width of the ship in length. After observing for nearly a whole
day what was done and how it was done by the men at work, he left
the bridge, and went down to the scene of operations. On both sides
of the deck gangs of men were tearing down and moving parts of the
structures and putting them overboard. He went in close proximity
to them. If he did not closely observe them, and keep his attention
alive so as to take precautions when threatened with danger, it was
his own neglect for not doing so. The gangs of men were at the
same work which he had seen them at all that day. Why did he go
there? He knew that on the bridge he was safe. He could not avoid
knowing that on the Montenegro, where the work was going on, he
was in more or less danger. There certainly was no necessity for him
to go down upon this deck. He did it voluntarily. If he went there
from curiosily, or to take exercise, or from any other motive, he was
using his right as a reasonable being, but at the same time he as
sumed the risk. He could only have been prevented from doing that
which he did by being shown the danger, which was unnecessary, as
he could himself see it without being told, or by being forcibly ar
rested, carried back to the cabin, and confined there-a doubtful pro
ceeding with regard to one not one of the crew. This was not a pas
senger ship, but a freight ship, on which the libelant had gone from
New Orleans to South Africa in charge of the cargo of mules, and he
was returning on her with full knowledge that the business for which
she was intended was carrying freight. The work which was going on
to remove the temporary fittings no longer needed was necessary and
proper work on a freight steamer, and there was no concealed danger
connected with it. The libelant was not an inexperienced landsman
freshly come aboard, but had lived aboard the ship for over three
months. He had been watching the work for hours, and must have
understood the danger as well as those engaged on it. There were
only three passengers, and they were quite naturally allowed greater
freedom of action than would be allowed on an ordinary passeng~r

ship. Can it be said that under these peculiar and unusual circum
stances the shipowner owed a duty to the libelant to warn him of that
which he already knew, and to station a man to pull him out of a
danger from which he, of his own prudence, should have retreated?
Unless there was a duty there was no negligence, and unless there
was negligence there can be no recovery. The fact that the beam, one
end of which was in the water down at least 23 feet below the top
of the rail, struck the libelant at all supports the testimony of the
master, the ship's doctor, the boatswain, and one of the sailors that
the libelant was near the rail, and that he had come from the middle
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of the deck to the rail to look and~ee what would happen when the
beam struck the water.

We are constrained to reach a conclusion different from that of
the cou:it 'below. In our opinion, the proximate cause of the injury
was the act of the libelant himself. He was in a place in which he had
no occasion to be, certainly.no necessity for being. He suffered the
consequence of, his own act. .

The decree of the court below is reversed, and the case is re
manded to that court with instructions to enter a decree dismissing
the libel, with costs. Reversed;

On Petition for Rehearing.
(Kovember 20, 1903.)

PER CURIAM. This case was ably and exhaustively argued be
fore us, and has received careful attention. We have examined the
petition of the appellee fot a rehearing, which has been presented, and
sr.e no reason for reconsidering our conclusion. The prayer of the
petition is denied.

Libelant's application for a writ of certiorari from the Supreme
Court denied.

BOYCEv. OONTINENTAL WIRE CO. et al. WOLFE et al. v. BOYCE et at
AMERICAN STEEL & WIRE CO. OF NEW JERSEY v. WARE. SAMH
v. WOLFE (two cases). SAME v. WOLFE et al. (two cases).

(Circuit Court of Appeals, Seventh Circuit. October 6, 1903.)

Nos. 965, 966, 967, 968, 970.

L MORTGAGES-ApPOINTMENT OF RECEIVER IN FORECLOSURE SUIT-RIGHT TO
NET INCOME.

When a receiver has been appointed in a suit for the foreclosure of a
mortgage on the .ground, either admitted or established, of the in
solvency of the mortgagor and the. inadequacy of the security, the equi
table right of possession and prima facie the right to the net income
derived from the property is in the mortgagee.

8. SAME--EsTOPPEL-OPPOSING USIl:OF PROPERTY. •
A receiver was appointed for the manUfacturing plant of a corpora

tion •in a suit to foreclose a mOl."tgage thereon, with the consent of the
mortgagor, on the ground that it was insolvent, and had no other prop
erty;and that the security was inadequate. SUbsequently certain judg
ment. creditors intervened and joined with the mortgagor in a petition
for an order authorizing the receiver to operate the plant under an
otrer made by a thirl1 party. The sole owner of the mortgage bonds ap
peared and opposed such order, but the same was made, and the plant
operated thereunder du.ring the term of the receivership. The proceeds
realized from the sale of the property left a deficiency due on the mort
gage debt HeM, that the mortgagee was not estopped to assert it!
prior right to the net earnings of the re,ceivership as againlt the judg
ment creditors by the fact that it oppoSed the use of the property by
which such earnings were made,' nor were its motives in such opposi
tiQn material.

f 1. Foreclosure of mortgages in federal courts. see note to Seattle, L. S.
&. E. Ry. Co. v. Union Trust Co., 24 C. C. A. 523.

See Mortgages, vol. 25, CentD,ig. § 1384.
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8. SAME-NECESSITY OF DEFICIENCY DECREE.
A deficiency decree, equivalent to a judgment at law, in favor of a

mortgagee after a foreclosure sale of the mortgaged property, is not
essential to entitle the mortgagee to assert the right to the earnings of
the receivership in the foreclosure suit, which constitute a fund for
distribution by the court in such suit.

Appeals from the Circuit Court of the United States for the South
ern District of Illinois.

In 1896 the Continental Wire Company made a trust deed of its manufac
turing plant to Boyce, trustee, to secure the payment of 125 bonds. of $1,()(){)
each. The trust deed did not specifically pledge the rents and profits, but it
did provide that on default the trustee might take possession.

The indebtedness having become due and remaining unpaid, the trustee
in October, 1898, filed his bill to foreclose, making the Continental Wire Com
pany sole defendant. The bill showed the insolvency of the defendant, al
leged the lack of other property out of which the debt could be collected and
the insufficiency of the trust estate, and prayed for the appointment of a re
ceiver to take possession of the plant. The defendant appeared, and con
sented to the appointment of a receiver, and Boyce was thereupon appointed.
He was empowered to collect the rents, issues, and profits of the premises,
but he was not directed nor specifically authorized to operate or contract with
respect to the operation of the plant; and the defendant surrendered posses
sion to the receiver.

In November, 1899, appellees Ware, Wolfe, and Wolfe, judgment creditors
of the Continental Wire Company, asked leave to intervene. And thereupon
they joined the Continental Wire Company in a petition that the court direct
the receiver to operate the plant in accordance with a proposition made by
the Merchants' Wire & Nail Company. 'rhat company proposed to furnish
money and material, and to pay the receiver $2,000 a month in addition, if
the receiver would run the mill on such goods and in such manner as the
company directed, and turn over to it the product. The petitioners repre
sented that an acceptance of the proposition would benefit all creditors, and
that if the plant were put in operative condition it would bring enough on
foreclosure sale to pay the debt secured by the trust deed. Thereupon the
American Steel & Wire Company, appellant, appeared, and showed that it
owned and held all the bonds, and it objected to the receiver's operating the
plant "because (1) said receiver was appointed for the sole purpose of collect
ing, preserving, and caring for the mortgaged premises; (2) said receiver
has no power under the order of appointment to borrow money wherewith
to operate the property; (3) the court has no power to authorize said receiver
to undertake the operation of said plant, or to conduct the business of manu
facturing wire or other products, or to borrow money or to incur any liability
for such purpose, the property in question being charged with no pUblic in
terest or duty, and the receiver possessing no function other than that of a
custodian of said property; (4) to allow said receiver to operate said plant
or to borrow money for such purpose or to incur any liability on that account
might subject the mortgaged premises to the payment of losses thereby in
curred, and would endanger the lien of the mortgage, and hazard the se
curity of your petitioner as holder of said bonds." The court overruled these
objections, and ordered the receiver to operate the plant under the directions
'of the Merchants' Wire & Nail Company, with the limitation, however, that
the mortgaged property should not be liable in any way for the expense of
operation. Appellant moved to vacate the order, stating as an additional
ground that the operation of the plant would depreciate the value of the wire
nail and barbed wire machines much more than to allow the machinery to
stand idle, and supported the motion by the affidavit of a mechanical engineer
and patentee of a wire machine. This motion was never passed upon. De
cember 30, 1899, a decree of foreclosure and sale was entered, adjUdging
$148,000 to be due upon appellant's bonds. At the sale, February 6, 1900, the
property was sold for $100,000. The report of sale, showing a balance of
$60,000 due on appellant's bonds after payment of costs and compensation
to the master, the receiver, and solicitors, was confirmed :Ylarch 15, 1900.
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Appellant on June I, 1900, petitioned for the entry ot a deficiencY decree, but
the court never ruled on it. The receiver continued to operate the plant under
the court's order until the expiration ot the redemption period, and surren
dered the plant to the purchaser 'on May 7, 1901. The receiver then had on
hand about $28,000 as the net profit from operating the plant. On May 18,
1901, appellant filed its petition that the balance In the receiver's hands be
applied on its deficiency. Appellees Ware, Wolfe, and Wolfe resisted this,
and filed cross-petitions. By its decree of June 26, 1902, from which these
appeals are taken, the court, after allowing certain sums to the receiver and
his solicitor, awarded the balance to appellees Ware, Wolfe, and Wolfe.

Logan Hay and Harry B. Hurd, for appellants.
P. B. Warren, for appellees.
Before JENKINS, GROSSCDP, and BAKER, Circuit Judges.

BAKER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The bill was against the mortgagor corporation alone. It ap
peared and consented to the appointment of a receiver. It thus vir
tually confessed at the beginning, as it did explicitly in the fore
closure decree, its insolvency, the lack of other property, and the in
sufficiency of the mortgaged estate to pay appellant's bonds. By
this action, and by voluntarily; turning over the plant to the receiver,
the mortgagor impregnably established, as again,st itself, that at the
time the bill was filed its right of possession had ceased. And the
facts respecting insolvency, inadequacy of the security, and the nature
uf the property would have warranted the court in taking the pos
I'lession away from the mortgagor over its resistance. Kountze v.
()maha Hotel Co., 107 U. S. 378, 2 Sup. Ct. 9II, 27 L. Ed. 609;'
Grant v. Phcenix Life Ins. Co., 121 U. S. 105, 7 Sup. Ct. 841, 30 L.
Ed. 905; First National Bank v. Illinois Steel Co., 174 Ill. 140, 51
N. E. 200.

In the original order of appointment the receiver was authorized
to collect the rents, issues, and profits of the trust estate. But there
were none, for the plant was held and run by the mortgagor until
'surrendered to the receiver. If, however, after the suit was pending
and before the receiver was appointed, the mortgagor had leased the
plant, it would have been the duty of the receiver under the original
order not only to seize the corpus, but to collect the rents, and, the
insolvency of the mortgagor and the inadequacy of the security being
~stablished, to. apply the net income, under the court's direction,
upon the remainder of the mortgage debt.

When the judgment creditors, a year later, came into the case, they
adopted the situation as it then existed. They joined the mortgagor
in asking the court, through its officer, the receiver, to operate the
plant. That presented an administrative question for the court to
solve as it thought for the best int.erest of all the parties. And in

.the absence of waiver or estoppel, the fruits of possession should go
according to priority of right of possession, no. matter what party
presented the administrative question. Daniell's Chan. Prac. (6th
Am. Ed.) 174o.i Miltenberger v. Logansport R. Co., 106 U. S. 286,
I Sup. Ct. 140, 27 L. Ed. II7.; Cross v. Will County Nat. Bank, 177
Ill. 33, 52 N. E. 322; Williamson v. Gerlach, 41 Ohio St. 682.
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The judgment creditors assert that a waiver or an estoppel arose
against appellant by its filing its objections to the petition for the
operation of the plant. The first two grounds of objection showed
that the receiver could not operate the plant without a further order
from the court. This was recognized as true by the appellees and
the court, and no party has since changed his attitude with respect to
that fact. The third ground raised the question whether, the mort
gagor being insolvent and the security inadequate, the court could
lawfully operate a private manufacturing plant over the objection of
the mortgagee whose right of possession had ripened. Surely a
party is not to be penalized for propounding a question of law which
the court thinks is either unsound or irrelevant under the circum
stances. The fourth urged the court not to imperil the already in
adequate security by allowing receiver's certificates or expenses of'
operation to become liens ahead of the mortgage. And the court
accordingly limited the order. These objections of appellant did
not create an estoppel in favor of the judgment creditors. Appel
lant's representations were made to the court, not to them. They
took no steps relying upon assurances by appellant. And the order
was made despite the objections. Nor did appellant's opposition to
the operation of the plant constitute a waiver of its claim arising
from its priority of right of possession. Appellant said to the court,
in effect: "The receiver cannot operate the plant unless the orig
inal order of appointment is broadened. That should not be done,
because you have no right to run the plant; but, if you think other
wise, you ought not to create liens ahead of mine." This was far
from saying: "If you sustain my objections, these judgment cred
itors, of course, will get nothing; but if you overrule them, I, who
equitably am the owner and entitled to the possession of this plant,
agree that the judgment creditors shall have all that may be made
and I will bear the loss from depreciation."

Appellees say it was an "open secret" in the court below that ap
pellant is a "trust," and that its opposition was inspired by its wish to
prevent the product of this plant from coming into competition with'
its goods. Even if this was established by the record, it would be
irrelevant. A court should act upon the merits of demurrers, mo
tions, and objections, and not upon the purposes of parties in pre
senting them.

It is claimed that the judgment ueditors made an "equitable levy"
upon the rents, issues, and profits by filing their petition for the oper
ation of the plant. When the petition was filed there was nothing to
seize but the corpus, and it equitably belonged to appellant, and was
already in the hands of the court to be devoted to the payment of ap
pellant's bonds. The judgment creditors did not file the petition.
They joined the appellee mortgagor in askil}g that the plant be
operated. If the mortgagor alone had presented the same facts,
the court, viewing the situation as it did, probably would have made
the same order; and then it would scarcely be said that the 1110rt
gagor should be paid the rents, issues, and profits in preference to the
mortgagee. How the equities are changed by the joinder of the
judgment creditors, who claim through the mortgagor, is not ap-
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parent to us. And, at aU events, the petitioners did not present the
issue that they were entitled to the fruits of possession despite the in
solvency of the mortgagor and the inadequacy of the trust estate;
but, on the contrary, they explicitly represented to the court that
iii. their judgment the plant~if operated, would bring enough to pay
the mortgage debt in full, and leave something over for other cred
itors. On that basis the order was secured.

Finally, as a technical obstacle to reversal, appellees insist that ap
pellant can. have no relief, because a deficiency decree was not, and
could not be, entered in its favor. If a deficiency decree could prop
erly be entered in favor of a bondholder in a suit by the trustee, ap...
pelIant made its motion promptly, and is not to be prejudiced by the
court's passing over the matter and entering an adverse final decree
of distribution. But this is not. a case in which it is necessary to'
have a deficiency decree (equivalent to a judgment at law) under
which by an execution the marshal may bring outside property into
court. The fund in controversy was already in court in the very
cause in which all the contestants were appearing.

The decree is reversed, and the cause is remanded, with the di
rection to award the fund to appellant.

LASSEN v. BAYLISS et al.

(Circuit Oourt of Appeals, Third Circuit. December 1, 1903.)

No.15.

1. BBOKERS-COMMISSIONS-PERFORMANCE OF CONTRACT-BuRDEN OF PROOF.
Where a broker's employment contract for the sale of certain land

provided that it should be void in case of a failure of the agreement of
sale, it was incumbent on the broker, in an action for commissions, to
show that the agreement of sale was performed by the purchasers, or
by s.ome one who took their place under the agreement.

In Error to the Circuit Court of the United States for the Dis-
trict of New Jersey.

Edward Stetson Griffing, for plaintiff in error.
Addison Ely, for defendants in error.
Before ACHESON, DALLAS and GRAY, Circuit Judges.

ACHESON, Circuit Judge. To entitle the plaintiff to recover
his commissions as 'broker under the written contract of January
13, 1900, between him and the defendants, it was incumbent upon the
plaintiff to show that the agreement of sale between the defendants
as vendors and Eakins and Dignowity as purchasers of the described
land had. been perfortlled by those purchasers, or by some one who
took theIr place, under that agreement of sale. The contract for the
commissions here sued for concludes with the following provision,
namely, "And a failure of said agreement of sale shall make this
agreement void." Now, it affirmatively appeared by the clearest
proof that the agreement of sale between the defendants and Eakins
and Dignowity (evidenced by the articles of agreement dated Jan-
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uary 15, 1900) was not carried out, but failed by reason of the de
faults of the purchasers: Eakins and Dignowity. The subsequent
transaction between Bayliss and Schuler, on the one side, and Messrs.
Ely, Bell, and McKenzie, on the other side, involved the sale of con
siderably more land than was embraced in the agreements of Jan
uary 13 and 15, 1900, and the sale to Ely and his associates was
upon terms of purchase materially different from the terms of the
agreement of January 15, 1900. Certainly the burden of proof was
upon the plaintiff to show either that by the consent of the parties
in interest Ely and his associates were substituted as purchasers in
place or Eakins and Dignowity, and that the agreement with the
latter was carried out in a modified form agreed on by the parties in
interest, or that the transaction with Ely and his associates was a
device to defraud the plaintiff out of his commissions. The evidence,
we think, failed to sustain either of these propositions. The plain
tiff's own proofs were inconclusive, and we are of the opinion that
upon the uncontradicted evidence the coqrt was right in directing a
verdict for the defendants.

Upon an attentive examination we are not convinced that any of
the various assignments of error relating to the rulings of the court
during the progress of the trial should be sustained.

The judgment of the Circuit Court is affirmed.

BRIGGS v. CHICAGO & N. W. RY. CO.

(Circuit Court of Appeals, Eighth Circuit. October 26, 1903.)

No.l,868.

1. MASTER AND 8ERVANT~RAILROADS-DEATHOF FIREMAN-EQUIPMENT OJ.l'
ENGINE-PILOTS.

Where a railroad company necessarily substituted a short or "stub
pilot" in place of a long pilot previously used on an engine engaged in
interstate traffic, in order to equip the engine with an automatic coupler,
as required by Act Congo March 2, 1893 (27 Stat. 531, c. 196 [D. S. Compo
St. 1901, p. 3174]), such change did not constitute actionable negligence,
though charged to have been the cause of the overturning of the engine,
and the killing of plaintiff's intestate, who was fireman thereon, in a col
lision with a bunch of cattle on the track.

S. SAME-PROXIMATE CAUE8.
Where, at the time of a collision between a passenger train and a bunch

of over 100 cattle on the track, some of which were lying down, resulting
in the fireman's death, the train was running at the rate of 35 miles per
hour, and, by reason of the darkness, neither the fireman nor the engineer
saw the cattle in time to arrest the motion of the train to any considerable
extent hefore the cattle were struck, the fact that the engine was
equipped with a stub pilot, which was less able to throw cattle from the
track than a long pilot, which had been previously taken from the engine,
constituted no substantial evidence that the use of a stub pilot was th&
proximate cause of the fireman's death.

8. SAME-ExCLUSION OF EVIDENCE-REVIEW.
Where a witness was not permitted to answer a question on objection,

and the record did not disclose what answer was expected, the objection
will not be reviewed on appeal.

,. 3. See Appeal and Error, vol. 3, Cent. Dig. § 2905.



746 .? :1.25' FEDERAL REPORTER.

In Erfotto the Circuit Court dfthe United States for the District
of S6uthDakota..

T. H. Null, fOf plaintiff in ertor.
Coe LCrawford, Jor defendant in error.
Before SANBORI'4:, TEAYER, and VAN DEVANTER, Circuit

Judges.

THAYER, Circuit. Judge. This i$an action for personal injuries
which was brought by Eva L. Briggs, the plaintiff in error, against
the Chicago & Northwestern Railway Company, the defendant in
error, in the Circuit Court of the United States for the District of
South Dakota. The facts, as they Were developed at the trial, are
few and simple. The plaintiff's hU!iband was a locomotive fireman
on a passenger engine belonging to tpe defendant company, which
ran between Huron and Pierre, in the state of South Dakota. On
the night of July 19, 1900, in making the trip from Huron to Pierre,
the engine ran into a herd of over 100 head of cattle; the result
being that it was derailed and overturned, and. the plaintiff's hus
band was killed. She. brought this action, alleging as a ground of
recovery that the engine in question was not equipped with a suit
able pilot to throw cattle and horses from the traGk,when they were
encountered. At the conclusion of plaintiff's evidence, the trial court
directed a verdict for the dekndant, and such action on its part is
assigned for error.

The following facts are undisputed: The engine which was over
turned was a Hght pa$senger engine. Originally it had been
equipped with a long pilot (that is, one which projected some dis
tance ahead of the frame of the engine), but, to comply with the act
of Congress of March 2; 1893 (27 Stat. 531, c. 196 [D. S. Compo St.
1901, p. 3174]), requiring common carriers to equip cars used in mov
ing interstate traffic with couplers coupling automatically by impact,
it became necessary to remove the long pilot, and substitute a
shorter or "s~ub" pilot, as it is termed. The engine could not be
equipped with an automatic coupler without making this change in
the pilot; The change was effected some time in June, 1900, and
the plaintiff's husband continued to 'serve as a fireman on the engine
from thattime forward until he was kjlled. The stub pilot, at the
time of the accident, was in good order, and in no respect defective
or out oLrepair. After the passage of the act of Congress above
mentioned, and for at least one or two years prior to the accident,
'the deferidant c:ompany, had been removing .long pilots from its en
.gines,ancl sl,ibs~itutingstub pilots in lieu thereo.f, so that automatic
coupling appliances might be attached to the front end of their en
gines as well as to the rear end.· Indeed, ~'stub pilots," as they
are termed, such as the engine in question was provided with, were
in geneJ;"alJl!?eOn railro~ds wherever the Janney. automatic coupling
appliances:were used. At the time of the accident the train was run
ning at the rate of 35 miles per hour. There were over 100 head of
cattle bunched on the track, s0!lle, of them lying down, and some
standing up; and, o'wirig to the darkness of the night, neither the
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plaintiff's husband nor the engineer saw them in time to stop the
train or to arrest its motion to any considerable extent before they
were struck.

On this state of facts, we are of opinion that no error was com
mitted by the learned trial judge in directing a verdict for the defend
ant. In the first place, we do not perceive that there was any sub
stantial evidence from which a jury of 12 reasonable men could have
inferred or found that the defendant company was guilty of culpable
negligence; that is to say, of a want of reasonable or ordinary care.
It was its duty, or at least its privilege, to equip its engine, as it did,
with an automatic coupling appliance, which it could only do by
removing the long pilot and substituting a shorter one. The shorter
pilot which it adopted was then in general use on other roads, and
was regarded as a reasonably safe appliance, and at the time of the
accident it was in no wise out of repair. As a general rule, a railroad
company is not required to use upon all of its cars the safest possible
appliances, or those of the latest and most improved pattern, but is
at liberty to make use of such appliances as are at the time in gen
eral use on other well-managed railroads, and are of a kind that are
regarded as reasonably safe. Northern Pacific RailrO'ad Company
v. Blake, II C. C. A. 93,63 Fed. 45. In the case in hand it appears
that stub pilots are in general use, and are the only ones that can
be successfully employed when engines are fitted with automatic
couplers. In what respect, then, was the defendant company guilt)'
of any negligence? Counsel for the plaintiff in error says that he
concedes that the company was not negligent in leaving its road
unfenced, but he suggests that as the engine in question happened
to be employed at the time in what is termed "open range country,"
where cattle roamed at will, the defendant company was negligent
in removing the long pilot and substituting a shorter one. We can
not adopt this view. As locomotive engines are liable to be used
on any portion of a railroad, and as they may be needed at any mo"":
ment to handle interstate traffic, we think that an interstate carrier
like the defendant company is entitled to have all of its engines
so equipped that they may at any time be used in such service with
out violation of the act of Congress, and that it cannot be found
guilty of negligence in so doing.

In the second place, we feel disposed to agree with the views which
were expressed by the lower court when directing a verdict for the
defendant-that there was no substantial evidence tending to show
that the death of the plaintiff's husband was proximately caused
or occasioned by the fact that the engine was not provided with a
long pilot. It is most reasonable to believe that if the engine had
been provided with a long pilot, and had run into a herd of 100

head of cattle asleep on the track, going at a speed of 35 miles an
hour, the result would have been a derailment and the overthrow
of the engine. That such would not have been the result if it had
had a long pilot, instead of a short one, seems· to us to be mere spec
ulation, or, in other words, an infereoce resting upon no substantial
basis of fact such as will serve to sustain a verdict.
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Counsel for ,the plaintiff in error calls our attention to the fact
that he asked one of the plaintiff's witnesses, namely, the engineer
of the train, whether, if the engine in question had been equipped
with a long pilot, such'as was at first attached to it; it would have
cleared the track of cattle standing up when struck; and he com
plains because the witness was not permitted to answer the question.
We think, however, that if he had been permitted to answer, and
had replied in a manner favorable to the plaintiff, the answer would
have been a mere guess or surmise on his part, rather than credible
expert testimony on which the jury could have lawfully founded a
verdict in favor of the plaintiff. Such testimony, in our opinion,
would have been in the highest degree speculative and unreliable.
The question, however, was left unanswered, and the fact that the
record fails to disclose in any form what answer the engineer would
have given to this question-whether favorable or unfavorable to
the plaintiff-if he had .peen permitted to answer it, precludes this
court from noticing the alleged error, or reversing the judgment
because the witness was not permitted to answer it, since, to estab
lish a reversible error in the rejection of evidence, it must be made
to appear affirmatively that the excluded evidence was competent,
and of such materiality and weight that its exclusion has probably
caused injury to the party offering the same. Atchison, Topeka &
Santa Fe Railroad Co. v. Phipps, 125 Fed. 478 (decided at the pres
ent term of this court). See, also, Packet Company v. Clough, 20

Wall. 528, 542, 22 L. Ed. 406.. ,There is in the case before us no
evidence that the failure to provide the engine in question with a
long pilot, 'in place of the stub pilot, was the proximate cause of the
injury.

The judgment below must be affirmed. It is so ordered.

=
AJAX FORGE CO. v. PE'I'TI:BONE, MULLIKEN & 00. et al.

(Circuit Court of Appeals, Seventh· Circuit. October 6, 1903.)

No. 962.

1. PATENTS-INFRINGEMENT-RAILWAY SWITCH RODS•.
The Calvert patent, No. 651,413, for an adjustable switch rod, con

strued, and, as limited by the prior, art and the amendment of the claims
in the patent office, heW noqAf,ringed by the device shown in the Strom
patent, No. 625,961, couceQing priority of invention to Calvert.

Appeal from the Circuit Court of tne United States for the North-
ern Division 'of the' Northern Distribt of Illinbis.

James H. Raymond,fdr appellant.
William' H. Uyrenforth, for' appellees.
Before JENKINS and BAKER, qrcuit Judg~s,and BUN!'f, Dis

trict Judge.

BAKElt,C1tcuit Judge. Appellant unsuccessfully sought to hold
appeIIees for infringement 'of letters patent No. 651,413, June 12,
1900, to Calvert, as'signo't, 'for improverl1ents iIi 'switch' rods.
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The structure that is exhibited in the drawings and described in
the specification belongs to a class of appliances for adjusting the
operative length of the tiebar that couples the point rails of a split
switch, and consists of the following elements in combination: A
rod having an ear thereon extending parallel therewith to form a
jaw; a circular opening in the ear; a notch on one side of this open
ing; a chair or clip rigidly attached to the point rail and formed to fit
into the jaw of the rod; a circular opening in the part of the chair
that fits into the jaw; a disk that sits in the circular opening in the
chair; an eccentric bolt hole through this disk; an ext<;ilsion or
flange to this disk, which extension is circular and concentric with the
bolt hole through the disk, has a notched periphery, and fits into the
circular opening in the ear; a pin to engage any peripheral notch with
the notch in the opening in the ear when they are in register; and a
pivot bolt to lock the chair in the jaw of the rod, which pivot bolt
passes through the bolt hole in the disk and its extension and through
a bolt hole in the lower jaw of the rod. The adjustment of the point
rails of the switch is accomplished by setting the eccentric bolt hole
of the disk towards or from the center of the track and locking the
parts in place with the pin and pivot bolt.

Calvert not only thought that he was entitled to protection in the
specific device, but evidently believed that he was the first to invent
any form of adjustable pivot connection between the rod and the
chair, and, of course, the first to employ an eccentric to make the
pivot connection adjustable; for he stated in the specification:

First. "My invention, broadly stated, consists of an adjustable pivot con
nection between the switch rod and the chairs, brackets, or other devices
secured to the switch rail and connecting the rod therewith. * * * In
effect, the constructions which I have herein illustrated and described afford
an adjustable or movable pivot connection between the switch rod and the
chair, or, more remotely, between the switch rod and the switch rail, which
feature I consider the broad idea of my invention, however it may be em
bodied in detailed construction."

Second. "An obvious modification of this means of locking and adjusting
the eccentric, and one so simple as to not require illustration herein, is to
have the bolt at the part where it passes through the rod or the ear and
the cam polygonal in cross-section, so that the bolt will be in nonrotative
engagement with the rod or ear, while the cam will be in Ilonrotative en
gagemt\nt with the bolt. Such construction would dispense with the exten
sion and also the pin and washer."

Third. "It is also obvious that the extension may be formed upon a com
mon axis with the eccentric and any suitable means provided for preventing
rotation of the eccentric about the axis of the pivot bolt, such, for instance,
as by the engagement therewith or with the extension thereon of a suitable
device upon the chair."

On his application, which was filed April 5, 1899, Calvert based nine
claims, as follows:

"(1) An adjustable switch rod comprising a reciprocating rod, a chair se·
cured to the switch rail, and an adjustable pivot connection between said
rod and chair, substantially as described.

"(2) An adjustable switch rod comprising a reciprocating rod, a chair se
cured to the switch rail, an adjustable pivot connection between said rod
and chair, and means for adjusting said connection and locking the same
in any adjusted position, SUbstantially as described. .

"(8) An adjustable switch rod comprising a reciprocating rod, a chair
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secured t,o the, BwItch rall, and a,n 'adjustable eccentric o~ cam interposed
between and conne~tingsaidrodand chair, substantiaI1yas described.

"(4) Ana~ustable switch rod comprising a reCiprocating rod, 'It chair
secure!lto the switch rail, an adj~stable eccentric .(lr cam interposed
between' and connecting said rod and chair, and means for adjusting said
eccentric or cam and locking the same In any adjusted position, substantially
as described. .

"(5) An adjustable switch rod comprising a reciprocating rod, a chair
pivoted theretollnd rigidly secured to the switch rail, and an adjustable
eccentric or cam 'interposed between said rod and chair for adjusting the
relative positions' of said rod and chair, substantially as described.

"(6) An adjustable switch rod comprising a reciprocating rod, a chair
pivoted thereto and secured to the switch rail, an adjustable eccentric or
cam interposed between said rod and chair, and means for adjusting said
eccentric or cam and locking the same In any adjusted position,. SUbstantially
as described. '

"(7) An adjustable switch rod comprising a reciprocating rod having an
ear thereon extending parallel thereWith, a chair fitting in between said ear
and rod, a pivot bolt passing through said rod, ear, and chair, an eccentric
working in an opening in said ear sur~ounding said bolt, and means for
adjusting said eccentric and locking the same in any adjusted position,
substantially as described. '

"(8) An adjustable switch rod comprising a reciprocating rod having an
ear thereon extending parallel therewith, a chair fitting in between said
ear and rod, a pivot bolt passing through said rod, ear, and chair, an ec
centric working in an opening in said ear surrounding said bolt, a peripheral
ly notched extension on said eccentric, and means for engaging and locking
said extension and eccentric in any adjusted position, substantially as
described.

"(9) An adjustable switch rod comprising a reciprocating rod provided with
an ear, a pivot bolt passing through said rod and ear, said ear being provid
ed with a circular opening concentric with said bolt and having a notch
in one side thereof, of, a chair prOVided with a circular opening therein
eccentric to said bolt, an eccentric working in said opening, an extension on
said eccentric working in the opening in the ear and provided with peripheral
notches and a pin adapted to seat in one of said notches in the extension
when the same registers with the notch in the ear, SUbstantially as de
scribed."

It will be observed that the first two claims attempt to cover
broadly any form of adjustable pivot connection between the rod
and the chair, and the third to the sixth, inclusive, any kind of ad
justable eccentric. These six claims were manifestly intended to
secure the "broad ideas" stated in the above given quotations from
the specification. The seventh, eighth, and ninth claims are pro
gressively closer descriptions of the device disclosed in the drawings
and specification; but the seventh and ei&"hth are somewhat inaccu
rate in defining the eccentric as "working 111 the opening in the ear,"
which is the position occupied by the peripherally notched extension.
The ninth is more accurate in describing the eccentric as working
in the opening in the chair, and the extension as working in the open
ing in the ear.

April 22, 1899, the Patent Office rejected all the claims on refer
ence to "patent No. 543,605, Strom, July 30, 1895 (R'ys, Switch Rods),
which shows an adjustable switch rod, in view of patent No. 386,888,
Lounsbery, July 31, 1888 (Drawbars), which shows the specific form
of adjustment of applicant. To substitute the specific form of ad
justment of the latter patent for that of the former would not amount
to invention."
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The Strom patent, No. 543,6°5, shows a construction in which a
chair, formed to fit into the jaw of the rod, is rigidly attached to the
switch rail; in the chair is a series of holes in a right line that runs
obliquely to the line of the rail; and the switch rails are adjusted by
moving the rod along the chair and bolting it at the proper point.

Lounsbery exhibited, for use in connecting a locomotive to its
tender, "a drawbar provided with an eccentric so arranged as to ren
der possible the shortening of the connection between the engine and
the tender at will." He used a flat plate formed to fit into the jaws
of the drawheads. In the plate, where it extends into the jaws, i::
provided a circular opening. In this opening is seated a disk that
has an eccentric bolt hole. The disk has a flange, with a notched
periphery, that rests upon the upper surface of the plate. A pin en
gages any peripheral notch with a notch in the opening when they
are in register. When the disk, with its eccentric bolt hole, has
been locked in the desired position in the plate, the whole is in
serted into the jaw of the drawhead, and the coupling pin is placed in
the bolt holes in the jaw and disk.

The examiner, it will be noted, did not cite either of these patents
in denial of the novelty of Calvert's combination; but he denied in
vention to the act of transferring Lounsbery's flanged disk from its
plate to the chair of Strom's switch with its adjustable pivot connec
tion. From the examiner's point of view, the references were un
doubtedly destructive of Calvert's first six claims; and also the sev
enth, eighth, and ninth, unless Calvert limited himself to differences in
structural details. The position taken by the Patent Office was a
clear notification to the applicant that his broad claims would not he
allowed, and that the remaining ones were not sufficiently limited to
differences, if any, in details of construction.

For nearly a year the applicant remained silent. On April I I, 1900,
he addressed this communication to the Patent Office:

"Cancel all of the claims, and substitute instead thereof the following:
"(1) The combination with a switch rail, of an adjustable switch rod

comprising a rod having an ear thereon extending parallel therewith to
form a jaw, a chair fitting in said jaw and secured to said rail, a pivot bolt
passing through said rod and chair, an eccentric working in an opening
in said chair and through which the bolt passes, and means for adjusting
said eccentric and locking the same in any adjusted position, said eccentric
being supported by said ear, substantially as described.

"(2) The combination with a switch rail, of an adjustable switch rod com
prising a rod having an ear thereon extending parallel therewith to form
a jaw, a chair fitting in said jaw and secured to .said. rail, a pivot bolt
passing through said rod and chair, an eccentric working in an opening
in said chair and through which said bolt passes, a peripheraily notched ex
tension on saId eccentric working in an opening in said ear, and a pin for
engaging one of the notches in said extension and locking the same and the
eccentric in any adjusted position SUbstantially as described.

"(3) The combination with a switch rail, of an adjustable switch rod
comprising a rod provided with an ear to form a jaw, a pivot bolt passing
through said rod, said ear being provided with a circular opening therein
concentric to said bolt and having a notch on one side thereof, a chair secured
to said rail .and provided with a circular opening therein, an eccentric work
ing in said opening and through which the pivot bolt passes, an ~xtenslon OD
said eccentric working in the ear and provided with peripheral notches and
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a pin adapted to seat in one of said notches in the extension when the same
reg1stel:~ with tM notch in the ear, substantially as described.

"Th& foregoing claims have now been amended so that they are believed
to avoid the references cited. .

"The specific fol'I;ll ot adjustment of the Louns1:Jery patent is not the
specific form of applicant's. It will be noted that in the Lounsbery patent
tile bolt pl\ssing through the eccentric will be subjected to a shearing strain
tending to cut the same. in two or wear it at a point between the eccentric
and tlle Pll;rt to which the. bolt is seeured. In applicant's construction, how
ever, it will be noted that by reason. of the support of the eccentric block
in the ear,afl'orded 'by t~e peripherally notched extension, the pi.vot bolt is
practically entirely relieved of the shearing strain, no. matter what the
adjustment the parts may have. This is of special importance in a switch
rod where the bolt is subjected to constant service reSUlting not so much
from the adjustment of the switch rod as from the strain due to passing
trains. Furthermore, the combination of the claims as now called for is not
found in either of the prior patents."

On June 12, 19°O, the patent was' issued with the three claims
worded as in the above amendment.

Appellees are manufacturing an adjustable switch rod under patent
No. 625,961, May 30, 1899, to Strom, assignor. Briefly, the con
struction consists in placing the Lounsbery flanged disk in a suitable
opening in Strom's old chair, with this single exception, that, instead
of a movable pin to engage the notched periphery of the flange,
Strom employs a stop stud that is permanently secured to the chair.
In his application, filed February II, 1899, nearly two months be
fore Calvert's, Strom, being the inventor of the device of patent No.
543,605, unlike Calvert, did ..not claim broadly every sort of adjust
able pivot connection, but, evidently unaware of Lounsbery's patent,.
he, like Calvert, thought he was the pioneer in employing an eccentric
to make the pivot connection adjustable. On February 20, 1899, the
officials of the Patent Office rejected Strom's broad claims for want
of invention, as they did Calvert's two months later and on the same
references. Strom filed amended claims, in each of which a perma
nently fixed stpp stud was made an essential element; and on this·
difference in Cbnstruction the patent was granted.

The record discloses a sharp dispute between Calvert and Strom as
to priority of invention, but, assuming that Calvert is senior, we find
no infringement. .

The only basis for the contention that appellees infringe is found'
in appellant's reading of claim 1 of the Calvert patent. Appellant
admits that the phrase"said eccentric being supported by said ear"
describes a material element of the claim, but. insists that the condi
tionis fulfilled if the ear affords any support, in any manner, to the
eccentric. It will be remembered that the only difference between
Lounsbery's construction and Strom's is that Strom used a perma
nently fixed stop instead. of a movable pin to engage the notched
flange of the disk. So far as infringement of Calvert's claim 1 is
concerned, appellees might as well use Loullsbery's very construction,
for Strom and Lounsbery both lock the disk against rotation in its
seat in the chair by means bf a stop between the chair and the notched
flange of the disk, and then, after inserting- the chair, disk, flange,
and pin b~tween the jaws of the rod, place-in position the bolt that
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passes through the jaws of the rod and the disk and flange. The disk
is supported against lateral movement by the edges of the opening
in the chair. The chair, with the disk seated therein, is supported
against up and down movement by the jaws of the rod, and is held in
place within the jaws by the bolt. So appellant's insistence that the
Strom device infringes a claim wherein an essential condition is that
the "eccentric (the disk) be supported by the ear (the upper jaw of
the rod)" comes to this, that appellant is entitled to the exclusive use
of that support which the disk g-ets from the upper jaw of the rod
when the chair, with the disk seated therein, is inserted between the
jaws and bolted in place. But it is a necessary condition, in every old
and common construction in which a member is held between jaws,
that the upper jaw afford support to the inserted member. So does
the lower jaw. And, if Calvert had nothing else in mind, he should
have omitted the limitation. And that is just what appellant's read
ing of the claim leads to. When counsel assert that claim I is in
fringed by a combination "of an adjustable switch rod comprising a
rod having an ear thereon extending parallel therewith to form a jaw,
a chair fitting in the jaw and secured to the rail, a pivot bolt passing
through the rod and chair, an eccentric working in an opening in the
chair and through which the bolt passes, and means for adjusting the
eccentric and locking the same in any adjusted position," they elimi
nate the condition that the eccentric be supported by the ear; and
they do not bring it back into the claim by saying that the support,
which the applicant made an essential element of the claim, is that
support which unavoidably comes from the presence of the other
elements. To be given the quality of an essential element, the sup
port referred to in the claim must be a support that the applicant de
vised and added to the other elements. Looking alone to the claim,
in. connection with the specification, we find that the support Calvert
had in mind was the support given to the eccentric (the flanged disk)
by the insertion of the flange into the opening in the ear.

\\Then the file wrapper and contents are taken into view, the mean
ing of the limitation is doubly clear. The Patent Office rejected Cal
vert's broad claims on the ground that there was no invention in put
ting Lounsbery's eccentric into Strom's chair. Calvert amended
and distinguished his device by adding the element of supporting the
eccentric by the ear. If he was in good faith, he desired the Patent
Office to understand that his support was different from that neces
sarily afforded the Lounsbery eccentric by the upper jaw of the rod.
There is no doubt that the Patent Office so understood his representa
tions. Under these circumstances, appeilant will not be heard to as
sert that the Patent Office erred in rejecting Calvert's broad claims,
or that we should give to the claims allowed the meaning of those re
jected. Roemer v. Pettie, 132 U. S. 313, 10 Sup. Ct. 98, 33 L. Ed.
382; Phcenix Caster Co. v. Spiegel, 133 U. S. 360, 10 Sup. Ct. 409,
33 L. Ed. 663·

Appellant urges that the support referred to in claim I cannot be
the support afforded by the insertion of the flange into the opening
in the ear, because claim :2 covers the flange "working in an opening

125F.-48
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in the ear," anCia:n interpretation that makes two claims identical is
not permissible. If, in order to hold a patentee to his representations
to the Patent Office, it were necessary to read two claims as being the
same, n6 court should hesitate to do so. But the presence of the
same element in two or more claims does not prove them to be identi
cal. In this case, claim 2 calls for notches on the flange and a pin
for engaging one of the notches and locking the eccentric in any de
sired position. Claim I is broader, and calls for any suitable "means
for adjusting the eccentric and locking it in position"--C.provided that
the flange (which claim I does not require to be notched) fits into an
opening in the ear.

The decree is affirmed.

SCHMITT v.NELSON VALVE 00. et al.

(CircrJ!t Court of Appeals, Third Circuit. October 30, 1903.)

No. 44.

1. ,PATENTS-AsSIGNMENT-CONTRACT-EvIDENClll.
Evidence in a suit to restrain the infringement of a patent examined,

and held to show that complainant, while in defendant's employ, made
a contract agreeing to assign his patent to defendant in consideration
of employment at a salary progressively increasing for 10 years, but to
terminate,on his dischar~e for cause.

I. SAME~FAILURlil TO FuLFIL;LCONTRACT.
The owner of a patent who agrees to aSsign it, but in violation of his

agreement ,refuses to do sp, cannot recover from his intended assignee
for {In infringement.

Acheson, Circuit Judge, dissenting.

Appeal from the Circuit Court of the United States for the Eastern
District" of Pennsylvania.

In Equity.
Hector T. Fenton, fora,ppellant.
George Wharton Pepper, for appellee.
Before ACHESON and qRAY, Circuit Judges, and McPHER

SON, District Judge.

J. B. McPHERSON,;District Judge. This bill in equity was filed
to prevent the infringement: of letters patent No. 675,979, issued to
protect an improvement in valves, but it does not present the usual
questions. No attack is made in this court upon the validity of the
patent, nor is infringement denied, in case the complainant's right
to maintain the suit should be ·upheld. The, principal defenses that
were set up in the court bel,Ow, and are insisted upon here, are these:
First, the defendant company has an equitable title to the patent,
based upon the complainant's express parol agreement to assign it,
although he has hitherto failed to carry out his contract; and, sec
ond, the defendant company is manufacturing the valves described
in the patent. under an implied license from the complainant. The
facts established by the testimony are so clearly stated by the learned
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judge of the Circuit Court that we adopt his findings as our own.
His opinion, which is reported in 12J Fed. 93, is as follows:

"At the time of making this invention, and for some time prior thereto, the
complainant was the superintendent and acting draftsman of the Nelson
Valve Company. The need for the improvement which he devised was
brought to his attention by a representative of the American Product Com
pany, a buyer of valves, who explained to him that those which had been
theretofore constructed by the Nelson Company were not satisfactory to the
Product Company. He told him why they were not satisfactory, but did not
tell him how they could be made so. He pointed out thetr defective opera
tion, but proposed no remedy for it. He prompted the invention, but he had
no part in making it. It was made solely by the plaintiff, but it was his
connection with the Nelson Company which led him to make it. He has
testified that it was conceived at his home, and that he there made a rough
drawing of it; and I would not be warranted in wholly discrediting this tes
timony, either because he was unable to produce the drawing when the evi
dence was being taken, or hecause he had not shown it to Mr. Bonnell, an
officer of the Kelson Company, to whom, as has been argued, he would
naturally have exhibited it. On the other hand, there is nothing to impeach
the testimony of Mr. Bonnell to the effect that the construction of the valve
which would meet the requirements of the Product Company was the sub
ject of a conversation, at the Nelson Company's works, between himself and
the plaintiff, of the Nelson Company, and Mr. Beaston, of the Product Com
pany, and that suggestions were then made by both Bonnell and Beaston.
This may all be true, however, and yet the plaintiff's statement as to the
time and place at which the invention was actually made be consistently ac
cepted. That he, and he only, in fact made it, is, in this case, incontestable;
and there is no necessary conflict between his assertion that he worked it
out at his home and that of Mr. :8onnell that suggestions were made at the
Kelson Company's works. In accordance, therefore, with the testimony of
both of them, I flnd the fact to be that the invention was conceived, and was
set forth in a rough drawing, at the residence of the plaintiff, but that sug
gestions, not effecting, in the sense of the patent law, any substantial change
therein, were made at tbe works of tbe Nelson Company, before all the
mechanical details of the particular valve to be manufactured for the Product
Company were determined. The plaintiff made the working drawing for this
valve in the company's shop, during working hours, and from the company's
material. This drawing the Product Company approved, and at once ordered
thirty-two valves. The plaintiff gave it to the Nelson Company's pattern
maker, and had patterns and core boxes made from it, in the company's shop,
from its materials, and by its men, who were paid by it for this work. The
defendants contend that 'there was experimenting with this valve for several
days in the company's shop'; but I do not think that what was really done
has any legal significance. There was no experimenting by the inventor for
the purpose of perfecting bis invention. It was found that certain parts of
the construction should be somewhat modified, and this was done, but with
out making any change in the original design which, with reference to the
patent law, can be regarded as material. The 'valve spindle' was made
heavier, and a hand hole, for convenience of access to the interior, was put
in the casing of the valve; but neither of these affected the integrity of the
device. Subsequently valves of the same pattern were made and sold to the
Product Company and to another company; and up to the time when the
complainant left the employ of the Nelson Company, on January 1, 1902, all
of said valves were manufactured and sold under his direction, supervision,
and orders, and were, by his .direction, marked, 'Nelson Valve Co., S. & B.,
Pat'd,' as, with reference to a certain earlier patent of Schmitt and Bonnell,
all the valves theretofore manufactured by the Nelson Company had been
marked. The defendants contend that 'the complainant made no suggestion
that he expected compensation (other than the salary he was drawing) for
the manufacture and sale of the said valves until about August, 1901'; but the
complainant disputes this statement, and claims that the evidence shows that
'the first valves were not put out until March, 1901'; that 'Schmitt spoke to
Bonnell on the subject at or about that time'; and that the complainant (who



756 125 FEDERAL REPORTER.

.. 'S. F. Houston.
.. 'E. W. 'Yard.

.. 'Russell Bonnell.'

was in the employ of defendant unfit December 21, 1901), 'while permitting
the defendant company to make and"' sell these valves during the year 1001,
did so on the promise of defendant's officers that it would be made all right.'
For solution .of the question of ilie fact thus presented, we· have but the
testimony of Mr. Schmitt upon the one side and of :\11'. Bonnell upon the
other. The former testified that he had informed Mr. Bonnell that he had
applied fora patent some time in March; that he told him that he wanted
some compenSation for his invention outside of his salary; that Mr. Bonnell
l'eplied, 'We will make these valves aJld adjust these small difficulties after
wards.' Mr:Bonllell testified that .'no conversation of that kind ever took
place'; that 'there never was sucha'conversation'; that 'there was nothing
of that kind said'; and that he 'never had" any conversation with Mr. Schmitt
in regard to compensation which he was to receive for the use by the com
pany of this patent.' It is only upon the assumption that such a conversa
tion may have occurred and have been forgotten by :\11'. Bonnell that the
veracity of both of these witnesses can be sustained, and therefore I deem it
to be. incumbent upon me to adopt 'that .assumption. Accordingly, I find that
Mr. Schmitt did tell Mr. BOnnell that he wanted some compensation for his
invention, and that Mr. Bonnell replied, in substance, 'We will proceed manu
facturing these valves, and will straighten this small difficulty later on.' As
to the time at which this occurred, the testimony of Mr. Schmitt was very
vague andinconcIusive. He said that his recollection was that it took place
after hisap,plication, which is dated, March 12, 1901; that he did not recollecll
wbether anything had been done In the way of manufacturing these valves
at the time; and though, immediately afterwards, he said that 'they had not
manufactured, them before,' yet this seemingly positive statement was in
turn followed by a reiteration of his previolls avowal that he did not recollect
whether thl:! company had or .had not manufactured or taken any steps
towards the manufacture of these new valves prior to the date of the con
versation. The first order was given on¢r about the last day of February,
and the firs,t delivery was made on March 11, 1901; and Bonnell's testimony
is that Schmitt never advised him that he had applied for the patent prior
to April or May. I therefore cannot sai that the conversation in question
took place before the Nelson Company had, 'Yith Schmitt's. knowledge and
assent, sold and delivered valves embodying his invention. On the contrary,
the testimony as a whole l\as comdnced me, and accordingly I find, that
whatever waS said by Schmitt on the subject of compensatioIj.was said after
some of these v~lves had been ordered, made, and delivered; that Bonnell
then indefiniteiy postponed consideratiQI).. ,of the matter; anq. that Schmitt
acquiesced i1) that postponement, witl;J,Qllt any understanding having been
reached ,as to whether he was tobe C!»Ilpensated by raising his salary as
prior to the making of this inventipn hll,d several times been dOlle, or by pay
ing him a royalty or license fee. 'l;he', statement made by Schmitt tl;1at the
'little diffiCUlty' to. which Bonnell had referred was 'royalty' is mere surmise.
There. is no evidence to support it, ~~d:, Bonnell testified that nothing was
ever said by him to Schmitt about royalty. .,

"It is adm.itted on. both sides tl:\at tbere was a parol agreement made be
tween these,Pllrties on October 2~,1901, 1;>ut they differ as to what that
agreement was.. ~he undisputed fa,cts are that a special meeting of the di
rectors of the Nelson Valve OompanY,was held upon October 26, 1901, at
Which a majority of the board and .Mr. Schmitt himself were present, and
at which a .paper was drawn up, and signed by all the directors in attend-
ance, as follows: ,

'''It is agreedby the Kelson Valve"Company, its successors and assigns,
that the salary .()f H. J. Schmittsl:\all .be as follows from January 1, 1902,
to June 3()\, 19()4,at the rate of fOrty-ilvedollars per week, payable weekly,
from June 1, 1904. tQ December 31; 1906, at the rate of fifty. dollars per
week, paya~le weeJ,dy; from ;TfrDtU!.ry 1, 1007, to June 30, 1909, fifty-five dol
lars per week, Pllyable weeklYl from. ·July 1, 1909, to December 31, 1911,
sixty dollarnper week, pa.yable weekly, for services to be rendered to the
!laid Valve.Compa/7Y, its successors and assigns.
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"An attested copy of this paper was given to Schmitt, and subsequeu1lily
he requested a copy under the company's seal, and this was given to him in
substitution for the attested copy. Schmitt has testified that at this meeting
all open questions between him and the company were settled, and, in
dubitably, the assignment of this patent was then agreed upon. But the
parties disagree as to the terms upon which this was to be done. The de
fendants insist that the paper of October 26, 1901, contained the entire agree
ment on the part of the company, and that thereupon the defendant orally
agreed to have his counsel prepare and to execute an assignment to the
Kelson Company of, inter alia, the patent in suit. The plaintiff, on the othel'
hand, contends that his agreement to assign was made 'in consideration of a
promise of employment for ten years from the following .Tanuary, 1902, at
an increased salary.' The question, briefly stated, therefore, is, did Schmitt
agree to assign in consideration of the company's undertaking as set forth
in the writing of October 26, 1901, without the assumption by it of any obliga
tion to continue him in its employ, other than such as is by law attached to
such an undertaking, or was it further and additionally agreed that the
company would absolutely, and under all contingencies and conditions, re
tain him in its employment for ten years? The question admits of but one
answer. It is hardly conceivable, I think, that the company would, if asked,
have promised that for ten years it would keep Schmitt in its service, no
matter what occasion should arise to justify a determination of his connection
with it; and though it is true that the paper of October 26, 1901, did not set
out the agreement of Schmitt, yet to me it seems to be evident that it was
intended to present the entire agreement on the part of the company, and
that the stipulation on its part which the complainant now asserts was made
would not have been omitted from it if in fact It had been made. But prob
abilities and presumptions need not be dwelt upon, for the weight of the
evidence directly upon the subject is unquestionably with the defendants.
Bonnell, Ward, and Houston, all, in substance, testified that Schmitt ex
pressed himself as being satisfied with the paper which they signed, and thllt
in consideration of the promise evidenced by it, and of that alone, he agreed
to assign this patent, and I believe, and therefore find, such to be the fact,
notwithstanding the testimony of Schmitt himself to the contrary. I need
not impute to him conscious and deliberate falsification, but the utmost that
can be fairly said-in his exculpation is that some time after the agreement in
question had been actually made ite was led to think that the writing was
not as advantageous to him as it should be, and that, dwelling upon this
thought, he may have persuaded himself that an additional oral promise had
been made to him, although the fact was otherwise. At all events, he re
fused to assign the patent unless the company would covenant for his em
ployment for ten years, and this it has declined to do.

"I do not deem it necessary to decide whether or not, at any time prior to
the meeting of October 26, 1901, the Kelson Company had acquired an im
plied license to manufacture and sell the invention covered by the patent in
suit, or to determine whether, in point of fact, the valves which it has made
and sold embodied that invention; for, in my opinion, the agreement of Octo
her 26, 1001, is, in itself, a sufficient and full defense to this suit.' It can
celed all claims (if any) then existing, for it settled all 'open questions'; and
that by virtue thereof the Nelson Company hecame the equitable owner of
the patent itself seems to me to be scarcely questionable. Walker on Pat.
§ 274; Dalzell v. Dueher Co., 149 U. S. 320, 13 Sup. Ct. 886, 37 L. Ed. 749.
A complainant who has refused performance of a contract cannot be awarded
relief to which, if he had performed it, he would not have been entitled."

Upon the facts thus found, we agree that the defense of equitable
ownership has been established. It is no doubt true that the com
plainant made a contract that in some respects was perhaps unwise.
It would have been much more to his interest if the agreement had
provided either that the company would not discharge him for IO

years, or that his increased compensation should be paid to him
whether he remained in the company's service or not, and it might
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have avoided this dispute if the parties had agreed to put their con
tract in writing. But neither provision formed part of the. parol
agreement that was made on October 26, 1901, and if we should now
add these terms, or anyone of them, to the contract, we should De
making a new agreement for the parties-an agreement which they
did not choose to make for themselves. The evidence satisfies us
that when the prolonged discussion of October 26th came to an end
all open questions between the parties had been settled and deter
mined,and a definite agreement had been entered into. What the
complainant was to do appears clearly from the testimony of several
witnesses. He was to assign to the company two patents-the pat
ent in suit,. and one other-and was to put at the company's disposi
tion any similar inventions that he might make while he continued in
their employ. Hecarrieclout part of his agreement by assigning
immediately' one of the patents, for which the deed had already been
drawn and only needed l1is signature to be compkte. The patent
in suit was to be assigned by an instrument which his counsel was to
prepare; and this should have been a paper in the ordinary form, con
veying the letters patent directly to the defendant company. In
stead of such a paper, however, his counsel prepared, and he sub
mitted to the company, a writing in the following terms:

"The said. Henry J. Schmitt being the pat~ntee of a certain valve under
letters patent No. 675,979, and the said Nelson Valve Company being m~nu

facturers of valves and desirin~ an assignment to them of said letters patent
of said Henry J. Schmitt, bargain and agJ:~e as folloWj3:

"In consid~ratlon of the assignment of said letters patent to the said
Nelson Valve Company, it is agreed that the said Valve Company shall well
and truly pay to the said Henry J~ .. Schmitt the sum of forty-five dollars
($45.00) per week, payable weekly, from January 1st, A. D. 1902, to June
80th, 1904; an(I at the rate of fifty dollars ($50.00) per week, payable weekly,
from July 1st, 1904, to December 81st, 1906: and at the rate of fifty-five
dollars ($55.00) per week, payable weeklY, from January 1st, 1907, to June
80th, 1909; and at the rate of sixty dollars ($60.00) per week, payable weekly,
from July 1st, 1909, to December 81st, 1912.

"But it is understood and agreed that the said Henry J. Schmitt shall con
tri\llte his services daily to the said Nelson Valve Company as supenn
tenltmt of the manufacture of vaivelil, from the tirst day of January, 1902, to
the thirtY-first day of December, 1912, provided that the said Nelson Valve
Company desire or have use for said serv,ices, but in the event of the failure
of said Nelson Valve Company in this regard". then the said sums or weekly
Payments above mentioned shall be due and payable as a consideration for the
assignment of the patent rights without regard to services rendered or to be
rendered."

Manifestly, this was not the assignment that he had agreed to
make-it does not contain a word that could be construed to pass
the title to the patent-'but was an attempt to vary the contract of
October 26th by adding a: new provision entirely in the complain
ant's interest. In the correspondence that followed stress seems to
be laid also upon the fact. that the company's resolution, in speaking
of "services to be rendered," did not add "as superintendent" or some
similar phrase, and thus left Schmitt's position (so it is said) at the
company's mercy. We do not see the importance of adding the sug
gested words. The resolution clearly implied an agreement by the
company to avail itself of Schmitt's "services".; in other words, to
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continue him in its employ for 10 years, and to pay him a weekly
salary for his work. The company did not bind itself to continue
him as superintendent, but it was certainly bound to accept hiR "serv
ices" as long as he conducted himself properly and furnished no just
ground for discharge. It would be extraordinary to find in such a
contract a positive agreement to keep a servant in one Qosition for
10 years, and in any event to pay him wages, whether he had been
discharged or not, and even if he had been discharged for abundant
cause; and, while such an agreement may no doubt be made, its un
usual character is of itself enough to lend strong support to the de
fendant's contention that in the present instance the agreement was
not entered into. If it had been a part of the company's obligation,
it is scarcely conceivable that Schmitt would have accepted the reso
lution without insisting that an omitted provision, that was of so great
importance to him, should be plainly expressed.

The complainant relies with apparent confidence upon Dalzell v.
Dueber Co., 149 U. S. 315, 13 Sup. Ct. 8861 37 L. Ed. 749, as sub
stantiallv on all fours with the case at bar. An examination of the
opinion'discloses, however, that the points actually decided were,
first, that an oral agreement for the sale and assignment of the right
to obtain a patent for an invention is not within the statute of frauds,
nor within section 4898 of the Revised Statutes [D. S. Compo St.
19°1, p. 3387], requiring assignments of patents to be in writing,
and may be specifically enforced in equity upon sufficient proof there
of; and, second, that under the evidence then being considered no
such agreement had been proved by evidence sufficiently clear and
satisfactory to justify a court of equity in making a decree of specific
performance. A witness for the Dueber Company had testified that
Dalzell had voluntarily offered to have his invention patented in the
name of the company, with no other motive than to prevent,the work
men of the Dueber Company from injuring it by communicating the
invention to rival companies, and for no other consideration than pay
ment by the Dueber Company of the expense of obtaining the pat
ents, and without himself receiving any other consideration, benefit,
or reward, and witlwut the company's even binding itselflor anY.fimed
time to pay him the increased wages or to keep him ~n its service.
The phrase that we have italicized is obviously what the complainant
relies upon to affect the present controversy, but it is not applicable
to the facts as we have found them to be established. The essen
tial difference between the two cases is that, while no contract at all
was proved there, a contract was proved here on the part of the com
pany-it is clearly evidenced by the resolution of October 26th-to
pay to the complainant the increased wages for a fixed time and to
keep him in the company's service. If he had fulfilled his part of the
bargain, and had continued to render faithful service to the company,
his place and wages were secure for IO years; or, at least, if he hacf
been improperly discharged, he would have had a good cause of ac
tion upon the contract, and could have recovered compensatory dam
ages. It is true that the contract did not bind the company to retain
him in its service, even though proper grounds for discharge might
exist; but we see nothing in the languag-e just quoted to require



760 125 FEDERAL REPORTER•

.IS to suppose that the Supr~me Court of the United States had such
an unusual Provision in mind, and intended to intimate that unless
Dalzellhaci been protected against discharge, even if he should de
serve it, the agreement would be too unconscionable to be enforced.

This seems to be the whole case. The dispute is simply a question
of fa.ct, and, having determined the qU,estion in favor of the defend
ants, nothing remains except' to add, in the language of the court
below: "A complainant who has refused performance of a contract
cannot be awarded relief to which, if he had performed it, he would
qot have been entitled." If this view of the case be correct, it would
obviously be superfluous to consider the question of implied license.

The decree is affirmed, with costs to the defendants in error.

ACHE:SON, Circuit Judge (dissenting). 'I <;lissent from this de
cree. ' The-paper signed at. the meeting of October 26, 1901, by the
three directors of. the company then present} namely, Houston, Ward,
and B<mnell, was an ex parte memorandum. Manifestly it is incom
plete. It recites no considera.tion. It does not show q,ny contract.
Indeed, unless supplemented by oral testimony, the paper would not
be e:vidence at all against .the corporation. Mr. Bon,nell was a wit
ness for the company, and speaking of wl\at occurred at the meeting
of October 26th, and referring to the paper sighed by himself and
the two other directors, he testified thus: ."Q. 6. I understand
from you that the whole contract was not put down in writing? A.
No; it was not." It is plain to me from all the evidence that a fur
ther writing was contemplated. The plaintiff was rightly advised
by counsel that he could not safely rely upon the paper which the
three directors signed. No doubt the writing which the plaintiff
submitted to the, company was open to criticism, but no specific objec
tion was made to it. G60d faith. required the company to specify
wherein iiwas objectiOnable. The company, however, took the ar
bitrary position that the plaintiff must be content wjth the incom
plete ex parte memorandum of October 26th, and should execute to
the company an absolute assignment of his letters patent. Had the
plaintiff complied with this unfair demand, he would have been left
without any adequate protection. The plaintiff, in my judgment, was
entitled to sOme writingembqdying the whole contract. The conduct
of the company was so untea$onable that a court of equity, it seems
to me, would not decree in its favor specific performance of the al
leged oral c01)tract. Yet the ,effect of the decree here is to strip the
plaintiff, of his patent and give it to the defendant without any£om
pensation whatever. The result, J think, is inequitable.
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WISCONSIN CmfPRESSED AIR HOUSE CLEA:\ING CO. v. A:\IERICAN
COMPRESSED AIR OLEANING CO.*

(Circuit Court of Appeals, Seventh Circuit. October 7, 1903.)

No 953.

1. PATENTS-INFRINGEMENT-CARPET CLEANING MACHINES.
The Nation patent, No. 521,174, for a duster, adapted to the cleaning

of articles or goods having a nap sUrface, covers a machine in which a
current of compressed air is directed at right angles against the surface
of the article to be cleaned from a pipe having a nozzle some distance
from such surface and within a hood which envelopes it except for an
opening opposite the outlet to permit the air current to come into con·
tact with the goods, and terminating at the other extremity in a cloth
sack or strainer which retains the dust while permitting the air to es
cape. The Thurman carpet renovator, made in accordance with the Thur
man patents, Nos. 634,042, 663,943, and 665,fJ83, consists of a machine for
cleaning carpets on the floor, in which there is a pipe having an ex
panded nozzle, the lips of which are substantially in the plane of the bot
tom of the machine, through which a current of compressed air is forced
at an angle of 45 degrees through the carpet, striking the floor, and, be
ing deflected up through the carpet into a hood with a strainer which is
carried in front of the nozzle. He~d that, in view of the prior art, which
disclosed stationary machines for renovating carpets by the use of com
pressed air, movable machines for dusting carpets by means of ail' cur
rents in connection with hoods and strainers and the open blast nozzle
used for dusting carpets and upholstered articles, the Kation patent was
not for an invention of a primary character, and was not infringed by
the Thurman machine.· .

Appeal from the Circuit Court of the United States for the Eastern
District of Wisconsin.

This appeal is from a decree enjoining the Wisconsin Company from in
fringing letters patent No. 521,174, June 12, 1894. to Enoch Nation, assignor,
the property of the American Company

Figure 2 of the drawings is here reproduced:

The specification and claims read thus:
"Be it known that I, Enoch Nation, a citizen of the United States, resid·

lng at Indianapolis, in the county of Marion and state of Indiana, have in
vented certain new and useful improvements in dusters; and I do hereby
declare the following to be a full, clear, and exact description of the inven
tion, such as will enable others skilled in the art to which It appertains to
make and use the same.

"This invention relates to improvements in mechanism for cleaning car
pets, velvets, furs and goods of any kind having a nap surface and will be
found specially useful in dusting upholstered goods such as car seats, the
object of the invention being to utilize compressed air as the active agent in
liberating the foreign particles, and to provide means for straining the dust

• Rehearing denied November 18, Hl03.
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out of the air and retaining it while allowing the air to escape after It has
been used. , ..

"The objects of this invention are accomplished by the mechanism 11Ius
trated in the accompanying drawings. in which-

"Figure 1 is a view in perspective of my complete duster and. showing the
method of applying it in dusting' a car seat.' The condensing pump and the
chamber for the condensed air are not shqwn. Fig. 2 is a detail in vertical
section of the device. in which the direction of the air is shown by the ar
rows. Fig. 8 is a detail showing an under side view of the head of the device
where tile air comes in contact with the goods to be cleaned.

"Similar letters refer to like parts throughout the several views of the
drawings.
"~ is a meta1l1c tube which w1llserve the double purpose of an inlet

through wJ1.ich the air to operate the duster will be conducted to the nozzle,
B, and al;\ a handle by which the duster w11l be guided over the material to
be cleaned. This tUbe may be bent in any desired shape that will best con
form to the .IlPeclal work to be done, such as being curved upwardly for a
device for dusting carpets; instead of being made straight as shown in the
drawings., .

"Al isa. tlexible connection, preferably a rubber hose, by means of which
the tube, A, will be placed in. communication with an ail' tank, so as to be
supplied wlth air through tbe· hose· from the tank. The air will be condensed
into the receiver or tank by means of a, pump .suitably arranged and COD
nected.

"A2 is a valv.e in the tube, A, by means of which the supply of air may be
cut off .01' the amount of supply regulated.,

"B isan.expanded nozzle or head terminating the outer end of the tube, A,
and is provided with the transverse opening, b, on its unCler side, arranged
so as to ·give a direct downward course to, the stream of air that will be al
lowed toellcape through the opening under heavy pressure. The air thus
liberated and coming violently into contact with the nap of the goods to be
cleaned dislodges every particle of dust and dirt, which in dusters of this
class has been simply thrown into the air by the action of the current only
to settle down again upon the goods afterward. To obviate this, which is
one of the principal features of my invention, I provide the hood, CO'. to en
velop the nozzle on all sides~ but so al'ranged as not to interfere with the
free passage of the dust laden. air as it leaves the goods. The hood will be
made of any suitable material-;-as sheet. metal-and shaped so as to guide
and conduct the current of air with its impurit'fes into a cloth sack, D. This
cloth sack will act as a strainer by allowing the air to pass through Its
meshes but retarding the dust and foreign matter, which will not be able
to pass through, and wlll be accumulated within the sack. As shown in the
drawings, the sack is removably secured to the hood by having the contract
ed portion, c, of the hood, C, projected into the open mouth of the sack and
the sack retained by means of an impinging rubber band, d, or by simply
tying the sack. upon the hood:with a cord. When it is desired to empty the
accumulated dust, the sack i~ removed and the contents emptied.

"Having thus fully described my invention, what I claim as new, and wish
to secure by letters patent of the United States, is:

"(1) The combination with. an air-pump hose or a hose connected with a
tank of compressed air and a nozzle terJ;J;lJnating said hose and means for
regulating the escape of air through the nozzle, of a l;1ood enveloping the
nozzle and having an opening, 9Pposlte the outlet in the nozzle through which
the compressed air may be brought Into contact with the goods to be cleaned,
and an outlet froIQ the hood terminating in a strainer, by which the impuri
ties may be deposited and collected in a body and the air allowed. to escape.

"(2) The combination of an air-pump hose or a hose connected with a tank
of compressed air and a nozzle, terminating said hose and means for regulat
ing the escape of air through the nozzle, of a hood enveloping the nozzle and
having an opening opposite the outlet in the nozzle through which the com
pressed all' may be brought into contac~ with the goods to be cleaned, and
having an outlet from the hood terminating in a strainer, said strainer con
sisting of a cloth bag removably secured to the discharge outlet of the hood,
substantially as described and for the purposes sp~cified."
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Before the patent was Issued, Enocb Nation assigned to William E. Na
tion. On October 15, 1901, William E. Nation assigned the patent to Frank
J. Matchett, and he, having organized the American Company for tbe pur
pose, transferred the patent to that corporation on December 12, 1901, and
this suit was begun on the 16th of the same month. None of the owners of
the patent in suit ever developed it commercially.

The Wisconsin Company is a licensee of the General Compressed Air House
Cleaning Company. The latter is located at St. Louis, owns patents Nos.
tl34,042, 663,943, and 665,983, dated re!!lpectively October 3, 1899, December
18, 1900, and January 15, 1901, all issued to John S. Thurman, and since De
eember, 1899, has been engaged successfully in making and using carpet
renovators, under the Thurman patents. In September, 1900, Matchett, who
organized the American Company 14 months later, procured the organiza
tion of the Wisconsin Company to use the Thurman carpet renovators, made
by the General Company. And It was while Matchett was secretary of the
Wisconsin Company that he picked up the Nation patent and formed the
American Company. The General Company, Iicen!!lor, defended this suit.

Complainant's expert identified the following drawing of the alleged in
tringini device as being correct in all essentials:

Y:#~':!&f:A~
d

lllvtt!ence of the prior art included exhibits of the "open blast nOZZle"; Brit
ish patents to Lake, No. 676, 1870, to Norris, No. 4,538, 1876, to James, No.
4,931, 1878, to Sorensen, No. 3,134, 1892;. United States patents to Miller, No.
288,720, 1883, to McClain, No. 365,192, 1887, to Warsop, No. 407,309, 1889, to
Ethridge. No. 434,178, 1890; and modified machines of the McClain and Sor
ensen patents, made by defendant, and claimed to represent correctiy the
essential principles respectively embodied in those patents.

The open blast nozzle has been in use since 1886. It comprises the com
bination of an air-pump bose or a bose connected with a tank of compressed
all' and a nozzle terminating said hose. and means (a cock) for regUlating the
escape of the air through the nozzle. The orifice in the nozzle is straight,
and ill from 10 to 16 inches one way by 11100 to 1/82 ot an inch the other.
It is extensively used by railroad companies in cleaning cars. The removable
seats and carpets arc taken out of the car and SUbjected to the blast. The
windows and doors of the ear are left open and the blast is used in blowing
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the dust from the backs of the seats, froID the window ledges and curtains,
and from the ventilators along the ceiling. In cleaning the plush cushions
the blast ill usually held close to or against the surface. .In cleaning ledges
and ventilators the blast Is effective some feet away.

The speci1ication of the Lake patent states that the "invention consists in
mechahismfor producing ndtaft or current of, air to take up the dust and
dirt (from carpets), and carry the fine particles into a porous air chambt>r
which allows the air td escape while the dust Is retained therein." In the
machine's base,whicbbears upon the carpet to be cleaned, Is an opening
through which the dust ia taken by a suction draft created by a fan revolv
ing in' the casing and discbarged into a .cloth bag fastened to the outlet of
tbe casing. The fan is driven by means of two pulleys, a band, and a crank
in the hand of the operator.

In Norris's specification it is said that: "This invention relatt>s to a dust
removing machine for carpeted apartments or surfaces, so constructed that
tbe surface shall not be subject to a rubbing or frictional action, but be light·
ly but Sharply beaten to raise the dust at the same time that a strong cur
rent of air shall be produced so as to take up and deposit the light dust and
heavier particles of the sweepings in a suitable bag or dust receptacle at·
tached to the sweeper," A hood, the edges of which bear upon the carpet,
envelops the beating and blowing elements. Mounted on a horizontal shaft,
revolving within the hood, are fiexiblearms, some carrying beaters and oth
ers fan blades. Attached to the outlet of the hood is a bag to receive the
dust-laden air and retain the dust while the air passes out through the meshes
of the cloth. The fan and beaters are driven as in the Lake patent.

The James patent states that it is an improvement upon the Norris in cer·
tain particulars, but, alii affecting the present case, the machines are essen·
tially identical.

The Sorensen machine was designed primarily for gleaning grain from
fields, but the specification asserts that "it may also be used in collecting and
removing dust and dirt from streets, fioors, carpets, and the like." "The ma
chine operates by forcing an air jet or current throug'h air channels and
through an air-shaft furnished with apertures or outlets. The air current
is led through these outlets. to the ground beneath the lower part of a grain
or dust trunk, the lower end of said trunk passing closely over the surface,
where the particles are lying, the other end being connected with a reser·
voir, into which the particles are carried by the air jet." In the form most
elaborately described, air jets are thrown against the ground obliquely and
opposite each other so that e1;lch aids the other in forcing the particles from
the ground into the trunk or hood. In one form described there is a single
straight jet, thrown against the ground obliquely towards the front of the
trunk; and while, of course. the lower .edges of the trunk are "sufficiently
elevated to admit of the machine's passing over the ordinary irregularities
of such surface," the front edge is provided with a "hinged guard. adapted to
drag over thesuii:ace to be cleaned." It is also suggested that, "if it be de
sired to isolate the air current from the external air, such protection may to
a certain extent be obtained by applying some elastic bottom linings." The
machine as built for a grain gleaner cannot be taken into a house. Defend·
ant exhibited a modified Sorenson machine o.f the size of the ordinary car·
pet sweeping devices. As the surface to be cleaned was not irregular, the
front edge of the hood was not hinged, and instead of elastic bottom linings
the edges Of the hood were made to rest fiatly upon the carpet. For the
","sieve" in the reservoir was substituted a. bag. The air jet was supplied
from a tank of compressed air. This modified Sorensen machine performed
all the service that can be obtained from the device of the Nation patent.

The Miller patent illustrates a stationary machine to which the carpet is
taken and cleaned byair jets that are supplied by "a fan or other blower."

The McClain machine consists of a casing or hood having an opening in
Its Under side.' To the fro'Ot edge of the casing is attached an adjustable
brush, designed to loosen tlje dust or dirt. Within one part of the hood is
It fan that is rotated by pulleys, a band, and a crank in tIle hand of the oper
ator. The air, as compressed by the fan, Is forced through a conduit and dis
charged against t4e carpet at an angle of about 45 degrees. As the dust-laden
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air rises within the hood, it revolves a light drum, the lower edges of which
touch the water in a pan. The wet drum is intended to catch the dust and
deposit it in the pan. The air finally passes out of small apertures in the
back of the hood, which may strain out dust not caught by the drum. De
fendant exhibited a modified McClain machine, in which the air current ,vas
taken from a tank of compressed air, and in which, to illustrate claim 2 of the
Nation patent, a bag was substituted for the apertures in the hood as the air
strainer. This modified McClain machine performed all the service that can
be obtained from the device of the Nation patent.

The Warsop patent exhibits a stationary machine for cleaning carpets
with compressed air. "For this purpose we cause a powerful current of
compressed air, divided either into a number of small jets or one or more ex
tended jets or sheets of air, to be thrown onto the carpet or other fabric to
be cleansed and purified in such a manner that the air is forced completely
through the interstices of the carpet or other fabric. and thereby carries with
it the dust or other impurities that may be in the carpet into a receptacle
made to receive them, and from which they are drawn away by a flue, fan.
or other means. The carpet or fabric during the operation is urawn by hand
or other suitable means over a revolving perforated roller, the curved sur
face of the roller opening temporarily the interstices of the carpet, and more
freely allowing the dust and impurities to he forced out by a powerful cur
rent or currents of compressed air from the supply pipe and nozzles or slots
placed immediately over this roller," The perforated roller revolves within
a casing through which the carpet is passed.

The Ethridge patent is for a street-sweeping machine. It discloses a com·
bination of "an air-forcing apparatus" ("preferably a blower of any suitable
type") operated by means of a gas engine on the carriage, an air pipe or con
duit communicating therewith and arranged to deliver jets or blasts of air
upon the surface to be cleaned in such a manner as to loosen and set in mo
tion the particles to be removed, a hood or casing over the area on which
the dlibris is loosened and agitated by the air blast, an air-exhausting appara
tus to assist in moving the particles from the hood through a passage to a
receptacle, from which the air is let out through a screen.

The propositions which defendant advances for reversal of the decree may
be summarized thus: (1) Equity will not protect the naked legal right to
use a patented invention. The patentee will be protected only in the actual
commercial use of his device. As Nation and his successors never intro
duced the device commercially, there is no equity in the case. (2) Matchett,
organizer of both companies, while secretary of defendant bought the Nation
patent, and conveyed it to complainant for the purpose of harassing defend
ant, Equity should discountenance this. (3) Noninfringement. (4) Anticipa
tion. (5) Lack of invention.

Paul Bakewell, for appellant.
E. H. Bottum, for appellee.
Before JENKINS, GROSSCUP, and BAKER, Circuit Judges.

BAKER, Circuit Judge, after making the foregoing statement, de
livered the opinion of the court.

As the decree will be reversed for other reasons, we deem it un
necessary here to agitate the first and second questions.

I. The respective experts agree in defining a duster as that which
sweeps dust away from a surface, and a renovator as that which
restores to freshness throughout; and the distinction is justified by
the lexicographers. Nation classified his device as a "duster," and
stated that his invention "relates to improvements in mechanism for
cleaning carpets, velvets, furs, and goods of any kind having a nap
surface, and will be found specially useful in dusting upholstered
goods, such as car seats." Referring to the drawing, the specifica-
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tion says:"B is. an expanded no.z,zle or head terminating the outer
end of the. tube A, and is provided with the transverse opening, b,
on its under side, arranged so as to give a direct downward course
to the stre.am of air." Thus the air comes "violently into contact
with the nap of the goods to be cleaned." "The direction of the air
is shown by the arrows" in. the drawing. The hood, C, is made "to
envelop the nozzle on all sides, but so arranged as not to interfere
with the free passage of the dust-laden air as it leaves the goods" and
is con,ducted into the strainer, "cloth sack, D." Looking to the
drawing and specification, it seems clear that Nation had in mind a
mechanism for dusting nap surfaces, consisting of an expanded nozzle
through whose orifice, held above .the surface, a blast of compressed
air COUld, be directed down upon the nap of the goods to be cleaned;
a hood that completely enveloped the nozzle on all sides, except that,
to enable the air blast from the inclosed nozzle to be thrown down
against the nap, an opening was made in the bottom of the hood,
directly opposite the orifice of the nozzle, through which opening in
the bottom of the hood the air blast could reach the goods to be
cleaned; and a strainer to release the air and retain the dust. And
the claims, as we read them, do not purport to cover any broader in
vention. The oply difference between the two claims is that the gen
eral strainer of claim I is replaced by the specific cloth bag of claim
2. Both claims describe an essential element as being "a hood en
veloping the nozzle and having, an opening opposite the outlet in the
nozzle through which the compressed air may be brought into contact
with the goods to be cleaned." That is, the hood completely en
velops the nozzle on all sides,except that, to enable the air blast
from the inclosed nozzle to be thrown down against the nap, an open
ing is made in the bottom of the hood, directly opposite the orifice
of the nozzle, through which opening in the bottom of the hood the
air blast may reach the goods to be cleaned.

Thurman's patents refer to his device as a carpet renovator. It is
designed to renovate carpets without removing them from the floor,
by directing a blast of compressed air into and through the carpet
against the floor at an angle of about 45 degrees, so that the blast re
bounds from the floor and passes at. the angle of reflection through
the carpet and into ahoad and strainer. Referring to the drawing
of the alleged infringing machine, without detailing other differences
in construction between this and the device of the Nation patent, it
will be noted that the forward lip of the nozzle's orifice rests upon
the carpet and is in the plane of the machine's base. Except for
convenience of manufacture, the nozzle, instead of being cast in one
piece with the hood, might be made separately and bolted to the outer
wall of the hood.. The air is discharged into and through the carpet
outside of the hood, and reaches the hood by reason of being deflected
forward at an angle from the floor, and is aided in this course by the
forward lip's being. narrower than the rear lip of the orifice. If
the nozzle, the orifice being in the same location r.elative to the hood
as now, were directed rearwardlyat an angle of 45 degrees, the air,
as the machine moved forward, would escape under the rear lip, up
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through the carpet, into the room. As it is, the air escapes under
the forward lip, up through the carpet, into the hood.

The Thurman machine that was put in evidence by the complainant
has the forward lip rounded up so that it is one-sixteenth of an inch
above the plane of the base. But the scratches made upon its surface
show that the forward lip came in close contact with the carpet. And
the complainant's expert testified that there was no difference in prin
ciple between the machine as exhibited and the machine of the draw
ing. In this conclusion we agree. Furthermore, the record shows
that before the trial the licensor, who is defending this suit, was
making his machines so that the forward lip of the orifice was in the
plane of the base.

Nation did not disclose that his air blast would penetrate the car
pet, strike the floor, and carry up through the carpet the dust on the
floor and in the body of the carpet into the hood. His drawing
indicates that the air rebounds from the surface of the goods to be
cleaned. But if his device, without material modifications, could be
made to do the work of the Thurman machine, it would be bY'a dif
ferent mode of operation. If Nation's air blast penetrates the carpet
and rebounds from the floor, it is an incident, and not an essential, of
the device's operation. The air is discharged within the hood. It is
true that the height of the orifice above the plane of the base is left
by Nation to the builder's discretion. But it is an essential condi
tion that the orifice be within the hood, and opposite (which cannot
be in the same plane with) the opening in the base through which the
air blast reaches the carpet. In Thurman's machine it is an essen
tial condition of operation that the air be discharged into and through
the carpet outside of the hood. It reaches the hood only after strik
ing the floor and passing up through the carpet.

Unless the wording of Nation's claims be ignored, we think the
Thurman machine, in which the nozzle is not enveloped within the
hood, cannot be held to infringe.

It should not be forgotten that the defendant was operating under
later patents, and that the art prior to Nation discloses stationary
machines for renovating carpets by the use of compressed air, mova
ble machines for dusting carpets by means of air currents in con
nection with hoods and strainers, and the "open blast nozzle." In
this connection the observation of the Supreme Court in Kokomo
Fence Machine Co. v. Kitselman, 189 U. S. 8, 23, 23 Sup. Ct. 521,
47 L. Ed. 689, is pertinent:

"Considering the complainants and Whitney (patentee of defendant's mao
chine) as alike having improved on the prior art, the question is whether the
specific Improvements of the one actionably Invaded the domain of the other.
The presumption from the grant of the letters patent is that there was a SUb
stantial difference between the inventions."

2. Respecting anticipation it is true that the combination of ele
ments in Nation's claims is not found in anyone prior device. So
the citations are not effective to disprove the novelty of Nation's
combination. But the modified Sorensen and McClain machines
would be anticipative, and, in our opinion, it did not require in
vention to produce these modified machines. The modification con-
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sisted in substituting thei.~hown means ,for directi~g an air curren~,
from a tank of compressed air upon the goods to be cleaned for the
Sorensen and McClain air 'cu'rrents from blowers. This selection
among known means, tho1.lgh)ncreasing the degree of efficiency, did
not rise to the dignity 'o'firtdepend~nt invention. ' ~:lst, Ii'oos& Co.
v. Stover Mfg. Co., 1'7711.. S.485, 20 Sup. Ct. 708,44 t. Ed. 856;
Lumber Co.v. Perkins, 25 C. C. A. 613, 80 Fed, 528; Kelly v; Clow,
J2 C.C. A. 205, a9 Fed. 297, and cases there collated. .

3.' It is evident that the defendant's machine cannOt' be brought
within Nation's claims with<;>ut giving them the character of a primary
invention of means for using compressed air in conjunction with a
hood and strainer.

'The claims comprise the following elements: (1) An air-pump
hose, or a hose connected with a tank of compressed air; (2) a nozzle
terminating said hose; (~) means (a valve is the means disclosed)
for regulating'the escapel;)f~ir through the nozzle.; (4) a hood en
veloping the nozzle, arid having an opening opposite the outlet in the
!10zzle, throug~ which (oRe~ing) the compressed air J:?ay be bro~g~t
mto contact With the goons to be cleaned; (5) a stramer (genenc III

claim I, and the specific .cloth bag in claim 2).
We have already stated .our conclusion that the fourth element,

without disregarding the language employed, cannot be accepted as
a generic description of a hood. But, if the words could properly be
given a generic scope, the claims would be void for want of invention.

The first three elements are an exact description of the old "open
blast nozzle." The fourth and fifth, if treated generically, cover
the hood, and strainer of the old Lake, Norris, and James patents.
Nation,iil testifying to his discovery, showed that he was employed
for several years by railroad companies in cleaning cars, and used
the "open blast nozzle" for that purpose; arid that one day, a piece of
burlaps having caught on the nozzle, he observed that the dust was
strained out as the air passed through the fabric. Certainly! Nation
was not, as is now claimed for him, the discoverer "of the function
of air under high pressure as an active agent for thorOugh cleaning
when the full benefit of the rebound current of air was obtained."
Nation's machine brings together means for performing two func
tions-the function of raising the dust, and the function. of catching
and holding the dust after it is raised. The two functions are not
intera;ctive; not even synchronous; but successive. For discharging
the first function Nation employed a blast of compressed air, the use
of which for that purpose was old and commonly known. If there
is any difference in getting "the full benefit of the rebound," it lies
in favor of the old "open blast nozzle"; for, to the extent of the
back pressure within the hood and strainer, the blast, discharged
within the hood, is retarded in striking and in rebounding from the
surface from which the dust is to be raised. For discharging the
second function Nation employed (on the present ,hypothesis of a
generic claim) the old hood and strainer of the English patents.
Certainly he was not the discoverer of the function of the hood and
strainer in catching and holding the dust that has been raised by an
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air current. So the question is whether a claim of primary invention
lies for bringing these two old devices into a union in which each per
forms only its old function. The .authorities an.swer in the negative.

A cupola furnace being old, and it being old to use a cinder-notch
in a blast furnace, there was no invention in putting a cinder-notch
in a cupola furnace to perform the same function it had in a blast
furnace. Vinton v. Hamilton, 104 U. S. 485, on page 492, 26 L. Ed.
807·

Rice did not prove himself an inventor by combining the return
flue of a Cornish boiler with the Morey straw-feeding device, which
had been used with a common form of return flue. Heald v. Rice,
104 U. S. 737, on page 755, 26 L. Ed. 910.

It did not require invention to couple an engine, which had there
tofore been used in turning a windlass, to a capstan, which had there
tofore been operated with handspikes. Morris v. McMillin, II2 U.
S. 244, 5 SU2· Ct. 218, 28 L. Ed. 702.

A claim based on combining a relief valve with a steam fire engine,
when similar relief valves had been used on engines in steamships,
was held to lack invention in Blake v. San Francisco, II3 U. S. 679,
5 Sup. Ct. 692, 28 L. Ed. 1070.

A fireplace heater was old. A fuel magazine in a base-burning
stove was old. The quality of invention did not inhere in the act of
coupling the fuel magazine to the fireplace heater. Thatcher Heat
ing Co, v. Burtis, 121 U. S. 286, on page 294, 7 Sup. Ct. 1034, 30
L. Ed. 942.

To age wine by applying heat being old, there was no invention in
heating it with an apparatus that had never before been used for
this purpose, but had been used for heating other liquids. Dreyfus
v. Searle, 124 U. S. 60, 8 Sup. Ct. 390, 31 L. Ed. 352.

A claim for a process of spreading a known composition on paper
to form a surface, in view of other patents showing that it was old
to coat paper with other substances, was held void, in Underwood v.
Gerber, 149 U. S. 224, 13 Sup. Ct. 854, 37 L. Ed. 710.

In Kokomo Fence Machine Co. v. Kitselman, 189 U. S. 8, 23
Sup. Ct. 521, 47 L. Ed. 689, the question was whether Kitselman had
made a primary invention in producing a portable fence machine that
was capable of weaving a diamond mesh wire fence in the open field.
A prior machine, stationary in a factory, produced diamond mesh
wire fabric for fencing. Another prior machine "walked" along in
the field as it wove a wire and picket fence. "Kitselmari converted
the stationary into a portable machine by setting it on end and
mounting it on a truck.. * * * Whatever its merits, it was not in
itself primary invention to mount a machine for making diamond
mesh on a truck, and using it in the field as the old machine had been
used to make wire and picket fence. The getting up and walking
was not new, though the machine may have gone at a better gait and
made a better fence." .

And the cases might be multiplied indefinitely.
The decree is reversed, with the direction to dismiss the bill for

want of equity.
1251<'.--49
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UNITED STATES MINERAL WOOL CO. v. MANVILLE COVERING 00.,. . . ,

(Circuit Court of· Appeals, S.eventh Circuit. October 6, 1003.)

i~0.934.

1. PA.TENTS-PRIOR USE-PRocEssFoaMANUFACTURING MINERAL WOOL.
The :Rockwell patent, No. 447.860, for proCesses ofmanuf!icturing min

eral wool' by remelting hardened slag from a smelting furnace with
lime, or with lime ll~d silica, is void fop anticipation by the prior public
use of the process by others. .

2. 8,AME"':'hlFRIN6EMENT.
TlJe Rockwell patent, No. 452,733, for a process of' manufacturing

mineral wool by remelting hardened slag fJ;'om a smelting furnace with
silica, .hel~ not infr~ged.

Appeial from the Circuit Court of the United. States for' the Eastern
Disthc't of'Wisconsin. '

See 101 Fed. 145.
AlbertG. 'Welsh and E. ,W. Frost, fo~ appellant.
Cu~tis T. J?enedict, for appellee. .
Before JENKINS, GROSSCUP, and BAKER, Circuit Judges.

BAKER, Circuit Judge. Appellant failed in its suit to hold appellee
for infringement of letters patent 447,360, March 3, 1891, and 452,733,
May 19, 1891, both.. issued on applications of Charles H. Rockwell,
assignor, for new and improved processes in the manufacture of min-
eral wool. .'I .• : . , r . : " '

Mineral wool, as a: product, had long been known. It had been
made either by taking molten slag from a blast furnace in a metal car
to the blowing device,where the car was tapped and a jet of steam or
air converted the molten slag into mineral wool, 01' by fusing lime and
silica-bearing rocks in a cupola, and blowing the stream as it came
from the tap. In the speCification of the first patent, Rockwell stated
that hardened slag could.not be remelted and made into mineral wool
without the addition of' other material, and thathe had found by ex
periment thatHme (an alkali) or silica (an acid) or both were suitable.

''WhetherUme or slllca 'or both shall Mused depends upon the nature of
the slag. .This' can be determined, for one or two inexpensive trials will de
cide which, and whether both, of the ingredients named should be used. The
proportion of each ingredi~p,t to be. used will also depen,d upon the nature
of the slag, to be determined in like manner by trial. In all cases the pro
portion ofUme or silica or ·bOth will be small. In the use of ordinary slag,
Ibave found the following proportions to ,produce good:results, viz.: Slag,
eigqty per cent.; limestone,,11.+teen per cent.; quartz ..pebbles (silica), five per
cent. In ma:py cases,. the. S~!lg. will be fo:und to. be, so. slIlcious as to render
the addition of quartz pebbles or sillcaunnecessary, bilt I do not confine
myself to the proportion named." . : ' .

In the s'pecincation of the second patent, Rockwell said:
"In practice, I have found that ninety-five per cent. of slag and five per

cent. of silica or silica~bearj.ng stone. produces a good result, but I do not
intend to confine myself to the exact proportions, mentioned. The amount of
"illea to be used clUJ, be easil-y ascertained by· a few inexpensive trials."
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The claims of the first patent are these:
"(1) The process of manufacturing mineral wool, consisting of remelting

hardened slag or scoria from a smelting furnace with lime and silica, or lime
and silica-bearing stone, mixed in proper proportions, and blowing the same
into mineral wool, substantially as described. (2) The process of manu
facturing mineral woo), consisting of remelting hardened slag or scoria from
a smelting furnace with lime, or lime-bearing stone, mixed in proper propor
tions, and converting the same into mineral wool, substantially as described."

Of the second patent:
"In the manufacture of mineral wool, the process consisting in melting

in a cupola hardened slag or scoria with silica, or silica-bearing stone, mixed
in proper proportions, and converting the same into mineral wool, substan
tially as described."

It was shown that appellee made mineral wool from a fusion of
hardened slag and dolomite (a stone containing lime and magnesia in
about the ratio of 5 to 4), and occasionally avery little feldspar.

If there was any infringement, it was not of the second patent. which
claims the process of reducing slag with silica alone.

The Circuit Court held the first patent void for want of novelty, in
view of the prior use of the process by others. The evidence satis
fies us beyond any reasonable doubt, as it did the court below, of the
existence of the following facts: In 1884 Pettigrew was the superin
tendent, and Gleason the chief engineer, of the Illinois Steel Company's
plant at Joliet. They knew the article, mineral wool, and were using
it as pipe covering in the plant. Instead of continuing to buy it in the
market, they undertook to provide a supply from the refuse of the fur
naces. They did not use the direct process of blowing the slag as it
came molten from the furnaces, but endeavored to make mineral wool
by remelting hardened slag in a cupola. They found that the product
was too dark, brittle, and shotted. Pettigrew, Gleason, and others in
terested in the experiments, knew the use of limestone in fluxing ores.
A Mr. Hay, now dead, suggested that the slag was deficient in lime.
Thereupon they added a limestone (dolomite), and found that they
could produce a good article of white and fibrous mineral wool by the
process of remelting in a cupola hardened slag with lime, or lime-bear
ing stone, mixed in proper proportions; that the proportions depend
ed upon the nature of the slag, and could be easily determined by test
ing the fusion from time to time by blowing. A Mr. Kelly, to whom
some samples were sent, testifies that the wool was dark, coarse, and
shotted. Pettigrew and Gleason say that the samples were white and
fibrous. But it is not necessary to discredit Mr. Kelly's recollection
of the product he saw, to find that at Joliet, in 1884, the process of
remelting hardened slag with limestone in proper proportions was
known. It may be that further experience in the use of the process
and repeated tests of the fusion were necessary (as the patent itself
indicates) to produce the best product. But there is no doubt that the
process employed would do it. And there is no doubt that Pettigrew
and Gleason, who were familiar with the mineral wool on the market,
finally produced in 1884 about two tons of mineral wool which was
suitable for use and was used in covering the pipes, and was sufficient
to meet the needs of the plant at the time. In 1886, without further
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experiment, and by the use of the same process, th~ymade a further
supply. . ," ". " . .

At Joliet they remelted hardened slag with lim~s.tone (claim 2 of
the patent). It is not shown that they added silica or silica-bearing
stone (claim I). But when they remelteCl the sJag, a composition of
the silica of the are a.nd the limestone flux, and, finding it by test de
ficient in lime, put litnesto,ne in the cupola, it would not require in
vention, if they added too much limestone to a particular charge of
slag, to offset the excess by adding a proper am:Ount of'silica-bearing
stone.

1£ the patent is not void for indefiniteness (CereaJine Mfg. Co. v.
Bates, lOt Fed. 280,41 C. C. A. 341; Tyler v. Boston, 7 Wall. 327,
19 L. Ed. 93), we think the process was anticipated by the prior use at
Joliet. What Pettigrew and Gleason did was not an abandoned ex
periment. They knew the product they wanted to get. They experi
mented with hardened slag alone unsuccessfully. They determined
what s.bouldbe added, and why, and thereupon they succeeded. The
process they discovered in 1884 did not lapse into a lost art. In 1886
they used it in successful manufacture. Why the Illinois Steel Com
pany did not have them continue is not clear,' but they were not the
masters.·Nevertheless,. whenever they have been called upon since
1884 toe:l(plain the process, they have done so. The use was not se
cret. The,process was practiced by Pettigrew and Gleason, and those
who assisted, al1d was open to the observation of the employes gen
erally, and of all who passed through the plant. We think there was
abundant publicity. Coffin v. Ogden, 18 Wall. 120, 21 L. Ed. 821;
Brush v. Condit, 132 U. S. 39.10 Sup. Ct. I, 33 L. Ed. 251; Forncrook
v. Root, 127 U. S. 180, 8 iSup. Ct. 1247, 32 L. Ed. 97; Peters v. Ac
tive Mfg. Co., 129 U. S. 530, 9 Sup. Ct. ,389,32 L. Ed. 738.

The d~cree is affirmed.

In re LANE.

(District Court, D.Massachusetts. December 26, 1902.)

No. 5,191.

L BANKRUPTCy~COMPOSI"rION-CREDITORS-FAILURE TO PROVE CI,AIM-SUBSE·
QUENT ALLOWANCE-OBJECTION BY BANKHUPT.

Where a compositioI). offered by a bankrupt was accepted, and some or
the creditors failed tocla:im their diVidends, the bankrupt was entitled
to object to a preferred claim of a creditor, omitted from the schednle in
good faith; and not proved within a year after the adjudication, and to
the payment of such claim from the surplus in the hands of the court.

In Bankruptcy.
Eaton, McKnight & Carver, for creditor.
Joslin & Mendum, fotbankrupt.

LOWELL, 'District Judge. The petitioner in this case failed, by
inadvertenc;e, to prove his claim within a year of the adjudication.
The debt was not on the bankrupt's schedule, but its omission by the
bankrupt wal1 made in gQod faith, and tlnder the circumstances was
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almost unavoidable. The bankrupt offered"a composition, which was
duly accepted, and he made a sufficient deposit. Some of the credit
ors have failed to claim their dividends, and the petitioning creditor
now seeks, against the objection of the bankrupt, to prove his claim,
which is in its nature preferred, and to obtain payment thereof from
the surplus left in the hands of this court. No objection has been
made by other creditors. By the terms of the act proof is barred,
provided the bankrupt has standing in court to raise an objection.

In Re Morton, 118 Fed. 908, this court said, "The purpose of the
bankrupt act is the equal and equitable distribution of the bankrupt's
property among his creditors, and the consequent discharge of the
bankrupt from his obligations ;" and again, "The bankrupt's property
belongs to his creditors, and not to himself." It may be doubted,
therefore, if the bankrupt can object to the proof and allowance of
a just claim to share in an ordinary distribution in bankruptcy, though
the claim is not proved within a year. In the case of an ordinary
distribution, section 57n (Act July I, 1898, c. 541, 30 Stat. S6I [U. S.
Compo St. 190I, p. 3444]) may be intended to protect only the other
creditors.

But the question here presented is not that raised by an attempt to
prove in ordinary bankruptcy proceedings, after the expiration of the
year, as against the sole objection of the bankrupt. The case of
composition is in some respects exceptional. It is a proceeding vol
untary on both sides, by which the debtor of his own motion offers to
pay his creditors a certain percentage of their claims in exchange for
a release from his liabilities. The amount offered mav be less or more
than would be realized through distribution in bankruptcy by the
trustee. The creditors may accept this offer or they may refuse it.
For the purposes of the composition all the creditors are treated as·
a class, and the will of the majority is enforced upon the minority,
provided the decision of the majority is approved by the court. Ex
cept for this coercion of the minority, the intervention of the court of
bankruptcy would hardly be necessary. Section 12e (30 Stat. 550 [U.
S. Compo St. 1901, p. 3427]) provides: "Upon the confirmation of a
composition, the consideration shall be distributed as the judge shall
direct, and the case dismissed. 'Whenever a composition is not con
firmed, the estate shall be administered in bankruptcy as herein pro
vided." Composition is thus treated, even in the act, as in some re
spects outside of bankruptcy. In the ordinary case of distribution by
a trustee, the debtor's whole property, save that which is exempt,
is applicable to the payment of his debts, and belongs to his creditors,
and not to him, until their claims have been satisfied. After adjudica
tion there is no voluntary offer to pay by the bankrupt, and no bar
gained release by the creditor. The creditor takes all his debtor's
property whether the debtor likes it or not, and the debtor is released
whether the creditor likes it or not. The bankrupt's rights of property
arise only in the event of a payment of his creditors in full. If a cred
itor will not prove his claim, the bankrupt does not take that creditor's
share, but it goes to swell the dividends of creditors more diligent.
Section 66 of the act (30 Stat. 564 [u. S. Compo St. 1901, p. 3448])
has the same purpose, and does not apply to composition. But if
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the composition .is paid the creditors have no further claim upon the
debtor ,or his property. In a composition the creditor gets, not his
share of the bankrupt's estate, but what he bargained for, and he has
no right to claim more. If he does not enforce his bargain, his
failure· should enure to the bankrupt's benefit, not to the benefit of
another .creditor. It follows that a bankrupt may be heard to object
to the allowance in composition oia claim offered for proof after the
expiration of a year. True, section 12e, 30 Stat. 550 [U. S. Compo
St. 1901; P•. 3427], permits the distribution of the deposit in composi
tion as the judge shall 'direct; but that provision does nbt require the
court to permit the petitioner to prove in this case, and, if the matter
be within the court's discretion, the court is not disposed to exercise
that discretion in favor of the petitioner, though it might do so if
the failure of the petitioner to prove were in any way chargeable to
the bankrupt.

The petition to prove is denied.

UNITED STATES v. CLARK.

(Circuit Court, D. Montana.. November 7. 1003.)

No.. 157.

1. PuBLIO LANDS-SALE BEFORE ISSUANCE OF PATENT-BONA FIDE PURCHASERS.
WheJ:e an entrymaU of public lands sold the land to defendant's ven

dor after the issuance of the entryman's final certi1j.cate, who there
after sold the land to defendant before the issuance of patents. which
were subsequently issued to the original entryman, the fact that de
fendant;purchased before the issuance of the patent did not deprive him
of thertghts of a bona. fide purchaser for value.

2. SAME-VACATION OF PA.TENT-FRAUD-EvIDENCE.
A patent for public land will notbE(set aside on the ground of fraud

committed by the patentees. where the proof is only ilufficient to raise a
suspicion Of fraud not amounting to a conviction.

8. SAME.
Facts reviewed, and held insufficient to authorize a decree setting

aside a patent for public lands on the ground of fraud alleged to have
been committed by the patentees.

In Equity.
Fred. A. Maynard, for the United States.
Walter M. Bickford and T. J. Walsh, for defendant.

KNOWLES, District Judge. In this suit the United States has
filed its bill of complaint praying that certain patents, 82 in number,
under which the defendant, William A. Clark, claims title to certain
timber lands within the state of Montana, be set aside and annulled,
upon the ground of alleged frauds committed by the patentees named
in said patents in procuring the issue of the same. The patentees
obtained these patents for timber lands under Act June 3, 1878, C.

151, 20 Stat. 89, as amended by Act Aug. 4, 1892, c. 375, 27 Stat. 348
[U. S. Compo St. 19°1, p. 1545], and, after having made final proof

fl. See Public Lands, vol. 41,. Cent. Dig. i 368.
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upon their several entries, and having received certificates of pur
chase from the proper officers of the United States Land Office for
the districts in which their several entries were situated, conveyed the
same to one Robert M. Cobban. The said Cobban conveyed the
same to the defendant, William A. Clark. The defendant, Clark,
filed an answer to the bill, in which he denies all of the material
allegations therein contained, and sets up the defense to the effect
that he was and is an innocent purchaser of said lands for·a valuable
consideration and without notice. To this answer the general repli
cation was filed, and the case was referred, and proofs taken.

The proof discloses the fact that Clark purchased the lands from
Cobban for a valuable consideration, before the patents were issued
therefor by the government. It is claimed on the part of the gov
ernment that on account of this fact Clark could not be a bona fide
purchaser, and was chargeable with notice of certain frauds alleged
to have been committed by the patentees. In support of this con
tention counsel for the government has cited the following authori
ties: U. S. v. Steenerson et al.,.5o Fed. 504, I C. C. A. 552; Ameri
can Mortgage Company of Scotland, Ltd., v. Hopper et al. (C. C.) 56
Fed. 67, affirmed in 64 Fed. 553, 12 C. C. A. 293; Hawley v. Diller
(C. C.) 75 Fed. 946; Diller v. Hawley, 81 Fed. 651, 26 C. C. A. 514;
Hawley v. Diller, 178 U. S. 476, 20 Sup. Ct. 986, 44 L. Ed. IIs7;
U. S. v. Bailey, 17 Land Dec. DeEt. Int. 468. In all of the above
cited cases no patent had been issued by the government to the entry
man, and pending such issue of patent, and while the Land Depart
ment of the government had still full jurisdiction over the matter, the
entries were canceled and patents refused. The purchasers from the
entrymen had made their purchase after the issue of certificates of
purchase, but before the issue of patent, and claimed that the Land
Department of the government could not lawfully cancel such entries,
and contended that they stood in the same position as if a patent
had been issued to the entryman. Under the practke of the Land
Department of the United States any allowance of an entry for a pat
ent can be recalled for sufficient reasons at any time before the actual
issue of the patent therefor, and the entry of the applicant canceled.
Anyone purchasing from an entryman who has received his final cer
tificate of purchase only purchases such interest in the land as the
entryman has, subject to the right of the Land Department of the
government to review its action and refuse to issue the patent. This
is a well-known practice, and often resorted to, and any one pur~

chasing from an entryman who has not obtained a patent must take
notice of the same. Hence a purchaser under such circumstances
is not entitled to the protection accorded an innocent purchaser for
a valuable consideration and without notice. That is all that was
decided by the cases above cited.

In the case at bar the Land Department had made no withdrawal
of its approval of the right of the entrymen to a pat.ent, but, on the
contrary, issued a patent to each of them, which they now hold, and
has converted an otherwise equitable title into a full legal title, and
under the laws of Montana their after-acquired title inured to the
benefit of the defendant, Clark. See section 1512, Civ. Code Mont.
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The jurisdiction and power of the Land Department over these en
tries ceased whQlly when the patents were issued, and it could not re
call the same,(,iU. S.ex ret.McBride';v. CarlSchurz, Secretary of the
Department 'Of the Interior, 102 U. S. 408, 26 L. Ed. 219. It has
often occurredi:that parties nave purchased land. from entrymen who
had received, ~rtincate$ of purchase of the land sold, and subse
quently patents ,have ,been issued therefor. In none of these cases
has it been cQnJended tha.t, the purchaser to whom'the title inureet
after issue of,the 'pate~t was notconsidered entitled to the rights ac
corded to a bona ,fide TPurchaser under the law, if he was without no
tice of any fraud cominitted by the entryman., In the case of Colo
rado Coal & Iron Co., 123 U. S. 307, 8 Sup. Ct. 131,31 L. Ed. 182,
the fact was presented that a, pt.1rchase of some of the property a pat
ent to which was sought to be canc~ledand annulled had been made
before the patent was issued. This is the statement contained in the
opipion:

"For these [entries] ,Hunt sent to Jackson deeds duly executed, attested,
andacl;tnowledg~d, accolDp~nled by receiver's certif!cates in regular form,
\lhowing that the party namedll.s grantor was entjtled to a patent. These
be was advised by counsel to accept; and did accept in good faith, as being
equivalent to patents."

That case waS presented by eminent counsel,. and very carefully
considered by the Sl.lpreme Court, a~d no suggestion was made that
a purchaser of lands from an entryman before patent issued was not
to be considered as a bona fide purchaser after such patent was in
fact issued, and thereby his equitable title had become merged into
the full legal title. If the doctrine contended .for by counsel for
the government in this case should prevail, no purchaser of a title
to government land' which has a foundation in a deed executed be
fore patent issued would be secure, and the insecurity pointed out
that would arise in the cases where it is sought to set aside and
cancel p~tents against bona fide purchasers for alleged fraud on the
part of the entrymen would be ever present, and could not be elim
inated, for the reason that the stp-tute of limitations does not run
against the government. But let it be considered that the defend
ant, Clark, was bound to. take notice of the different steps taken
by the entrymen in obtaining th~se patents. What would he be re
quired to take notice of? The records of the Land Office appear
to have been in du~ form 3:nd cprrect. They were such as induced
the Land Pepartment to iss.ue. the proper patents to the entrymen
and entrywomen. .I ,do not think he could be required to be more
astute than the land officers themselves. But suppose he had gone
further, and ij'Lade inquiry of the various persons who made the en
tries, and secured the final certificates of purchase. from the proper
officers of the Land Department, and upon inquiry had been told the
same facts as were sworn to in the affidavits of these parties at the
time when they made their final proofs and payment, and. the same
as was testified to. at .tJ:1e hearing before the special examiner in this
case? But' it cannot; be ~ol1ceded that there is any evidence that
sh0ws that Clark was put upon his inquiry as to the sources of his
title. There is absolutely no proof sho\\,ing or tending to show
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that Clark had any actual knowledge of the frauds alleged to have
been committed by the entry men and women. The evidence shows
conclusively that Cobban was not the agent of Clark in the purchase
of these lands. Cobban was the vendor. In setting aside a patent
issued by the government after the title has passed from the patentee
to a third party, the rule laid down in U. S. v. Maxwell Land Grant
Company, 121 U. S. 325, 7 Sup. Ct. 101.5, 30 L. Ed. 949, as to the
evidence necessary to authorize a court to do this, should be ob
served and control the court in a case like this. That rule is as fol
lows:

"We take the general doctrine to be that When, in a court of equity, it
is proposed to set aside, to annul, or to correct a written instrument, for
fraud or mistake In the execution of the instrument itself, the testimony
on which this is done must be clear, unequivocal, and convincing, and that
it cannot be done upon a bare preponderance of evidence which leaves the
issue in doubt. If the proposition as thus laid down in the cases cited is
sound in regard to the ordinary contracts of private Individuals, bow much
more should it be observed where the attempt is to annul the grants, the
patents. and other solemn evidences of title emanating from the government
of the United States under its official seal. In this class of cases the respect
due to a patent, the presumption that all the preceding steps required by
law had been observed before its issue, the immense importance and neces
sity of the stability of titles dependent upon these official instruments, de
mand that the effort to set them aside, to annul them, or to correct mistakes
in them should only be successful when the allegations on which this is
attempted are clearly stated and fully sustained by proof. It is not to be ad
mitted that the titles by which so much property in this country and so many
rights are held, purporting to emanate from the authoritative action of the
officers of the government, and, as in this case, under the !'leal and signature
of the President of the United States himself, shall be dependent upon the
hazard of successful resistance to the whims and caprices of every person
who chooses to attack them in a court of justice; but it should be well
understood that only that class of evidence which commands respect, find
that amount of it which produces conviction, shall make such an attempt
successful."

It is not necessary to consider the various contentions in this case
upon the subject o( the evidence admitted. All of the evidence pre
sented in the record, whether objected to or not, would not change
the ruling of this court. It should be observed, however, that there
is a great deal of irrelevant testimony presented, and there has been
an indulgence in asking leading questions of the witnesses for the
complainant that is unprecedented. It is claimed that these witness
es were hostile witnesses. There is no appearance, however, of
reluctance on the part of any of the witnesses to testify in the case.
The witnesses were the witnesses of the complainant, and it ought to
have been made to appear clearly in the record that these witnesses
were hostile. They were not parties to the suit. As to the witness
Griswold, who was certainly a most willing witness for the complain
ant, the same practice was observed. It does not seem to me that in
considering a case like this, under the rule laid down in the Maxwell
Land Grant Case, supra, his testimony ought to be given any weight.
According to his own admissions, he had willfully, deliberately, and
corruptly sworn falsely as a witness for some of the entrymen and
entrywomen who made proofs in the Land Office. He had also made
an affidavit contradicting his evidence as to the agreement he had
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withC6b~~rt,which"agreement he:previbitsly' c:1aimed' had authorized
him to make'ctontracts for the purchase of their, lands with the entry
men and entrywoni.en before their final proofs 'were made in the Land
Office. His,general reputation for honesty and truthfulness was at-

"tacked in court by respectable ,witnesses, and he did not sufficiently
rebut this evidence. It was lsh<1>wn that he ham received money from
parties to suppress, evidence concerning the alleged illegal cutting of
timber upon the public domain. It was further shown that he had re
ceived some kind of assurance from representatives of the govern
ment that, should he testify as he had stated to them, he might be
awarded public employment. What passed between him and the De
partment of the Interior upon this subject that department claimed as

, being privileged, and refused fodivulge. Such a w.itness as this could
hardly £ur'nish proofs clear alld satisfactory. If we consider the evi
dence of the entrymen'and entrywomen, we find that they positively
and emphatically deny that they had made any contracts to convey
the lands to Cobban before final entry and purchase. While there
may be suspicion thahbis evidepce was not correct, alld a supposition
that there must have been made some.contract between Cobban and
themselves in regard" to this matter", it must be borne, in mind that
these witnesses were 'Yitness~s produced by complain~nt, and, except
where the witne~s Griswc;>ld t'esti,fied otherwise, no evidence was intro
duced to contradict this, and the court is called upon by the complain
ant to find from its suspici~l1or supposition that there was such a
contract. "Cobban'himself testified that he knew the, law, and knew
that such a contract was in violation thereof, and that ·he was careful
to make no such contract whatever; and, again, Cobban was a wit-
ness for, the complainant. " ,

Considering all of this evidence, it wRuld seem that stronger cases
for the setting aside of a patent for fraud on the part of the entryman
werep,resented in ,the cases of Colorado Coal & Iron Co. v. U. S.•
123 U.S; 307, 8 Sup. ,Ct. 131, 3IL. Ed: 182; U. S. v. Budd, 144 U. S.
154, 12 Sup. Ct. 575, 36 L.Ed. 384; and U. S. v. Detroit Timber &
Lumber Co. et a1. (C. C) .124 Fed. '393: Considering the rule as to
evidence: necessary to establish fraud 1n such cases as this, and the

,rulings lof the courts in the above cases, I am constrained to the view
that itis'rtot established that the'entrymen andentrywomen and
Cobban committed, the 'frauds charged in the bill.

For ,the ,above reasons the bill must be dismissed.

UN~~ED STATES Y., IlEAVERSo

(Dfs~ct court, S. D. New York. October 24, 1903.)

~. UNITED STA:TES Co!!:1dsSIONERS-POWERilAS MAGISTR.A.TES-!SSUANCE OF Blm-
l'<EN,AI. , ..

Under 'Rev. St. § 1014 1'0. S. Compo St. 1901, p. 7161. which authorizes
United,~Statescommissionersto aetas examlning'D,Ild cQmmltting magis
tratesJncri1Jlinal cases in any state "ligreeably to the usual mode of
proC€fls' against offenders in SUCh, 'sblte," Ii commissioner in New York,
sitting as 8" 'magistrate, has power toisl!lue sUbprenas for witnesses, crim-
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fnaI magistrates of the state being given such power by statute; but un
der Code Cr. Proc. N. Y. § 618, which in effect provides that no person
shall be obliged to attend as a witness out of the county of his residence
upon a subprena issued by a magistrate, unles's on an order indorsed
thereon by a court or judge on a showing made, a commissioner has no
power to compel the attendance of a witness by a subprena issued by
him at the instance of a defendant, and served outside of the county
where the hearing takes place, unless an order therefor is obtained from
a federal court or judge in conformity to the state practice.

2. SAME-PUNISHMENT OF WITNESS FOR CONTEMPT.
By the weight of federal authority, a United States commissioner is

held to be an officer of the court which appointed him, and without power
to nunish for contempt in proceedings before him, such power being in the
court.

On Motion to Punish for Contempt.
Morgan & Seabury, for the motion.
Thomas Ives Chatfield, opposed.

HOLT, District Judge. These are motions to punish William ].
Youngs, the United States district attorney for the Eastern Dis
trict of New York, and Miss Amy Wren, a stenographer in his office,
for contempt for failure to obey subpcenas.

The defendant, George W. Beavers, was indicted by the federal
grand jury in the Eastern District of New York, and a warrant is
sued there for his arrest, but he was not found in that district. There
upon an application for his arrest and removal was made before
Samuel M. Hitchcock, Esq., a United States commissioner for the
Southern District of New York, and the commissioner issued a war
rant to the marshal for the Southern district of New York, under
which the defendant was arrested and brought before the commis
sioner. He demanded an examination, and in the course of the ex
amination applied to the commissioner to issue, and the commis
sioner thereupon did issue, two subpcenas to each of the persons
William J. Youngs and Miss Amy Wren. One of these subpcenas
was a general subpcena to appear and testify; the other was a subJ

pcena duces tecum, requiring the person subpcenaed to produce cer
tain contracts and documents, which apparently constituted evi
dence relating to the charge on which the indictment was based.
These subpcenas were signed and sealed by the commissioner, and
countersigned by the defendant's attorneys, but they were not issued
or countersigned by a judge or by the clerk of this court. They
were served upon Mr. Youngs and Miss Wren in Brooklyn, in the
Eastern District of New York, and have not been served in the
Southern District. They did not obey the subpcenas, and this motion
is made to punish them for contempt in neglecting to obey them.

United States commissioners were originally authorized to be ap
pointed by the United States Circuit Courts for the purpose of taking
oaths and acknowledgments. Their powers were subsequently in
creased by various statutes and rules of court. By section 1014 of
the Revised Statutes [U.S. Compo St. 1901, p. 716], they are author
ized to act as examining and committing magistrates in criminal cases
in any state "agreeably to the usual mode of process against offenders
in such state." There is no United States statute expressly author-
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izinga United States commissioner, when sitting as a criminal magis
trate, to issue subpoenas for, Witnesses; , but it, has always been the
universal practi~e for commissioners ,to issue subpoenas, and the
United States Statutes impliedly recognize that witnesses are to be
subpoenaed before commissioners by regulating the fees of witnesses
to be taxed against the United States in any criminal case before a
commissioner (Rev. St. U. S. § 981 [U~ S. Compo St. 1901, p. 705]),
~nd by authorizing the commissioner to take the recognizances of the
witnesses before him for their appearance to testify in the case (Rev.
St. U. S. § 1014). The power of a commissioner, when sitting as a
criminal magistrate, to issue subpcenas, has sometimes been thought
to be a power inherent in his office, independent of statute; for al
though he is not strictly a court Q£ the United States (Todd V. United
States, 158 U. S. 278, IS Sup. Ct. 889, 39 L. Ed. 982) he discharges
judicial functions of grave importance, and in doing so has no divid
ed responsibility with any other officer of the government, and is
not subject to any other's, control (United States y. Schumann, 2
Abb. U~ S. 523, Fed~ Cas. No. 16,:;135; Ex parte Kane, 3 Blatch£. I,
Fed. Cas. No. 7,597; United States v. Jones, 134 U. S. 483, 10 Sup.
Ct. 615,33 L. Ed. 1007; United, States v. Ewing, 140 U. S. 142, II
Sup. Ct. 743, 3SL.Ed. 388). I think; however, that the true basis
of his power to issue subpoenasts contained in the provision of sec
tion 1014 that the proceedings ~hClll be, agreeably to the usual mode
of process against qffender,s in the ~~ate in which the arrest is made.
The adoption by COJ;lgress -of state laws regulating procedure and
practice in ~he Unitec\ S~ates :courts is not unusual; as, for instance,
in the well-known sections proviqi l1g that, the practice at common
law in Uni~ed State,s courts shall be governed by~he state law regu
lating practice at common taw in ,the state courts (Rev. St. U. S. §
721 [U. S. COfllP. S~. 190~, p. ,581]), and that any offense committed
in a place;~nder the, jurisdiction oLtlle 1Jnited States, which is not
expressly prohibitedpy,a United States statute, may be prosecuted
and rec~ive the same pqnishmen~ as the Jaws of the state provide
for stfch off~l1se wh,yll, c()j];Imittcd, withjn the jurisdiction of the state
(Rev. St. JJ.,S. § 539I,,[U.S. ,Go~p. St. 1901,P; 3651]). As a
criminal magistrate in, this state/has the power ,to issue subpoenas
(Code Cr. ~roc. N. Xl §§, 607, ,608), a Ul,lited States commissioner,
having power to act as a, <;owmiHing magistr-;:tte "agreeably ,to the
usual mode, q£process ,aga~nst offend,ers in such state," has, it seems
to me, 1;>y the, expre~/provisionofsection 1014, authority to, issue
subpoenas.., ,"', f ,,:' • !, ,,'

As there i~,no J.1llit~dStates jit:at\1te, specifically authorizing a
United States, ~01ninissio,nltrto issue,s,ubpoenasl so there is no United
States statutespecific<j.llyauthorizingc~ commissioner or any :court
t9 puni!'\h any, person £pr: <;lisqbeyil1g asubpoen;l. issued by acommis
sioner. qf course, hCliWeyl':~# unless, &uch auth9rityrests somewhere,
th~ powerqf a,D;qited~tate~ commis,sjoner to hold a judicial inves
tigation ispr~<fHcanyat,tht;mereyof. the wit,hesses summoned. It
would seem, 'a~ ~rst .view ,that' if the .coPll,t1issioner, has power to issue
asuppoenahe has power topul1ish for cont~l1l.pta per,sonwho dis
obeys it.. 'I;h~'general rule is that ~ny co,urt or person having au-
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thority to discharge judicial functions has inherent power to punish
persons guilty of contempt, unless such power is specifically lodged
elsewhere. Such a power is a necessary incident of the authority,
and essential to the proper discharge of it. Moreover, the provision
in the statute which has been already referred to, that a United
States commissioner sitting as a criminal magistrate shall proceed
agreeably to the usual mode of process against offenders in such
state, would seem to authorize a commissioner sitting in this state
to punish a person guilty of contempt, inasmuch as a criminal magis
trate in this state has such power. Code Cr. Proc. N. Y. § 619. But
I think that the weight of authority is to the effect that a commis
sioner has no power to punish for contempt, but that such power
exists in the court which appoints the commissioner. Ex parte Per
kins (C. C.) 29 Fed. 900; In re Perkins (D. C.) 100 Fed. 950. The
doctrine of these cases appears to be that a United States commis
sioner is an officer of the court which appoints him, so far as the
power to punish for contempt is concerned, and that any person
guilty of a contempt in proceedings before a commissioner is guilty
of a contempt of the court. No authority has been called to my
attention in which the action of a commissioner in punishing a wit
ness for contempt has been upheld, and I think that I am bound to
follow the authority of the cases cited, and to hold that this court has
the power and the duty to punish persons who are guilty of contempt
in refusing to obey subpoenas issued by one of the United States com
missioners appointed by this court.

The question, therefore, which remains is, were Mr. Youngs and
Miss Wren guilty of contempt in not obeying these subpoenas which
were serv.ed upon them. One of the grounds upon which they de
clined to obey the subpoenas was that a commissioner's subpoena
cannot be served outside the district for which he was appointed.
Upon this question again there is no United States statute prescrib
ing the limit within which a commissioner's subpoena may be served.
It is argued that there can be no presumption that the jurisdiction
of the commissioner extends in any respect outside of his district,
and that, therefore, no jurisdiction was obtained by the service of the
subpoenas in the Eastern District I think, however, that the same
provision, which' already has been quoted several times, that the pro
ceedings should be agreeably to the usual mode of process against
offenders in the state, applies. This makes it necessary to see what
jurisdiction a criminal magistrate in this state has to issue subpoenas.
A criminal magistrate in this state is authorized to, "issue subpoenas,
subscribed by him, for witnesses within the state, either on behalf of
the people or of the defendant." Code Cr. Proc. N. Y. §608. In
respect, however, to the service of a subpoena out of the county where
the magistrate. sits, the Code of Criminal Procedure contains the
following provisions, in section 618:

"A person served with asubprena, issued by any officer of any court of
record of this state, a district attorney or a county clerk, must attend in
obedience to the subprena, at the time and place and before the court therein
named, within any county oftbis state. No person is obliged to attend as
11 witness upon a subprena, issued by any person or court other than a judge
ot a court of record, a court otreeord, a district· attorney, or a county clerk,
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out of the county where the. witJiessresides 01' is served with the subpcena.
unless the county judge ,of the county where such subpcena is returnable, a
justice 'of the Supreme Court, or a court of record, upon an affidavit of the
prosecutor or district attorney, or of the defendant or his counsel, stating
that he believes that the eviden«e of the witness is material, and his at
tendance at the tri~l or examinatiOn necessary, shall indorse on the subpcena
an order for the attendance of the witness."

In my opinion, this section regulates the power of a United States
commissioner to issue subprenas in criminal cases. The effect of it,
if my view is correct, is that the United States district attorney may
issue a subprena in a criminal case pending before a United States
commissioner, which may be served anywhere in the state; but that
if a supprena is issued by a commissioner on the application of a de
fendant; and it is served outside the county where the hearing takes
place, the person served is' not obliged to attend, unless this court
shall indorse on the subprena or make an order for the attendance of
the witness, upon such an affidavit as is provided in section 618. I
think that Congress intended, to make, and did make, the practice be
fore a United States cemmissioner substantially similar to the prac
tice before a state criminal magistrate, and that as the state has
guarded against the possible abuse of summoning witnesses a long
distance from their homes by irresponsible defendants, by providing
that that shall not be done without the previous authority of the court,
the same practice should be followecl in a proceeding before the
United States commissioner. The subprenas in this case were not
ordered or authorized by this court, and I think, therefore, that Mr.
Youngs and Miss Wren were not obliged to attend as witnesses
under such subprenas.

This conclusion makes it unnecessary to discuss the other ques
tions argued. If the view is not correct that the jurisdiction of a
United States commissioner is to be determined by the statutes of
the state fixing the jurisdiction of state criminal magistrates, the re
sult, it seems to me, must be the same. The alternative must be
either that a United States commissioner has no jurisdiction outside
of his own district, or that there is no power anywhere to punish
for a disobedience of a subpcena issued by a commissioner. The
whole subject is obscure' and difficult under the statutes and decisions,
and should be regulated by a simple statute. But it seems to me
that, in any point of view, this motion must be denied.

=
HEUBLEIN et al. v. ADAMS et al.

(Circuit Court, D. Massachusetts. November 9, 1903.)

No.1,4M.
I. TBADE·}!ARX--CLUB- COcxTAILS.....;.PROPBIETY Oll' DESIGNATION.

The word "Club," as applied to al'lrand of cocktails, is not a term of
descripti,on, but an appl1catlon of a common word toa commercial article
in an ar1;>ltral'Y or fanciful sense to indicate origin or ownership, and Is
consequently appropriat~,as a trade-mark.

'lI' 1. Arbltral'Y, ,descriptive, or: fl~tlpU8 character of trade-marks and trade
:aames, see Dote to Searle,&!HerethOo. v. Warner, 50 C.,C. A. 323.
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I. SAME-PRIOR ApPROPRIATION-SUFFICIENOY OF EVIDENCE.
In 1892 complainants adopted, and have since used, the term "Club

Cocktails" RI'I a distinguishing trade-name for their bottled cocktails.
About 1892, and perhaps earlier, a limited quantity of bottled cocktails
was put on the market under the name of "Outing Club Cocktails," but
these goods made little or no impression on the trade, and the use of the
name was in the nature of an experiment, and was transitory and in
considerable. .In 1898 the manufacturer of the "Outing Club Cocktails"
caused to be inserted in Mida's Register a label on which those words
appeared, with the statement, "Used since 1894." HeW, that the evidence
did not establish any commercial use of the word "Club," as applied to
cocktails, sutllcient to show an appropriation thereof as a trade-name
prior to complainants' adoption thereof.

8. SAME-UNFAIR COMPETITION.
In 1892 complainants began the use of the phrase "Club Cocktails" as

the distinguishing trade-mark for their goods. Several years later the
defendants began selling bottled cocktails under the name "Boston Cock
tails," and in 1900 adding the word "Club," calling their product since
that time "Boston Club Cocktails." Complainants built up an extensive
trade in "Club Cocktails," both in this country and abroad, and their
goods received a universal trade recognition, and completely occupied the
market. Defendants' reason for incorporating the word "Club" in the
name of their product was that they heard some other dealer was using
their original designation. On two occasions defendants filled orders for
"Club Cocktails" by furnishing their own goods. There is no similarity
between the label and the size and color of the bottles used by the re
spective parties. HeM, that the defendants' adoption of the word "Club"
constituted unfair competition entitling complainants to an injunction.

In Equity.
Hiram R. Mills and N. L. Frothingham, for complainants.
John Lowell and Jesse C. Ivy, for defendants.

COLT, Circuit Judge. This is a bill for infringement of a trade
mark and to restrain unfair competition in trade. The material facts
disclosed by the pr,oofs may be summarized as follows: Since 1892
the complainants have adopted "Club Cocktails" as the distinguish
ing trade-name for the cocktails which they put up in bottles and sell
to the trade. Several years later the defendants began putting up
and selling bottled cocktails under the name "Boston Cocktails."
In 1900, however, they added to this name the word "Club," and
since that time they have called their product "Boston Club Cock
tails." "Club Cocktails" was registered in the Patent Office by the
complainants as their trade-mark on June 23, 1896, upon an applica
tion filed October 5, 1893. These· words were also registered and
published as complainants' trade-ma1;.k in the recognized trade publi
cation known as "Mida's Register." Tne complainants have built up
an extensive trade in "Club Cocktails," not only in this country, but
in most of the foreign markets of the world. They have spent over
$125,000 in advertising, and their business has grown to be of large
value. Their use of this trade-name since its adoption in 1892 has
been cOlttinuous, uniform, and notorious. It has been substantially
an uninterrupted and exclusive use. The complainants' goods have
received a universal trade recognition, and, in a broad commercial

, 3. Unfair competition, see notes to Scheuerv. Muller, 20 C. C. A. 165;
Lare v. Harper & Bros., 80 C. C; A. 876.



12lSE'EOml,tAL REPORTER.

sense, have complete1Y'6ccupiedthe market. "Club Cocktails" mean
11) th,ertrade only the co~ktails made by 'the complainants, It is true
thafa,botit 1892, and perhaps earlier, there were put upon the market
iQ; li1lJ,i~edquantities bottled cocktails under the name of "Outing
Club ,Cocktails." These goods, however, may be said to have made
little or no. impressiopitpon the trad~.' The use of this name seems
to have been in the natpre oLan experiment~ and it was at most tran
sitory and inconsiderable.

While the form and appearance of defendants' labels and the size
and colCir of their bottles are unlike the complainants', it appears that
the distinguishing feature by which complainants' cocktails are com
l11ercia,lly known residell in, the word "Club," and not in the dress of
the goods. These goods are advertised in newspapers, periodicals,
and 'booklets simply as "Club Cocktails." They are ordered under
this name by dealers atld, consutners, and they appear under this
name 01) current wine lists', both of merchants and others. In other
words,complainants' cocktails are identified, recognized, and known
in the trade and bythe pUblic sole1ybythe word "Club."

The 9nlY reason whicq defendants give for incorporating the word
"Club"into t,he name of1:heir cocktails is that they heard some other
dealer in Boston was using, the name "Boston Cocktails," and they
intended by this change to avoid confusion in the trade. At the
sametillle they say that "Club," as applied to cocktails, was in com
mon commercial use. It also appears that upon two occasions the
defendants filled orders, one by letter and the other verbal, for "Cbb
Cocktails," by furnishing their own goods; and in one of these in
stances it was stated by the clerk in their employ that their goods
were tge only "Club Cocktails" on the market.
, The complainants contend, first, trat they have a technical trade

mark or, trade-name in "Club Cocktails"; and, second, if they have
nof ahexclusive property in these words, that thejr use by the de
fendants is an unfair interference with their trade, and calculated to
deceive the public. Upon full consideration it'seems to me that the
term "Club Cocktails," as applied to a commercial article in the form
of bottled cocktails, may be rightfully appropriated as a trade-mark.
These words respond toa11 the tests of a valid trade-mark. They
are not a s-eographical I)ame, nor a personal name, nor are they de
scriptive within the meaning of the trade-mark law. "Club," in this
connectioii;i,s the application of a <;:ommon word to a commercial ar
ticle in an ,arbitrary or fanciful. sense, to. indicate origin or ownership.
When. applied to liquors, '.cocktails, or other articles, "Club" may be
St1gg~stive of excellence or qUa,lity, but this does not make it descrip
tivewithil1 the law. Many trade~marks are suggestive of quality.
NoriS th,euse of "Club" in this connection descriptive in the sense
that itaesigllates an article made by a social organization known as
a club. ,Such use is no more descript~ve than "Club Skates," "Club
Guns," 'or~'Club Saddles" would be descriptive. Social clubs are not
engaged ,in the business of putting bottled cocktilils on the market,
any more than athletic' clubs are engaged in the manufacture and sale
of skates, ,guns, or saqdles. To render "Club" descriptive in this
sense, there must be added the name of a particular club, as, for in-
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stance, Manhattan, Somerset, Hartford; and no such organization
could properly apply the word "Club" to its own manufacture or
product as an article of commerce without the addition of its own
specific name. Because a common word like "Club" may become
descriptive when used in combination with a particular name, and
because others may have a right to use it when so combined, does
not render it, in my opinion, incapable of appropriation as a trade
mark. I see no reason, therefore, why "Club Cocktails" may not
be appropriated as a trade-name, since the words are not descriptive,
since they are used in a purely arbitrary sense, and since they were
originally adopted to indicate the origin or ownership of the com
mercial article to which they are applied.

Upon, the question of the first appropriation of "Club Cocktails"
as a trade-name, I find that the use of this name in connection with
"Outing Club Cocktails" was so transitory, spasmodic, and incon-I
siderable, as contrasted with the long-continued, notorious, and uni
versally recognized use by the complainants, that the case at bar
clearly falls within the doctrine laid down by the Circuit Court of
Appeals for this circuit in the case of Levy v. Waitt, 61 Fed. 1008,
10 C. C. A. 227, 25 L. R. A. 190. The complainants adopted "Club
Cocktails" as the distinguishing mark for their goo<'.~ in September
or October, 1892. In 1898-five years later-the Otis S. Neale
Company, of Boston, caused to be inserted in Mida's Register a label
on which appears the words "Outing Club Cocktails," with the ac
companying statement, "Used since 1894." This published notice to
the world that the use of "Outing Club Cocktails" began in 1894
raises a strong presumption against any intention to appropriate this
name at an earlier date. It may be that a few bottled cocktails hav
ing this brand were put up at an earlier date, but I do not think the
evidence establishes any commercial use of this name sufficient to
overcome the date deliberately fixed in Mida's Register.

The essential nature of all trade-mark suits is the same, whether
they rest upon infringement or upon unfair competition. At the
foundation of the law lies the rule that every person should so use his
own property as not to injure the property of another. The essence
of the wrong consists in the sale of the goods of one person as those
of another, thereby misleading the public and injuring the business
of another. It is only when this false representation is directly or
indirectly made that a court of equity will grant relief. Canal Com
pany v. Clark, 13 Wall. 3II, 20 L. Ed. 58I; Paul on Trade-Marks,
§ 7, p. 34· Every trade-mark case is based upon fraud, actual or
constructive. In technical trade-mark cases fraud is presumed, while
in cases of unfair competition the plaintiff must prove a fraudulent in
tention, or show facts or circumstances from which it may reasonably
be inferred. Paul on Trade-Marks, § 210. The proofs essential to
make out a case of unfair competition depend upon the nature of the
ttade-mark. Where the mark is in the form of a label, it is necessarv
to show such a simulation of it as would be likely to mislead the
public. Where the mark is in the form of a trade-name, and con
sumers have come to recognize the particular goods by that name,

125 F.-50
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ratherthan'hy their dress, then the difference in the label or wrap-
pings becomesilnmateriaI. .'

Turning to the case at bar/I find' that the complainants' goods are
boo'ght and'sold under the trade-name "Club 'Cocktails.'" The word
"Club" is 'a'kind of catch-,wordbywhich these goods are known in
the trade and among consumers; consequently the difference in the
defendants' labels and the size and color of the bottles they use is
unimportant, and does not tt>uch the real issue in the case. Again,
the defendants l ate not a club, and the reasons which they give for
adopting this word, after the complainants'goods had acquired a wide
reputation On the market; are inconsistent and unsatisfactory. As
suming, however, that the word was innocently adopted by the de
fendants, it still/remains true that the effect of such adoption must be,
upon all the facts and circumstances disclosed in the proofs, to de
ceive the public and to, injure a rival manufacturer. The evidence
specifically shows that in two instances, upon an order given for
"Club Cocktails," the defendants supplied their own article. Inde
pendently, therefore, of the' question whether the complainants have
a technical trade-mark in IIClub Cocktails," lam of the opinion that
the defendants should be restrained from the use of the word "Club"
as a distinguishing mark for their cocktails, upon the ground of un
fair competition in trade.

Decree for complainants.

THE MUSSELCRAG.

(DIstrict Court, N~ D. California. October, 9, 1903.)

No. 12.145.
. ,

1. SHIPPING-DAMAGE TO CARW>-CLAIM OF IMl;"ROPER STOWAGE.
Where a ship during the. ,"oyage encountered storms of such violence

as to reasonably account for the opening of her deck seams and the
conE'equentdamage to be.-:.cargo from water, the burden of proof rests
upon the cargo owner to establiElh a claim made by him that improper
stowage of the cargo caused orcontributed to t1).e strain on the vessel's
deck and the resultlnginjr/ry thereto. '

J. SAME-CARE RlilQUIRlllD IN STOW~GE. ...•
A ship is bound to the'.exercise of reasonable carea;nd skill only in

the stowage of cargo, an~torender her liable, for damage to cargo on
the ground that. she was unsl!aworthY,bY,reasQn of improper stowage it
must be s,hown that the mll,nn-e1'of stowage ,was such. as would not
have been approved attl1e time bya stevedore ormal3ter of ordinary
skill and judgment, knowing the voyage to be made ,and the weather
and sea. conditions which, the .vessel might reasonably be expected to
encounter. . ,.... . .'

B•. I:!AME-NEGLIGENT FAILURE TO PROTEOT CARGO-HARTER AOT.
A ship. bound fr6m Antwerp to San Francisco with a cargo ot cement

,,' .encountered such rough .weatherinnttempting to round 'Cape Horn, and
was,subjected to such rSt~~l;I,1 ,that her deck seama opened, and a part
of the cargo :was damag~dbY,water. She finally abandoned ,the attemp.t.
and completed the voyage by 'Way of Cape Good Hope and Australia.
Wben She changed !:ler colirse she was within 60 miles of the Falkland

I"~

, 1. Statutory exemption':of shipowners from liability, see note to Nord
Deutscher Lloyd v. Insurance Co., 49 C. C. A. 11.
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Islands, but did not put in for repairs, and before she reached Australia
the cargo suffered further damage by reason of the open seams. Held.,
that the failure of the master to seek a port and repair the deck before
starting back was not a fault or error in navigation or in the manage
ment of the vessel, within section 3 of the Harter act, but simply a
failure to use proper care for the protection of the cargo, which ren
dered the ship liable for the resulting damage.

4. SAME-MEASURE OF DAMAGES-DAMAGE RESULTING ONLY IN PART FROM
FAULT OF SHIP.

Where it appears that the greater part of the damage to a cargo re
sulted from sea perils for which the ship is not liable, but further dam
age occurred through the negligence of the master in failing to put into
port to make repairs, it would be inequitable to hold the ship Hable for
the entire damage, although it cannot be separated, and the loss should
be divided.

In Admiralty. Action to recover for damage to cargo.
Nathan H. Frank, for libelant.
Page, McCutchen, Harding & Knight, for respondent.

DE HAVEN, District Judge. This libel was filed against the ship
Musselcrag to recover for alleged damage to a cargo of cement,
shipped on that vessel at Antwerp for carriage to the port of San
Francisco. The cargo consisted of 3,278 tons of cement, and of this
2,350 tons were stowed in the lower hold and 928 tons between-decks.
The cement was damaged by reason of water, which came through the
seams of the deck, and it is claimed by the libelant that the opening
of the seams and the consequent damage to the cargo was the result
either in whole or in part of improRer stowage, in this, that the cargo
was not properly distributed, that too much weight was placed in the
lower hold, which made the ship so stiff that she would not roll easily,
and caused her in a rough sea to right herself quickly with a jerk
or sudden lurch, the effect of which was to place so great a strain
upon the deck that its seams were opened. In short, the contention
of the libelant is that the ship was rendered unseaworthy by the im
proper manner in which her cargo was laden. When she left Ant
werp the vessel was sound in hull and properly equipped, and the evi...
dence shows that in attempting to round Cape Horn she met with
storms of extraordinary severity and of several days' duration, during
which she labored and strained to such an extent that the seams in
her deck were opened and the deck almost continuously flooded with
water, making it necessary, in the judgment of the master, to raise
some of the cargo from the lower hold and stow it between-decks,
in order to ease the ship; and about two weeks after this was done
50 tons of cement were taken from the lower hold and jettisoned.
By reason of adverse winds and the violence of the storms thus en
countered, the ship was compelled to abandon the attempt to pass
around Cape Horn, and she changed her course and came to San
Francisco by way of the Cape of Good Hope and Australia.

By the terms of the bill of lading the ship was not to be responsible
for any loss or damage which the cargo might sustain by reason of
perils of the sea. The question of fact, therefore, to be decided, is
whether the damage for which the libelant sues was occasioned by
perils of the sea or by improper or negligent stowage, causing the
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vessel to 'tahor and strain.. more tha~,she otherwise would have done,
and thus.contributing fo the opening of the deck seams.. Upon this
question there is a decided conflict in the evidence. Upon the one
side three witnesses, one a competent stevedore and two master mari
ners, gave it as their opinion that in its stowage the cargo was not
properly distributed; that there were about IS0 tons too much put
into the' lower hold; and that the effect of thus stowing a heavy,
compact cargo, like that of cement, caused the ship to rol1 more
heavily and increased the strain upon her decks. Upon the other
hand, the master of the ship, a seaman of long experience, ·testified
that the cargo was laden under his general supervision, and was in
his judgment properly distributed; that the ship did not give evi
dence of unusual straining until the. severe weather was encountered;
and this evidence is corroborated by the second mate, and also finds
some support in the testimony given by two of the stevedores who as
sisted in loading the ship.

It having been shown that the vessel encountered storms of such
violence as to reasonaply account for the opening of the seams in her
decks and the consequent damage to her cargo, the burden of proof
is upon the libelant to. establish the fact of improper stowage, con
tributing to the strain upon the vessel's deck and the resulting injury
thereto. The Neptune, 6 Blatchf. 193, Fed. Cas. No. 10,118; The
Polynesia (D. C.) 30 Fed. 2.10; The Fern Holme (D. C.) 24 Fed.
502; The Burswell CD. G.) 13 Fed. 904; Clark v. Barnwell, 12 How.
280, 13 L. E1· 985; MUddle v. Stride, 9 Carr. & Payne, 380. It
is not deelped necessatytoanalyze th~ testimony, .or to discuss the
reasons which were given by the expert witnesses in support of the
opinions expresseq by them. It wiII be sufficient to say that, after.
careful tonsideration of all the evidence, I have reached the conclu
sion that it is not suffici~nt to establish the fact of improper stowage.
Stowage, with a view to the proper trim .of the vessel and the ease
with which it wiII be able. :to carry its cargo when .atsea, is a matter
which calls 'for th~ judgrB~lJt of. those under whose sllpervision it is
done. The carrier isonly required tQexercise. reasonable care and
skilIin stowing cargo, and ~he mereJactthatif it had.been differently
distributed the ship would have be~~. more easy does not necessarily
show that the c~rg6. )Va,s n~gligentJy .stowed, that is" stowed in such
a manner as would n~t 4iJ.ve ~e~n5lJprroved at the ti?1eby a steve-:
dore. or J!1a~~er ~f o~dmaryskill al1G Jud.gtrte~t, knowmg the voyage.
upon whlch.the Vessel wa,s a,pout to. s,ul, and the weather and sea
conditions which she migp( reasonably be expected to encounter.
In order to'.establish sucll negligepceas is Claimed here, the dis
proportion, bet,veen th,eain0unl: stowed in the lower hold and that
placed betwe~'n-~ecks mu~t be so gr~at as to warrant the conclusion
that reasonable Judgment was not used in loading the vessel, and 1
am not satisfied #om t1J.~ evidenqe ,that sucpgreat disproportion ex-
isted in this Gase:.. ". .. . .' .' " ..'. .,: .' ,. . '., .:

2. It is :tuttp'et dkimedl)~the libelap.t. that the ship is Eablebe
cause of th'el:illpre of the .nw,ster to repalr her damage at the Falk
land Islands, instbid ,of PToce'eding to Australia wi(h the decks in the
condition in whiCh they were ,,,hen the attempt to round Cape Horn
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was abandoned. The evidence certainly shows that the injury which
the vessel's decks suffered before sailing for Australia was so severe
as to render them unseaworthy with respect to the protection of the
cargo, and during the voyage to Sydney the vessel encountered
weather so rough that her decks were often filled with water, from
which cause the cargo received additional damage. When the master
of the Musselcrag started for Australia he was within 60 miles of the
Falkland Islands, and it seems to me that in the then condition of
the ship he ought, in the exercise of a reasonable judgment, to have
sought that port for the purpose of making repairs, and in not doing
so he failed to use that care for the protection of his cargo from
further damage which was incumbent upon him. For this negli
gence and breach of the contract of affreightment the ship is liable.
The Niagara v. Cordes, 21 How. 7, 16 L. Ed. 41. It is argued upon
the part of the claimants that, assuming this action of the master to
have been negligent, it was a fault or error in navigation or in the
management of the vessel, for which the vessel is not responsible
under section 3 of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat.
445 [u. S. Compo St. 1901, p. 2946]); but this was not a fault or error
in navigation or in the management of the vessel, but simply the
failure of the master to use proper care for the protection of the cargo
in his custody.

3. The que'stion relating to the measure of damages is more diffi
cult. It is certain that part, and probably the greater part, of the
whole damage which the cargo sustained on the voyage between Ant
werp and San Francisco, was occasioned by perils of the sea before
the vessel changed her course at Cape Horn and sailed for Australia;
but just how much damage was received by the cargo before such
change of course, and how much was sustained between Cape Horn
and Australia, cannot be separately stated from the evidence. The
libelant insists that, because this separation cannot be made, the ship
should be held responsible for the entire damage, as well that oc
casioned without its fault as that whicl:t was caused by the negligence
of the master in not going to the Falkland Islands for repairs. There
is some language used by Judge Hoffman in the case of Speyer V.

The Mary Belle Roberts, 2 Sawy. 1, Fed. Cas. No. 13,240, cited by
the libelants, which seems to support this proposition; but,in my
opinion, the more equitable rule to be applied in this case is to divide
the damages. Under this rule it is reasonably certain that the ship
will be required to respond fot all of the damage occasioned by its
fault, and the libelant has no right to insist upon more than this. In
the case of The Shand (D. C.) 16 Fed. 570, it was said:

"In the case of the Mary Belle RobE;rts, where the loss from. sea" peril, if
any, was comparatively small, it was just to hold the carrier answerable
for the whole, unless he could show how much was to be deducted on ac
count of the minor cause as to which he might claim exemption. But. if
the general circumstances of.the case show that the loss has probably arisen
as much from the act or cause attributable to the one party as from that
attributable to the other, there would be no justice in imposing the whole
loss upon· one simply because he could not separate and distingnishthe
exact amount arising from his own fanlt, and the rule adopted liy .Sprague,
J., is, in ~ch a case, obviously the juster one,"
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The rule referred to in the above quotation was announced by
Sprague, J., in Snow v. Carruth, I Spr. 324, Fed. Cas. No. 13,144,
as follows:

"I am satisfied that the great loss in this case (above the necessary leak
age) .was .partly attributable to the negligence of the carrier,and partly to
the negligence or mIsfortune of the shipper or consignee, and that it is not
practicable .to ascertain for how much .of the loss the one party or the
other is in tact responsible. I am therefore obliged to adopt some arbitrary
rule in determining the amount to be allowed the respondents. An analogy
may be found in the rule adopted by courts of admiralty in cases of col
lision, when both parties are in fault. In sueh cases the aggregate amount
of the damages is divided equally between the parties."

The case of The Young America (D. C.) 26 Fed. 174, is precisely in
point. The Young America was a tug, and a canal boat which it had
in tow was stranded, and after having been abandoned by the tug
became almost a total loss. The tug was sued by the owner of the
canal boat for the damages thence resulting. The court found that
the stranding was not caused by the tug's negligence, but that the
tug was in fault in leaving the canal boat without anyone in charge
of it, and that by reason of such abandonment the damage to the canal
boat had been increased. It was held that the damages should be
divided, the court saying:

"The nature of the case is such tbat it seems clearly impossible to de
termine with any approximation to exactness how much of the whole loss
il!l attributable tQ the original stranding, andl10w much to the sUbsequent
want ot protection. The best that can be don.e under such circumstances
is to divide the damages,8.s was done in the' case of Snow v. Carruth, 1
Spr. 324, Fed. Cas. No. 13,144."

It is not deemed necessary to furthet discuss the questions arising
in this case. My conclusion is that the libelant is not entitled to re~

cover for the cargo which was jettisoned, but is entitled to recover
one-half of the damage sustained by the remaining cargo, with in~

terest from the date of the filing of the libel and costs of suit, and the
case will be referred for the purpose of ascertaining and reporting
such damages. Let such a decree be entered.

INTERNATIONAL REGISTER 00. v. RECORDING FARE REGISTER 00.
et al.

(Circuit Court, D. Connecticut. October 80, 1003.)

No. 1,121.

1. CONTEMPT-VIOLATION OP INJUNCTION.
Whether or not a prel1minary injunction, restraining defendants trom

filing a cl!rtain class of orders or contracts, applied to a particular con
tract, 1uJld, under the circumstances of the case, to be a question which
.the court would not determine on a motion to punish defendants for con
tempt, but only 'after a hearing on the merits.

In Equity. On rn9tion to punish defendants for contempt.
Walter Carroll Low, for plaintiff.
White, Daggett & Tilson, for defendants.
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PLATT, District Judge. On April 21, 1903, the defendants were
restrained from doing various things, and, among others, from "fill
ing or attemping to fill any of the orders or contracts of the New
Haven Car Register Company," and also from "using any and all
information in reference to the business of the New Haven Car Reg
ister Company obtained by the defendants, or any of them, while in
its employ, and which information could only have been obtained by
the confidential relationship existing by such employment." The
defendants sought to dissolve the injunction, and, after a protracted
hearing, I refused, on the 9th day of May, 1903, to dissolve or modify
the injunction in any material respect, on condition that the plaintiff
file a bond of $5,000, which the plaintiff did.

The trouble arises out of the transaction whereby the plaintiff
acquired possession and control of the New Haven Car Register Com
pany, which culminated at New Haven on March 17, 1903. Under
the bargain then made, the New Haven Company turned over all its
property to the plaintiff, and agreed not to fill or attempt to fill any
orders or contracts which it had received, with a few unimportant
exceptions. Certain members of the New Haven Company, and
other parties whom they influenced to associate themselves with them
in the enterprise, believing that an opportunity for successful com
petition in the same line of goods presented itself, organized the de
fendant company, and began business at New Haven. At the time
of the original injunction order the defendants had obtained and were
preparing to fill an order to supply the Boston St)burban Electric
Company with certain equipments relating to a car registering device,
which the complainant claims the right to fill under the terms of its
contract. The defendants halted in their work on the order, await
ing the outcome of the motion to dissolve. Upon learning that the
injunction had been continued in force, they decided, under advice of
counsel, to go ahead and finish the order. That defendants are fill
ing the order is made the basis of the request for punishment in
contempt, and they frankly admit the fact, but say they have a right
to do so. Counsel were heard in court, and have filed briefs which
set forth their respective claims with much ability. My action is un
doubtedly awaited with interest by all parties. Uncertainty as to the
bearing of the injunction upon the Boston order was avowedly the
main reason for the motion to dissolve the injunction. In refusing
the motion I saw no reason for taking up that special branch of the
inquiry. Every clause of the injunction was warranted by the evi
dence before me, and it seemed premature and unwise to attempt a
settlement, at that time, of the contention which had arisen over the
Boston order. The defendants, by their motion to dissolve, sought
an answer to the puzzle then; the plaintiff) by its present motion,
asks for an answer now. The defendants' request was denied, and
nothing has since transpired which entitles the plaintiff to any dif
ferent treatment. It is a matter which, from every point of view,
should await settlement until the hearing on the merits.

Let the ddendants be discharged from the proceedings in con
tempt.
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HARLEY eta~ v. HOME INS. CO.et. nl.
" .(CIrcuIt Court, D. South Carolina. November 4, 1903.)

1. REMOV.At OF CAUSES-Dlv~ri~E CITIZENSHU'-DEFENDANTS OF DIFFERENT
CiTIZENBHI1'.."..SEPARABLECONTROVERSY- DETER~I1NA'fION.

Where:a defendant who is a citizen of the same state as plaintiff is
joiiled witb a defendant, of different citizenship. and such defendant
claims the right to remov~, the cause to, the federal court on the ground
that the c!!-Uses of action aga,inst the defendants are separable, such ques
tion Is' to be determined by an examination of the complaint alone.

2. SAME.,
Defendant J. received under the will of her husband certain real estate

and personal property for Ij.fe, remainder to plaintiffs. Defendant J. in
sured the property with, d~fendant inElurance company for. $2,875, the
policypr()viding that Incase of loss the insurer should be bound for
three-fourths of the actual cash value of,' the property. After loss a set
tlement was,made between defendant J. and insurer, fixing the loss at
$1,500. :Thereafter plaintiffs, who were remaindermen, brought suit
agaInst J. and the insurance company, cIaitp.ing, as against the insurance
company, to recover the entire face value of the policy, and, as against
J., that the Insurance covered the interest ,of the remaindermen, and that
J. was a trustee of the fund to hold for herself for life, remainder to
plaintiffs. Plaintiffs and J. were citi~ensof the same state, but defendant
insurance company was not. H'elli, that the controversies between plain
tiffs and each defendant were different and separable, and that the in
surance company was therefore entitled to remove the cause to the federal
court.

8. SAME-PETITJON FOR REMOVAL-VERIFICATION.
In the a1)sence of an express requirement of Act Congo Aug. 13, 1888,

c., 866, § a;~5 Stat. 438 [1]. S. Compo St. It:101, p. 510], providing for re
moval of causes, where a cause Is sought to be removed on the ground of
the separable controversies between plaintiffs and defendants, only one
of whom is entitled to remove for dIverse cItizenship, the petition for re
moval need not be verified.

S. MeG. Simpkins, for plaintiffs.
Spalding & Little and Smythe, Lee & Frost, for defendants.

SIMONTON, Circuit Judge. This is a motion to remand a cause.
The action was brought in the court of common 'pleas of Edgefield
county, S. c., by Robert L. Harley, administrator of Emma Hulda
Harley, and guardian of the minor children of his decedent, against
the Home Insurance Company, a corporation of the state of New
York, and Mrs. Mary E. Jennings, in her own right and as execu
trix of Joseph H. Jennings, deceased. The plaintiffs and the de
fendant Mrs. Jennings are citizens and residents of South Carolina.
The Home Insurance Company in due time filed .its vetition, with
bond; in the state court, praying removal upon the ground of sep
arable controversy. The prayer of the petition was refused. Not
withstanding this t the petitioner filed in this court, a certified copy
of the record,and now tlte plaintiffs enter their motion to remand.
-We can only examine the allegations of the complaint. The rule

f 1. Separable controversy its ground for removal of cause to ;federal court,
see not~s to Robbins v., ElIehbogen, 18 C. C. A. 86; Meckev. Valleytown Min
eral Co., 35 C. C. A. 155.

See Removal of Causes, vol. 42, Cent. Dig. 5 115.
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governing cases for removal on the ground of separable controversy,
and for discussing whether or not such controversy exists, has been
laid down in many cases in the Supreme Court of the United States,
from Hyde v. Ruble, 104 U. S. 409, 26 L. Ed. 823, to Torrence v.
Shedd, 144 U. S. 530, 12 Sup. Ct. 726, 36 L. Ed. 528.

The case of Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514, had
laid down the doctrine that, when two causes of action are joined
in one suit, there can be a removal of the whole suit on the petition
of one or more of the plaintiffs or defendants interested in the con
troversy, which, had it been sued alone, would have been removable.
Commenting on this case, and analyzing it, Waite, C. J., in Hyde v.
Ruble, 104 U. S., at page 409, 26 L. Ed. 823, says:

"'rwo separate and distinct controversies were directly involved in this
cause. • • • One was a controversy about the land, and the other about
the money. Separate suits, each distinct in itself, might have been properly
brought on these two separate causes of action, and complete relief afforded
in each suit as to the particular controversy involved."

Or as stated in Torrence v. Shedd, supra:
"The whole subject-matter of the suit must be capable of being finally de

termined as between them, and complete relief afforded as to the separate
cause of action, without the presence of others originally made parties to the
suit."

The complaint in this case sets out these facts: The Home In
surance Company had issued a policy to Mrs. Mary E. Jennings
in her own name-a policy of nre insurance, insuring certain real
and personal property. This property was derived by her under the
will of her husband, Joseph H. Jennings, deceased. She held under
this will the land on which was a dwelling house, covered by the
policy, for her use during her widowhood; remainder to Emma Hul
da Harley, the decedent of Robert L. Harley, administrator; re
mainder to the minor plaintiffs, the children of Mrs. Harley. The
personalty covered by insurance was held by her under this will
for her widowhood, with remainder to Emma Hulda Harley abso
lutely. The property was insured as follows: To an amount not
exceeding $1,875 on the dwelling house, and $1,000 on the per
sonalty; the company, in case of loss or damage by fire, to be liable
for three-fourths of the actual cash value thereof. The property
insured \vas destroyed by fire. A settlement made between Mrs.
Jennings and the insurance company put the loss at $1,500. The
complaint charges that, in effecting this insurance, Mrs. Jennings
acted as trustee for herself and the remaindermen; that, when the
risk insured against had been incurred, the proceeds of the policy
became impressed with a trust; that the full sum of $2,875 should
be paid to Mrs. Jennings; that on its receipt this sum should be or
have been reinvested by her, and held subject to the limitations and
provisions declared in the will with regard to the property insured.
Proceeding upon this ground, the plaintiffs ignored the settlement
between the insurance company and Mrs. Jennings, and demanded
judgment as follows:

"(1) Against the defendants for the sum of two thousand eight hundred
and seventy-five dollars, with interest thereon from the 14th day of August,
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1902, at the ,rate of seven p~rce~t. per annum. (2) That the saId defendants
be required to pay the said. sum~to the hands of this honorable court, to be
invested or put out at interest.for the benefit of these plaintilfsand the re
maindermen under said will,as well a's the defendant Mrs. Mary E.Jennings;
the said interest on said fund to be paid the said defendant Mrs; Mary E.
Jennings during her widowhoo~or life, and thereafter to be paid these plain
tilfs; said fund, after being paid by thl! said defendants as herein prayed for,
to be disposed of as set forth in paragraph 19 of this complaint; for such
other· and further relief as SElelllethito the court just and eqUitable; and for
the casts and dlsbursementll of this 8iction."

Assuming, for the purposes of thjs motion, that the plaintiffs have
a right of a,ction, there appears in this complaint a controversy as to
the amourit due on this. policy of insurance. There also appears a
controversy a~ to the disposition of the proceeds of the policy when
they ate tealtzed. The cqntroversy as to the true amount of the
proceeds of the policy is the one with which the Home Insurance
Company is concerned. If it admit the claim of plaintiffs, or if,
against its contention, that claim be established, and it should pay
it, it would leave this case wholly discharged therefrom. It is in
no way interested in, concerned in, or chargeable with its disposi
tion.,-especially with the. disposition claimed by the plaintiffs. On
the other hand, the controversy between the infant plaintiffs and
Mrs. Jennings is as to the proceeds of the policy of insurance, when
they are realized. Did she, in taking out the policy, seek to pro
tect only her own interest in the property-her own indemnity for
her ownloss-or did she intepd to, or will the law presume that she
did, represent the estate, and will it be held that its indemnity and
benefit necessarily incurred to the protection of the estate, and that
its proceeds, when the loss;occurred, took the place of the dwelling
house and personalty? This is a controversy wholly between the
plaintiffs afldMrs. Jennings, in which ,the Home Insurance Company,
as has been seen, has no concern of any kind. These are two dis
tinct controversies. The answers have not been filed, and the line of
defense is not stated. Suppose that the Home Insurance Company
should admitthecontelltionof the plaintiffs, and pay the money
into court. Would it not be discharged ? Would there. be any fur
ther necessity for its prese!).ce in the .case? Suppose that Mrs. Jen
nings should admit the contention of the plaintiffs-should be
brought to realize that she has been acting as, or is bound by the
responsibility of, a trustee.. Then, in this view, the certain sum
insured should be paid to her, and, of necessity, the plaintiffs would
be bound to· take her as a coplaintiffwith them, and, as their trus
tee, recover through her all they claim.

The plaintiffs made further objection to the removal upon the
ground that the petition for removal was signed by the attorney of
the Home Insurance Company, and in the verification the attorney
does not explain why he, and not the defendant, makes the verifica
tion; and, further, becaus~ he do~s not make it as of his own
knowledge. There is no settled practice on this point. In some
forms prepared by text-writers a verification of the complaint is
added. In others it is omitted. Perhaps this will depend on the
practice in the state courts. In South Carolina, by section 177 of
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the Code of Civil Procedure, every pleading in a court of record
must be subscribed by the party or his attorney; and, when any
pleading is verified, every subsequent pleading, except a demurrer,
must be verified also. If the state practice prevail, and the petition
for removal be a pleading, in the present case it will not require
verification, as the complaint-the only pleading in the case-is not
verified. It would seem that, if the petition for removal is based
upon the existence of certain matters of fact, the petition ought to be
verified. Where, as in this case, the ground of removal is the exist
ence of a separable controversy-a fact which can appear on the
complaint only, and is dependent upon the construction of it by
the conrt-a verification is not necessary. Be this as it may, in the
absence of an express requirement in the act of Congress (Act Aug.
13, 1888, c. 866, § 3, 25 Stat. 433 [U. S. Compo St. 1901, p. 510]),
this objection cannot prevail.

It appears that there is a separable controversy here. The motion
to remand is refused.

In re AH TAL

(District Court, D. Massachusetts. November 16, 1903.)

1. ALIENS-CHINESE-ExCI,USION-NATURE OF PROCEEDING-BAIL.
A proceeding for the deportation of a Ohinese alien under the exclu

sion acts is not criminal in its nature so as to entitle such alien to
bail, as a person accused of crime, pending appeal from a commission
er's order of deportation.

S. SAME.
A proceeding under the exclusion acts for the deportation of a Chinese

alien, though civil in its nature, is sui generis, and the District Judge
to whom an appeal is taken from a commissioner's order directing de
portation has inherent power to admit the alien to bail pending the
appeal.

8. SAME.
. Chinese Exclusion Act Nov. 3, 1893, c. 14, § 2, 28 Stat. 8 [U. S. Compo
St. 1901, p. 1322], providing that an order of deportation shall be ex
ecuted by the United States marshal of the district within which such
order is made, and pending execution the Chinese person shall remain
in the custody of the marshal and shall not be admitted to bail, ap
plies only where the order of deportation is final, and does not prevent
the admission of a Chinese alien, ordered to be deported, to bail pend
ing an appeal from such order.

William H. Garland, Asst. U. S. Atty.
John L. Dyer, for Ah Tai.

LOWELL, District Judge. A Chinaman was complained of un
der the Chinese exclusion acts of Ma,y 5, 1892, C. 60, 27 Stat. 25 [U.
S. Compo St. 1901, p. 1319], and November 3, 1893, C. 14, 28 Stat. 7
[U. S. Compo St. 1901, p. 1322], as being: a Chinese laborer in the
United States without authority. After hearing, the commissioner

1f 1. Citizensbip of the Chinese, see notes to Gee Ford Sing v. United States.
t C. C. A. 212; Lee Sing Far V. United States, 35 C. C. A. 332.

1f 3. See Aliens, vol. 2, Cent. Dig. § 94.
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:order~Q,his deportation. He has duly appealed to me, and, pending
a hearing on his appeal, asks to be admitted to bail. The district
attorney has oppQsed his petition, and has objected that he cannot
be bailed under the circumstances.

The. bailing of a Chinaman under the exclusion acts is not easily
brought within the general principles governing the law of bail and
recognizal,'lce. In Fong :Yue Ting, 149 U. S. 698, 13 Sup. Ct. 1016,
37 L. Ed. 905, it was held that the proceedings under these acts
are not cri.minal in their .nature. It was there said, "When * * *
the executive officer * * >;< brings the Chinese laborer before the
judge in order that he may be heard, and the facts upon which de
pend his right to remain in the coulltrybe decided, a case is duly
submitted to the judicial power; for here are all the. elements of a
civil case~a complainant, a defendant, and a judge." Page 728, 149
U. S., page 1028, 13 Sup. Ct., 37 L. Ed. 90S. "The proceeding be
fore a Urtited States judge, as provided for in section 6 of the act of
1892, is in no proper sense a trial and sentence fora. crime or of
fense." Page 730, 149 U. S., page 1028, 13 Sup. Ct., 37 L. Ed. 905.
See Li Sing v. U. S., 180 U. S. 486, 494, 21 Sup. Ct. 449, 45 L. Ed.
634. The decision of the first-mentioned case turned upon the nature
of the proceedings for deportation. Had these been deemed crim
inal, thc.statute would have been held unconstitutional. It seems
to follow that Chinamen whose deportation is sought by the United
States. have not the right, as persons accused of crime, to demand
release upon bail. On the other hand, if the proceedings for de
portation are deemed civil in their nature, it is not easy to find au
thority for admission of the respondent to bail, unless an arrest in
a civil case necessarily imports the right to a release upon bail. The
statutory provisions for special bail (Rev. St. § 942 [U. S. Compo
St. 1901, p. 693]), have little ajparent application to a case like
this, and section 945 [U; S. Compo St. 1901, p. 694] provides merely
that certain officers may take bail where bail is required or allowed.
In the deportation of Chinese the proceedings are sui generis; they
are authoritatively declared to be civil in their essence, but they
are somewhat criminal in their appearance. Thus the statutes speak
of violation of .the provisions of the act, of arrest, conviction, and
imprisonment at hard labor. In judicial opinions the courts have
spoken of testimony in a deportation case as incriminating the re
spondent (Ex parte Sing [C. C.] 82 Fed. 22); of "the offense" (using
the word only for convenience), and of punitive provisions (In
re Ng Loy Hoe [C. C.] 53 Fed. 914); of "verified complaint" and
"warrant" (U. S. v. Wong Dep Ken [D. C.] 57 Fed. 206. See U. S.
V. Long Hop [D. C.] 55 Fed. 58); of "presumptipn of innocence"
(In re Chu Poy [D. C.] 81 Fed. 826, 828); of "a plea of not guilty"
and "a finding of guilty" (In re Tsu Tse Mee [D. C.] 81 Fed. 562;
In re GutLun [D. C.] 83 Fed. 141, 142); of a respondent as "tried
and convicted" (U. S. v. Long Hop [D. C.] 55 Fed. 58, 59).

In this and other districts, bail has been taken at some stage of
the proceedings for deportation., This is the practice in the Dis
tricts of Vermont and Southern Ne'w York, both before the com
missioner's hearing and after an appealto the judge. Until objec-
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tion was made in this case, the practice in this district had been the
same without objection. This has been the practice in the Dis
trict of Maine until lately, when the legality of admitting to bail after
the commissioner's judgment of deportation has been mooted. Bail
was taken in the case of Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct.
415,44 L. Ed. 544; in U. S. v. Moy Yee Tai, 109 Fed. 1,48 C. C.
A. 203; and has been recently taken, I am informed, by Mr. Justice
Peckham in certain cases now pending before the Supreme Court.
See, also, Chow Goo Pooi (c. C.) 25 Fed. n, 78. The admission
to bail in proceedings for habeas corpus is governed by statute, and
has no application to the case at bar. The exclusion acts themselves
recognize by implication that bail is not altogether excluded in pro
ceedings thereunder. Section 2 of the act of November 3, 1893,
c. 14, 28 Stat. 8 [u. S. Camp. St. 190I, p. 1322], by providing that a
Chinaman shall not be admitted to bail at one stage of the proceed
ings, impliedly recognizes that he may be admitted to bail at an
other stage. Even in proceedings for extradition, the Supreme
Court has refused to declare that courts were wholly without an in
herent right of taking bail. Wright v. Henkel, 190 U. S. 40, 63, 23
Sup. Ct. 781, 47 L. Ed. 948. It is also most convenient that bail
should not be altogether excluded. Were bail never taken, the jails
might be overcrowded, and the recent arrests in this city show that
this danger is not imaginary. To hold bail altogether inadmissible
under the act would invalidate hundreds of existing recognizances.
The reported cases, the practice of many judges, the language of the
statutes, and practical convenience all combine to suggest that bail
should not be altogether excluded in proceedings for deportation.
This court is not disposed to disregard considerations of such im
portance.

If bail be anywise admissible, it may ordinarily be taken pending
an appeal as well as before the original hearing. Thus it was said
in Hudson v. Parker, 156 U. S. 277, 285, 15 Sup. Ct. 450, 453, 39 L.
Ed. 424:

"The statutes of the United States have been framed upon the theory that
a person accused of crime shall not, until he has been finally adjudged
gUilty in the court of last resort, be absolutely eompelled to undergo im
prisonment or punishment, but may be admitted to bail, not only after ar
rest and before trial, but after conviction and pending a writ of error."

The appeal is here to the District Judge rather than to the District
Court (Chow Loy v. United States, 112 Fed. 354, 50 C. C. A. 279),
but there is nothing intrinsically improper in admission to bail by a
judge rather than by a court, nor does any reason appear why a
respondent may not give bail to appear before a judge as well as be
fore a court.

The government relied chiefly upon an express prohibition of bail,
after sentence of deportation by the commissioner, supposed to be
found in the second section of the act of 1893:

"Such order of deportation shall be executed by the United States mar
shal at the district within which such order is made, and he shall execute the
same with all convenient dispatch; and pending the execution of such order
such Chinese person shall remain in the custody of the United States mar
shal, and shall not be admitted to bail."
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But this Clause applles only where the order of deportation is final,
and it is inapplicable while an appeal from the decision of the com
missi~mer is pending. That an appeal from the judgment of the com
missioner is analogous to an appeal from the judgment of an inferior
.court 'was said in 22 Op. Atty. Gen. 340. Pending an appeal it is
not the. dtlty of the United States marShal to deport the Chinaman
with all convenient dispatch, and so there is no sufficient reasOill
why, "pending the execution of such order, the Chinese person shall
remain in the custody of the United States marshal, and shall not be
admitted to bail." Even ;:dter judgment of deportation oy the judge,
a Chinaman was temporarily discharged from custody because the
marshal was without means 'of deporting him. Ny Look (c. C.) 56
Fed. 81.. To prevent a release upon bail under those circumstances,
the prohibition just quoted was inserted by Congress.

The form of recognizance hitherto used in this district in proceed
ings for deportation is like that used in criminal cases. Before the
commissioner's hearing, he admits to bail. After his judgment of
deportation and an appeal therefrom, the recognizance has hitherto
been taken by the clerk of the District Court, conditioned that the
respondent shall appear before the District Court of the United
States "from day to day of this present term, and from day to day
and from term to term thereafter, then and there to prosecute said
appeal and to answer to such matters and things as shall be objected
against him on behalf of the United States, and relating particularly
to the said appeal now pending in said court."

The condition "to appear before the District Court" may have
been improvidently adopted. Perhaps the recognizance should be
entered into before the judge in person. This decision is not in
tended to debar the district attorney from moving to change the
form of condition or oth'erwise to modify the existing practice.

WAGNER et al. v.CONRIED et al.

(Circuit Court, S. D. New York. November 24, 1903.)

t. CON'l'RACTS~PUBLICATION OF OPERA-MODIFICATION.
A contract by the composer of an opera, ceding to certain publishers

the exclusive right to publish the opera for all countries, reserving only
the acting right, except with. regard to concerts, was not modified, as to
the publisher'!ilright to Pllblish the entire work, by a subsequent agree
ment between the publisher and the composer's heirs, by which the act
ing right was relinquished to theptiblishers as to concerts, and the right
to render complete or slightly abridged performances of the work In
concert style was restored to the composer's heirs.

2. SAME-RESERVATION OF AC'l'lNGRIGIl:T~Ell'FECT-WHATLAW GOVERNS.
The effect of the publication of a German ope.ra, and offering the same

for sale In the United States, with a reservation of the acting right to
the heirs of the composer, is to be determined by the laws of the United
States.

8. SAME-DEDICATION TO PUBLIC.
Where the publishers of a German opera entitled to the exclusive

publication of the same under a contract reserving the acting rights to
the composer's heirs published and offered complete copies thereof for
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promiscuous sale in the United States, they thereby dedicated the opera
to the public, depriving them or the composer's heirs of the right to re
strain theatrical production thereof.

This cause comes here upon a motion for a preliminary injunc
tion to restrain the production on the stage of the Metropolitan
Opera House, New York City, of the opera of Parsifal.

Hanes, & Judge, for complainants.
Dittenhoefer, Gerber & James and Alexander & Colby, for de

fendants.

LACOMBE, Circuit Judge. The answers to the main questions
raised by this motion are found in written documents so plainly ex
pressed as to require no oral testimony for their interpretation.

On September 16, 1881, at Bayreuth and at Mainz a written con
tract was entered into between Richard Wagner and the publishing
firm of B. Schott's Sons, of Mainz. By it "Richard Wagner cedes to
the publishing firm B. Schott's Sons the exclusive right of publica
tion for all countries, of his musical dramatic work Parsifal-a stage
festival play-the absolute possession of the composition and the
libretto of the said work having already been transferred to the firm
of B. Schott's Sons on November 17, 1877." The defendants con
tend that the German words here translated "absolute possession"
should be translated "unconditional ownership." The result is the
same, whichever translation be accepted. The contract further pro
vides that "for this transfer the firm of B. Shott's Sons pays to Herr
Richard Wagner the sum of 75,000 marks in the following way:
40,000 marks after this engagement has been drawn up, 20,000 marks
on December 31, 1882, 15,000 after the fiftieth performance of Parsi
fal. Besides, the firm of B. Schott's Sons cancels in its books the
remainder of Richard Wagner's debt, amounting to 2,500 marks."
The contract concludes with this clause: "The acting right of Parsi
fal in regard to the theatres is preserved to Herr Richard Wagner,
whereas in regard to concerts he formally resigns it in favour of the
firm of B. Schott's Sons."

It is unnecessary to inquire what were Richard Wagner's inten
tions on entering into this contract. Its language is clear, precise,
and unambiguous, and it must be assumed that parties who thus ex
press themselves in written contracts intend what they express.
This contract did not make B. Schott's Sons merely the agent of
Richard Wagner to introduce his "musical-dramatic work" to the
world, reserving to him the power to regulate the time, place, man
ner, and extent of such introduction. For a valuable consideration
he transferred to them the exclusive right of publication for all
countries, and all that such publication implies. He did reserve the
acting right in regard to theaters, and it is understood that under
the law of Germany a publication of the entire work, coupled with
a notice to the effect that acting rights are reserved, secures such
rights to the composer's family for a certain number of years after
his death. If, therefore, on the day he gave to B. Schott's Sons
the exclusive right of publication coupled with this reservation, he
had himself published the work in Germany with a like reservation,
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he. woula not, h~ve lost the aCtihg'right 'in that country. The effect
of publication' of the whole work,accpmpanied by such res~rvation,
in some country other than Germany, is to be determined by the
law of that countr.y. The contract: gave B. Schott's Sons the right
to publish in any country, giving. notice at the same time of what
Wagner undertook to reserve, ~iid such publication, when made un
der this contract, is to be given,,the same effect as if it had been
made by Wagt)er hitl1sylf with liJ<:.eu,9tice of res,ervation.

Subsequently to Richard Wagner's death, possibly before there
had been any publication, even in Germany, of the entire work, this
original contract, September 16,',1881, was modified by a contract
between his heirs and ,the firm of, B. Schott's Sons. This second
contract is ,dated Oct6ber29, 1884. It r.ecites that by the first con
tract "Herr Richard Wagner has formally resigned, in f;;lvour of
the firm ,of B,: Schott's'Sohs, the acting right of Parsifal as to con
certs." The heirs relinquish 15,000 marks of the consider~tion nam
ed in the first contract,a1ld the parties agree as follows:

"That this right; [1•. e., the acting rig-lit'as 'to concerts], as far<as it regards
the complete performances M the work as an oratory [oratorio], or only little
abridgedperf0!-"Blllnces iBcop.cert-style, fa l'estored to Richard Wagner's heirs.
On the. other hand the right of disposing ot the work. for the performance of
fragments in concerts Is left to the firm of B. Schott's Sons; by this, how
ever, the possibility that a manager is entitled to perf9rm ~!Uccessively frag·
ments, unpublished as yet, in common with fragments already published:
prelude (Vorspiel), then trap.sformation music (Verwandlungsmusic) 'and end
of the first act and GoodF'riday's spelh(Harfreitagszauber) must not pe af·
forded." "

This quotation has been given at 'length, in the translation given
by complainants' witnesses, because it is contended that this second
contract has so modified the first one as to restrict the right of pub
lication therein conveyed. It is thought that the language last above
quoted conveys no such meaning. It seems most clearly to be con
cerned solely with performances at -concerts, leaving to B. Schott's
Sons the right of performance of fragments, but reconveying to the
heirs the right of performance of the whole work, either complete
as an oratorio, or in some abridged form, which, although cut more
or less, still preserves the, symmetrical form and spirit of the work.
There is nothing in the record which qualifies in any way the right
of publication sold and transferred to B. Schott's Sons by the con-
tract of September 16, 1881. '

With B. Schott's Sons' publication of Parsifal in Germany we are
not concerned. A large single-volume quarto edition of the full score,
with words and stage directions, was issued and sold under certain

,agreements with the purchasers as to nonperformance on the stage.
In 1902 the firm printed a duodecimo edition in three volumes, and
sent a number of copies to their New York agent, G. Schirmer,
by whom they were offered for sale to whomever would buy, and
several copies were actually sold. The fact of publication of this
edition is beyond dispute. There was not merely a distribution of
a limited number of <:opies to selected individuals for a special pur
pose, as was the case in Press Publishing Co. v. ,Monroe, 73 Fed.
196, 19 C. C. A. 429, 51 L. R. A. 353.. They were so offered that
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"the public, without discrimination of persons, had an opportunity
of enjoying them." Upon the title-page of each copy of this duode
cimo edition thus sold appears the following notice: "This copy
must not be used for production on the stage"; but it is the well
settled law of this country that if the publication is complete such
notice is ineffective to reserve the very right which such publication
dedicates to the public. .

The complainants contend that the smaller edition is incomplete;
concededly the quarto contains the entire "orchester partitur," or
score of the "musical-dramatic work." The testimony, however, is
overwhelming to the contrary. In the I2mo there has been some
mechanical condensation. For example, "the first page of the Vor-
spiel in the original edition has one staff for the first fagotte and
another staff for the second and third fagotte, while in the smaller
edition the three fagottes are condensed into one staff," and there
are instances of like treatment of the score for other instruments;
but this seems in no way to affect the orchestration, nor to leave out
a single note or bar of music. The three volumes contain the score
of Parsifal completely and fully, nothing is missing, no bar, measure,
stage directions, or explanations contained in the larger edition are
omitted therefrom. The orchestration is not changed or abridged,
and the score is in no respect garbled or mutilated. It can be used
to extract therefrom the different orchestra parts, and the parts for
the artists, singers, chorus, and musicians. It also contains the
libretto. In view of such a publication, neither the composer nor his
heirs can insist that performance be enjoined.

It is further contended that by reason of certain transactions in
which Conreid and one Goldmark, an alleged partner, participated,
he should be estopped from performing Parsifal. As to that branch
of the case the facts are in dispute, and it should not be decided upon
ex parte affidavits.

The motion is denied.

DETROIT FISH CO. v. UNITED STA.TES.

(Circuit Court, E. D. Michigan. 'March 18, 1901.)

t. CUSTOMS DUTIES-CLASSIFICATION-FISH-OWNERSHIP.
An American corporation imported fish caught in Canadian fresh

waters by a Canadian corporation, which in catching the fish used nets
which were bought by the former corporation, and leased to the latter
for a period covering the life of the nets, and for -a sum much less
than their value. He~d, that the importing corporation "owned" these
nets, within the contemplation of paragraph 571, Tariff Act Oct. 1, 1890,
c. 1244, § 2, Free List (30 Stat. 6(6), prOViding for the free entry of
"fresh or frozen fish (except salmon), caught in fresh waters * * *
with nets or other devices owned by citizens of the United States," and
that the fish thus caught were free of duty under said paragraph.

On application by the importers to review a decision (G. A. 1,271)
of the Board of General Appraisers, which affirmed the assessment of
duty by the collector of customs at the port of Detroit on importa
tions made November 25 and December 7, 1891, and January 2 and
5, 1892 •

125 F.-51
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C.E. Warner, for importers.
J. V. D',:Willcox, Asst. U. $. Atty.

SWAN, District Judge. The entries of fish upon the dates stated
in the title of this cause were made at Detroit by the Detroit Fish
Company, a corporation organized May 14, 1891, at'ld existing under
the laws of the state of Michigan, for the purpose of carrying on the
business of fishing, and buying arid selling fish, nets,and other prop
erty used in' ,the business. The'appellantc1aims that the fish were en
titled tofreee1'ltry under the act of October I, 1890, c. 1244, '26 Stat.
567, entitled "An act to reduce the revenue and equalize duties on im
ports and for other purpos~s." By section 2 of that act a "free list" is
created, and by paragraph 'S7Iunder said section (Free List, c. 1244,
30 Stat. 606) "fish, the product of American'fisheries, and fresh or fro
,zen fish (except salmon), caughtinfresh waters by' American vessels,
or with nets of other devices owned by citizens of the United States,"
are entitled to free entry. The collector, of customs held otherwise,
and assessed duty upon the entries, "for the reason that the owner
ship of the nets with which these fish were caught does not seem to be
the ownership contemplated by law." The duties were paid by the
appellant under protest. The Board of Appraisers found that the fish
were not salmon; that they were taken with nets, boats, and other
devices, all of which, with the exception of the nets, were admittedly
the absolute property of the Manitoba, Fish Company ; that the nets
were bought by citizens of the United States,who are the stockhold
ers of the Detroit Fish Company, and although of greater value than
$1,000 were leased by the purchasers or by the Detroit Fish Company
for the season of the year 1891 for the sum of $1,000; that during the
tertnof the said lease the, Manitoba Fish Company had the exclusive
possession and'control of the nets; that the stockholders of both of
said companies are substantially the same, the Detroit Fish Company
receiving and disposing of the product of the Manitoba Fish Com
pany. As conclusion from these and minor facts not herein recited,
the board held as follows:

"Nets may be owned by citizens of the United States who may employ
other persons who are aliens "to fish with them, yet the nets would still be
in the lawful possession and control of the United States citizen; but if
such nets, by a contract, bargain, or lease, are put into the, possession and
control of an alien, so that for a given perio,d such alien has the absolute
possessio;n and control of the same, especially if the time is ,a period cover
Ing, the existence of the nets, in our opinion the possible reversionary in
terest in the United States citizen would not be the condition contemplated
by a fair construction and application of the word 'owned' as used in para
graph 571. The supposed ownership by United States citizens in this
case appears to nsto be but a colorable' one at best, adopted to evade pay
ment of duty upon fish caught by the Manitoba Fish Company, and upon
the facts we hold that the nets with which the fish aforesaid were taken were
not 'owned' by citizens of the United States, within the meaning of para
graph 571 of the new tariff. The protests are overruled, and the action of
the collector affirmed."

The facts in this case are not in dispute. No evidence was submit
ted in support of the findings and conclusion of the Board of Ap
praisers except that of the appellants. From this it clearly appears
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that the nets with which the fish were caught were owned JJy the
Detroit Fish Company, which had loaned them to the Manitoba Fish
Company, by which the fish were caught in Ontario. The stock
holders of the Detroit Fish Company, all citizens of the United States,
together with Messrs. Reeves and Gautier, citizens of Canada, com
posed the Manitoba Fish Company. There is no evidence contra
dicting or impeaching the claim of the appellant that the fish import
ed were caught with the nets leased by the appellant to the Manitoba
Fish Company, except the inference drawn by the appraisers from the
fact that the stockholders of the Detroit Fish Company were also
stockholders in the Manitoba Fish Company, and the further fact
that the nets were leased to the latter for a rental of $1,000 per annum,
though their value largely exceeded that sum, and their life was, at
most, a year. Neither is there any evidence in the return of the
Board of Appraisers that any other devices than these nets were used
to catch the fish imported.

While it is possible that the lease of the nets was intended and exe
cuted for the purpose of exempting from duty fish caught with them
by the Manitoba Fish Company, there is nothing in the language of
paragraph 571 which prohibits that purpose or its accomplishment.
It is patent that the lease did not divest the owner of the nets of the
title to the property, but only transferred its use and possession for
the term of the demise. There is nothing- in the statute warranting
the conclusion of the Board of Appraisers that the possession and con
trol of the nets by an alien, under a contract, bargain, or lease, divests
the reversionary interest of the owner, or in any degree impairs his
title to the property.

While it is true that the Circuit Court, upon an appeal from the
determination of the Board of Appraisers, should not disturb the find
ing of the latter upon conflicting testimony, especially in those cases
where the board has seen and heard the witnesses, and had opportu
nity to judge of their intelligence and credibility, yet where these
conditions do not exist, and the conclusion reached by the board is
clearly a misconstruction of the law, or without evidence in its sup
port, or disregards the great weight of the evidence, it is the duty of
the court to disregard it. In re Van Blankensteyn, 56 Fed. 474, 5 C.
C. A. 579; Morris European & Express Company v. U. S. (C. C.) 94
Fed. 643.

There is no evidence whatever that appellant's title to the nets was
"colorable," or adapted to evade payment of the duty on fish caught
by the Manitoba Fish Company. The construction of paragraph 571
compelled by its language acquits appellant of any purpose of eva
sion.

A statute must be judged by a fair construction of its language,
and if that fails to suggest that the Congress intended to prohibit the
lease to a foreigner of nets owned by a citizen of the United States,
or to qualify the word "owned," it is not the province of the Board of
Appraisers or of the court to amend the act by construction. In re
Schallenberger (C. C.) 72 Fed. 491. No possible construction of par
agraph 571 of the act of 1890 evinces either intent. The rule is that
where there is a serious ambiguity in the language of a law imposing
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duties, pr i+ is open to vague or doubtful interpretation, the construc
tion o£.thelaw should be in favor of theimpQrter. American 'Net &
Twine Co. v. Worthington, 141 U. S. 468, 12 Sup. Ct. 55, 35 L. Ed.
821.

It is not necessary, however, to invoke this rule of construction.
Th(':language used admits of but one meaning. Therewere no limi~

tationsm the act of 1890 upon the right of free importation of fish
(except salmon), other than the requirement that they must have been
"caught with nets or other devices owned by citizens of the United
States."· By the act of July 24, 1897, c. II, § 2, Free List, par. 555,
30 Stat. 198 [U. S. Compo St. 1901, p. 1683], a free list is provided
whicp includes "fish, fresh, frozen or packed in ice, caught in the
Great Lakes or other fresh waters by citizens of the United States."
Noting this change from the language of paragraph 571 of the act of
1890, Judge Coxe, in Lake Ontario Fish Company V. U. S. (C. C.)
99 Fed. 551, comparing these two paragraphs, said of the latter:
"The nets and devices being owned by the importer, it is probable that
fish taken in such nets would be entitled to free entry if the para
graphs of the previous acts were in force." This intimation is well
founde<i, and expresses the true construction of paragraph 57r, Free
List, §2, c. 1244, Act 1890, 30 Stat. 606. The finding and conclusions
of law of the Board of Appraisers are reversed, with costs.

Judgment will be entered in favor of the appellant for the duties
paid on these importations, with costs to be taxed.

TERRY v. NAYLOR lit al.

(Cl~cult Court, E. D. North Carolina. September 21, 1903.)

1. REFERENCE ....FINDIN(lS OF SPECIAL MASTER-REVISION BY COURT.
A spr;lcial master to whom' is referred a question of damages in an ac

tion at 'law: is appointed in aid of the court, which is. not bound by his
findings, although no exceptions are filed thereto.

2. SAME-COS'l's-INTRonncTION OF IRRELEVANT TESTIMONY.
The cost of taking testimony before a referee or special master, which

Is irrelevant to the matter referred to him, wiU be taxed to the party in
troducing the same.

At Law. On trial to the court.
See 1 ro Fed. 494.
C. M. Bernard, for plaintiff.
C. M. Busbee, for defendants.

PURNELL, District Judge. This cause coming on to be heard,
the parties having at the Juneterm waived a trial by jury, and agreed
the judge should hear the Gase ?ond determine the facts and the law,
and being heard, plaintiff representing himself, and defendants being
represented by C. M. Busbee, Esq., after a ·full heating, it is consid
ered, ordered, and adjudged:

(r) That the debt declared on has been settled and paid as fol
lows: The first note by a judgment to that effect in the state court'
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(Terry v. Robbins, 128 N. C. 140, 38 S. E. 470, 83 Am. St. Rep.
663), which judgment this court could not review, and the payment
of the balance of said debt into this court. Terry v. Robbins, 122
Fed. 727.

(2) That judgment be entered in favor of plaintiff and against the
defendants for costs, including attorney's fee, to be taxed by the
clerk of this court up to the time of the payment into court of the
$10,500 balance due on the debt.

(3) That judgment be entered in favor of the defendants and
against the plaintiff for costs, since the payment as aforesaid, such
costs to be taxed by the clerk of this court, not including attorney's
fee.

And now, upon the consideration of the report of the special mas
ter to whom was referred the question of what damages defendants
have suffered by reason of the restraining order, improvidently sign
ed herein, the court placing confidence in the parties applying for
the same, and supposing of course such application was based on a
bill in equity filed in aid of the suit at law, it is considered and ad
judged that such report, to which exceptions were not filed in apt
time, be, and the same is, modified as hereinafter stated.

Plaintiff introduced no testimony on the question of damages, did
not cross-examine the only witness as to this question, and the wit
nesses do not sign the depositions. In this and other respects the
examination is loose, irregular, and unsatisfactory. Had objections
been made, the whole report would have been rejected; but plain
tiff being present, both before the special master and before the
court, all parties appearing anxious to have the cause disposed of,
does not hold to the strict rule. The allowance, however, cannot
be affirmed without violence to the conscience of a chancellor; hence
is disallowed.

Seventeen pages of the record, and the testimony of all the wit
nesses except one, relate exclusively to an attempt on the part of the
defendants to prove a tender, and three and a half pages only are
pertinent and germane to the question of damages, the only ques
tion upon which the special master was authorized to "ascertain and
report by reason of the issuance of the restraining order." The
entire hearing was at two sessions on the same day, and yet the spe
cial master renders a bill of costs for such hearing amounting to
$97.85, $75 of which is for his own services. The special master
merely presided at the meetings, a stenographer being present to
take the testimony, passed upon no questions, and this claim exceeds
by many dollars that allowed the Chief Justice of the Supreme Court
of the United States.

It is for the reasons stated, and others apparent in the record,
and within the knowledge of the court, considered, ordered, and ad
judged that the item of $46.76 allowed to Thos. H. Robbins as a sal
ary be and the same is disallowed. Item, copy of depositions for
C. M. Busbee, Esq., $5.9°, is disallowed and taxed against the de
fendants, for whom Mr. Busbee was afterwards attorney, original
copies having been furnished plaintiff and defendal}ts. Administer
ing oaths, 30 cents, 20 cents for witnesses excluslvely for defend-
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ants upon matters not contemplated in. the order of court, disallowed.
Seventy-five dollars. to special ffi4:l!iter disallowed; ten dollars allowed,
as amply sufficient for services ,rendered. The witnessessubpcenaed
for defendants. and examined upon matters not contemplated in the
order. will be taxed against the defendants-fees, subpcenas, and
depositions. The account is thus restated: Damages to defendant
Lillian F. Naylor, $.120.75; less amount allowed to Thos. H. Rob
bins as salary, $46.76-$73.99.

While no exceptions were filed, a special master is appointed to
aid, not bind, the court, and there is no force in. the argument that,
in the absen,ce of exceptions, the court is bound QY the findings of'
the master, and will as a matter of course affirm such findings on
motIon. Especially is this practice when items in the report do vio
lence to the conscience of the chancellor;

The restraining order was in force II days. and was dissolved as
soon as the attention of the court was called to the facts. The spe
cial master allows :t46.76as salary to Thos. H. Robbins, father of de
fendant Naylor, who alone claims to have been damaged, and this
claim is made through others, to whom, as appears in the record,
Thos. H. Robbins cQnveyed the land the day after it was conveyed
to him by plaintiff, and by him and his wife reconveyed as a security
for the purchase money. This claim .is. allowed solely by the special'
master on the testimony of W. A. Robbins, T. H. Robbins, and
Lillian F.Naylor, who are defend;ll1ts not appearing or testifying,
nor is the connection of W. A. Robbins with the business of defend
ant Navlor'shown.

The following cost!! wilIbe taxed against the plaintiff:
:Stenograpber •.....•.••. ; .••••••••••.•••:..•....•••••••••.•.••••••• $1 00
Original copy of deposition , . .. •• •• .. • • • • • • .. • • .. • 1 08
Administering one oath 10
Subprena one witness ....••••••••••.••...•..•...••...••••••••••••• 25
Witness ticket W. A. Robbins .•.•.•..••••.•..•......••••.•••••••.•• 1 50
One-fiftb allowance to special master ••••.•••••••...•••.•••••••••••• 2 00

$603

The following costs will be taxed against the defendants:
Services of stenograpber ·••.••••••••.•• $ 4 00
Original copy' .of depositions 4 72
Copy of depositions to O. M. Busbee, Esq. 5 00
Administering 2 oatbs 20
Subprena 'for 4 .witnesses 1 00
J; H. Sawyer, witness ticket 1 50
L. S. Blades, witness ticket •....•••..••••.•••••.••.••••••.•.•••••• 1 50
Four·fiftbs special mallter's allow.ance ••••••••••••••••••••••••••••• 8 00

$26 82

As thus reformed it is. ordered that the report of the special master
be affirmed, but no part. of the amount allowed defendants shall be
paid until the costs taxed against them are adjusted.
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JAMES H. PARKER & CO. v. MOORE.

(Circuit Oourt, D. South Carolina. October 21, 1903.)

801

L CONTRACTS-SALE OF COTTON FOR FUTURE DELIVERy-LEGALITY UNDER
SOUTH CAROLINA STATUTE.

Code S. C. 1902, §§ 2310, 2311, which provide that contracts for the
sale of cotton for future delivery shall be void unless at the time it was
the bona fide intention of both parties that the cotton so sold should be
actually delivered and received, and that in any action to collect a claim
based on such a contract the burden shall rest on the plaintiff to prove
such intention, cannot be invoked by a defendant to defeat an action by
brokers to recover money advanced as margins at his request to protect
contracts for the purchase of cotton made for him by plaintiffs on the
New York Cotton Exchange, by the rules of which it is expressly pro
vided that the parties to such contracts shall be bound to deliver and re
ceive the cotton sold, even though he testifies that he did not intend to re
ceive the cotton bought, but merely to gamble on the market price, where
it is shown that in each case he was notified that the purchase was made
in conformity with such rules, and made no objection thereto. and did
not disclose his real intention to plaintiffs.

At Law.
C. P. Sanders and T. P. Cothran, for plaintiffs.
Stanyarne Wilson and A. H. Dean, for defendant.

SIMONTON, Circuit Judge (orally charging jury). The plaintiffs,
brokers of New York City, members of the New York Cotton Ex
change, bring this action against the defendant. The cause of action
is an account for sums of money paid by plaintiffs in keeping good the
margins on future contracts in cotton made by them, as brokers, on
the account of defendant, and under his instructions at his request.
The answer of defendant denies all liability, because these contracts
were usurious, and, under the law of South Carolina, absolutely void.

A future contract in cotton is not usurious and void if, under the
terms of the contract, one party could insist upon the actual delivery
of the cotton, and the other party could insist upon the actual receipt
of the cotton. Of course, if this right existed under the contract,
either party could waive it, and, instead of insisting on the actual pres
ence of the cotton, could settle on the difference of values in money.
The contracts in this case were made expressly under and subject to
the rules of the New York Cotton Exchange. These rules contem
plate and insist on the actual delivery of cotton under such contracts.
So, on their face, these contracts were legal, and money paid on ac
count of them could ordinarily be recoverable. The testimony shows,
and it is not disputed, that when plaintiffs made each of the contracts
in this case they reported it to the defendant, and each report con
tained a notice like this:

":Mr. W. A. Moore-Dear Sir: Under your instructions we have this day
bought for your account and risk, in conformity with the rules and regula
tions of the New York Cotton Exchange:

"Quantity and Description: Price:

"Please take notice that all orders for the purpose of sale of cotton, coffee,
grsin and provisions for future delivery, are received and executed with the
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distinct understanding that actual delivery is contemplated, and the party
giving the order so understands and agrees.. It is further understood that
on all marginal business the right is reserved to close transactions when mar
gins are near, ~xhaustion without DpUce.", ,;

Plaintiffs have put in eviden<;:e the rt?les of the New York Cotton
Exchange, and the testimony 6fseveral parties, members of the ex
change, as to the operation of these, rUles. Among other things, it
appears that,wnertbrokers make' contracts on the floor of the ex
cha,nge, they are personally hound, if;they are not closed out, to keep
them alive, on pain of suspension from the exchange, The items in
the account sued upon ate sums paid by plaintiffs on these contracts
ofdefendant-keepin~t'themalive, it is said,at his instance and under
his instructions. . ."

The defendant rests htsdefense on this :He swears,that he never
intendeclat any time to' deliver or to ac:cept the delivery of cotton
under any of these contrll.ct~, and he relies upon an act of the Legisla
ture of this state. This act declares every contract, bargain, or
agreement of any kind for the sale at, any future, time of any cotton
and certain other enumerated articles shall be void, unless the party
contracting to sell is the owner of the cotton, or the agent of such
owner, at the time of making the contract, or "unless it is the bona
fide intention of both parties to the contract at the time of the making
thereof that the said cotton," etc., so agreed to be sold shall be actual
ly delivered in kind by. the party contracting to sell, and. shall be ac
tually receiyed in kind by the party contracting to receive the same, at
the period in the futurefi~ed by the contract. Code 1902, § 2310.
Then comes the part 'of. the act on which the defendant relies:

"In any and all actions brought in any court to enforce such contracts,
or to collect any note, Or.allY claim founded on such contract, the burden of
proof shall be on the plaintiff to establish that at the time of making the con
tract it was the bona fide intention ot both parties thereto that the said cot
ton so agreed to be sold should be actually delivered and received in kind by
said parties at the future period mentioned therein." Code 1902, § 2311.

This is the law which controls us, and will decide this case, unless
the defendant has so acted as to prevent him from shielding himself
under the act. , Pursuing the terms of this act, he, called as a witness
in his own behalf, declares that he went into these contracts as a
matter of speculation-gambling-and that he never at any time
intended the actual delivery or actual receipt of the cotton. His
object 'was the price in money. This declaration of his purpose has
been made by the defendant at the trial. Now, you must examine
this testimony, and see if defendant had given notice of this purpose
to plaintiffs when these advances were made, or when the contracts
were entered into. If he had givensuch notice to plaintiff, they can
not now recover. But if, in his dealings with plaintiffs, the defendant
concealed from them this ,purpose-if he so acted with them and wrote
to them as if he did not object to abiding by the rules of the New
York Cotton Exchange-he cannot now, for the first time, set up his
private purpose, to the injury of the plaintiffs. It would be a fraud
for him to do so, and no man can take advantage of his own wrong.
This case has been up in the Circuit,Court of Appeals. They have
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sent it back, among other things, to ascertain the nature of the deal
ings between these parties. Your conclusion upon this will determine
your verdict. The defendant contends that during the correspond
ence he had recalled the authority to plaintiffs to keep alive these
contracts. You will examine the correspondence, and, if you find
this to be the fact, you will disallow any advances made after that
time, in case you find the issues in favor of the plaintiffs.

S. M. LAWDER & SONS v. STONE.

(Circuit Court, D. Maryland. November 4, 1901.

L CUSTOMS DUTIES-VALUATION-ADDITIONAJ, DUTIES-CLERICAL ERROR.
On entering certain merchandise the importers presented an entry

and invoice together, the former of which stated only the value of the
merchandise, omitting a dutiable item of packing boxes, but the latter
plainly stated both Items. The merchandise was appraised at the higher
value, as stated in the invoice. H.eM, that, in the absence of circum
stances indicating an intention to evade the law, this was a case "aris
ing from a manifest clerical errol'," which exempted the merchandise
from the additional duty accruing where the appraised value exceeds
the entered value, "except in cases arising from a manifest clerical er
ror," as provided in section 7, Customs Administrative Act June 10,
1890, c. 407, 26 Stat. 134, as amended by section 32, Tariff Act July 24,
1897, c. 11, 30 Stat. 211 [U. S. Compo St. 1901, p. 1893].

Application by the importers, S. M. Lawder & Sons, for review
of the decision of the Board of General Appraisers, which affirmed
the assessment of duty on certain merchandise imported at the port
of Baltimore.

In assessing duty, the collector considered the case one of undervaluation,
under section 7 of the customs administrative act of June 10, 1890, c. 407,
26 Stat. 134, as amended by section 32 of the tariff act of July 24, 1897,
c. 11, 30 Stat. 211 [U. S. Compo St. 1901, p. 1893], and proceeded to collect
the additional duty there provided for such cases. The pertinent portion
of said section reads as follows: "If the appraised value of any article of
imported merchandise subject to an ad valorem duty or to a duty based
upon or regulated in any manner by the value thereof shall exceed the
value declared in the entry, there shall be levied, collected, and paid, in
addition to the duties imposed by law on such merchandise, an additional
duty of one per centum of the total appraised value thereof for each one per
centum that such appraised value exceeds the value declared in the entry.
• • • Such additional duties • • • shall not be remitted, nor pay
ment thereof in any way avoided, except in cases arising from a manifest
clerical error." The importers contended that it was a case of "manifest
clerical error," within the meaning of said section.

Steele, Semmes, Carey & Bond, for importers.
The United States Attorney, for the c.o}lector.

MORRIS, District Judge. The invoice produced by the import
ers was as follows: "1,238 cases of preserved pineapples, containing
2.476 dozen, at So cents per dozen, $1,238. Cost of packing boxes
for the same, $380." The entry of the merchandise was made as of
a value of $1,238. The local appraisers' return on the invoice shows
that he "adds $380 te> make correct market value of preserved pine-
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. apples; being th~ cOlltofcans, and, packing nGlL ente1"ed by import
ers." Upon the return of the loca1.a.ppraisers· the entry was liqui
dated,showing, in addition to the duty imposed by law, an addi
tibnal penal duty of 3Qper cent., amounting to $485-40. Against
the assessment of. the penal dUlty the importers protested, alleging
that the omission to add the charges at the time of making their
entry was due enti1"dy to a clerical error. On appeal to the Boara
of General Appraisers the decision of the collector imposing the
penal duty was sustained. The ground of the decision was that it
appeared from statements made by the importers in their protest
that the omission to include the cost of the packages containing the
preserved pineapples was not through clerical mistake, but was
intentional, and for a reason disclosed by the protest.

In their protest the importers say :.
'lIn connection with our protest, we. ~eg leave to state that in making

entry for the' goods [s]t1;lough] merely li~tual cost of the merchandise was
entered ~s the dutiable vlllue, the charg~s of packing and cost of the cases
lind, ca11e.. wE!re plainly mlirIi:e4 on thE! invoice, but through a clerical error
or blunder tbe applicants ,failed to add these charges. * * * In support
ofoUf. ~lllbn of clerlcal'error, beg to Cllll your attention to the fact that
tbe charges mentioned were clearly set' fortb on tbe invoice, being particu
larly spe~ifl.ed, so that ordinarily no error could have been made; but the
entry was accepted aud passed through the custom house as entered with
out additions for cases ;and cans, evide!:).tly through error, as these cbarges
would have certainly been added before passage of the entry, had the error
been detected." , . •

The stlitement of. the protest which is relied upon as showing that
the om!s~iori to add the packing charges did not arise from manifest
cleriCal error, but was intentional, separated from its context, is as
follows:

UIn fact,as stated tOYOT,liri our, respects of July 6th, the charges are not
actually dutiable, as the, Cfues and· cans were exported from this port on
the ecbopner Lady Slle~,~ay 24, 1898, and the caSeS and. cans should have
bE!en .claimed as Amerlcs,ll' lDanufactw-e, and the drawbaCk, amounting to
$74.65, shQuld have beall. r.E!paid the government on reimportation of the
goods.. *.' Ij::~, The omis,sion to make the additions to the entry at the
time wasentlrely an erool:"l!-S we have these importations once a year, and
have alwaYs added to ~,.entries. the drawback WhiCh was paid on the
calls wbe~ exported, <811/'1,; g/l<ve atndavits of tbe American manufacture of
tbe Cases. .,: ,.

The~ffi4a:vit .of ,Mr. Pentz reiterates the statement of the protest,
and deposes "that he, "making· the entry for the goods mentioned,
thrDugh' an error forgot to make ~ddition for the covering of the
goods. These charges are plainly' stated on the invoice, and it was
entirely by oversight .that the a'ddition was not· made. * * *"
The charges for the above coverings are plainlY'stated on the in
voice, and it is a mystery to me to know how the blunder was made
by me, ankl hdw'the papers should have gone so fat before the error
was discovered.~'

In RoeOlingv. United States (C. C.) 77 Fed.' 601, the imported
steel billets were invoiced andehtered at a named price per ton "on
trutks,'! which it seems indicated that something might properly
be deduatedfrom the' cost of the 'merchandise for the cost of putting
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it on trucks and cartage. The importers claimed that the incksion
of the cost of trucking in the dutiable value was such a manifest
clerical error that it should be corrected on the production of a new
Invoice afterwards obtained and produced before the Board of Gen
eral Appraisers stating the cost of the trucking. The court, against
this contention, held that, although the original invoice showed
that something not dutiable possibly was included, it did not show
how much, if anything, was to be deducted. The court held that
the manifest clerical error must be apparent upon the papers pro
duced to the collector, and that the importers could only be relieved
from any hardship arising from their mistake by application for re
lief to the Secretary of the Treasury.

The present case is different. The invoice itself furnished all the
data required for a correct liquidation. It correctly stated the value
of the preserved pineapples, and the cost of the packing boxes for
the same, and, in order to arrive at the invoice value of the importa
tion, it was only necessary to add together these two items of cost
plainly appearing on the invoice. That the dutiable value was not
thus ascertained would seem to be only because both the importer
and the customs officials failed to notice this obvious mistake until
it reached the local appraiser's office, where it was discovered and
corrected by a simple inspection of the invoice. Where two items
which together constitute the correct cost and value of the importa
tion are plainly stated in the invoice, which is produced with and ac
companies the entry, and only one of the items is extended on the
entry, and the error is discoverable by a simple inspection of the in
voice, and there is no circumstance indicating intention to evade
the law, it would seem that a case is presented in which the underval
uation arises from a manifest clerical error. Doubtless this is the
ruling which would have been made by the collector and by the
Board of General Appraisers, but for the fact, set out in the protest,
that the packing boxes s,tated in the invoice to be of the cost of $380
(over one-fourth of the value of the merchandise) were really not
dutiable at all, having been exported from the United States.

It does not appear to me that this fact should affect the present
question. It nowhere appears that the importer intended to do any
thing but what he did in his invoice, viz., to give the value of the
importation as made up of the value of the merchandise and the cost
of the packages: The fact that in his protest to the collector, and
in his effort to obtain a change of ruling, he added as a make-weight
that the packages were not properly dutiable at all, does not, it
seems to me, affect the contention that upon the face of the invoice
it was a manifest clerical error not to enter the value of the goods
as stated in the invoice. It appears to me that it was proper to add
$380 to the $1,238, in order to arrive at the correct market value as
stated in the invoice, but that it was not proper, under section 7 of
the act of June 10, 1890, as amended by section 32 of the act of July
24, 1897, to penalize the importers by imposing the additional duty
of I per cent. on the total appraised value for each I per cent. by
which the appraised value exceeded the value given in the entry, as
the value declared in the entry was a manifest clerical error.
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MONUMENTAL SAV. ASS'N OF BALTB!ORE, MD., v. FENT·RESS et al.

, '(Circuit Court E. D. Virginia. November 14, 1903.)

1. INJUNCTION-AGAINST ACTION AT LAW.
A suit having been commenced to cancel complainant's subscription

to stock of a corporation and to, require repayment of a sum paid
thereon, an action at law, in another federal court, on the subscription,
commenced after the suit in equity, and In which the full and adequate
remedy of an equity court cannot be afforded, will be enjoined, notwith
standing pendency of a third suit in a state court to wind up the affairs
of the corporation. "

E. N. Rich and D. Lawrence Groner, for complainant.
Floyd Hughes, George Whitelock, and D. Tucker Brooke, for de

fendants.

WADDILL, District Judge., The object of the bill of complaint
filed in this cause, among other things, is to cancel and annul the sub
scription of the, complainant to certain issues of bonds of the defend
ant the Norfolk Cold Storage & Ice Company, of Norfolk, Va., for
$130,000, and to require the repayment to it of the sum of $20,000,
heretofore paid on ac~ount,of sllchsubscription; ,complainant's con
tention being that a5io $3°,000 of such subscription it never author
ized the same, an<Uhat<ls to $100,000 thereof, though the subscrip
tion was, made, .and on, .a~count of the same $20,000 was paid, the
agreement was ,entered into unClersuch circumstances as to entitle
<;omplainant to have the same canceled, by a court of equity. '

The cause is now before the court upon an application on the part
of the complainant to ~pjoin the de,fendant Richard B. Fentress, in
dividually, and as syndicate manager of the said Norfolk Cold Storage
& Ice Company, of Norfolk,- Va., from the further prosecution of a
certain suit 'at law, instituted by him in the Circuit Court of th,e Unit
~,d States for tre District of Maryland> against the complainant, to
recover the calls made bY"the defendant company on accoul1t of the
subscripticm :af()I:esaid, amounting to the sum of $45,000; and this
motion arise~ specially upon a petition filed since the institution of the
original suit~,andris now lleardon~aid.petition and bill and answer,
and affidavits, filed by ~he respect;ve parties; and the conclusion
reached by the, court is thiLt the temporary restraining order prayed
for, enjoining the, pros~cution of said suit in the Circuit Court of the
United States for the District 'of Maryland, should be awarded as
asked. 't", ' : ",', -

In taking t,hls,aetion,the,court is, ,not unmindful of the fact of the
delicacy wit~ which an ,iqjupction should issue to enjoin the prosecu
tion oLa suit in another c,o,urt, but, th~ ciutyto exercise the power
in this case seems clear, t~e;suits?ught to be enjoined bdf,lg one
brought after the ins~itutionofthis cause, and hp.ving for its object the
enforcement, pf a ccin~ta,c~' soughtto 1:;)~ canc~l~dand annulled in this
vroceeding:on account:oUrau4;iI+#.~i~1;lception. Not only is the suit
at law subsequent. in date'tq:_~hI~·suit,bu! it cannot be said that -the
complainal1tin this cause, the,.d,ef~ndant tlierein, can there receive the
full' compl~te caIJP adeqUi'I-!,e ren,tepy, that can be: afforded· in this-a
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court of equity-with all the parties to the transaction before it. Nor
has sight been lost of the fact of the institution of the suit in equity
in the circuit court of Baltimore City by the defendant Richard B.
Fentress, as syndicate manager as aforesaid, against the complainant
herein, and that defendant's contention is that the suit at law in the
Circuit Court of the United States for the District of Maryland afore
said, sought to be enjoined, is a mere ancillary suit to the suit in eq
uity so instituted in the circuit court of Baltimore City. Upon a care
ful examination of the records in these two causes, the court is con
vinced that the suit at law aforesaid, sought to be enjoined, is not a
mere ancillary suit to the suit in equity in the circuit court of Balti
more City, or in any manner dependent upon the last-named suit,
and that said suit in the circuit court of Baltimore City is a suit in
equity under the statute of Maryland, having for its object and pur
pose the winding up of the affairs of the complainant company asa
corporation, and to which creditors of the complainant company, and
stockholders, are parties; and that said suit can apparently proceed
irrespective of the outcome of the issues either of this suit or of the
action at law in the Circuit Court of the United States for the Dis
trict of Maryland aforesaid.

A restraining order will accordingly be issued, as prayed.

In re ONG LUNG.

(Circuit Court, S. D. Xew York. October 16, 1903.)

1. CHI~ESE EXCLUSION-HABEAS CO~PUS PROCEEDING-BAIl..
The provision of section 5 of the Chinese exclusion act of :\Iay 5, 1892

(chapter 60, 27 Stat. 25 [D. S. Compo St. 1901, p. 1320]), that on an appli
cation to any judge or court of the United States in the first instance
for a writ of habeas corpus by a Chinese person refused admission into
this country no bail shall be allowed, was not repealed by Act Aug. 18,
1894 (chapter 301, 28 Stat. 390 [D. S. Compo St. 1901" p. 1303]), which
makes the decision of the immigration officer conclusive unless reversed
by the Secretary of the Treasury, and governs where a Chinese person
refused admission by the immigration officers and the secretary applies
to a federal court for a Wl'it of habeas corpus.

Habeas Corpus Proceeding. On motion to admit to bail.
11:ax J. Kohler, for petitioner.
Henry A. Wise, Asst. U. S. Atty.

LACOMBE, Circuit Judge. The fifth section of the ad of May
5, 1892, C. 60, 27 Stat. 25 [U. S.Comp. St. 1901, p. 1320], reads as
follows:

"That after the passage of tbl~ act, on an application to any judge' or
court of the United States in ,the first instance for a writ of habeas corpus;
by a Chinese person seeking to land in the United States, to whom that 'privb
lege ,has been denied,no bail shall be allowed and such application ,shall be
lieard and determined promptly without unnecessary delay." , ,

This section w~s not repealed by the provision in 'Sundry Ciyil
Appropriation BilI Aug. 18, 1894, 'c. 301, 28 Stat. 390 [D. S.CoTP,
S1. 1901, p. 1303], that decisions of immigration officers, If'adverse
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to the immigrant, should be final. It was expressly ,neld t>y this
court that,jt was not so repealed. In re Chin Yuen Sing, 65 Fed.
571, 572" 788. Nor is there any subs~quent act repealing such sec
tion.

The petitioner here sought to land in the United States. That
privilege has been denied him by the immigration officers, and affirmed
by the Secretary of the Treasury, and to this court in the first in
stance l:te has applied for a writ of habeas corpus. He thus comes
within the provisions of the section, and bail should be refused. The
cases cited pn the brief, viz., Du Shen Tau v. U. S., 187 U. S. 652, 23
Sup. Ct. 843, 47 L. Ed. 350, U. S. v. Lee Yen Tai, 185,U. S. 213,22
Sup. Ct. 629,46 L. Ed. 878, Chin Bak Kan v. U. S., 186 U. S. 193,
22 Sup. Ct. 891, 46 L. Ed.II21, do not overrule or modify the decision
of this court in Chin Yuen Sing's Case, supra, which remains the rule
for this. court,although in specific instances, of which no record is
found in the Reports, SOme individual Chinaman may have been admit
ted to bail,

The appHcation is refused.

In re ONG LUNG.

(Ofrcutt Court, S. D. New York. October 19, 190tt)

:I. CHINESE EXCLUSION-RETURN 011' LABORER TO UNITED STATEs-EII'II'ECT OP
CERTIII'ICATE.

Article, 20f the treaty of 1894 between China and the ,United States,
which provides that the general prohibition ot the entry of Chinese la
borers into this country contained in article 1 "shall not apply to the re
turn to the United States of any regilrtered Chinese laborer who had a
lawful wife, child or parent in the United States, or property therein of
the value of one thousand dollars or debts of like amount due him and
pending settlement," has reference to the condition of the laborer at the
time of his return, and it is competent for the appropriate department
of the government to adopt a regulation requiring an inquiry into the
matter by the immigration oflicers on the laborer's return, notwithstand
Ing his possession of a collector's certitlcate, obtained when he lett the
country, as provided for by the treaty; and the adverse decision of such
oflicers is within the terms ot Act Aug. 18, 1894, c. 801, 28 Stat. 8ooro. S. Compo St. 1901, p. 1808], and conclusive, unless reversed on appeal
to the secretary.

Writ of Habeas Corpus to Discharge from Custody of Immigra-
tion Officers.

Max ]. Kohler, for petitioner.
Henry A. Wise, Asst. U. S. Atty.

LACOMBE, Circuit Judge. The t>rief sut>mitte(t liy tne (tistrict
attorney contains the following statement of facts, which are not dis-
puted: .

''Tbe petitioner, a registered. Ohinese laborer, desiring to make a visit to
China, made application to the appropriate government oflicer at the port of

, 1. Citizenship of Chinese, see note to Gee Fook. Sing v. United Statu, 1 0.
0. .A.. 212; Lee SIng Far v. Unite4 States, S5 0. a .A.. 882.
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Malone for what is known as a 'return certificate,' and in compliance with
article 2 of the treaty of 1894 between the United States and China, and sec
tions 5 to 7, inclusive, of the act of September 13, 1888 (chapter 1015, 25 Stat.
477 CU. S. Compo St. 1901, pp. 1314, 1315]), as re-enacted by the act of April 29,
1902 (chapter 641, 32 Stat. 176 [U. S. Compo St. Supp. 1903, p. 188]), he ex
ecuted and delivered to the said government officer a statement purporting to
show that he was then, to wit, September 2, 1902, possessed of property
within the United States, and debts due him pending settlement, of up
wards of $1,000. Thereafter he received from said government officer what
is known as a 'return certificate,' and on or about September 29, 1902, de
parted for China. Thereafter, and on or about August 11, 1904, he re
turned to the port of Malone, the port from which he had departed, and
sought to re-enter, and was then examined by F. W. Berkshire, the chief
officer in charge of the enforcement of the Chinese exclusion laws for the
state of New York. The petitioner then presented, as evidence of his right
to re-enter, the statement verified September 2, 1902, and which statement
contained the claim that the petitioner was possessed of property and debts
unsettled in the United States in excess of $1,000; and thereupon said Berk
shire claiming the right to examine said petitioner, and, claiming that it was
incumbent upon said petitioner to show at the time of his application to
re-enter that he was possessed of property and debts due and unsettled in
excess of $1,000 in the United States, sought to examine the petitioner,
whereupon the petitioner stood mute, and declined to answer various ques
tions propounded to him. Whereupon said Berkshire decided that the peti
tioner had not proved that the necessary condition entitling him to re-enter
existed, and thereupon denied him the right to re-enter. From this deci
sion, the petitioner, pursuant to rule 8 of the Chinese regulations, approved
July 27, 1903, appealed to the Secretary of Commerce and Labor from the
decision of Berkshire, and said appeal was decided adversely to the peti
tioner, and he now seeks by writ of habeas corpus to review the action of
said Berkshire, as approved by the said Secretary of Commerce and Labor."

The sundry civil appropriation act of August 18, 1894, contains the
following:

"In every case where an alien is excluded from admission into the United
States under any law or treaty now existing or hereafter made, the deci
sion of the appropriate immigration or customs officers, if adverse to the ad
mission of such alien, shall be final, unless reversed on appeal to the Secre
tary of the 'Treasury." Chapter 301, 28 Stat. 390 CU. S. Compo St. 1901, p.
1303].

This clause has been many times considered by the courts, and
has been repeatedly construed in conformity with its plainly ex
pressed intention. The petitioner's counsel does not question the
conclusions in any of these cases, but contends that they do not ap
ply here, because, as he asserts, the "decision" excluding Ong Lung
was not made in an investigation "under any law or treaty," and be
cause, as he further asserts, such decision was not made in the free
exercise of the judgment of the officer making it. By Act Feb. 14,
1903, c. 552 , § 7, 32 Stat. 828 [D. S. Camp. St. Supp. 1903, p. 46],
the duties that under the exclusion acts had previously devolved upon
the Secretary of the Treasury and his subordinates were transferred
to the newly created Department of Commerce, and that department~

under authority conferred by section 2 of the act of April 29, 1902
(32 Stat. 176 [u. S. Compo St. Supp. 1903, p. 189]), has recently
promulgated regulations under which the immigration officials make
an investigation in order to determine whether, when a returning
Chinese laborer applies for readmission, the conditions recited in the
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treaty, (!)f one ,of them, exist. The first two artic1esq{ the treaty of
1894 are as fQl1ows:, ,',

.. r, .:j.'_

"I~The high contractingpal'tles ag~;tpat tor a pEl1-Iod:Ql ten years, be
ginning With the'date of the 'exchange of the ratifications of this convention,
the ;coming,except under the 'cbnditlonshereinafter specified, of Chinese la
borers to the United States shall be absolutely prohibited.

"II. The preceding article shall not apply to the return to the United
States of any registered Chinese laborer who has a lawful Wife, child or
parent in the United States, or property therein of the value. of one thoU
sand .dollars, or: debts of like amolint due him and pending settlement. Never
theless everY;, such Chinese laborer shall, before leaving the United States,
deposit,asa condition of his return, with the collector of customs of tl1E~

district from .which he departs, a frill description in writing Qf his familY,
or property, or debts, as aforesaid, and Shall be furnished by said collector
with such, certificate of his, right to return under this treaty as the laws
of the United States may now GT hereafter prescribe and not inco11Sistent with
the provisions: of this treaty;· 'and should' the written· description aforesaid
be proved to be false, the ri.ght of return thereunder, or of continued resi
dence after return, shall in each case beforteited. And such right of re
turn to the United States shall beexetcised within one year from the date
of leaving the United States; but such ri~ht of return to the United States
may be extended for an additional period,' 110t to exceed one year, in cases
where bY reason of sickness or, other cause ·Qf disability beyond his control,
such Obineselaborer shall be rendered unable sooner to return-which facts
shall be fully reported to the Chinese consul at the port of departure, and
by him certified. to the satisfaction of the . collector of the port at which
such Chinese subject shall land in the UnIted States. And no such Chinese
laborer shall be permitted to enter the United States by land or sea without
produciilgto the .proper officer of the customs the return certificate herein re
quired.....

It is cOI1te~ded that the productibn of the certificate of a right
of return is sufficient to entitle the returning Chinese laborer to
admission, provided such certificate is not false, and th;~t no in
vestigation .into the conditions existing when he applies for read
mission is warranted by law or treaty. Such a construction is not
warranted by the language of the treaty, is contrary to its fair intent,.
and would be absurdly preposterous. The treaty first broadly ex
cludes Chinese laborers generally. Next it provides for certain ex
ceptions.The United States recbgnized the justice and propriety
of allowing a Chinese laborer who might leave here to make a brief
visit elsewhere to return if he had a wife; child, or parent living here,
or $I!ooowor~h of property here, or a like amount of debts due him.
'The claim of persons so situated to especial consideration is easily
appreciated. But what sense or reason would there be in making an
exception in favor of a person whose father or wife or child had once
~ived 'here, but 'had died, or left the country six months before, or in
fav9r of a person who once had $r,ooo of property here and $1,000
of debts due him, but who had collected the debts and removed the
whole $2,000 to China long before he presented himself for admission
upon his return. The language used in. the treaty is that the first
article "shall not apply to the return to the United, States" of any
registered Chinese "laborer who has" a lawful wife, child, or parent
in the United.5tates, or property therein, or debts due him. The
plain meaning: is that the first article shall not apply to the laborer
who has relatives or property in the 'United States at the time of his.
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return thereto. The provisions as to making proof of the exist
ence of the prescribed conditions before departure are for abundant
caution, and do not take the place of an examination to ascertain
if such conditions exist at the time of return. The secretary there
fore had authority to provide for such an examination, and the deci
sion of the appropriate immigration or customs officers made in the
course of such examination is within the terms of the act of August
18, 1894, supra.

It is further contended that the judgment of the examining of
ficers is improperly constrained by a regulation which instructs them
to give the government the benefit of the doubt in doubtful cases.
This, however, is practically nothing more than an instruction that
the burden of proof is on the person seeking to enter, which it un
doubtedly is.

There are various objections taken to the manner in which the
examination is conducted-to its being conducted only in the pres
ence of the government inspector and interpreter, to denial of coun
sel to represent the applicant for admission, to the prevention of com
munication with outsiders until the examination shall have been had.
Similar objections to the administrative details of the immigration
acts have been raised before many times in this court, and have been
uniformly overruled. The contention that the appointment of any
official other than the collector of customs who issued the certificate
on departure to investigate conditions upon return is an "attempt
to override and repeal the provisions of the treaty" is wholly without
merit. The argument to sustain the proposition that judicial pro
ceedings are necessary to cancel a return certificate is immaterial,
since the government makes no contention that such certificate is
false. It may very well be that the petitioner had $1,000 here when
he left, and had not a dollar here when he returned. The only in
quiry now made is as to what were the conditions at the date of
return. No question is made as to conditions at the date of depar
ture.

The writ is dismissed.

NYE, JENKS & CO. v. TOWN OF WASHBURN et aL

(Circuit Court, W. D. Wisconsin. November 11, 1903.)

No. 101.

t. PERSONAL PROPERTY TAX-SUIT TO ENJOIN-PROPRIETY.
Both under Rev. St. § 3224 [U. S. Comp. St. 1901, p. 2088], providing

that no suit to restrain the assessment or coliection of any tax shall be
maintained in any federal court, and on general principles of equity, an
injunction suit cannot be maintained to restrain the collection by town
authorities of a personal property tax; there being an adequate remedy
at law to be had, by paying the tax and bringing an action to recover it,
and it l:1eing contrary to public policy to tie up the collection of taxes.

I. SAME-ALLEGATIONS OF FRAUD.
The allegation in a bill to restrain town authorities from collecting a

personal property tax that the town's board of review, including its as
sessor, "wrongfully, fraudulently, and unlawfully confederated, connived,

125 F.-52
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and colluded to injure, plaintiff by placing on said assessment roll'" the
propeI:'ty, in question,' Is ,wsufllclent to lay a foundation for equity juris-
diction. : '

8. $AHE__El"FECT OF FRAUD. '
Frau!iin levying a personal property ta~ will not confer jurisdiction in

equity to enjoin the tax, where the legal relnedy remains adequate.

In Equity. On demurrer to complaint.
A. W. McLeod, for complainant.
John Walsh, for defendants.

BUNN, District Judge. This is a suit in equity to enjoin the col
lection of a tax upon personal property, and is in violation of the posi
tive provision of the law.,of Congress (section 3224) Rev. St. [U. S.
Compo St. 1901, p. 2088]) which provides that no suit for die purpose
of restraining the assessment or collection of any tax shall be main
tained in any court, and, ,also is contrary to many decisions of the
Supreme Court ,of the Unit,ed States on the same subject. If the
allegations ,of the bill of complaint are true, it is altogether probable
that the attemPt to assess the plaintiff's wheat, stored in, warehouses
in the defendant tow.n while in transit to other parts of the continent,
is altogether unjustifiable in ~he law. But if so, the plaintiff has an
adequate remedy in the law; by paying the tax, and bringing a suit
at law to recover back the mon~y. It is contrary to every principle
of equity jqrisprudence th(j.t the collection of taxes on personal prop
erty should be stayed by injunction. Whenever the party injured,
or supposed to be injured, has an adequate remedy in the law, it is
contrary to public policy that the collection of taxes should be tied up
in that way. ,

The case is fairly rUled, I think, by Dows v. Chicago, II WalL 108,
20 L. Ed. 65, and Sheltonv.Platt, 139 U. S. 591, II Sup. Ct. 646, 35
L. Ed. 273. In these cases, as well as in many other cases decided
by the Supreme ,Court, it was directly ruled that a suit ,in equity will
not lie to restrain the collection of a tax on the sole ground that the
tax is illegal, but there must exist, in addition, special circumstances
bringing the case under some recognized head of equity jurisdiction,
such as that the enforcement of the tax would lead to a multiplicity of
suits or produce irrep~rable injury, or, where the property is real
estate, throw a cloud upon the title of the complain'arit.There is no
doubt thatca,ses of fraud, may sometimes constitttte an exception to
this general rule of law, but the allegations of the bill of complaint do
not bring this case within that exception. The statement that the
board of review of the defendant town" among whom was the as"
sesser, wrongfully, fraudulently, and unlawfully confederated; con
nived, and •• cdUuded"to injure plaintiff by placing ,on said assessment
roll $300,000 worth ofgra,in, valued by said assessor at $90,000,
adds nothing to the bill by, way of taking it out of the general rule
laid down, bytne, Suprenle •Court. The ,allegations of fraud a~d con
spiracy are quite too gerteraL No facts, ar~ stated, Besides, it, is
not every case of,fraud. though properly alleged, that will confer juris
diction in equity.. Fraud is a legal as. well as ,equitable ground of
action, and, if the remedy at law is complete' and adequate, equity
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will not take jurisdiction. The case should be made to come within
some recognized head of equity jurisdiction, as to save multiplicity of
suits, call for discovery or accounting, or prevent a cloud upon title
to real estate. A person may be defrauded of a sum of money by
gross deceit, and yet, if a'n action at law will furnish a remedy, as it
usually will, no suit in equity will lie. If the members of the board of
review conspired together to put the complainant's grain upon the
assessment roll, the injury to the complainant would be just the same,
and no greater than, if the same property had been placed there with
out such connivance. The remedy at law would be just as adequate
in the one case as the other.

The demurrer will be sustained, and the bill of complaint dismissed,
with costs.

MOODY et aI. v. FLAGG et al.

(Circuit Court, D. Massachusetts. November 11, 1003.)

Ko. 1,525.
1. TRUSTS-CONSTRUCTION.

Where an instrument creating a trust provided that, whenever a ma
jority in interest of the beneficiaries should vote to transfer the prop
erty to a corporation, the trustee should convey the same, discharged of
the trust, and that the proceeds of such sale, after payment of liabilities
of the associated beneficiaries, should be divided among the beneficiaries,
and on such division, sale, and transfer, if no further property remained
in the trustee, the association should be dissolved, such provision con
templated a sale by the trustee only for cash.

!. SAME-ACTION AGAINST TRUSTEE-PLEADING.
Where a trust authorized the trustee to sell the property for cash only,

a bill alleging that he threatened to transfer, or had already transferred,
the property to a corporation for no consideration except the shares of
such corporation, was not demurrable.

8. SAME-MULTIFARIOUSNESS.
Where a trustee acted for the beneficiaries in the administration of a

trust and as manager of tbe business of an association operating the
trust property, a blIl against such trustee alleging breaches of trust both
In his capacity as trustee and as manager was not multifarious.

.. SAME-JOINDER OF AC~'IONS.

Where a bill was brought against a trustee for alleged breach of trust,
for an accounting, and to restrain a transfer Of the trust property, an
action against members of an executive committee, appointed to manage
such trust property for an association of beneficiaries, charging conspir
acy with the trustee to effect the alleged transfer, was not germane to
the cause alleged in the bill, and could not be joined therewith.

In Equity.
Brandeis, Dunbar & Nutter and Storey, Thorndike & Palmer, for

complainants.
Dunbar & Rackemann and George A. Rockwell, for defendants.

COLT, Circuit Judge. In its essential character this is a bill
brought by beneficiaries against a trustee for an injunction and an
account. Each of the two defendants who are before the court has
demurred to the bill for want of equity and on the further ground of
multifariousness. It is clear that the bill sets forth a good cause in
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equity against the defenHant Flagg,. if article 7 of the declaration of
trust only provides fora cash sale of the .property of the association.
The art\cle reads, as follows:

."Seventh.. Whenever a majority in. interest. shall, at a meeting duly called
for that purpose, vote 'to transfer the property and business of the associa
tion, or any portion thereof, to a corporation legally authorized to receive
and hold the same, or to any other party. or persons, the trustee shal' "lJU·
vey and transfer the. ,same free and discharged of this trust, and tl' He
after no member of this association shall have any claim to or right in euid
property, patents and business, or the beneficial results thereafter accruing
from the property and patents so sold and transferred (except he may O€' a
stockholder to such corporation or otherwise interested In the purchase); and
the proceeds of such sale shall, .after all debts and liabilities of the associa
tion and business are paid, be divided ainong the members according to their
respective interests; and upon such division, sale and transfer, if no further
property remains In said trustee, this association shall be dissolved."

The meaning of this article, upon careful reading of the whole para~

graph, seems to be plain, unmistakable, and free from doubt. It
contemplates the sale of the property for cash, and I do not think it
is susceptible of any other ration.al interpretation. The closing words
of the article fix the character of the sale. It is to be a sale in which
"the proceeds," after the debts of the association are paid, are to be
"divided among the members according to their respective interests."
All which precedes these words is merely declaratory, and to the
effect that the trustee, 'whenever a majority in interest· so vote, may
transfer or sell the whole. or a part of the property to"a. corporation
or a person. Any other construction of, the article ~s forced, and
leads to such confusion that the provisions become Gontradictory
and unintelligible. From this construction of article 7 it follows that
the bill is not demurrable for want of equity, since it alleges that the
defendant Flagg, the trustee under the' declaration of trust, threatens
to transfer, or has already transferred; the property of the association
to a corporation of the; same name, for "no consideration except the
shares of said corporation."

Nor dol think, as against Flagg, that the bill is multifarious, in
that it seeks'to join separate and independent causes of action. The
bill is brotlgptagainstFlagg in respect to his administration of the
trust and of tht:businessof the association. It appears that he held
the legaHitle to the property, arid it is alleged that,he controlledand
conduct~d the business of. the a~sociation.. Up6n the state of facts
setforth inthe bill he occl.1pied a. fiduciary relation, towards the com
plainants, both as trustee 'under the declaration of trust and as active
manager of the business of the association; and he is charged with
breaches of. trust'in resp~ct,to both these matters. Further, if there
is a technical distinction in the capacities in which Flagg is sued, it
may be said that all the breaches of trust complained of concern the
same subject-matter, and may be conveniently tried in the same
action.. , : .' '. ,:c """, '"

As to the'r.eI11aining,defendants,I'atrtbfthe·opinion that the bilt'
does not disclose Sufficient,gr'ounds for an a'Ccounting against them as
members of th~'executivecomtrtittee, and'that, so far as they are
charged with conspiracy in connectiortwith Flagg to effect an illegal
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transfer of the property to a new corporation, a separate and inde
pendent cause of action is set forth, which is not in any way germane
to the bill. Maynadier and Fullerton were charged with no duty with
respect to the alleged transfer of the property, and any allegation
that such transfer was procured with their connivance, or as the re
sult of a conspiracy, assuming it were properly pleaded, would seem
to resolve itself into an action at law for damages.

The demurrer of defendant Flagg is overruled. The demurrer of
defendant Maynadier is sustained.

WALLER et aI. v, COLER et al.

(Circuit Court, S. D. New York. October 19, 1903.)

1. JURISDICTION OF FEDERAL COURTS-DIVERSITY OF CITIZENSHIP-HEALIGNMENT
OF PARTIES IN EQUITY.

Where a' bill filed in a federal court by stockholders against the corpo
ration and others does not conform to the requirement of equity rule 94
by showing the efforts made to secure action by the stockholders, or ex
cuse the failure to make such efforts. the usual rule applies that the par
ties must be aligned according to their interest for the purpose of de
termining the jurisdiction of the court, and the corporation must be
aligned with the complainants.

In Equity. Motion to dismiss for lack of jurisdiction.
Hotchkiss & Barber, for the motion.
Roger Foster, opposed.

LACOMBE, Circuit Judge. If the trust company defendant were
aligned with the stockholders' complainant, there would be citizens
of the same state on both sides of the controversy, and this court
would be without jurisdiction. It is manifest fro111 the bill that the
company rightfully belongs on the complainant's side of the contro
versy, but it is contended that the wholesome rule which aligns parties
according to interest does nClt apply to stockholders' actions against
the corporation and other parties, founded on rights which 'may prop..,
erly be asserted by the corporation. The case of De Neufville v. N.
Y. & N. R R, 81 Fed. 10, 26 C. C. A. 308, decided in this circuit, is
authority for this proposition, but intimates that it should be applied
only in cases which are brought within the ninty-fourth rule in equity.
The bill in this cause does not comply with the requirements of that
rule, \vhich provides that it must set forth with particularity the efforts
of the plaintiff to secure such action as he desires on the part of the
managing directors or trustees, and, if necessary, of the shareholders,
and the causes of his failure to obtain such action. If it be conceded
that the plaintiff has set forth with sufficient particularity his efforts
to induce the directors so to act, and the causes of his failure to secure
such action by them, it then became necessary to set forth with equal
particularity his efforts to secure action on the part of the stockhold-

~ 1. Diverse citizenship as ground of federal jurisdiction, see notes to Shipp
v. William:;;, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A; 298.
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ers, or at least to show some good reason why any such leffort would
be futile ; as, for instance, that a majority of the stockholders ate
hostile to complainant's proposed action. No averments of this sort,
however, are found in the bill, and the cause is therefore not brought
within the ninety-fourth rule, and so not excepted from the general
rule whiqh aligns parties according to interest. Such alignment
brings a citizen of New York on each side of the controversy, and
leaves this court without jurisdiction.

The motion to dismiss for want of jurisdiction is granted

=

PEPPER v. FIDELITY & CASUALTY CO.

(Ofrcuit Court, D. ConnectIcut. October 29, 1903.)

No. 537.

1. CosTs.....,RlllQUIRJNG SECURITy-AcTION ByBEC!lIVER Ql!' NATioNAL BANK.
Rev. St. § 1001 [U•.S. Gomp. St. 190i,p. 71llJ, which exempts the UnIted

States, or any party. acting by direction of any departmeI;l.t of the gov
ernme,nt, from givIng bond for costs Ina federal court, is applicable to
an actIon brought by a receIver of a national bank.

At Law.' Upon demurrers to two pleas in abatement; one attack
ing the jurisdiction of the court, and the other seeking dismissal
of the suit because filed by a nonresident without furnishing bonds
for costs.

Joseph R. Webster, for plaintiff.
Seymour C. Loomis, for defendant.

PLATT, District Judge. The contentions of the defendant in
support of the plea attacking the jurisdiction of the Circuit Court in
this. district have been examined with scrupulous care. I am satis
fied that, despite every consideration presented, the jurisdictional
power of this court is· plenary. I may be pardoned' for refraining
from setting forth the reasons for my action. The time at my dis
posal forbids, and, beyond that, I deem it unnecessary to exploit it
conclusion so palpable.

The other plea also lacks merit. It is based upon a Connecticut
statute which provides that, if the plaintiff in any civil action is not an
inhabitant of the state, a substantial inhabitant thereof shall, before
process is signed, either as surety or individually, give a bond to the
adverse party that the plaintiff will make his plea good. Gen. St.
1902, § 714. The highest court of the state has decided that a writ
cannot be made good by a bond given in court. Morse v. Rankin,
51 Conn. 326. In ordinary cases the rule would be followed in this
court, but in the case at bar it is necessary to obey the provisions' of
Rev. St. U. S. § 1001 IU. S. Compo St. 1901 , p. 713] :

"Whenever a writ of error, appeal, or other process In law, admIralty, or
equity, issues from oris brought up to the Supreme Court, or a Circuit Court,
either by the United States or by direction of any department of the govern
ment, no bond, obligation, or security shall be requIred from the UnIted
States, or from any party acting under the directIon aforesaId, either to
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prosecute said suit, or to answer in damages or costs. In case of an ad
verse decision, such costs as by law are taxable against the United States,
or against the party acting by direction as aforesaid, shall be paid out of the
contingent fund of the department under whose directions the proceedings
were instituted."

The defendant argues that the plaintiff does not come within the
statute. The case of Platt, Rec. F. & C. Nat. Bank, v. Beach, 2 Ben.
303, Fed. Cas. No. II,215, seems to settle that contention. Judge
Benedict's decision therein was confirmed by Judge Blatchford in
Stanton, Rec'r First Nat. Bank of Washington, D. C., v. Wilkeson,
8 Ben. 357, Fed. Cas. No. 13,299. Both cases, decided as they were
by such eminent jurists, will repay the earnest student for a careful
examination, and, when surveyed from every viewpoint, will afford
the critic a light which I trust will illumine upon the entire conten
tion before me, and furnish another reason for my reluctance to
incumber records.

The demurrers are sustained. The pleas in abatement are over
ruled at the cost of the defendant.

AMERICAN ALKALI CO. v. BEAN et a1.

(Circuit Court, E. D. Pennsylvania. December 5, 1903.)

No. 26.

L STOCK SUBSCRIPTTONS-VARIANCE BY PAROT"
Defendants in an action on their written stock subscription which in

no way intimates that they subscribed as agents or other than as princi
pals may not show an oral agreement with the president of tlle corpo
ration that their subscription was for others.

2. SAME-DIRECTING ISSUANCE IN NAME OF ANOTHER.
Defendants are not released from liability for an assessment on stock

under their stock SUbscription' by their direction in the subscription,
and compliance therewith, that the stock be issued in the name of
another, who did not own any of the shares, though the subscription pro
vided that only the holders of shares of record on the books at the
time of assessments should be liable therefor; this applying only to
bona fide changes of ownership.

Burr, Brown & Lloyd, for plaintiff.
Thomas De Witt Cuyler, for defendants.

DALLAS, Circuit Judge. This action was brought to recover an
installment of an assessment upon 2,100 shares of the preferred stock
of the American Alkali Company, under a certain subscription agree
ment, of which it is at this point enough to say that it was executed
by the defendants, and that prima facie it imposed the liability sought
to be enforced. Stated broadly, the defense was that the subscrip
tion in question was not made by the defendants for their own ac
count, but as brokers for others. The rulings of the court upon the
trial excluded this defense, and I have not been convinced that those
rulings were in any respect erroneous. Neither in the body of the

'l' 1. See Evidence, vol. 20, Cent. Dig. § 1760.
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agreement nor in the signature of the defendants is there any intima
ti~n ?fa&"~ncy, and .it is quite cettair; that, if they were agents, their
prmcIpals< were not 111 any manner dIsclosed. Consequently they be
came personally bound, even if in fact they were authorized to bind
others and intended to act only in pursuance of that authority.
Moreover, as the legal effect of this contract in writing was to make
the defendants a substantia~,and not merely a nominal, party to it,
the capacity in which they acted knot :open to question; and the of
fer which was made to prove that the president of the company agreed
with the defendants that the subscriptions made by them were made
for their ·conMituents was especially objectionable. It amounted to
nothing but a proposal to substitute fori the written contract with
the corporation an oral agreement with its president. Pitcairn v.
Philip Hiss Co. (C. C. A:) 125 Fed. 113: The liability which the de
fendants:·iirtcurred under the subscription agreement was not re
leased by anything which subsequently occurred.. At the time they
signed that agreement, and by writing immediately under their sig
nature, they directed. that the certificates for the stock should be in
"the name of Geo. W. MacTague," who was their clerk, and who ad
mittedly did not own any of the shares. This direction was complied
with. But what did it import? Plainly, I think, that MacTague was
to stand for the defendants; and, if this understanding be correct, it
follows tha.t he stood for them 'as absolute owners, since, as has been
shown, it was as absolute owners they acquired the stock and assumed
the obligation to pay for it. But ~t is contended that, even if the de
fendants would ordinarily have been liable upon an assessment made
under such circumstances (of which I ha;ve no doubt), yet, that this
particular" agreement contained a provision which exempted them
from that liability. The provision referred to is:

"Upon payment of the first installment of 20% the full-paid certificates of
common stock and partially paid certifictttes of preferred stock, setting forth
that 20% has heen paid thereon, shall be delivered to the subscribers hereto
and as subsequent installments are paid they shall be endorsed on the latter.

"Provided, however, that after the payment of the 20% provided for above,
amounting to a total of $10 per share, the subscribers hereto shaH no longer
ue liable for any balance on their subscription excepting upon such shares
as shall stand of record on the books of the company in their names at
the time any subsequent assessments or calls are made, but the holders of
such shares of record on the books of the company at that time, and they
only shall be liable for the same."

In my opinion, the construction which the learned counsel of the
defendants seek to put upon the foregoing extract is an inadmissible
one. It copld not be adopted without holding that it was contem
plated tl:Iat subscribers to the stock. of this corporation might evade
the obligation generally and properly incident to such subscriptions
by simply directing that~ge shares fQr which they subscribed should
stand in the. name of some financially irresponsible <third person.
Without pausing to copsider whether aqy provision that would really
have this effect shquldnot be disregarded as being in conflict with the
policy of the law, I content myself with saying that the particular
provision in question' may reasonabl)' be, and therefore should be, so
interpreted as to limit its applicability- to cases oLbona. fide changes of
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O\vnership. What was intended, 1 think, was that the liability of
subscribers should cease upon the actual-not merely nominal-trans
fer of the shares subscribed for, and that upon such transfer the new
owners would become exclusively liable.

Upon the whole case I have reached the conclusion that the verdict
which was rendered by direction ofthe court should not be disturbed,
and therefore the defendants' rule for a new trial is discharged.

JORDAN v. CI'l'Y OF PHILADELPHIA.

(Circuit Court, E. D. Pennsylvania. December 5, 1903.)

No. 90.

1. NEW TRIAL-8uBMISSION TO JURy-WAIVER OF OBJECTION.
The question of contributory negligence having been submitted to

the jury in precise accordance with defendant's request, it cannot, as
ground for new trial, claim that the evidence thereon called for bind
ing instructions for it.

Henry W. Scarborough, for plaintiff.
Harry T. Kingston, for defendant.

DALLAS, Circuit Judge. John Jordan fell from a wagon which
he was driving upon a highway of the city of Philadelphia, and his
death resulted from that fall. This action was brought by his widow,
under the Pennsylvania statute, to recover compensation for the
loss suffered by herself and the children of John Jordan, by reason
of his death, which she alleged had been caused by the failure of
the city to exercise due care to put and maintain the highway in
question in reasonably safe condition and repair. This allegation
was denied, and the issue of fact thus presented was submitted to
the jury for determination upon the evidence bearing upon it, which
was quite voluminous. I have understood the learned counsel of
the defendant to concede that this submission was proper, and that
the instructions of the court with respect to it were unobjectionable.
I, at all events, have no doubt upon either point. The testimony,
I still think, required that this question should be referred to the jury,
and I do not perceive that the law relating to it was in any particu
lar erroneously stated by the trial judge.

The defense of contributory negligence was set up, and it was
. claimed that this defense had been so conclusivelv established as to

call for binding instructions in favor of the city. But I did not think
so at the trial, and I do not think so now. On the contrary, it seems
to me to be questionable whether there was any evidence upon which
a finding that John Jordan had, by negligence of his own, contributed
to cause the accident which occasioned his death could have been
sustained. However, this question also was submitted to the jury,
and in precise accordance with a request made on behalf of the de
fendant. It has no ground for complaint, either of the action of the
court or of the conclusion reached by the jury.
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I cannot say that thev~rdict was excessive. It was for $8,000,
and, in my opinion, thCilt sum is not greater than, under the evidence,
and the measure laid clown, without .objection, by the court, could
reasonably have been arrived at.. Harkips v. Pullman Co. (C. C.)
52 Fed. 724. . ..

The defendant's rule for a new trial is discharged.

SWIFT & CO. v. BRENNER et aI.

(Circuit Court,·S; D. New York.. December 2, 1003.)

L UNLAWFV£COMPETITION-GOOI>S-SIMILARITYOF LABELS.
Plaintiff manufactured and sold soap put up in single-cake packages,

marked, "Old Mill Soap," with apieture of an old mill, and, underneath.
"Made by Swift & Co., Chicago," and on each side was printed the same
words. Defendant, under the name Crown Manufacturing Company, put
up soap in similar packages, on the top Of which was printed, "Old Stone
M1ll Soap,". with a picture of an old mm, and, under it, "Made by Crown
Mfg. C6.," with the same words on each side. The situation of the letters
and the type of the names were similar in each case, and ·the appearance
of the package was well calculated to deceive the public. Held, that de
fendant's act constituted unfair competition.

In Equity.
Appleton L. Clark and Bond, Adams, Pickard &Jacksort, for plaintiff>
Henry Kuntz, felt defendants. . 1

WHEELER, District Judge. This suit is brought for unfair com-
petition intrade in the sale of soap. The plaintiff deals in what it calls
"Old Mill Soap." It is put up in cakes in single packages marked on
the top, "Old Mill Soap," with a picture of an old mil1;and,underneath,
"Made by Swift & Co., Chicago," and on each side, "Old Mill Soap
made by Swift & Co., Chicago." The defendant, under the name of
the Crown Manufacturing Company, has made and put up soap in
single cakes, on the top of which is "Old Stone Mill Soap," with a
picture of an old mill, and under it, "Made by Crown Mfg. Co.,"
and on each side, "Old Stdne Mill Soap made by Crown Mfg. Co."
The situation of letters and the type of the names are similar in each.
This similarity in the wrappers of the cakes and of the names "Old
Mill" and "Old Stone Mill" presents a similar appearance of the
soap of the defendant to that of the plaintiff, and it seems well calcu
lated to make 'those ordinary purchasers of such articles who are
familiar with the plaintiff's soap think that the defendant's soap is
the same as that of the plaintiff. The insertion of the name "Stone"
in "Old Stbne'Mill" is not marked enough to attract the attention
of an ordinary purchaser looking for "Old Mill Soap," and the dis
similarity in the mills and in the name of the maker would not cor
rect the impression. The effect of the whole would be to lead many·
purchasers of stich articles to think that they are the same. The

, 1. Unfair competition, see notes to Scheuer v. Muller. 20 C. C. A.. 165;
Lare v. Harper & Bros., 30 C. C. A.. 376.
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testimony discloses no reason why the defendant should, under an
other name than his own, take up this name of "Old Mill Soap" and
these packages, with so much similarity and such slight differences,
to use in his business. He might as well have taken his own name,
or some other than this. The impression made is that this was taken
for the purpose of passing off his soap as that of the plaintiff.

These considerations entitle the plaintiff to a decree. Decree for
plaintiff.

CARR v. SHIELDS.

(Circuit Court, S. D. New York. October 29, 1903.)

1. }!ASTER AND SERVANT-PERSONAL INJURIES-NEGLIGENCE OF FELLOW SER
VANT-NEW YORK S'l'ATUTE.

:r-;'ew York Laws 1902, p. 1748, c. 600, giving an action to an employe
the same as if he had· not been employed, in cases where he is injured
by defects in the ways, works, or machinery due to the negligence of the
employer or one intrusted by him with supervision, or by reason of the
negligence of a superintendent, does not confer a right to recovery for
the negligence of an ordinary fellow servant in failing to warn the plain
tiff of the lowering of a "scale," by which he was injured.

2. SAME-CaMMoN-LAW DOCTRINE.
A servant cannot recover at common law for an injury inflicted by the

negligence of a fellow servant.
8. SAME-GENERAL ALLEGATION-EFFECT.

The allegation in a servant's complaint for injuries that they were
caused "without fault, neglect, or want of due care on his part, but
solely and only through the fault and neglect of the defendant, his agents,
servants, and employes," is too general to amount to an allegation of an
act of neglig~nce.

Charles J. Hardy, for plaintiff.
Henry L. Twichell, for defendant.

WALLACE, Circuit Judge. The complaint does not allege that
the personal injuries of the plaintiff were caused by "any defect in
the condition of the ways, works, or machinery connected with
or used in the business" of his employer, or by reason of the negli
gence of any superintendent, regular or temporary, of his employer,
but it sets forth in detail all the facts which enter into the cause of
the action. From this detailed statement it is manifest that the plain
tiff was injured by the lowering of a "scale" while he was beneath it
by two of his co-employes, and because one of them (the signal
man) did not give notice to him of the descending scale.

Plainly, the statute of New York of 1902 (Laws 1902, p. 1748,
c. 600), to "extend and regulate the liability of employers to make
compensation for personal injuries suffered by employes," does not
give a cause of action to the plaintiff; and it is equally plain that
for an injury so received, occurring by reason of the negligence of a
fellow servant, he has no cause of action at common law unless his
employer had not exercised reasonable care of selection-a fact not
alleged in this case.

,. 2. See Master and Servant, vol. 34, Cent. Dig. I 352.
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The demurJer is well taken,; [4nless a general statement made after
th~ particular statement of facts is to be read as alleging some addi
tional act' of negligence. This ~t~tement is that the injuries afore
said w~re caused to plaintiff "without fault, neglect, or want of due
care on his part, but solely and only through the fault and neglect
of the defendant, his agents, servants, and employes."

It would give this statement a strained and unreasonable meaning
to interpret it as is urged in behalf of the plaintiff.

The demurrer is sustained, with, costs.

HATZEL v. MOORE.

(Circuit Court, S. D. New York. October 28, 1903.)

1. BILl,S AND NOTES-TRANSl!'ER-BoNA FIDE PURCHASER-PAYMENT-ANSWER.
In an action on cerpl.in notes, an answer alleging that the notes were

not to be paid exceptfrorp the profits of the theatrical venture of which
plaintiff and his predeceSsors in title, had notice,. ap,d that there were
no profits accruing from s.uch venture,stated a good defense to the notes.

2. SAME-DEMURRER.
Where an answer In a suit on certain notes alleged that the notes were

to be payable only out of. the profit! qf a venture, and that no profits had
accrued, an objection that such agreement was verbal, and could not be
proved to defeat the notes, could not be considered ap demurrer to the
answer.

See 120 Fed. IOIS.

Henry F. Lippold, for plaintiff.
Edward L. Blackman, for defendant.

WALLACE, Circuit Judge. 'I'he answers demurred to do not
allege the diversion by Whitney of .accommodation notes delivered
to him by the defendant, but allege that the notes inStlit are a part
of a larger number of notes given by defendant to Whitney for the
purchase price of an interest in a certain venture, and that as part
of the contract of purchase Whitney agreed to accept the notes of the
defendant, and apply a certain number of them to the payment of an
indebtedness owing by Whitney to third parties, and retain in his
hands all of the notes not so used, and apply defendant's share of the
profits of the venture to the payment thereof. It is not alleged that
Whitney failed to apgly the, requisite number of the notes to the
payment of the indebtedness owing by him, or that there were'any
profits arising from the theatrical venture. So far as appears, the
notes in suit were properly 'retained by Whitney, and there has
never been. any ,fundre;l.lized for their payment. But the answer
ilvers that by the contract the notes were not to :be paid in any other
way than out of the profits of the venture. If that was the contract,
to the extent. that the pr(),fits were insufficient there has been a failure
of consideration, ,As the answer alleges that the plaintiff and his
predecessors in title to the notes had notice of the contract, the

,. 1. See Bills and Notes, vol. 7, Cent. Dig. § 1~72.
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defense would seem to be good. It is urged that the contract was
verbal, and cannot be used to defeat the notes without violating the
rule of evidence. The court cannot assume that the contract was a
verbal one, or undertake to decide a question of pleading upon a rule
of evidence which may be waived at the trial.

The demurrer is overruled, without costs.

MARVEL CO. v. TULLAR CO. et at

(Circuit Court, S. D. Kew York. December 2, 1003.)

1. UNLAWFUL COMPETITION-PATENTED ARTICLES-MANUFACTURE-FoRM OF
ARTICLE.

Where a patented article was manufactured by both plaintiff and de
fendants, and the similarity in the article made by defendants was only
such as was necessary in the making and operation of such article, and,
though the form of the boxes In which the instruments of both parties
were packed was similar, the circulars and labels used on defendant's
boxes distinguished the origin of their instruments, and were not similar
to plaintiff's labels, except as to the picture of the instrument, defendants
were not guilty of any misrepresentation tending to lead the public to
believe that their instruments were manufactured by plaintiff, and were
therefore not guilty of unfair competition.

In Equity.
C. A. L. Massie and Philip Mauro, for plaintiff.
John P. Bartlett, for defendants.

WHEELER, District Judge. This bill is brought against alleged
unfair competition in the sale of Medical Whirling Spray Syringes.
There are patents concerning these syringes which have been as
signed by one of the defendants to an assignor of the plaintiff, but this
suit is not in any manner upon the patents. And an allusion is made
in the brief and argument to some estoppel said to grow out of an as
signment of good will; but the assignment referred to covers only
patents and control of patents, and does not in any terms purport to
assign any good will, or to in any way estop the assignor from man
ufacturing the article otherwise than under the patents. So the case
is to be considered entirely in relation to the unfair competition in
trade, stripped of all or any liability growing out of the patents or
the assignment. This view of what is involved seems to be arrived
at "finally by the plaintiff's counsel, for, in a supplemental memoran
dum to the brief, at page 14, after alluding to what is to be observed
in connection with unfair representations in trade, after quoting from
a decision that "the imitation need only to be slight, if it attaches to
what is most salient," he asks:

"What Is most salient about our goods? Not the boxes or any wrappings,
because the goods are displayed outside of and removed from any boxes or
wrappings; and the defendants' manager, Pearl, admits that the goods are
brought to the attention of the public by the appearance of the article itself."

~ 1. Unfair competition, see notes to Scheuer v. Muller, 20 C. C. A. 165; Lare
'V. Harper & Bros., 30 C. C. A. 376.
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As this case is' presented, therefore, the question is whether the ap
pearanceof the article itself, as a principal thing, is a sufficient foun
dation for restraining the making and selling of the article. There

. is nothing abput th~ article, as made and sold by the defendants, that
is not necessary in the making and operation of such an instrument.
It is made in the form that it must be made in order to accomplish
its purpose, and, if the making in that form is any representation
that the thing made came from the plaintiff, it is because of the ex
tent to which the plaintiff had made and displayed and sold it before
the defendants began. The defendants had as good a right, aside
from the patents or estoppel, to make and sell the.se articles as the
plaintiff had; and the competition, if any, as to that, would grow
out of merely doing what the defendants and any others had a right
to do. There are no cases, so far as has been observed, that go
so far as. to take away this natural right. These instruments are
sold in boxes, and there would be ·no misrepresentation otherwise
than by the article, except whll.t 'Q1ight be put upon or about the
boxes themselves. In this case the boxes are merely ,such as are
suitable for containing such an .article. They are in a similar shape
to the plaintiff's boxes, as boxes for containing these articles must
be. They are different in color, and therefore whatever might dis
tinguish the boxes is used. The labels on the boxes and the plain
tiff's and defendants' cir~ulars are alike in so far as they show this
instrument as it is supposed to be ,in. operation. Aside from this
picture of the instrument, the labels and circulars of the defendants
distinguish the origin of the instrument as thdr own., as the plaintiff
distinguishes the origin of its instruments as its own. The only
similarity not necessary to the showing of the articles themselves is
the inclinatiOn of the picture to one side, which is common in some
instances to both. This of itself, in connection with the different
colored bo}Ces, and the full display of the names of the makers, does
not seem to beany such representation that the instruments are of
the plaintiff's production and make as to amount to any misleading
or unfair statement that the articles made and sold by the defendants
originated w,ith the plaintiff. Whatever rights the plaintiff may have,
growing out6fthe patents, that are not involved here, those claimed
to be involved here do not seem to amount to any unfair or unlawful
competition in trade.

Bill dismissed.

ALEXANDER v. MASON.

(otrcult' Court,S. D. New York. October 28, 1903.)

1. AOCOUNTING-EQUITY JURISDICTION-ADEQUATE REMEDY AT LAW.
A suit in· equity toratl accounting, not growing out of a trust relation,

cannot be maintained 'unless the bill discloses such a complexity in the
account as to render the remedy at law unduly burdensome and em·
barrassing.

Simpson, 'thatcher, Barnum & Bartlett, for demurrer.
John S. Wise, in opposition.
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WALLACE, Circuit Judge. I am unable to discover any such
complexity in the nature of the accounting sought for in the bill
as justifies a resort to equity. Jurisdiction in this class of cases
depends upon the inadequacy of the common-law remedy, and it is
quite impracticable to lay down any hard and fast rule by which to
determine in an action for an accounting not growing out of a trust
relation whether the remedy at equity is more convenient than the
remedy at law. Unless the bill discloses enough complexity to ren
der the accounting in a court of law unduly burdensome and em
barrassing, the court should refuse to take jurisdiction.

Demurrer sustained, without costs.

In re CARPENTER.

(District Court, N. D. New York, December 2. 1903.)

L BANKRUPTCy-CONDITIONAL PURCHASE OF GOODS FOR RESALE-VALIDITY AS
AGAINST TRUSTEE.

Goods purchased to be resold in due course of business cannot be
claimed by the seller, as against the trustee of the bankrupt purchaser,
where sold under a secret, unrecorded agreement that title should not
pass till payment was completed.

a. SAlliE-CREATION OF AGENCy-CONSTRUCTION OF CONTRACT,
A buggy dealer obtained goods to be resold, under an agreement direct

ing them to be shipped "at prices herein specified, and for which we
agree to give our note on receipt of invoice, payable as per terms stated.
• • • Terms 4 Mos. May 1st. Less 5% for cash in 30 days." The
agreement provided that "all goods on hand and the proceeds of sale
of all goods received under this contract, whether the goods are in cash,
notes or book accounts, we, as agents of 'the seller,' agree to hold the
same in trust for the benefit of and subject to the order of 'the seller'
until we have paid in full, in cash, all our obligations of whatsover
nature now due or yet to become due to" the seller. Also, that "the
sale and disposition of all goods received under this contract * • •
llhall be made and the proceeds held by us as agents of" the seller.
Reld not to create an agency, and that the seller could not claim title
to the goods as a principal, against the trustee of the bankrupt pur
chaser.

8. SAlliE-MORTGAGE BY BANKRUPT.
Under Bankr. Act July 1, 1898, c. 541, § 70, 30 Stat. 565 [U. S. Camp.

St. 1001, p. 3451], vesting in n trustee in bankruptcy title to property
transferred in fraud of creditors, an agreement by which title to goods
sold to be put into the purchaser's common stock and resold in the due
course of his business, and title to the proceeds of such resales are to
remain in the selIel' until all the purchaser's obligations, eXisting and
future, are met, is invalid as a mortgage against such trustee.

4. SAME-RIGHTS OF TRUSTEE.
A trustee in bankruptcy may take advantage of the invalidity of an

agreement fraudulent as to the creditors of the bankrupt, the same
as a judgment creditor might.

Petition for the review of an order made by a referee in bank-1
fuptCy adjudging the title of certain personal property claimed by
the Columbus Buggy Company to be in the trustee of the bankrupt.

,. 4. see Bankruptcy, vol. 6, Cent. Dig. §§ 273, 42L
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••

2/22 1901
'·Order.

Henry.W.'Stnith, for'trtistee;
Dyer &.Teneyck, for 'Columbus Buggy Co.

RAY, ·District Judge. l~asmu~h;as the Columous Buggy Com
pany asserts that this WlI.sa special reference to the referee to as
certain and report the tacts to the court for. its decision, with no
power to make an order. as to the title, this court wilL so treat the
matte.r, 31'ld decide the question of title on the' undisputed evidence,
without reference to the; decision of the referee. The notes of trial
say, "Special reference to report question of title of certain prop
erty," etc.

For some time prior to the bankruptcy of Beecher E. Carpenter
he had received carriages from the Columbus Buggy Company on
written orders given to him. The following is a cOPl of one, omit
ting description of goods:

"Salesman Nelson
"Columbus Briggy Co.,

"Columbus, Ohio. .
"On or about April 1st, 1901, please ship tbe following goods to B. E. Car

penter, .Troy, N; Y., at prices herein. specified,and for which. we agree to
give our note on receipt ot invoice, payable as per terms stated below.

"57-R-0. This. order not subject to countermand. All orders filled with
steel tires unless otherwise specified.

• • • • • • • • • •
"Terms: 4 Mos. May 1st.. , Less 5% for cash in 30 days.
"All goods on hand and the proceed$' ·of all sales of all goods received

under this contract, whetheJ; the goods are in cash, notes, or book accounts,
we. as agents of the Columbus Buggy Co., agree to hold the same in trust
tor the benelltof, and subject to the order of Columbus Buggy Co., until we
have paid in full, in cash, all our obligations of whatsoeveJ; nature now due,
or yet to beco!De due to the said Columbus Buggy Co. And the sale and dis
pO!ilition of all goods J;eceived undeJ; this contract it is heJ;eby mutually agreed
shall be !Dade, and the proceeds thereof held by us, as the agents of said
Columbus Buggy Co. The title to and ownership of all goods received or
shipped under this contract Shall. remain vested: in Columbus Buggy Co., but
nothing in this clause to release us from making settlement and payment
of our obligations as herein pJ;ovided.

"We accept the same terms on all further orders we may send during the
year.

"No agreement or understanding with agents will be recognized unless
noted in the order. .

"The conditions of guarantee published in your catalogue are hereby
recognized as binding with reference to the order. (Subject to approval of
home office.)

"[Sign] B. E. Carpenter,
"Approved [Town] Troy, N. Y."

The others were like this in substance, except in date and de
scription of goods and prices. As the goods were delivered, notes
were given by Carpenter for the price or value thereof. Some of
these notes were paid when due, and some were paid after renewal.
At the date of the filing of the petition in bankruptcy herein, Car
penter had on handsix'bttggies received at different times, so or
dered,of the value of $689.50, and the Columbus Buggy Company
held his unpaid notes to the amount of $2,300. At the time he or
dered these vehicles Carpenter was running a busirress where he
30ld goods of this description, and all these goods to the knowledge
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of the Columbus Buggy Company were purchased by Carpenter
to be sold by him in his business as a general dealer. The claim
is that the title to these buggies never passed to Carpenter, or that,
if it did, the company, under these orders or agreements, has a pre
ferred lien thereon for the amount of its claim, which is largely in
excess of their value, and that the company is entitled to take the
property. It is also asserted that Carpenter held this property in
trust as agent for the company, and was not a vendee in possession,
and had no title whatever thereto. All of these claims are made by
the company and disputed by the trustee in bankruptcy.

It is plain that the company cannot maintain its claim of title on
the theory of a conditional sale; that is, that the property was sold
and delivered to Carpenter with a precedent condition that title
should be retained by the company until the buggies were paid for.
In re Garcewich, II5 Fed. 87, 53 C. C. A. 510,8 Am. Bankr. R. 149;
In re Howland (D. C.) 109 Fed. 869, 6 Am. Bankr. R. 495; In re
McCallum (D. C.) II3 Fed. 393. These goods were purchased, if
purchased, to be resold in due course of business; and hence In re
Kellogg (D. C.) 112 Fed. 52, 7 Am. Bankr. R. 270, has no applica
tion whatever. There the molders were purchased to be kept and
used by the vendee. Such was the case in Earle v. Robinson, 91
Hun, 363, 36 N. Y. Supp. 178, affirmed 157 N. Y. 683, 51 N. E. 1090.
Were these goods delivered by the company to Carpenter as agent
for the company, to be sold by him as such agent, and received
and held by him as such agent for such purpose? This court knows
of no law that will prevent the owner of personal property deliver
ing it to a duly constituted agent to be sold by him for the prin
cipal, or for his benefit, the agent holding the proceeds of a sale
as such until paid over. In such a case the unsold goods and the
proceeds of all sales made, if identified, would belong to the prin
cipal. But there is not a scintilla of evidence in this case, aside from
what we read in the "Order," that Carpenter ever acted or agreed
to act as agent for this company. .What was done by the parties
negatives the idea of an agency. For the goods shipped Carpenter
is to give his note or notes. Carpenter holds the goods, or the pro
ceeds of such as he has disposed of, until he has paid his "obliga
tions of whatsoever nature now due or yet to become due to the said
Columbus Buggy Company." This is consistent with the existence
of the relation of vendor and vendee, but absolutely inconsistent
with the existence of the relation of principal and agent. Clearly,
the obligations referred to are the notes given for the purchase price
of the buggies, some due and others not due, and not the liability
to pay over money received as agent for the company. Nor is it
consistent with the theory of the existence of an agency that the
alleged agent, Carpenter, should give his note for the value of the
buggies sent him. In the order of February 22, 1901, we find the
"terms" are "4 Mos. May 1st. Less 5% for cash in 30 days." Are
these the "terms" on which Carpenter is authorized to sell, or are
they the terms on which Carpenter purchases the goods? Clearly
the latter. Again, not a word is said to the effect that Carpenter
is agent in receiving or selling the goods. Indeed, the fair infer-

12oF.-o3
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ence is that tht:"'goods are not received by Carpenter a.s'agent for
thecompany;ol"sold by him as such. The language. is, "All goo~s
on hand, '. and the proceeds '6f all sales of goods recelVed under thiS
contract,we as agents," etc. It seems plain that this is an attempt,
by. mere words il)serted in the order, to create a: lien in favor of the
veridor in 'case of default in payment by the vendee; an attempt to
transform the vendee into an agertt for the holding of unsold goods
and the proceeds of sales, incase of default of payment, for the mere
purpose of giving security to the vendor, This does not create the
relation of principal and agent, nor, as against creditors in bank
ruptcy proceedirtgs, can the i ownership of the vendee be transferred
to the vendor for such a purpose in such a manner. "In order to
create an agency, there must lbe an appointment of the agent by the
principal and an' acceptance of such appointment. This follows the
fact that agency is one form of contract, and must possess the essen
tial elements of every contract'" I Am. & Eng. Ene. of Law (2d Ed.)
94R "The agency is to be established or. disproved by the facts taken
as a whole, and elements apparently characterizing the' transaction
as of a different nature must often be disregarded when the general
intention to create an agency appears. The converse of this is true;
and, if such general 'intention does not appear, the relation will not
be created, although there exist some elements of 'agency." Id. 950.
In this case it is apparent that there was no purpose to create an
agency, except a mere executory agreement to create' a so-called
agency to transform the ownership of the debtor, thea-lleged agent,
irtto an ownership by the creditors, the alleged principal, in case of
default in payment of the debt owing for the goods sold.

Nor is the instrument valid as a mortgage. It is presumably
fraudulent, and therefore void, because the vendee, alleged mort~

gagor, waS at liberty to sell in 'the usual course of business. The
goods went into his common stock, and were to pass to purchasers
of the vendee in due Course of business. If it was the purpose to
create an agency, and intrust the goods to the agent, Carpenter,
for sale, as such, why 'Was not such an agreement made in plain and
unambiguous terms? HCarpenter was to sell for the benefit of the
company, why this large indebtedness, showing Carpenter had been
allowed to retain the proceeds of sales for his own benefit? Why
this absence of an accounting ? The conclusion is irresistible that
it was the purpose of the Columbus Buggy Company to give Car
penter apparent ownership-;-a false and delusive credit on the
strength of his possession and apparent ownership. The lien at
tempted to be created dtends not simply to the goods sold at a cer
tain date under a specific order, but purports to extend to goods
paid for, money and notes received for goods already paid for, and
to after-acquired property and money and notes received therefor.
It;S a sort of an omnibus contract or agreement, so drawn as to be
capable of any sort of a construction the. Columbus Buggy Company
might desire to have put upon it to' suit the exigencies of the case'
or the cirCmtlstances as they might arise. It was secret, unfiled,
and unrecorded. As against the creditors of this bankrupt, it is
V'oidboth as a conditional sale and as a mortgage or an instrument
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attempting to create a lien in behalf of the Columbus Buggy Com
pany.

It is claimed by the company that all presumption of fraud has
been overcome. But the court finds no evidence or facts to war
rant any such holding or conclusion. It is apparent that Carpenter
was to sell for his own benefit, inasmuch as he was only to hold
the proceeds until his obligations-nates-were paid, and there is no
suggestion he was to make sales for the company. The following
cases are more or less in point: Hangen v. Hachemeister, 114 N.
Y. 566, 21 N. E. 1046, 5 L. R. A. 137, II Am. St. Rep. 691; Che
mung Canal Bank v. Payne, 22 App. Div. 353, 47 N. Y. Supp. 877;
Quinn Brewing Co. v. Hart, 48 Hun, 393, I N. Y. Supp. 388; Potts
v. Hart, 99 N. Y. 168, I N. E. 605; Russell v. Winne, 37 N. Y. 591,
97 Am. Dec. 755; Southard v. Benner, 72 N. Y. 424. See, also,
opinion in In re Garcewich, 1I5 Fed. 87, 53 C. C. A. 510, 8 Am.
Bankr. R. 151, 152. The trustee in bankruptcy may take advantage
of the invalidity of this instrument the same as a judgment creditor.
It is not such a case as In re N. Y. Economical Printing Co., 110

Fed. 514, 49 C. C. A. 133. As a mortgage it is void as against all
creditors, because made in fraud of creditors. Section 70 of the
bankruptcy act (Act July I, 1898, C. 541, 30 Stat. 565 [u. S. Camp.
St. 1901, p. 3451]) says that; not becau~e of omission to file or refile.

The court holds as matter of fact and conclusion of law that the
trustee in bankruptcy of Beecher__E. Carpenter has title to the bug
gies in question, and is entitled to the possession of same, and that
as against him and the creditors of the bankrupt the said Columbus.
Buggy Company has no lien thereon. An order to that effect will
be entered.

In re McLAREN et at.

(District Court, N. D. New York. November 21, 1003.)

1. BANKRUPTCY-PARTNEHSHIP-EXISTENCE.
Where, on an application for an adjudlcati~n of bankruptcy against

a firm, It appeared that both of the original partners had died, leaving
their interests to certain others, some of whom were minors, and it did
not appear by whom or under what arrangement the firm was subse
quently conducted, except that two persons conducted the business and
committed the acts of bankruptcy alleged, and the continuance of the
partnership was denied by the alleged infant members, an adjudication
would be denied until the existence of the partnership was prov~.

Application to have an alleged copartnership adjudicated a bank
rupt, notwithstanding the interposition by several of the alleged mem
bers of the firm of answers alleging their infancy and denying that
they are members of the firm or copartnership.

Charles S. Aldrich, for petitioning creditors.
Chas. I. Webster, for Ida B. Howard et al.
M. F. O'Connor, for Robert L. McLaren.
Samuel Foster, for Ella McLaren et al.

RAY, District Judge. On the 12th day of October, 1903, certain
creditors of the alleged firm of J. & R. McLaren filed a petition in



836 125 FEDERAL REPORTEB.

involun~arybankruptcy,asking to have said firm and the individual
members thereof adjudged bankrupt, and alleging that the firm is
composed of Sarah McL.aren, John R. McLaren, Ida B. McLaren
Howard, John Howard McLaren, Ella McLaren, David Grant Mc
Laren, as to' all indebtedness owing by said firm and in existence
prior to January I, 1901, and also Robert L.Mctaren, to the ex
tent of the property interests involved in and a part of said copart
nershipbusiness that were devised to him by Robert McLaren.
John Howard McLaren and John R. McLaren file an answer and
consent, duly verified, as follows :

"In the District Court of the United States, Northern District of New York.
"In the Matter ,0fJ. ,& R. McLaren, Alleged Bankrupts.

"In Bankruptcy.. No. 1589.
"At Sand Lake, in said district, on the 6th d.ay of November, A. D. 1903.
"Now,. the. said J. & R. :dcLaren a co-partnership mentioned in said peti

tion appears In this proceeding, and admits, that the said firm of J. & R.
McLaren is insolvent; and that it committed the acts of bankruptcy alleged
in said petition, and expresses its willingness 'to be declared bankrupt within
the purview of the acts of Congress relating to bankruptcy.

"Thomas H. Guy,
"Attorney for said Bankrupts,

"5 Keenan Building,
"Troy, N. Y.

"The United States of America, Northern District of New York, County of
Rensselaer-ss.

"John Howard McLaren and John R. McLaren, being duly sworn each
.deposes and each for himself says, that he is a member of the firm of J.
& R. McLaren, ·the alleged bankrupts herein; that he has read the foregoing
answer and knows the contents thereof, that the same is true of his own
knowledge; and that these two affiants have for several years had the active
management of the business and affairs of the said firm.

"John Howard McLaren.
"John R. McLaren.

"Sworn to before me this 7th day of November, 1903.
"Le Grand M. Turner,

"Notary Public, Rens. Co., N. Y.
"[Seal of Le Grand M. Turner, Notary Public, Rensselaer Co., N. Y.]"

The other alleged partners file answers, each denying that he or she
is a member of such firm or copartnership, or that he or she ever
has been a member of any firm or copartnership, and each denies that
he or she has committed the acts of bankruptcy alleged, and all also
alleging their infancy.

From the answer of Robert L. McLaren (an infant) it appears (and
the facts are admitted on this application) that prior to 1889 two broth
ers, John McLaren and Robert McLaren, were engaged in the knit
goods business at West Sand Lake, Rensselaer Co., N. Y., as co
partners under the fir~ name of '4J. & R. McLaren." September
27, 1889, said Robert McLaren died, and left a will, which was duly
proved, containing the following provision:

"Fourth. I give, devise and bequeath my Factory Investment to my wife,
Sarah McLaren, to John R. McLaren, to Ida D. McLaren, my daughter, to
Robert L. McLaren, my second son, each to share and share alike, when
they are of age. And I hereby appoint John McLaren of West Sandlake,
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Rensselaer County. N. Y., and George French of Korth Adams, Mass., ex
ecutors of this my Last Will and Testament."

These legatees, or some of them, are named in the petition as co
partners in such firm. Just what was done, or what arrangement
was made, does not appear, except that the business was continued
by some persons under the same name. December II, 1894, John
McLaren, the surviving partner, died, and left a will containing this
provision:

"I give, devise and bequeath all my right and title and interest in the knit
ting mill property at West Sandlake to my wife, Jane Elizabeth McLaren,
and my sons, John Howard McLaren and David Grant McLaren, and my
daughter, Ella M. McLaren, in equal shares to my aforesaid wife, two sons
and daughter. .. .. .. 1 also direct that during the minority of my son,
David Grant McLaren and my daughter, Ella M. McLaren, they shall have
no voice in the management of their interests in the knitting mill business,
but that their interest shall be attended to solely by the executors of this
my Last Will and Testament"

Thereafter the business was carried on under the same firm name,
but by whom, or under what arrangement, does not appear, except
that John Howard McLaren and John R. McLaren admit that they
are members of said copartnership, and that they and the firm have
committed the acts alleged. This admission also carries with it, by
implication at least, an allegation on their part that these infants are
members of this copartnership.

When Robert McLaren died, the original copartnership was dis
solved, and the partnership property passed to the surviving partner
for the purpose of winding up the business; and the interest of the tes
tator, when that was done, went, under his will, to Sarah McLaren,
John R. McLaren, Ida D. McLaren, and Robert L. McLaren. It
does not appear that the estate of Robert McLaren was ever settled.
Any firm of J. & R. McLaren subsequently existing must have been
the result of some new agreement. If John McLaren became a mem
ber of the new copartnership (assuming there was one), it was dissolv
ed when he died, in 1894, although his will seems to contemplate a
continuation of the business. The business was carried on under the
same name thereafter it is said. But by whom? Under what agree
ment? ·What property was involved? Ordinarily, an infant cannot
be a copartner, and especially is this true in the absence of an agree
ment. It would seem improper to adjudicate a copartnership bank
rupt because two of the alleged members admit its existence, and
that they are members, all the other members denying any connec
tion with it, and denying the acts of bankruptcy alleged. Possibly
on a trial the court will dismiss as to the infants, and hold the adults
to have constituted the partnership of J. & R. McLaren; but the
facts must all appear, and be admitted or otherwise proved, before
the court can act intelligently. It is undoubtedly true that under the
present law a partnership is an entity, a person, within its meaning.
(In re Meyer, 98 Fed. 976--g79, 39 C. C. A. 368; In re Sanderlin
[D. C.] 109 Fed. 857-859; Collier on Bankruptcy, 61, etc.), but this
fact does not justify an adjudication in such a case as this as against
the alleged partnership, its existence and composition as alleged be
ing denied.
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Adjudication is refused until the uncertainties are removed by a
trial or by an amended petition and other necessary proceedings
wherein the facts are made to appear.

re JOHNSON.

(District Court, E. D. North Carolina. October 17, 1903.)

1. MORTGAGES-DEBT SEOURED~IMPLIE:oAGREEMENT.
Where a mortgage executed bya bankrupt secured a part of the In

debtedness evidenced by certaiilnotes only, and not an open account, an
agreement that th~ account should also be secured by the mortgage
could not be impI1ed in favor of subsequent creditors of the bankrupt.

S. BANKRUPTCY-SECUREDOLAIMS-ApPLJCATION OIl' PAYMENT.
Where a bankrupt was indebted to a creditor on three notes secured

by a mortgage and on an open account which was unsecured, and made
payments without any j~structions as to their application, the creditor
was..entitled to apply the payments on the unsecured indebtedness.

In Bankruptcy.
N. A: Sinclair, for bankrupt.
Jno. H. Cook, 1. G. McCormick, and B. F. McLean, for creditors.

PURNELL, District Judge. The r¢feree herein having filed his
report, this cause waS $et down for hearing, and on September, 17th
was heard' on the exceptions filed by creditors other than Pearsall
& McNair, who file no' exceptions; the exceptions being to conclu
sions oHaw, and not to findings of fact. The report of the referee
as to findings of fact and conclusions numbered I, 2, and 3, to which
there were no exceptions,' is affirmed. Exceptions are confined to
conclusions numbered 4 and 5.

The fourth item in the report is thus stated, in substance, omit
ting details ~The creditors contend that the rents received from the.
mortgaged property, $313, and which ought to have been received
therefrom by the bankrupt; ,the proceeds of timber cut, $1,000, and
tar obtained from the mortgaged land; and the amount received
from insurance on a house burned located on the ,land, amounting
to $1,S86.47-"are by legal effect" payments upon the mortgage debt.
The referee finds the $1,S86.47 is the total amount of the said rents,
timber, and. insurance; that the proceeds of timber and rent of
turpentine boxes on the Murphy land-$20I.92-waS paid to Mc
Nair & Pears.all, but the balance was not so paid, but was used in
improving the mortgaged property, payment of insurance on the
houses thereon, for taxes, and merchandise indeotedness generally.
The three $1,000 notes ,hear no credits of money paid McNair &
Pearsall, but the payments made to them are credited on the general
account. The bankrupt never directed how the amoullts paid should
be credited•. The referee held "that McNair & Pearsall had the priv
ilege of applying all payments to the general merchandise account,
if they elected to do so," and that th¢ three $1,000 notes should not
be credited by implication of law with the aforesaid $1,586.47.
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The fifth finding is so closely allied to the foregoing that it may
be considered as a part thereof, and is as follows:

"That the mortgage provides that the failure to pay either of the three
$1,000 notes shall have the effect of immediately maturing the mortgage in
debtedness, including the line of credit; that none of the three $1,000 notes
have been paid or renewed; that on February 12, 1898, the merchandise in
debtedness exceeded $800, and that at no time since that date was the said
merchandise indebtedness less than $800. The undersigned ruled that, this
clause in the mortgage gave to McNair & Pearsall the right to treat the whole
indebtedness as due, but this right was one which McNair & Pearsall could
exercise or not, at their pleasure."

On February 12, 1897, being in embarrassed circumstances, to
settle an existing indebtedness and to establish a line of credit bank
rupt executed a mortgage to McNair & Pearsall on six tracts of land
to secure three notes of $1,000 each, payable one, two, and three
years after date, and a line of credit, not to exceed three years, for
$400, which might, at the option of McNair & Pearsall, be increased
to $800. The provision of the mortgage is as follows:

"That whereas, said James H. Johnson, one of the parties of the first part,
is justly indebted to the said McKair & Pearsall, in the sum of three thou
sand dollars, as evidenced by his notes of even date herewith, each in the
sum of $1,000, payable, one, two, and three years after date respectively and
all bearing interest from date at the rate of six per centum per annum:
and whereas, the said McNair & Pearsall, by contract in writing, dated Feb.
4th, 1897, have agreed to sell to said James H. Johnson, goods, wares and
merchandise of the kind kept by them to the amount of $400, and as the
same are paid tor by the said Johnson to sell him other goods, wares, and mer
chandise to said amount, that is to say, have agreed to give to said Johnson a
line of credit to the amount of $400. which 'line of credit' the said McNair &
Pearsall may at their option increase to an amount not at any time to exceed
$800. the sale of such goods to be on a cash basis and to bear interest from
dates of sales at six per cent. per annum and the total amount of such liDE.
of credit to be due and payable upon the first default in the payment ot
either of the notes above mentioned, or sooner upon the first failure of said
Johnson to comply with the terms of his said contract of Feb. 4th, 1897, to
which reference is hereby made."

It was further agreed that Johnson should have the buildings
insured, and in case of loss the insurance should be paid to McNair
& Pearsall, to be applied as far as it may extend to the satisfaction
of the mortgage. The line of credit was not to extend beyond three
years, unless otherwise agreed between the parties. Then follows
the power of sale in case of default. The mortgage debt matured on
the default of the mortgagor, to wit, 1900. From that time on we
have a debt secured by the mortgage and an account without se
curity, unless there was an agreement between the parties, as pro
vided, varying the terms of the written contract. It is admitted there
was no such written agreement, and no express agreement of any
kind. Then the question arises, can an implied agreement vary
the written agreement, or be considered as such an agreement as
was contemplated in the written contract? The court feels no hes
itancy in holding this question must be answered in the negative. An
agreement to vary a written contract must be of equal dignity with
the contract-in this case a written agreement under seal. This
left a secured and an unsecured debt. The mortgage was recorded,
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and never'satisfied as provided for by the laws of the state. It was
therefore notice to all of its existence, and no legal presumption can
arise in favor of subsequent creditors of the mortgagor, as it ap
pears those questioning the dealings between the mortgagor and
mortgagee are. That a creditor has a right, in the absence of in
structions to the contrary, to credit payments on an unsecured debt,
and would naturally do so, rather than on a secured debt, is too well
settled to be questioned. This is what the creditor did. Courts are
very reluctant to disturb contracts and dealings between parties, es
pecially at the instance of subsequent creditors, when both parties
still adhere to these dealings, and there is no fraud upon the rights
of third parties in a position to complain. The subsequent creditors
are not in such positiop. They gave c,redit to the bankrupt without
inspecting the records for liens on his property, assumed the risk,
and must abide the consequences~ The mortgage must be satisfied
first, as decided by the referee. The questions pressed by these sub
sequent creditors are interesting, but they are not in a position to
question dealings between the parties which occurred several years
before they became creditors.

The referee is therefore affirmed.

In re OLEWINE.

(DIstrict Court, M. D. Pennsylvania. November 12, 1903.)

No. 343.

1. BANKRUPTcy-AsSETs-ExEMPTION--LIQuoR LICENSE.
A liquor !1cense, though transferable only with the approval of the

court of quarter sessions which granted it, and not subject to seizure on
execution, is not only part of the bankrupt's assets, but may be claimed
by him as part of his exemption.

In Bankruptcy. Exceptions to report of referee disallowing ex-
emption.

W. C. Sheely, for bapkrupt.
Donald P. McPherson. for creditors.

ARCHBALD, District Judge. A liquor license in Pennsylvania,
being transferable only with the approval of the court of quarter ses
sions which granted it; is held to be a privilege so purely personal that
it does not pass on the death of the licensee to his legal representative
as an asset of his estate (Grimm's Estate, 181 Pa. 233, 37 At!. 403),
although there may be, under certain circumstances, a qualified re
sponsibility for it (Buck's Estate, 185 Pa. 57, 39 Atl. 821, 64 Am. St.
Rep. 816; Mueller's Estate, 190 Pa. 601, 42 Atl. 1021); nor will a
contract for the sale of it be specifically. enforced (Cronin v. Sharp,
16 Pa. Super. Ct. 76). It was nevertheless decided in Re Becker, 3
Am. Bankr. ~. 412, 9S Fed. 407. that, having a recognized transfer-

, 1. Franchises and licenses as assets in bankruptcy, see note to Fisher v.
Cushman, 43 C. C. A. 389.
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able value, it goes to the trustee in bankruptcy, to be disposed of by
him for the benefit of creditors; and a similar ruling was made with re
gard to such licenses in Massachusetts. In re Brodbine, 2 Am. Bankr.
R. 53,93 Fed. 643; Fisher v. Cushman, 4 Am. Bankr. R. 646, 103 Fed.
860. It is in this respect like a seat in a stock exchange (Hyde v.
Woods, 94 U. S. 523, 24 L. Ed. 264; Sparhawk v. Yerkes, 142 U.
S. 12, 12 Sup. Ct. 104, 35 L. Ed. 915; Page v. Edmunds, 9 Am.
Bankr. R. 277, 23 Sup. Ct. 200, 47 L. Ed. 318), a stall in a market (In
re Gallagher, 16 Blatch£. 410, Fed. Cas. No. 5,192; In re Emrich, 4
Am. Bankr. R. 89, 101 Fed. 231), or a salable office (Ex parte Butler,
I Atk. 210); all of which have been held to be a part of the bankrupt's
estate, and to pass to the trustee. But, if a license so far possesses
the character of property as to be available in this way for the bene
fit of creditors, it is difficult to see why it cannot be claimed by the
bankrupt as part of the exemption allowed by the state law. The
ground on which this right was denied in Re Myers, 4 Am. Bankr. R.
536, 102 Fed. 869, seems to be that, as the exemption is only allowed
on execution or distress for rent, and with respect to property liable
thereto, it cannot be made to cover a license which is not capable of
being so seized. But, carried to its legitimate result, this would ex
clude the bankrupt from his exemption altogether, proceedings in
bankruptcy not being an execution; and if, on the other hand, it be
assumed that they are such in effect, as in some respects is true
(Longstreth v. Penno_ck, 20 Wall. 575, 22 L. Ed. 451; 'In re Hoover
[D. C.] II3 Fed. 136), if competent to reach and appropriate the
license of the bankrupt, as they are, he ought by the same logic to be
able to claim and retain it on his part by virtue of his exemption, hav
ing been so seised. Indeed, considering the character of the license,
it would seem to be peculiarly fitting that he should be allowed to
keep that which has been granted to him by the quarter sessions as a
personal privilege, rather than that it should be turned over by the
trustee to a stranger, subject to the uncertainty of approval by that
court.

The exceptions are sustained, the report of the referee is set aside,
and it is ordered that the bankrupt be allowed to retain his license
under his exemption.

In re MORRIS.

(District Court, E. D. Korth Carolina. November 21, 1903.)

1. BANKHUPTCY-ATTOHNEY'S FRE-SCHEDULING AS UNSECURED CLAIM-EFFECT.
Where the attorney representing a bankrupt schedules a claim for a

fee as an unsecured debt having priority by agreement, it will he treated
as such, and not allowed as a priority, tbough Bankr. Act July 1, 1898,
c. 541, § 64, 30 Stat. 563 [U. S. C<lmp. St. 1901, p. 3447], enacts that the
attorney's fee provided for is a priority to be paid in fuB, the allowance
of which is within the discretion of the judge.

2. SAME.
The allowance of an attorney's fee in bankruptcy Is in the discretion

of the judge, and payments of fees in contemplation of bankruptcy are
valid only in so far as sUbsequently approved by the court.

In Bankruptcy.
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PURNE:L'L;District Judge.: This matter 'coming on to be heard,
and being heard upon the affidavit of Donnell·Gilliam, Esq., and upon
the tecommendation of Jas. R,:Gaskill, a referee in bankruptcy. to
whom the cause was referred, thllt an attorney's fee-of $50 be allowed
said attorney.

In the petition and schedules there appears an attorney's fee of
$200, as art unsecured debt, havirtg priority by agreement. A peti
tion asking: for the allowance of an -attorney's fee of $200, under the
act of July 1,18gB, c. 541, § 64; 30 Stat. 563 [U. S. Compo St. 1901, p.
3447], was: filed, and refused by the judge. Under this section, the
attorney's fee provided for is apriority to be paid in full, the allow
ance of which is in the discretion of the judge. It would be irregular,
as the bankrupt and attorney have seen proper to schedule this claim
as an unse~ured debt, _to take it out of the class in which they have
placed 1t1 and order it, or any part of it, to bepa1d as a priority. If it
is a debt as scheduled, it must be' so proved and allowed as other debts
are proved and allowed, artd claimant would be allowed the dividend
declared>6n the class of· debts to which his claim belongs, and no
more, no less. He cannot schedule it as an unsecured debt, and then
claim itasa priority. This court has, by rule; fixed the maximum
fee in volUrttary proceeding's,' where there is no unforeseen litigation
or extra'ordirtary services, at $50, as in this proceeding there has
been norte.. .In re C::t,rr & Co. (D. C.) Il7 Fed. 572. The entry of
$200 in lIhe' schedules was in violation of this nile. Under any cir
cumstances,the allowance bfan ~ttorney's fee is -in the discretion
of the judge, and payments elf' fees in contemplation of bankruptcy
are valid only in so bras sUbsequently approved by the court. In
re Kross, JAm. Bankr. R.'t8g,¢ Fed. 816; Collier (3d Ed.) 373.

.This court hias liad occasion in many cases' to consider the question
of allowance'ito attorneysi ,and, it is probable,expressed some im
patience at beiJ.!ig plagued and harassed by unreasonable requests to
exercise the discretion conferred, by the bankruptcy act. But the
court has established rules, and adhered to them strictl,Y. In volun
tary cases; these views are expressed in Re Smith, 5 Am. Bankr. R
559, lOS Fed'39. In irtvolurttary cases,in Re Carr & Co., supra, to
which the attention of referees and attorneys practicing before them
is again called. The application for attorney's fee in the case at
bar does not comply with the rule, and the attorney having elected
to schedule it as an unsecured' debt in violation of the rule at this
time-thedividendshett not'being before the court-it would be
improper to take it out of its class and allow it as a priority.
. The order· asked for is refused•.
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In re STEVENSON.

(At Chambers, in St. Louis, Mo. November 4, 1903.)

1. COURTS-SPECIAL SESSIONS-INFORMALITY IN CALLING.
Where a judge who had power to fix terms of court, and to hold spe.

cial sessions at such times as he might deem expedient, having fixed
regular terms and the limit of their duration, at the close of one of
such terms, instead of adjourning court sine die adjourned to the next
secular day, his action was equivalent to the convening of a special ses
sion to commence on that day, and the court had the same power to
transact business thereat as though a formal order had been entered
calling such session in the absence of any statutory provision requiring
such order.

2. SAME-ADDITIONAL JUDGE FOR INDIAN TERRITORy-POWERS.
The additional judge for the Indian Territory appointed under Act

June 7, 1897, c. 3 (30 Stat. 62), which provides that he shaIl hold court
at such places as shaIl be designated by the appellate court, and "shaH
have all authority, exercise all powers, perform like duties and receive
the same salary as other judges of said courts," when holding a term of
court under assignment from the appellate cOllrt has the sallie power to
caIl and hold a special session after the close of the regUlar term, to
dispose of unfinished business, as the judge of the distrIct would have.

8. SAME-LEGALITY OF SPECIAL SESSION-SIMULTANEOUS HOLDING OF REGULAR
AND SPECIAL TERMS.

A special term of court may lawfully be held while a regUlar term
is in session at another place in the same district, where there are two
judges each having authority to hold court in such district.

At Chambers. On application for writ of habeas corpus.
S. C. Price, for petitioner.
James E. Humphrey, Asst. U. S. Atty., for the Indian Territory.
D. P. Dyer, U. S. Atty., for respondent.

THAYER, Circuit Judge. The above-named petitioner made ap
plication to me, at chambers, for a writ of habeas corpus to secure
his release from the United States penitentiary at Ft. Leavenworth,
Kan., where he is now serving out a term of imprisonment which was
imposed upon him May 13, 19o1, by the United States court for the
Southern District of the Indian Territory, sitting at Pauls Valley, in
said district. He appears to have been convicted upon his plea of
guilty of the offense of selling liquor within the Indian Territory, and
was sentenced to two years and six months' imprisonment in the
United States penitentiary at Ft. Leavenworth, Kan., and to pay a
fine of $250. In his petition for the writ he alleged that he was unlaw
fully restrained of his liberty by the warden of the penitentiary for
the following reasons: That is to say, for the reason that the term
of court at Pauls Valley, as fixed by law and the order of court, had
expired before the petitioner was brought to the bar of the court and
required to plead to the indictment or was sentenced, and that the
judge of said court, Honorable John R. Thomas, had no authority of
law for holding said court, either at the time the petitioner pleaded
guilty to the indictment or at the time he was sentenced. His con
tention is that, as the term of court at Pauls Valley had ended at the

f 3. See Oourts, vol. 13, Cent. Dig. § 245.
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time of his conviction, the sentence, when imposed, was, and ever
since has been, utterly void, and that he is entitled to his discharge
by the writ of habeas corpus.

The facts upon which this contention is based are not denied, but
upon hearing before me were fully admitted, arid are as follows: The
United States court in the Indian Territory was created on March I,

1889, with one judge (Act March I, 1889, c. 333, 25 Stat. 783). The
seventh section of that act provided that two terms of court should
be held each year at Muskogee, in said territory, on the first Monday
in April and September, "and such special sessions as may be neces
sary for the dispatch of the business in said court at such times as
the judge may deem expedient; and he may adjourn said special ses
sions to any other time previous to a regular term." By an act of
Congress approved May 2, 1890 (26 Stat. 81, c. 182), and by the thir
tieth section thereof, the Indian Territory was divided into three divi
sions, to be known as the first, second, and third. By the same act
the United States court for the First Division was directed to be held
at Muskogee, for the Second Division at South McAlester, and for the
Third Division at Ardmore. The clerk of the court was required to
appoint a deputy for each division in which the clerk did not himself
reside, at the places in such division where the terms of court were to
be held. The same section of the act further required the judge of
said court to "hold at least two terms of said court each year in each
of the divisions aforesaid, at such regular times as said judge shall
fix and determine." By another act of Congress approved on Match
I, 1895 (28 Stat. 693, c. 145), the Indian Territory was divided into
three judicial districts instead Qf three divisions, which were to be
known "as the Northern, Central, and Southern Districts," in which
districts "at least two terms of the United States court in the Indian
Territory" were required to be held each year at each place of holding
court in each district, "at suchregttlar times as the judge for such dis
trict shall fix and determine." This act provided that the Southern
Judicial District should consist of all the Chickasaw country, "and the
places of holding courts in said district shall' be at Ardmore, Purcelle,
Pauls Valley, Ryan, and>Chickasha." The act further provided for
the appointment of two additional judges of the United States court
in the Indian Territory, one of whom should be the judge of the
Northern District, the otherthe:judge of the Southern District, and
that the judge of the United States court in the Indian Territory then
in office should, from and· .after the, appointment of the other two
judges, be the judge of the Central District, and that said judges
should reside in the judicial districts for which they were appointed.
The act further declared that "the: judges shall have within the judi"
cial districts for which they' are appointed, all such authority both in
tcrm time and vacation, as to all matters and causes, both criminal
and civil, pending or that may be brought in said districts and shaH
have the 'same superintending control over commissioners' courts
therein and the'same authority in the judicial districts to issue writs
of habeas corpus," etc., "as is now by law vested in the judge of the
United States court in the Indian Territory or in the Circuit and
District Courts of the United St~tes." The eleventh section of said
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act created a Court of Appeals in the Indian Territory composed of
nisi prius judges, to be presided over by the judge oldest in com
mission as Chief Justice of said court. By an act of Congress ap
proved on June 7, 1897 (see 30 Stat. 62, -84, c. 3), provision was made
for the appointment of one additional judge for the Indian Territory,
and the act declared that "the appellate court of said territory shall
designate the places in the several judicial districts therein at which
and the times when such judge shall hold court; and courts shall be
held at the places now provided by law and at the town of Wagner
and at such other places as shall be designated by said appellate
court; and said judge shall be a member of the appellate court and
shall have all authority, exercise all powers, perform like duties and
receive the same salary as other judges of said courts and shall serve
for a term of four years from the date of appointment." In pursuance
of this latter act, Hon. John R. Thomas was appointed as such addi
tional judge on July I, 1897. Judge Thomas appears to have been
the judge who held the court at Pauls Valley when the petitioner was
convicted and sentenced.

On January 20,1900, an order was made by the United States court
in the Indian Territory for the Southern District by Judge Townsend,
judge of that district, fixing the terms of the United States court for
the Southern District of the Indian Territory, and by that order it
was directed that terms of court should thereafter be begun and held
"at Pauls Valley on the eighth Monday after the first Tuesday in Oc
tober and the second Monday after the first Tuesday in April, and
each term may continue in session three weeks."

After the appointment of the Hon. John R. Thomas in the manner
and form aforesaid, to wit, on April 4, 1901, the United States Court
of Appeals for the Indian Territory made the following order: "That
the Honorable John R. Thomas, additional judge of the United
States court for the Indian Territory, shall, until otherwise ordered
by this court, hold court in the Northern Judicial District of the
Indian Territory at the places therein provided by law, at the times
fixed therein by the judge of the Northern District, in pursuance of
law, and in addition thereto said additional judge may hold court at
Pauls Valley, in the Southern Judicial District of the Indian Terri
tory, at a term of the United States District Court to begin on the
15th day of April, 1901." In pursuance of this order, Judge Thomas
appeared at Pauls Valley on April 15, 1901, being the second Monday
after the first Tuesday in April, and opened a term of court. At the
expiration of three weeks, to wit, on Saturday, May 4, 1901, the court
did not adjourn sine die, but arose until the following Monday morn
ing, May 6th, and on that day resumed its session pursuant toad~
journment on the previous Saturday. Thereafter, on May 7, 1901,
the petitioner was arraigned and pleaded guilty to the indictment, and
on the succeeding 13th day of May, 1901, the court having continued
its session without interruption until that day, he was sentenced in
the manner and form aforesaid.

It was also conceded that the United States court for the South
.ern District of the Indiau Territory was convened at Ardmore in
regular session on Monday May 6, 1901, the term at that place being
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held by Judge Townsend while Judge Thomas was still engaged in
holding a session of thecburt at Pauls Valley. The-court was in ses
sion at Ardmore, as it seems, on Monday, May 13, 1901, when the
petitioner was sentenced, and it did not adjourn at that place until
July 3, 1901.

Counsel for the petitioner invoke the doctrine; which is supported
by much authority, that where the length of a term of court is pre
scribed by statute a1tactsdone by the court after the prescribed
period has elapsed are coram non judice and void. 'Garlick v. Dunn,
42 Ala. 404; Wightman v. Karsner, 20 Ala. 44h White v. Riggs, 27
Me. It4; Archer v.Ross, 3 Ill. 303; Davis v. Fish, I G. Green, 406,
413, 48 Am. Dec. 387. See, also, Lipscomb v; State, 76 Miss. 223,
249, 25 South. 158; Horton & Heil v. Miller, 38 Pa. 270. And
counsel urge that the same doctrine obtains where judges are em
powered to fix the times and places for holding terms of court, and
an order has been made in pursuance of _such authority, fixing the
time for holding a given court and the length of that term. They
urge that such an order, when made, has the force and effect of a
legislative enactment; citing 21 Ene. of PI. & Pro p.612. The argu
ment in opposition to the above contention resolves itself into three
propositions: First, that Judge Thomas, having been duly assigned
to hold the court at Pauls Valley on April 15, 1901, by order of the
United States Court of Appeals made on April 4, 1901, had the right
to continue the session at that place until the pending business of
the court -was disposed of, or, in other words, that it was a term
created by the appellate court; second, that Judge Thomas was
vested by :law with all the powers of any other of the judges in the
Indian Territory;' that while assigned to duty in the Southern Dis
trict of the Indian Territory 'he had the same powers as Judge Town
send, the regular judge of that district, and that among these was the
power to call and hold a special session, and that the order adjourn
ing court on Saturday,; May 4, 1901,-to Monday, May 6, 1901, was
tantamount to ordering a special term to begin on the latter day;
and, third, that the court so held was, in any event, a court de facto,
and that, as the petitioner went to trial at such term without chal
lenging the right of the court to' sit and try him, the sentence im
posed was, at most, simply erroneous, and not void, and that it can
not be successfully challenged by habeas corpus.

The order of the Court of Appeals in the Indian Territory, which
was made on April 4, 1901, assigning Judge Thomas to hold the court
at Pauls Valley, cannot be construed fairly as creating a new term
of court at that place, to be held by Judge Thomas irrespective of the
existing order fixing terms of court at Pauls Valley. The order was
manifestly made in view of the well-known fact that a term of court
at that place had already been fixed by an order made by Judge
Townsend on January 20, 1900, the intention being that Judge
Thomas should hold that court as well as the courts in the Northern
Judicial District at the times which had been theretofore fixed for
the holding of courts in that district. There is nothing in the order
in question which indicates that the judges of the Court of Appeals
intended thereby to create new terms of court or to designate new
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places for holding court, although the act of June 7, 1897 (30 Stat.
84), empowered them to do so if they thought proper. They simply
undertook to designate the places in the Indian Territory where the
additional judge should hold court, without altering any orders pre
viously made as to the places where courts should be held and when
terms of court should begin.

Conceding, therefore, as I feel disposed to do, that Judge Thomas
was assigned to hold a term of court at Pauls Valley, the time for the
commencement of which had been prescribed by an order previously
made in the Northern District of the Indian Territory, does it follow
that all acts done by him from and after May 4 or May 6, 1901, were
void? It is too plain for controversy that after he commenced the
term at Pauls Valley he had all the powers of Judge Townsend,
the regular judge of the Southern District. The act of June 7, 1897,
under which he was appointed, leaves no room for doubt on that
point, because it provided that the additional judge "shall have all
authority, exercise all powers, perform like duties and receive the
same salary as other judges of said courts." 30 Stat. 84, c. 3. What
ever acts Judge Townsend could lawfully do and perform Judge
Thomas could in like manner perform. Their powers and functions
cannot be differentiated. It was within the power of Judge Town
send to hold "such special sessions as may be necessary for the
dispatch of business * * * at such times as the judge may deem
expedient," for the act of March I, 1889, supra, conferred that power
on the United States judge in the Indian Territory, and it was not
taken away by any subsequent act, but was expressly continued and
confirmed by the act of March I, 1895 (28 Stat. 693, c. 145), and by
the second paragraph of the second section of that act. Had Judge
Townsend been holding court at Pauls Valley when the 4th day of
May, 1901, arrived, and the business of the court was not concluded,
he could have appointed a special term to begin on the following
Monday, May 6, 19°1, or he could have amended the order of Janu
ary 20, 1900, making the term to continue for two weeks longer.
That order having been made by the judge, and not being a legisla
tive enactment, was subject to amendment at any time by the same
authority that had made it. Judge Thomas had the same power.
It is said, however, that on May 4, 1901, no formal order was made
prolonging the term or appointing a special session, but that the
court merely adjourned to the following Monday. Such action on
the part of Judge Thomas was fully tantamount, in my judgment,
to ordering a special session to begin the following Monday. The
law looks at the substance of things, rather than the form, and,
where a court possesses the power to appoint and hold a special
term of court at a future day, it matters very little whether it ad
journs to that day, as in the case in hand, or adjourns the term which
it is holding sine die, and at the same moment appoints a special ses
sion for such future day. In either event, the same result is accom
plished, and, if litigants in cases pending before it are given notice
by the order of adjournment that the court will resume its sessions
on a certain future day, it would seem that they' are not prejudiced,
and have no just ground to complain, although the court does not
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make a "f6rmal order calling a special session.. If th~~power to ap
point· and hold a special session resides in the judge, it would seem
that the manner and form of its exercise is not of much importance,
unless a statute requires the power 'to be exercised in some particular
manner. United States v. The Little Charles, 26 Fed. Cas. 982, 1
Brock, 380; Mattingly v. Darwin, 23 Ill. 567. .

Some stress has been laid, in argument, on the fact that a regular
term of court convened at Ardmore on May 6, 1901, and that the
assembly of the court there necessarily terminated the sessions of
court at other places in the Southern District of the Indian Terri
tory, particularly at Pauls Valley. This might have been the effect
of the Ardmore session, if there had been but one judge in the dis
trict who was empowered to hold the courts in the district and
whose presenc-e was required at Ar~more. Archer v. Ross, 3 Ill.
303. But it is not perceived that any such difficulty is encountered,
or that any such consequence ensues, when there are two judges
in a district or circuit, eacl:t of whom is empowered to hold its courts.
In that event it is not impossible to have two courts in session in
different parts of the. s~me district. Besides, the holding of two
courts in different partsef the district, or at the same place in the
district, when there are two or more judges having co-ordinate pow
er, tends to the prompt dispatch of public business, and should be
encouraged.. The point made by counsel for the petitioner that the
term at Pauls Valley ended when the term at Ardmore commenced
is not well taken, and must be overruled. The idea that one judge
must discontinue the trial of cases in one part of the district because
another judge has opened a term of court elsewnere in the district
rests upon no substantial foundation of reason or authority.

A number of cases have been cited by counsel for the respondent,
notably Smurr v. State,105 Ind. 133, 4 N. E. 445, in support of the
proposition that although the term at Pauls Valley, after May 4,
1901, was held irregularly; still the court acted under color of au
thority, and its acts were not void, so that a writ of habeas corpus
will not lie to obtain the petitioner's release. But, without entering
upon an investigation or discussion of this point, it will suffice to
say that for the reasons above indicated I am Qf opinion that the
term at Pauls Valley was held by authority of law after May 4,

.
1190·I: that it was in fact a special term at that l:?lace which Judge
Thomas was authorized to convene and did convene; and that the
petitioner has no just cause to complain.

The writ of habeas corpus is accordingly discharged.
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1. TRUST-AGREEMENT CREATING CONS'l'RUED-RwHTS OF PARTIES DETERMINED.
Complainant was the holder of certain stock of a corporation as col·

lateral security for notes of a lumber company. At the instance of
such company, and for its benefit, she transferred the stock to defendant
bank to carry out an agreement of the company to give defendant a
majority of the stock for voting purposes for the term of five years,
the company covenanting with complainant to pay any assessments
against the stock. Defendant executed to complainant a receipt reciting
that the stock was not delivered as security for any debt, but in com
pliance with the agreement of the company, and was to be held for voting
purposes only, complainant to receive any dividends paid thereon. It
further provided that the stock might be reissued in any other name
at the option of defendant, which should return an equal number of
shares at the end of five years; that complainant should pay any as
sessments on the stock, but if not so paid, and paid by defendant, it
should recoup itself with interest out of subsequent dividends, holding
the stock in the meantime as collateral security. Defendant caused
the stock to be reissued in the name of an employe, as it also did other
stock which it held in pledge from the lumber company. An assessment
was SUbsequently made on the stOCk, which the lumber company paid
on the amount of stock it had in pledge with money lent it by defend
ant and charged to its account. The assessment was not paid on any
other stock, and it was all sold for the nonpayment and bought in
by the corporation which issued it. Defendant did not notify complain
ant of the assessment, nor that her stock had been reissued, and she had
no knowledge of such facts. Defendant, having bought the interest of
the lumber company in the pledged stock at execution sale, caused a
certificate to be issued for the exact number of shares received from
complainant, which it tendered to her at the expiration of the five years,
conditional on her paying it the amount of the assessments paid thereon,
which she refused to do, and thereupon she brought suit to recover the
stock. H elll, that the agreement under which the stock was delivered
created a trust which bound defendant as trustee to return the stock
unconditionally at the stipulated time, unless after notice to complainant
of the assessment, and her failure to pay the same, it exercised its option
to pay it and to look to future dividends for repayment; that having
caused the identity of her stock to be lost and failed to notify her of
any assessment thereon, or to pay the same itself it could not charge her
with the amount of assessments which had been paid on the substituted
stock by her pledgor.

Appeal from the Circuit Court of the United States for the North
ern District of California.

For opinion below, see 106 Fed. 574.
This suit 'Was originally brought in the superior court of the city and coun

ty of San Francisco by Frances J. P. Moore against the Bank of British
Columbia, a corporation, the Moore & Smith Lumber Company, a corporation,
the Sanger Lumber' Company, a corporation, and Walter Young, and was
thereafter removed to the Circuit Court of the United States for the Northern
District of California, where, after the death of l!'rances J. P. Moore, a bill
of revivor was filed by A. D. Moore, the duly appointed, qualifl.ed. and acting
executor of her estate, in pursuance of which blll, and upon stipulation of
the respective parties, the suit was revived and continued by A. D. Moore,
executor of the will of Frances J. P. Moore, deceased, as complainant,
against'the defenpants Bank of British Columbia and Walter Young, thb
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other defendants having been dismissed on motion of the complainant. The
purpose of tbe su,it wai\,therecovery by the ~omplainant from the defend
ant bank of 5,OOO%, shares of the capital stoc!§ of the Sanger Lumber Com
pany. A. motion for the appointment of a receiver afthe stock pending the
litigation }v,B.S lUade in and denied by the court below (106 Fed. 574), the court
tben bein~rofthe opinion that it did not appear that the' complainant would
probably prevail in the cause. After a trial upon the merits, however, the
eourt below decreed that the defendant bank deliver to the complainant, A.
D. Moore, as executor of, the last will of FIances J. P. Moore, deceased,
eertificates for 5,(){){)%,' shares of the stock of the Sanger Lumber Company,
duly Indorsed, upon the payment by the executor to the bank, within a stated
time, of the sum of $70,231.01, with certain interest, aggregating about
$98,000, and that, in case of the executor's failure to pay the whole of the
prmcipalsum and interest, all right, title, and interest of the said Frances
.T. P. Moore nndof, the saidA. D. Moore, the executor of her last will, and
of her estate, itlthe said shares' of stOCk, be foreclosed and extingUished,
and that neither the said A; D. Moore, as such executor, nor any other
representative of her estate, have any further right to demand any stock
of the Sanger Lumber Company from the defendant bank, nor any claim
or right or demand Whatsoever against the bank growing out of tbe matters
in dispute. Neither party was satisfied with this decree, and from it both
the complainant and the defendants appealed. to this court, the formel' claim
ing the right to the stock in question absolutely, and without any payment or
condition, and the latter contending that the complainant is not entitled to
any of the stock upon any t~rms or conditions, and certainly not without
making the payment required by the decree.

The case shows that on the 18th day of September, 1894, the following
written agreement was executed by and between the Moore & Smith Lumber
Company, A. D. Moore, a. C. Smith, and the defendant Bank of British
Columbia:

"Agreement made thIs 18th day of September, 1894, between Moore &
Smith Lumber Company, hereinafter called the Company, and A. D.Moore
and.H. C. Smith, arid the Bank of British Columbia; hereinafter called the
Bank.

"Whereas, the Company Is Indebted to the Bank In the sum of one
hundred thousand dollars, secur~ by a mortgage of the Port Discovery-Mill,
and certain. lumber lands ill the' State of· Washington. (Which mortgage also
secures the other indebtedne'ss'of the Company hereinafter mentioned); and
in the sum of seventy thou$q:nd dollars,. secured by pledge to the Bank of
thre~ notes of the Kings River Lumber Company each for the sum Of fifty
six thousand1hvo"hundred and fifty dollars, and in the sum of fourteen
J:lUndred and ninety dollars, secured by pledge to the Bank of a certificate of
stock of the.Paclflc Pine ~umber Company, .. and whereas the Kings' River
Lumber Company Is indebted, to the Bank in the sum of ten thousand ddllars,
and whereas it is proposed among certain creditors of the KingsRiver Lum
',!Jer Company to. form a Dewcprporation to be called the Sanger Lumber
Company' and t'h'at such crlMltors of the Kings River Lumber' 90mpany
shall assign their claim against the Kings River Lumber Company to the
Sanger Lumber Companyin,e:J;clHlnge for the stock of the Sanger Lumber
Company: . ,". , ,

"Now, if said new corporation Is formed .and said aI'rangementgoes into
effect among the creditors of the Kings Rivel' Lumber Company. the Bank
hereby agrees to~ke stoC:;k in tbe Sanger Lumber Company at its, ,par
value to the amQ1lllt equal to. said three notes of the Kings River Lumber
Company, and said $10,000 I1Elbt of theI\:ings River Lumber Company, and
~aid$l,49() debt of the Company, In all amounting. to $180,240; and will
assign all of said notes and, debts toeaid Sanger Lumber Company in pay
ment of its stock, such assignment to be without recourse against the
Bank or any indorsers onMi,d Aotes, including the Mqore & Smith Lomb,e).'
Co~pany, and the assIgnment of the note evidencing the $1,490 dept:to bear
upon its face the, stipulation that the Sanger LUjDber Company shall loo\t
for its payment only to., the said certificate securing. it; ,and the interest o~
said. three nqtes ·olthe Kings River Lumber Company to be indorsed
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thereon as paid up to the time of their delivery to the Sanger Lumber Com
pany, and will deliver said certificate to the Sanger Lumber Company.

"The company will convey by a deed absolute to the Bank or its nominee
the said Port Discovery Mill and said lands in Washington, and the Bank
will cancel and deliver up to the Company said $100,000 note and said $70,000
note.

"The Bank shall· then open an account with the Company in which the
Company shall be debited with said sum of $100,000 and all taxes, insurance,
and expenses connected with said mill and timber lands and the sum of
eighty-one thousand four hundred and ninety-one dollars, being the actual
cost to the Bank of the stock of the Sanger Lumber Company, and with
interest on such amounts at the rate of six per cent. per year from July
1st, 1894, and shall be credited with any dividends on said stock of the
Sanger Lumber Company, and with the proceeds of any sales of said stock
made under the permission hereinafter given, and with the proceeds of
any sales of the said mill property or timber lands made under the per
mission hereinafter given, and with all sums paid to the credit of said ac
count by the Company, and with interest on all such credits at the rate
of six per cent. per year, the interest so to be charged and credited to
be adjusted and charged and credited at the end of each six months.

"The Bank shall hold said stock of the Sanger Lumber Company and
said mill and timber lands as security for the amount due to it as shown by
said account, and may any time sell said mill or any part of the whole
said timber lands for any price it pleases, provided that if at any time it
can sell said mill and lands for $100,000, it shall be bound to do so; and it
may at any time sell not more than one-half of said stock of the Sanger
Lumber Company for any price it pleases, giving the Company, however,
the preference of purchasing at the price the Bank is willing to accept_

"At any time within five years from the date thereof, the Company may
pay the Bank the balance of debt shown by said account, and on such
payment the Bank shall cause to be conveyed to the Company all then
remaining unsold of said mill and timber lands, and shall transfer and
deliver to the Company all then remaining unsold of said stock of the
Sanger Lumber Company.

"At the end of five years from the date hereof the balance of debt shown
by said account shall be due and payable by the Company to the Bank,
and if not paid, the Bank may foreclose its lien for the same against
said mill and timber lands, and in any action of such foreclosure shall be
allowed a counsel fee at the rate of five per cent. upon the amount found
due, and may sell any or all of said stock of said Sanger Lumber Company
then remaining unsold at either public or private sale with or without notice
and without any previous demand upon or notice to the Company, and at any
such sale may itself become a purchaser, and shall render any surplus of
the proceeds of such sale to the Company.

"The said A. D. Moore and H. C. Smith, jointly and severally. hereby
guarantee to the Bank the payment by the Company at the end of five
years of the balance due on said account, waiving all demand on the
Company and all notice to them of nonpayment, and any defense arising out
of any delay on the part of the Bank in enforcing its debt or realizing
on its security, or arising out of any extension or renewal of the debt by
the Bank, or the taking by the Bank of any further security for the same,
and waiving notice of any such extension or renewal, meaning to guarantee
the debt until paid and whether renewed or not.

"The Company will deliver to the Bank and cause to be transferred to it
or itf$ nominees on the books of the corporation, sufficient stock of the Sanger
Lumber .Company to give the Bank, with the stock of the corporation which
it is to take as security as aforesaid, a majority of the issued stock in its
possession and control. This latter stock so to be delivered to the Bank is
not to be held by it as security for saia account, but only in trust for
the purpose of giving the Bank the power to vote it. All its dividends
shall be payable in cash to the Company as soon as declared and paid,
and upon the payment by the Company of its debt as shown by said
account, or upon the commencement of any action for the foreclosure of the
Bank's lieD on the Washington property and the realization of the Bank's
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pledge,ot the Sanger Company's stock held, by the Bank as security, It shall
be returned by the Bank to the Company, and in no event shaH it be
retained by the Bank longer than five years from the date hereof. If at
any time the right of the Bank to vote the Sanger Lumber Company's stock,
either that held by it assecnrity or that held by it in trust as aforesaid,
shall be for any reason successfully resisted, then, at the option of the
Bank, of, which no notice need be given to the Company or said Moore or said
Smith, the amount shown to be due by said account shall become im
mediately due and payable, and the Bank may foreclose its lien on the
Washington property and aU the stock of the Sanger Lumber Company held
by it as security aforesaid.

"This agreement Is conditioned by the formation of the Sanger Lumber
Company and the going Into effect of the aforesaid arrangement among
certain creditors of the Kings River Lumber Company for the assignment of
their claims against the Kings River Lumber Company to the Sanger.
Lumber Company.

"In witness whereof the Moore & Smith Lumber Company has caused
these presents to be signed by its president and secretary, and its corporate
seal to be affixed hereto, and the said A. D. Moore and H. C. Smith have
subscribed their names hereto, and the said Bank of British Columbia has
caused these presents to be signed by Walter PoweU, its manager in San
Francisco, all in due duplicate the day first above written.

"[Sea!.] Moore & Smith Lumber Company,
"By A. D. Moore, President.
"By Chas.A. Moore. Secret~ry.

"A. D. Moore.
"H. C. Smith.
"Bank of British Columbia.

"By W. PoweU, Manager."
The Sanger LumberCompaIlY was thereafter incorporated with a capital

stock divided into 24.000, shares of the par value of $25 each, of which
the Moore ,& Smith Lumber< Company became the owner of 19,55214 shares.
7,209% of these shares the Moore & Smith Company pledged to the bank
prior to December 19th, 1894, in pursuance of the provisions of the agree
ment of September 18, 1894. Between those dates, to Wit, on the 17th of
November, ,,1894, the Moore' & Smith Lumber Company executed three
promissory notes in favor, of Frances J. P. Moore, who was the wife of
A. D.Moore, the president of the company, each for, the sum of $19,374.43,
bearing ipt!'lrest at the rate of 6 percent. per annum; and, as collateral
security for the payment of the, principal and interest of, one of the notes,
the company' delivered to Mrs. Moore 1,87~ shares of the capital stock of the
Sanger Lumber Company, evidenced by two certificates numbered, respective
ly, 45 for 1,250 shares and 46 for 625 shares, both issued in the name of A.
D. Moore, trustee for the Moore & Smith ~uml:>er Company, and so indorsed
by him, ,. As collateral secUritr for the 'payment of anot1;ler of the notes,
the company delivered to' Mrs. Moore 1,87$ shares of the stock of the
Sanger LUn;Ibe~ Company, evidenced by t)Yo certifi<i1J.tes, one numbered.44
for 1,250sh9.res, and the other numbered 47 for 620 shar~s, both of WhICh
werealscri~sned in the name of A, D. Moore, trustee for Moore & Smith Lum
ber Comrany,and by him so indorsed; and as collateral security for the other
of the. n~tes,. the, company .delivered to Mrs. Moore 1,875% shares ,of the
stock of the Sanger Lumbet Company" evidenced by two certificates, one
numbered 43 fQr 1,2!W shares, lind the otber numbered 48 for 625:r4shares.
both issued In tbe name Of A.' D. Moore, ttustee for the' Moore & Smitb
Lumber COmpmiy, and by him so indorse,d. Eachoftbese notes and
collaterals, was liccompanied 'tlY"a 'YritteIj. agreement on the part of the Moore
& Smith Lumber COIIllpany, eXpressly declaring and prOViding, among
other things, tlIat "This Company will. pay all assessments levied on Ilbove
stock, Ilnd failing to do so, the payee may pay same. and add amount
with interest to above note; and in latter ca,se the above note aDd interest
become at once due and payable.'" .' '

SUbsequ~ntly, at the ;request of the Moore & SmitbJ.nmber Company,
and to enable it tocarr;f, 0llt . Its. agreement with the defendant bank
:made September IS, 1894iMrs. "Moore delivered to' the bank at different
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Shares.
1250
1250

625
625%
450
800

for
for
for
for
for
for

times, and in three installments, 5,0000'%, shares of the 5,625%, shares of thE'
Sanger Lumber Company's stock held by her as collateral, the first of which
installments was so delivered on the 19th day of December, 1894. upon and
in consideration of which delivery the bank at the time executed to her this
receipt and agreement:

"San Francisco, December 19th, 1894.
"Received from Frances J. P. Moore thirty-one hundred and twenty-five

(3,125) shares of the capital stock of the Sanger Lumber Company issued
under certificates number 45 for twelve hundred and fifty (1,250) shares,
number 43 for twelve hundred and fifty (1,250) shares, and number 48 for
six hundred and twenty five (625) shares, to A. D. Moore, trustee from
(for) Moore & Smith Lumber Company, and so indorsed in blank, by him
3S such trustee, and held by her as collateral security for debts due to her
by the Moore & Smith Lumber Company and delivered by her to this Bank,
with consent of the Moore & Smith Lumber Company, and which stock may,
at the option of this bank, be re-issued in such other name as this bank may
elect. and said stock to remain in the hands of this bank for five (5) years,
from September 18, 1894, and with the obligation of this bank at the end
of said time to hand back to Frances J. P. Moore, her heirs or assigns,
said stOCk, or an equal number of shares of said stOCk, and to pay over
to her, her heirs and assigns, all dividends declared and paid during said
five (5) years Oil said stock, as same are declared and paid, it being under
stood that all assessments on said stock during said time shall be paid by
said Frances J. P. Moore, and if not so paid and paid by this bank, then
this bank to recoup itself, with interest at six per cent. per annum, out of
subsequent dividends, holding the stock in the meantime as collateral security.

"It is understood that this stock is not delivered to this bank as col
lateral security for any debt, or claim due to it by said Frances J. P. Moore
or any other person or company, but to enable the said :Moore & Smith
Lumber Company to carry out its agreement with this bank of September
18th, 1894, to give to this bank a majority of the stock of said the Sanger
Lumber Company, for the purpose of voting.

"[Seal] "For the Bank of British Columbia, San Francisco.
"W. Powell, Manager.

"With our consent: Moore & Smith Lumber Company.
"By A. D. Moore, President.
"By Chas. A. Moore, Secretary."

A similar receipt and agreement was executed by the bank to Mrs. :M:oore
upon the delivery to it of the other installments of stock mentioned.

Before consummating this arrangement, certificate No. 44, for 1,250. shares,
was canceled, and, in its stead, two certificates were issued in the name
of A. D. Moore, trustee for the Moore & Smith Lumber Company, numbered,
respectively, 91 for 450 shares, and 92 for 800 shares, the certificates received
by the bank from Mrs. Moore being as follows:

Number.
43
45
46
48
91
92

Shares.
8125%
800

1075

for
for
tor

5000%,
These certificates, so delivered to the bank, were thereafter, at its request.

canceled and replaced by certificates in the name of the defendant Walter
Young, trustee, as follows:

Number.
72
94

100
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"By Chas.. A. Moore, Secretary,"
On the 9th day of January, 1896, the subscribed and issued stock of the

Sanger Company was 23,849*,shares. Of these the Moore & Smith Lumber
Company owued 19,552* shares, 7,209% of which were theu pledged to the
defendant bank as collaterll] security for moiley owed it by the Moore &
Smlth LumberC<lmpany; 5,625%, of which stood pledged to Mrs. Moore as
collateral security tor money due by the Moore & Smith Lumber Company to
her, 5,000%, of which 5,625%, shares .were then in the hands of her trustee,
th.e defendant bank, for the purpose and under the agreement abo-ve set out;
6,495% of which shares stood in the 'name of A. D. Moore, trustee; and 222
shares of which. stood in the' lIame of the Moore & Smith Lumber Company.

Of the 23,849* shares of the stock of the Sanger Lumber Company out
standing on the 9th day ot January, 1896, the defendant bank thus held
12,21014 shares, and, therefore, the controlling interest. On that day an as
sessment of $2.50 per share was levied by the Sanger Company. The assess-,
ment was paid on the 7,209% shares held by the defendant bank as col
lateral security for moneys due it from the Moore & Smith Lumber Company,
but was not paid either upon the 5,00<l74 sha,res theretofore 4elivered to the
bank by Mrs. Moore and by. it placed in the name of one of its employes,
the defendant Walter Young, as trustee, nor upon the 625 shares of the
5,625%, shares pledged to Mrs. Moore by the Moore & Smith Lumber Com
pany and retained by her. All .of the stock that was pledged to Mrs. Moore,
and all of the other stock of the Moore & Smith Company except the 7,209%
shares pledged to the bank, was thereafter sold for the assessment and
bought in by the Sanger Lumber C<lmpany at the delinquent sale. A. D.
Moore was president both ot the Moore & Smith ,Company lind of the Sanger
Lumber Company, presided. at the directors' meeting at which the assessment
was levied, and voted for it. No notice was given by the defendant bank to
Mrs. Moore of the levy of the assessment or the sale thereunder, nor was
she informed that the stock delivered by her to the bank had been, at its re
quest, put in the name of the defendant Walter Young, trustee. At the time
of the assessment, and at the time of the sale of the stock, the Sanger Lumber
Company was indebted to Mrs. Moore in the sum of about $40.000.

The five years provided for in Mrs. Moore's agreement with the defendant
bank expired September 18, 1899. A year or more prior to the expiration of
that period, the Bank of CalV'ornia sued the Moore & Smith Lumber C<lm
pany for a debt, levied upon the interest of the Moore & Smith Lumber Com
pany in the 7,209% shares of the stock of the Sanger Company held by the
Bank of British Columbia in pledge, and, under an execution sale based upon
a judgment recovered by the Bank of California in that action, purchased the
interest of the;Moore & Smith Lumber Company in and, to those shares .of
stock, and thereafter assigned all of its interest therein to the defendant
Walter Young in consideration of $100. Subsequently Young, still acting for
the defendant bank, caused the certiftcate for the 7,209% shares which
stoodin his name, as trustee, to be canceled, and in its stead two certiftcates
to be issued in his name, one of which, numbered 142, was for 5,00<>%. shares.
The evidence shows that this proceeding was taken at the request and in the
interest of the defendant Bank of British Columbia, and that one of its pur
poses was to have sufficient of the Sanger Company's stock available for de
livery to Mrs. Moore at the expiration of the five-year term provided for in

At the timeot the respectlvedeliverles ot the stock by Mts. Moore to the
. bank, aggregating 5,000%, shares, indorsements were respectively made by
the Moore & Smith Lumber Company, through its president and secretary,
on the notes of that company held by Mrs. Moore, of similar import, the first
of which reads as follows:

"At the request and by the advice of this company, the payee of this note,
Frances J. p~ Moore, has this day placed in trust with the Bank of British
Columbia, of this city, orie (1) of the certifl.cates of stock of the Sanger Lum.
bel' Company, to-Wit, number 45, for twelve hundred and fifty (1250) shares,
pledged for collateral to this note in order to help this company to carry out
a certain agreement' between it and said Bank, dated September 18th, 1894.

"Dec. 19, 1894. . Moore & Smith Lumber Co.,
"By A. D. Moore, President.



MOORE V. BANK OF BRITISH COLUMBIA. 855

the agreement between her and the bank. Wben that time expiredsbe de
manded of the bank the return of the 5,000%, shares 'delivered to it by her.
In response to that demand, the bank replied in writing, as follows:

"Mrs. Frances J. P. Moore--Dear Madam: Whereas, on December 19th,
1894, the Bank of British Columbia received from you thirty-one hundred and
twenty-five and three-quarters shares of capital stock of the Sanger Lumber
Company, issued under certificates number 45, 43, and 48; and whereas on
I·'ebruary 14th, 1895, saId bank received from you eight hundred shares of
said stock, being certificate number 92; and whereas on June 28th, 1895, said
bank received from you ten hundred and seventy five shares of said stock,
being certificate number 46; and whereas all of said stock was received by
said bank from you with the obligation of said bank at tbe end of five years
from September 18th, 1894, to hand back to you said stock, or an equal num
ber of shares of said stock

"Now, therefore, the said Bank of British Columbia hereby and herewith
tenders to you and offers to deliver to you certificate number 142 for five
thousand and three-quarters shares of the Sanger Lumber Company, in the
name of Walter Young and dUly endorsed by him.

"As a prerequisite to and condition of the delivery of said five thousand
and three-quarters shares to you under this offer and tender, the said Bank
hereby demands that you pay to it the sum of ninety-eight thousand seven
hundred and fifty dollars, being the amount of the assessments upon the said
stock which have been levied and paid since the delivery of said shares by
you as aforesaid to said Bank.

"Upon the payment by you of said sum of said five thousand and three
quarters shares of stock will be delivered to you.

"September 19th, 1800.
"For the Bank of British Columbia, San Francisco.

"W. Powell, Manager."

Mrs. Moore, having declined to pay the bank the $98,750 demanded of her
as a condition to the delivery of the stock, or any other sum of money,
brought the present suit. Before doing so, however, and after the receipt
of the bank's reply of September 19, 1899, she canceled the indebtedness of
the Moore & Smith Lumber Company to her in consideration of the assign
ment by that company to her of all of its interest in the 5,625%, shares of
the Sanger Company's stock theretofore pledged to her. Since the submission
of the case, A. D. Moore died, and on the 20th of May, 1903, an order was
entered substituting Percy P. Moore, administrator with the will annexed of
the estate of Frances J. P. Moore, in the place and stead of A. D. Moore,
executor.

Garber, Cresswell & Garber and Smith & Pringle, for appellant.
Bishop, Wheeler & Hoefler and Pringle & Pringle, for appellees.
Chas. S. Wheeler, for executor.
Sydney V. Smith, for Bank of British Columbia.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY,

District Judge.

ROSS, Circuit Judge, after making the foregoing statement ot the
case, delivered the opinion of the court.

We regard the case as a plain one. The delivery by Mrs. Moore of
5,000% shares of the Sanger Company's stock, held by her a.s col
lateral security for the indebtedness of the Moore & Smith Company
to her, was made to the defendant bank at the request of the Moore
& Smith Company, and in fulfillment of one of the covenants con
tained in the agreement between it and the bank of September 18,
1894; and they were so delivered to the defendant bank, 1}0t as an or
dinuy bailment, but in trust. It is so declared in express terms, not
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only in the receipt and agreement executed by the bank to Mrs.
Moore at the time of the delivery to it of the stock, but also in the
contract of September 18, 1894. One of the conditions of the trust
agreement was that whatever dividends might be paid during the
period of five years ther~in mentioned on the stock so delivered
should be paid over by the bank to Mrs. Moore, her heirs or assigns,
it being therein expressly declared that the stock was not delivered
to the bank as collateral security for any debt or claim due. to it by
Mrs. Moore, or any other person or company, but only to enable the
Moore & Smith Company to carry out its agreement with the bank
of September 18, 1894, to give to it a majority of the stock of the
Sanger Lumber Company "for the purpose of voting"; in other
words, to give the bank the control of that corporatIon. By the
agreement of the parties it was further stipulated, in express terms,
that the bank should not be required to return to Mrs. Moore the
identical shares of stock so delivered to it by her, but might, at its
option, cause those certificates to be canceled and other certificates
of stock to be issued in lieu thereof in such other name as it might
choose, and at the expiration of the five years returri to her an equal
number of shares of the stock of the Sanger Company.

The stock pledged to Mrs. Moore by the Moore & Smith Lum
ber Company was accompanied by an express agreement on the part
of that company to pay all assessments levied thereon, with a pro
vision to the effect that, if not paid by the company, Mrs. Moore
should have'the right to pay the same, and add the amount thereof,
with interest, to the notes for which it was held as security, and the
further right, in that event, to treat the notes and interest as immedi
ately due and payable.

As between Mrs. Moore and the defendant bank~ the agreement
was that she should pay all assessments levied on the stock delivered
by her to the bank during the five-year period, with a provision that
"if not so paid,and paid by this bank, then this bank to recoup itself,
with interest at six (6) per cent. per annum, out of subsequent
dividends, holding-the stock in the meantime as collateral security."
It will be observed that under this provision no money paid by the
bank as assessments upon the stock delivered to it by Mrs. Moore
could be recovered by it from her, but only out of subsequent divi
dends upon the stock; until the payment of which, however, the bank
should have the right to hold the stock as collateral security for
assessments so paid by it. Perhaps this provision may have had
something to do with the failure of the bank to avail itself of the
privilege of paying the assessment upon the S,ooo~ shares of stock
delivered to it by Mrs. Moore; for, however promising the outlook
may have been at the time oaf entering into the agreements in question,
it is quite evident from the record that "dividends" on the stock of
the Sanger Lumber Compan)', during the period for which the stock
in controversy was placed with the defendant bank, were impossible.
It is not claimed that the bank· ever notified Mrs. Moore that it had
caused the stock delivered to it, by h,er to be reissued in the name of
one of its employes, the defendant Young. as trustee, nor that the
bank ever notified her of the assessment levied by the Sanger Lumber



MOORE V. BANK OF BRITISH COLUMBIA. 857

Company, or of the fact that the assessment upon the 5,00094 shares
of stock then standing in Young's name was not paid.

Considering the 5,00094 shares delivered by Mrs. Moore to the
bank as being represented only by the certificate afterwards issued
at the bank's request in the name of Young", trustee, we think the
bank is, in equity, bound to return to the complainant an equal num
ber of shares, unconditionally, unless it has paid some assessment or
other charge thereon. The testimony Qf Mrs. Moore is distinct and
positive that she did not know of the assessment, and that she was
financially able to have paid it. It is earnestly insisted on the part
of the bank that, in view of the relationship existing between her and
A. D. Moore (in whose interest and for whose benefit she manifestly
delivered the stock to the defendant bank), it is incredible that the
husband did not inform the wife of the assessment. We do not think
so. The assessment under which the 5,00094 shares standing in
the name of Young, trustee, were sold, was levied January 9, 1896.
The undisputed evidence is that A. D. Moore made strenuous efforts
to induce the defendant bank to loan the Moore & Smith Lumber
Company sufficient money with which to pay the assessment upon all
the Sanger Lumber Company's stock owned by it. It further shows
that he was in London-the home office of the defendant bank-en
deavoring to accomplish that result at the time of the delinquent sale.
While striving and hoping to bring about that end, and thus to com
ply, among other things, with the obligation of his company to his
wife to pay the assessment upon the stock it had pledged to her, we
do not think it incredible that he failed to inform her of the assess
ment, or of the inability of the Moore & Smith Company to pay it as
it had agreed to do. Husbands do not always tell their wives of their
troubles and shortcomings. As a matter of course, in this instance
A. D. Moore should have done so; but the testimony of Mrs. Moore
is positive that he did not, and we see nothing in the circumstances
of the case to justify the reiection of her testimony as being untrue.

As the defendant bank held the stock in question in trust for Mrs.
Moore, for its own purposes, with the right to place it in the name of
another of its own selection, and with the privilege of paying-in the
event its cestui que trust did not do so-all assessments thereon dur
ing the trust period, recouping the amount thereof, with interest, out
of the contemplated dividends, and as the bank, in the exercise of
the right conferred upon it, did cause the stock of its cestui que trust
to be placed in the name of one of its own employes, thereby giving
it the control of the corporation, it was, upon the most obvious
principles of fair dealing, bound to give its cestui que trust notice, not
only of the assessment, but also of the fact that the stock which had
been turned over to it in trust then stood in the name of its employe
Young. Otherwise how, in any event, would its cestui que trust know
upon what stock to pay? \Ve know of no principle of equity under
which a trustee of stock so placed and held, and with the stipulated
right in itself to pay the assessments thereon and recoup the amount
thereof with interest, can permit the same to be sold for delinquency
and bought in by the corporation, other stock of which it holds, with
out notice to its cestui que trust either of the fact of the assessment
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or of th~person in whose name it has caused the trust stock to be.
placed. But we are of the opinion that it does not appear that any of
the trust,~tockwas ever sold ,for any assessment. As has been seen,
under the trust agreement the bank was not required to hold or to re
turn the specific shares it received from Mrs. Moore, but was ex
pressly authorized to convert them into other shares, and was only
required to<return, upon the expiration of the five-year period, an
equal' number of shares of tae stock. The record shows that the
bank commenced to exercise the rights thus conferred almost imme
diately upQnentering upon its trust, and Wiped out the identity of the
shares it received' from Mrs. Moore by causing the certificate therefor
to be canceled, and the stock ,to be issued in the name of its employe
Young. But the bank all the time retained in its possession an equal
number of shares, and more. It held continuously the 7,209.% shares
it received from the Moore.& Smith Lumber Company as collateral
security, arid more than a year before the expiration of the trust
period undertOok to acquire all of the interest of the Moore & Smith
Company therein, and thereafter caused the certificate for those
shares to be broken up and one of the certificates issued in lieu thereof
to be issued in the name of the defendant Young for 5,00094 shares.
All of this was done, according to the testimony of the officers of
the bank, for the distinct purpose of being ready to return to Mrs.
Moore, an equal number of- shares of the same stock it had received
from her/when the proper time should arrive. And these 5,00094
shares it did actually tender her, in writing, upon the expiration of the
five-year period, in response ,to her demand for her stock. Having
thus treated 5,00094 of the shares· pledged to it by the Moore &
Smith Lumber Company as "the equal number of shares" it had
bound itself to return to its trustor, the bank cannot now be allowed
to change the position it has all along assumed, and to successfully
contend that, in fact, its t1~ustor's stock was sold while standing in
the name of one of its own employes, in which it had caused it to be
placed without notice to its trustor, and without notice to her that any
assessment thereon had been levied. Equity does not so regard the
rights and obligations of. trustee and trustor.

While the defendant banl5: failed to exercise the right, reserved
to it by its agreement with Mrs. Moore, of paying the assessment on
the stock delivered to it by her, and. recouping the amount with in.,
terest out of subsequent dividends thereon, it did advance the money
for the payment of the assessment upon the 7,209.% shares that were
held by it as collateral security for the indebtedness of the Moore &
Smith Lumber Company., The assessments upon that stock were
paid; but they were paid by the Moore & Smith Lumber Company,
to which the bank loaned the money for that ,purpose, and to which
company the bank charged the money so advanced upon its books,
with interest. This fact is distinctly testified to by two of the prin
cipal officers of the bank, and is further shown by the record of a
suit brought by the bank to recover of the Moore & Smith Lumber
Company, and from A. D. Moore and H. C. Smith individually, a
large sum of money, including the moneys loaned by it to that com
pany with which to pay the assessments upon the 7,209~ shares of
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stock of the Sanger Company. And those loans, it must be noted,
were made in pursuance of the agreement between the defendant bank
and the Moore & Smith Company, of date September 18, 1894, here
inbefore set out, wherein, in consideration of certain securities given
it by that company and certain agreements on its part, the bank
agreed to
"Open an account with the company In which the company shall be debited
with said sum of $100,000, and all taxes, insurance, and expenses connected
with said mill and timber lands, and the sum of eighty one thousand four
bundred and ninety one dollars, being the actual cost to the bank of the
stock of the Sanger Lumber Company, and with interest on such amounts
at the rate of six per cent. per year from July 1st, 1894, and shall be credited
with any dividends on said stock of the Sanger Lumber Company, and with
the proceeds of any sales of said stock made under the permission herein
after given, and with the proceeds of any sales of the said mill property or
timber lands made under the permission hereinafter given, and with all sums
paid to the credit of said account by the company, and with interest on all
such credits at the rate of six per cent. per year, the interest so to be charged
and credited to be adjusted and charged and credited at the end of each six
months."

That agreement further provided that:
"The bank shall hold said stock of the Sanger Lumber Company and said

mill and timber lands as security for the amount due to it as shown by said
account, and may any time sell said mill or any part of the whole [of] said
timber lands for any price it pleases, provided that if at any time it can
sell said mill and lands for $100,000, it shall be bound to do so; and it may
at any time sell not more than one-half of said stock of the Sanger Lumber
Company for any price it pleases, giving the company, however, the prefer
ence of purchasing at the price the bank is willing to aCCel)t. At any time
within five years from the date thereof, the company may pay the bank the
balance of debt shown by said account, and on such payment the bank shall
cause to be conveyed to the company all then remaining unsold of said mill
and timber lunds, and shall transfer and deliver to the company all then re
maining unsold of said stock of the Sanger Lumber Company. At the end
of five years from the date hereof, the balance of debt shown by said account
shall be due and payable by the company to the bank, and if not paid, the
bank may foreclose its lien for the same against said mill and timber lands,"
etc., etc.

It thus appears by the written agreement of September 18, 1894,
not only that the bank contemplated making advances upon the
credit of the Moore & Smith Lumber Company, but that such sums
of money as it should be willing to loan that company during the
continuance of that agreement should not become due and payable
until the expiration of five years from the date of the agreement, un
less "the right of the bank to vote the Sanger Lumber Company's
stock, either that held by it as security, or that held by it in trust
as aforesaid, shall be for any reason successfully resisted," in which
event "at the option of the bank, of which no notice shall be given
to the company, or said Moore, or said Smith, the amount shown
to be due by said account" should become immediately due and pay
able, and the bank have the right to foreclose its liens on the Wash
ington property, and also on the stock of the Sanger Lumber Com
pany held by it as security. The bank may have made a bad bar
gain, but, if so, it constitutes no just ground for contending that
money it loaned to the Moore & Smith Lumber Company at inter-
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est, forthepurpbse of paying assessments upon the ,Sanger Lumber
Company'a stock, should be treated as a payment by itself of those
assessments.'Fhe bank never having paid any assessment upon the
stock in question, so far as appears, the payment demanded by it as a
condition toa return of the 5,000% shares was wholly without right.

It results that the judgment must be so modified as to decree that
the defendant bank deliver to the complainant certificates for 5,000%
shares pf the stock of the Sanger Lumber Company, properly in
dorsed, unconditionally 'land without the. payment of any money or
other thing, and 'costs of suit; and, as so modified, it will stand af
firmed.

=
HARRISON v. HUGHES et aL

(Circuit Court of Appeals, Third Circuit. September 1, 1903.)

No. 38.

1. NAVIGABLE WATERS-OBSTRUCTION BY UNFINISHED BREAKWATER~DUTYOF
CONTRACTOR TO MAINTAIN LIGHTS.

Contractors with the United States for the construction of a breakwater
near the mouth of Delaware Bay, who were required by the contract to
erect and maintain at their own expense a stake light at the end of the new
structure while the work was in progress, in accordance with the instruc
tions of the engineer officer in charge, or his agent, and also such other
lights as the engineer might direct, were bound not only to maintain
lanterns in the required positions. but also to see that they were kept
trimmed and brightly burning during the hours of darkness, and they are
liable for injUry to a vessel stranded on the new construction by reason
of the extinguishment by the wind of the stake light, where thp.y had
knowledge that it was liable to be so extinguished, and had been a number
of times prevIously.

a. SAME-CONSTRUCTION OF CONTRACT.
The provision of the contract reqUiring them to maintain such other lights

as the engineer should direct did not necessarily measure their obligations
to third persons to whom they owed the duty of maintaining such lights
as were necessary or proper in view of the dangerous character of the
structure, whether directed by the engineer or not.

8. SAME-ACT OF GOD.
The extinguishment of the stake light by the wind due to Its improper

adjustment cannot be attributed to the act of God or vis major. so as to
relieve the contractors from liability, being something which might reason
ably have been anticipated, and could have been guarded against in the
exercise of reasonable care and vigilance.

4. SAME-CARE REQUIRED OF CONTRACTOR.
Reasonable care and vigila.nce required the contractors to guard against

the probable consequences of the extinguishment of the light or its failure
to burn at night, and, if it was Impracticable to properly relight the lantern
whenever the light was blown out in a storm or high. wind, they should.
In view of the great danger to naVigation resulting from darkness at that
point, either have erected an electrtc light which colild have been operated
from the shore, or made such disposition of their floating plant as to warn
vessels away from the new breakwater.

6. PILOTS-QUALIFlCATIONS-CARE AND SKILL REQUIRED.
Pilots whose vocation is to control the course of vessels Into and out of

Delaware Bay and River and their anchorage tberein, are required to
exercise the care and skill of river a'nd harbor pilots, and are chargeable
with knowledge of natural objects on shore and the obstacles to navigation.
and of the significance of fixed and permanent lights.
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6. ADMIRALTY-FAur,Ts ATTRIBUTABLE TO VESSEL-NEGLIGENCE OF COMPULSORY
PILOT.

By the American admiralt3' law, the fault or negligence causing a col
lision with another vessel or a structure is imputable to the vessel, although
it was that of a compulsory pilot.

7. NAVIGABLE WATERS-INJUlUES FROM OBSTRUCTION-CONTRIBUTOUY FAULT OF
VESSEL.

The injury of a steamship by running into a partly constructed break
water in Delaware Bay in the night held due in part to the fault of the
contractors in failing to maintain lights and in part to the negligent navi
gation of the vessel by the pilot, which precluded her from recovering
full damages.

Appeal from the District Court of the United States for the District
of Delaware.

.For opinion below, see 110 Fed. 545.
Tohn F. Lewis and Francis C. Alder, for appellant.
iI. G. Ward, for appellees.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

GRAY, Circuit Judge. A careful review of the testimony, as dis-
closed in the record in this case, convinces us that the decree of the
court below should be affirmed. The opinion of the learned judge of
that court so entirely, and satisfactorily to us, covers all the points
in controversy, that we adopt the same as the opinion of this COLl.t.
I t is as follows:

"The libel in this case is In personam and was filed by Albert Harrison,
master of the British steamship Glenochil, against Eugene Hughes. James
Hugbes, Charles Hughes and Ansom Bangs, trading as Hughes Bros. & Bangs,
to recover damages for injuries sustained by that vessel through running upon
the new breakwater off Lewes, near the mouth of Delaware Bay, about 1
o'clock in the morning of November 30, 1897. At the time of the accident
the new breakwater, extension to the breakwater, or harbor of refuge. as it is
indifferently termed, was in course of construction by the defendants, under a
contract between Major C. W. Raymond of the corps of engineers of the United
States Army, acting for and in behalf of the United States. as party of the first
part, and the defendants as parties of the second part. The contract was in
writing, bore date February 5, 1897; was approved by the chIef of engineers
February 20, 1897, and provided among other thingi:! as follows:

" 'The said Hughes Brothers and Bangs shall furnish the necessary plant and
material and do all the work required for the construction of a stone breakwater
in Delaware Bay, Delaware, in strict accordance with, and SUbject to all the
conditions and requirements of the specifications hereunto attached and form
ing a part of this agreement.'

"Among the conditions and specifications are the following:
"'(3) Maps of the localities may be seen at this office. Bidders, or theIr au

thorized agents, are expected to visit the place and to mak~ their own estimates
of the facilities and difficulties attending the execution of the work, including
the uncertainty of weather and all other contingencies.'

"'(42) Description of the Locality. The site of the proposed breakwater is
about 2JA, miles north of the Delaware Breakwater Harbor, about 3 miles from
the Government Pier at Lewes, Delaware, and about 10 miles from Cape May.
• * *'

.. '(56) * • * The work shall be conducted In strict accordance with in
Iltructions given from time to time by the engineer officer in charge. * * *
All operations connected with the work will be under the immediate supervision
of assistant engineers, inspectors or other agents of the engineer officer in
charge, and their instructions shall be strictly observed by the contractor and his
employees.'
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•, '(59) The work will ,be commenced by the construction of the substructure
at the upper or northwest end of the breakwater, where the mound will be raised
to the level of mean low water as rapidly as possible, ando1'er a length at
mean low water at least 100 feet. Upon this mound a stake .. light will be
erected, which must be thoroughly protected from ice and storms by depositing
very large stones ar~lUnd it. This light will be erected and protected in accord
ance with the instructions of the engineer officer in charge, or his agent, and
it will be' maintained· by the contractor ias long as required by the engineer
officer in charge.'

"'(62) Plant. The plant shall be adapted to the work and shall be kept in
good condition at all times.' .

"'(65) Lights. During the progress of the work, the contractor must keep
suitable lights, every night from sunset to sunrise, upon all his vessels at or
in the vicinity of the work. He must also maintain on the work such lights
as the engineer officer in charge may direct. These lights willoe mantalned
at the expense of the contractor. The United States will not be .responsible for
any accident that may occur to the contractor's plant', to passing vessels, or
to any property whatever during the progress of the work.' '

"'(70) Bidders shall further state, on the form hereto ll,ppended, and in ac
cordance with the,directions thereon, whether t1Jey are now. qr ever have been
engaged on any contract or other work simllat to that-which is proposed, giv
ing the nature and location of the work, thE!' year or years in which it was done.
the manner of its execution, and such other information as will tend to show
th~ir ability to vi.gorously and successf1,lJly prosecute the work required by these
specifications. Any bid not complying with these instructions will be rejected.'

"The defendants in their prqposal for the work, dated November 24, 1896,
among other things said: '.' . .

"'We are now engaged in' constructing a: stone breakwater at Point .Judith,
R. I., and a stone breakwater, also at entrance at harbor at New Haven, Conn.
Both for theU. S. Government. • • • We ,make this proposal with a full
knowledge of the work. * * *' "

"Oil or about May 8, 1897, work was commenced on the new breakwater and
about the same time a stake light was placed on a mound' or stone pile consti·
tuting its northwesterly end. 'On the night of the accident the breakwater had
been partially constructed for a distance of' about 1,925 feet at low water ex
tending from the end provided with the stake light southeastwardly; no other
light having been provided for the work prior to that time. The libel, among
other things, contains the following averment:

"'That the stranding of the said steamship upon the new breakwater as
a:~oresaid was caused by the carelessness,negllgence and recklessness of the
said respondents, in that the said new breakwater so under construction by said
respondents, as contractors as' aforesaid' was at and before the time of the said
stranding of said steamship,entirely without lights to mark its position and was,
atlts then stage of construction, thereby rendered a dangerous obstruction to
navigation,which said absence of lights and dangerous obstructions were at the
time known, or with proper' dlllgence ought to havebeel1 known to the said
respondents.'

"It is admitted that at the time of the accident the stake light was not
burning. The fact that it W'llS not then burning undoubtedly caused or con
tributed to the disast~r.Tl1ere Is, indeed, a conflict of evidence on the question
whether the lantern was at that time attached to the stake or mounted on· any
portion of the breakwater. On careful examination of the evidence I am satis,
fled that it was at the time attached to the stake, properly trimmed and fur
nished with oil, but that the light had been extinguished; probably by the strong
wiud then prevailing from, the northwest in connection with .the defective and
negligent manner in which the lantern was mounted on the stake. It was a
Funck lantern, with a red leils from six to eight inches in diameter, calculated
to burn, Without refilling, from eight to ten days, hung in the open air, by
means of a ring at its top to a bracket or cross-piece at or neal' the top of the
post or stake at the height of about twenty-five feet above high water. The
lantern was furnished ,to the defendants for use on the stake directly or indi·
rectly by the engineer in charge. When the lantern was suspended from the
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bracket or cross-pIece Its bottom dId not rest on any platform, nor was it
otherwise prevented trom swinging In the wind. When so SWinging the lantern
was liable to present itself to the wind at such an angle as to allow the wind,
through deflection from its dome-shaped top, to blow down against and extin
guish the flame. It appears from the evidence that prior to the disaster the
lantern was on a number of occasions extinguished, while it should have been
burning. The witness Hasskarl who was government inspector in charge of
the work on the new breakwater, testified as follows: 'X 87. About how
many. times did you notice the light on the upper end of the new breakwater
out before the Glenochil went ashore? A. 1 found it out, and noticed it out,
but 1 cannot tell you how often. 1 do not know that 1 kept any track of It.
* * * X 93. Do you know what the difficulty was with that old lantern? A.
Difficulty? X l:l4. Yes. Didn't It smoke and show very dimly, and sometimes
go out? A.. Yes, It did all that, 1 think.' Hasskarl, in an official communica
tion to the engineer in charge, dated October 17, 1898, says of the stake light
in question or a lantern similar to it in position, size, construction and adjust
ment: 'The light at the upper end of the work frequently goes out, or is blown
out during storms, and therefore cannot be considered a reliable light.' The
insufficiency of the stake light as originally adjusted was, after the accident,
recognized by the government, and steps were taken to remedy the evil. The
chairman of the lighthouse board in an official communication to the chief of
engineers, dated December 6, 1898, says in part: 'The board then reached the
conclusion, after careful examination, that the temporary lights on the extension
to the breakwater should be standard lens lanterns of the lighthouse board
known as "Funck Tubular Lanterns" with pressed glass lens, red in color, and
that they should be set upon rigid platforms on posts which should be strongly
braced laterally at the present height of 25 feet.' The engineer in charge De
cember 19, 1898, indorsed the communication as follows: 'The temporary lan
terns now and heretofore shown on the extension to the breakwater are standard
lens lanterns of the lighthouse board, known as the "Funck '.rubular Lanterns"
with pressed glass lenses, red in color, as within recommended. It Is proposed
to set them on rigid platforms as soon as possible.' Hasskarl in an official com
munication to the engineer in charge, dated January 3, 1899, says: '1 have the
honor to report that the lights 011 the Harbor of Refuge were to-day changed
from their former positions on brackets to rigid platforms on posts 25 feet
above high water, and their present positions comply in every respect with
the recommendations made by the lighthouse board contained in a letter ad
dressed to the chief of engineers under date of December 6, 1898.'

"All of the correspondence above mentioned was admitted in evidence with
out objection. There is no evidence that after the lanterns had been attached
to rigid platforms the light was extinguished by winds or storms. But the
question to be decided on this branch of the case is, not whether the officers
of the government charged with the duty of properly lighting the new break
water during the progress of the work or of furnishing means to that end,
were guilty of actionable negligence in falling, before the accident and after
Hasskarl had become aware of the liability of the original stake light to be ex
tinguished during storms or high winds while the lantern was swinging in the
open air, to guard against such a result by adopting the obvious precaution, so
tardily resorted to, of placing the original stake light on a rigid platform not
subject to lateral motion. Nor is it necessary to go into the vexed question how
far contractors, entering into government contracts prescribing or authorizing
subordinate officers to prescribe negligent and dangerous methods or instru
mentalities for the making of a public improvement, can be held liable by
third persons injured by the emplo~'ment of such methods or instrumentalities.
The question now to be decided is whether the defendants were guilty of ac
tionable negligence toward the libelant. causing or contributing to the acci
dent. The new breakwater In course of construction when not properly
lighted was an obstruction extremely dangerous to shipping, and in the lan
guage of one of the official communications in evidence, 'a greater menace to
navigation than it can ever be In the future, from the fact that it is unknown
to strangers and not delineated on charts generally of that locality.'

"The defendants, without quallfication or condition, undertook in their con
tract to maintain the original stake light at the northwesterly end of the WGl'k.
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properly burning. SpecUlcatlon 59 ot'. the 'contract provides: ";l'blsllght will
be erected and protected in accordance with the instructions of, the engineer
officer in charge, or 'bis agent, and it will ,be maintained by the contractor as
long as required by the engineer officer in charge.' Speciftcation 65 also pro
vides with respect to the duty of the defendants, therein termed the 'contractor':
'He must also maintain on the work such lights as the engineer officer in
charge may direct. These lights will be maintained at the expense of the con
tractor.'

"Under these provisions the duty of the defendants was not merely to main
tain lanterns in the required positions" but lanterns properly trimmed and
brightly ,burning during t~e hours of datkness. It ill contended, however, on
the part of the defendants, that the extinguishment of the stake light by the
wind on ,the night of the accident was an act of God for the consequences of
which they are in no manner liable. As between the parties to an express con
tract the act of God or vis major furnishes no excuse for the nonperformance
of what one has by the contract unconditionally bound himself to do. But the
stranding of the Glenochil on the new breal{water was in no legitimate sense
attributable to the act of God or vis major. It is true that the stake light,
improperly adjusted, was extingUished by the wind as a burrting and unpro
tected candle would be blown out in a draught, but it cannot in its relation to
the accident be held the act of God. The accident was not 'one which could
not ha....e been prevented by human effort, sagacity and care' (The Majestic,
166 U. S. 375, 388, 17 Sup. Ct. 597, 603, 41 L. Ed. 1039), nor was it one arising
from purely natural causes impossible by the exercise of reasonable diligence
and circumspection to have been perceived aud therefore unreasonable to guard
against. The COntractors were chargeable under their contract with knowledge
of 'the facilities and difficulties attending the execution of the work, inclUding
the uncertainty of weather and all other contingencies,' and made their proposal
'with full knowledge of the work.' They also had knowledge or are presumed
to have had knOWledge before the accident that the stake light was liable to be
extinguished during storms or high winds. It had gone out several times dur
ing the progress of the work and while it was unquestionably their duty to
observe whether it continued to burn. It is further contended on the part of
the defendants that they had no authority under their contract with the govern
ment to erect and maintain other lights on the worl. than those directed by
the government officers in charge, and that It would have been improper for
them so to do. .But t11is court is not prepared to hold that the measure of their
contractual obligation to the government necessarily limited or defined the pre
cise measure of their duty to third persons, whose lives and property would be
exposed to extreme peril, in case of failure to indicate at night the northwesterly
end of the breakwater by the maintenance of the stake light, or some other light
at that point, or by other means. They owed a duty to such third persons
independently of their contractual obligations. They could not· in reekless
disregard of the lives and property of others shield themselves from accounta
bility for destruction of life or property on the ground that the !'ltake light waR
extinguished by a force of nature over which they had no control, if by the
exercise of reasonable care and precaution they could have adopted proper
means to avert the calamity. There is no provision in or implication to be
drawn from the contract that, when necessary for the protection of navigation,
the defendants should not place on the work in course of c<Jnstruction other
lights than those mentioned in the contract or prescribed by the government
officers in charge. Such a prohibition would have been inconsistent with the
manifest purpose of the contract that to avoid disaster to persons or property
the upper end ofth'e breakwater should be properly lighted. For this purpose
the defendants undertook to maintain the stake light at that point. As before
stated, they were before the accident chargeable with knowledge of 'the un
certainty of the weather' and of the fact that the stake light was liable to be
extinguished during storms or high winds. . Reasonable care and vigilance re
quired them to guard against the probable consequence of the extinguishment
of the light or its failure to burn at night. While owing to the condition of the
wind or water it may have been impracticable promptly to relight the lantern
whenever the light was blown out in a storm or high wind, no reason is per
ceived why the· defendants should not, In view of the great danger reSUlting
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from darkness at that point, have either there erected an electrIc llght en
closed in a red lens which could have been operated from shore in case of the
extinguishment of the stake light, or bave made such disposition of their
fioating plant as to warn vessels away from the new breakwater. In omit
ting to resort to such or other precautions they failed to exercise the degree
of care which the law demanded of them, and were guilty .of fault proximately
causing or contributing to the accident.

"The question remains whether the Glenochil was not also in fault. She was
in charge of a Pennsylvania pilot for the Delaware HiveI' and Bay. There is a
broad distinction between an ocean pilot, who is compelled to direct the course
of a ship mainly by compass, reckoning and astronomical observations, and a
river pilot who relies not so much upon the compass as his familiarity with the
natural objects and lights along the river. In Atlee v. Packet Co.• 21 Wall.
389, 396, 22 L. Ed. 619, :\:Ir. Justice Bradley, delivering the opinion of the court,
said: 'The character of the skill and knowledge required of a pilot in charge
of a vessel on the rivers of the country is very different from that which
enables a navigator to carry his vessel safely on the ocean. In this latter
case a knowledge of the rules of navigation, with charts which disclose the
places of hidden rocks, dangerous shores, or other dangers of the way, are
the main elements of his knowledge and skill, guided as he is in his course
by the compass, by the reckoning, and the observations of the heavenly
bodies, obtained by the use of proper instruments. It is by these he determines
bis locality and is made a ware of the dangers of such locality if any exist.
But the pilot of a river steamer, like the harbor pilot, is selected for his
personal knowledge of the topography through which he steers his vessel.
In the long course of a thousand miles in one of these rivers, he must be
familiar with the appearance of the shore on each side of the river as he
goes along. Its banks, towns, its landings, its houses and trees, and its
openings between trees, are all landmarks by which he steers his vessel.
The compass is of little Ul!le to him. He must know where the navigable
channel is, in its relation to all these external objects, especially in the
night. He must also be familiar with all dangers that are permanently
ereeted in the course of the river, as sand bars, snags, sunken rocks or
trees, or abandoned vessels or barges. All this he must know and remember
and avoid. To do this he must be constantly informed of changes in the
current of the river, of sand bars newly made, of logs or snags, or other
objects newly presented, against which his vessel might be injured. * * *
It may be said that this is exacting a very high order of ability in a pilot.
But when we consider the value of the lives and property committed to
their control, for in this they are absolute masters, the high compensation
they receive, and the care which Congress has taken to secure by rigid and
frequent examinations and renewal of licenses this very class of skill, we do
not think we fix the standard too high.' This language clearly is applicable
to pilots whose vocation is to control the course of vessels into and out of
the Delaware Bay and River and their anchorage therein. Like river and
harbor pilots, they are chargeable with knowledge of natural objects on shore
and the obstacles to navigation, and of the significance of fixed or permanent
lights. The pilot in charge of the Glenochil had large experience in his
calling. For some fifteen or l!lixteen years he had been engaged in piloting
steam and sailing vessels of all sizes into and out of the Delaware Bay and
River. He was thoroughly familiar with the relative positions of the old
and new breakwater, with their distance apart, with the stake light on
the latter. and with the range and other lights visible in that locality. He
boarded the Glenochil a short distance outside of the capes about or shortly
after midnight; that vessel being bound to the old breakwater for orders
and intended to anchor there for that purpose. When the proposed anchorage
was reached, 'just outside of the old breakwater,' the master ordered that
the starboard anchor be let go. This order was not carried out owing to the
jamming or fouling of the windlass. At this time and until the accident there
was a strong wind from the northwest. The night, however, was clear, not
only the stars, but the range and other fixed lights capable of being seen in
that locality, being distinctly visible. Upon the failure of the starboard anchor
to drop, owing to the defective condition of the windlass, the master directed
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that the m~nochil bl! purto sea, In'order that preparations" might be made
fot the use' of the port allchbr~ The pilot forthwith ordered tne helm ported
andtheGienochUswungltostarboard under a full bead ot steam; and being
light and the dlTecHonbfth~wilid being against her starboard bow, she failed
to, swing 'to starpoard with sumcientspeed to clear th~"new breakwater,
with the' result that ·she rim against and on the same, thereby receiving the
daIllage complained, of~ There is some expert evidence to the effect that,
oWing to ,herllghtness and the direction and force of tb~ Wind, it was Im
practicable for her to swing under a port helm from the proposed anchorage
clear'ot the new breakwater. If this be 'a fact,of which I have considerable
dOUbt on the evidence as 'a Whole; the pilot was chargeable with knowledge
of it,'and,knowing the p6sitlon of thene'w breakwater relatively to the old
and the distance between them, he should have so regulated her movements
as to avoid th,e disaster, there being an abundance of sea'room for that pur
pose, asliereinafter stated. AltholJ,gh aware of the fact that the upper end
of the ,,:<)r" ,was' provided ,with lpitake light it does notsatlsfactorily appear
from hts evidence or from any otl1er evidence in the case, when he first
looked for that)ight or ascertained it' was not burning. On his own showing
the pllotc,Onvicts himself of gross, negllgence or incompetency directly con
tributing'to the accident; He' testifies in part as follows: 'Q. Was the
place selected by you to anChor the Glenochil a proper place? A. Yes, sir.
Q. Was It'aplace in which you have anchored other vessels? A. Yes, sir;
many a time. * * *Q. Well, When ):le told you to put the GIenochil
to sea again, what did you do?A.'I put the wheel to port and rung her up.
* * * Q.. Well, now~ then what happened? A. Well, I stranded on the
breakwatet~ ,I thought I was closer to the old breakwater than I was.
* *. * Q; Please state whether there was any light on the upper end of
the breakwater qrnot? A.. No light at all. Q. Are you positive about that?
A. Yes, Sir. Q. What kind,'of a nig;Jlt was it with respect to seeing lights?
A. Why, It was a right nice night to see lights. * * * Q. Please state
whether there was anything In tile character of the night that night, which
would have prevented you seeing a light upon the upper end of the break
water liadone been there?, A. Nothing at all, sir. * • * Q. Had you
been by th~ new breakwater frequently or not? A. Yes, sir. Q. Did you
know where 'it was? A., Yes., sir. Q. Well, if you knew where the new
breakwater wa~:, why didn't you avoid it? A. Well, if there had been a light
there, we could, have avoided it, but there was no light at all. • * • XQ.
Have you any-recollection as to how long that light bad been showing on
the new breakwater before you had 'this accident? A. 'Yes, sir. Well, it was
tbere quite II- while off and on. * • * XQ. How near to the old break
water do you jUdge you were, when you gave the order to let go the anchor?
A. About three-quarters of a mile, probably a little further, I judge. XQ.
And it was that distance which you say you were mistaken In? A. Mis
taken,? XQ. Didn't you say you thought you were mistaken in supposing
that you were so close to the breakwater when you gave the order to let go
the anchor? A. No, sir. XQ. Then, do you still state you were about three
quarters of a mile from the old breakwater when you gave the word to let
go the anchor? A. Yes, sir. XQ. That is your present judgment? A. Yes,
sir. XQ. That was your judgment at the time you gave the order? A. Yes,
sir. XQ. Do you know of any reason to change that judgment? A. No, sir.
* * * XQ. Mr. Bennett, how far is it in a straight line from the old
breakwater to tlie new breakwater, as 1'ar as the new breakwater was stick·
ing up above the surface at low tide in November last? A. I should judge
about two miles. * ... • XQ. When you gave the order to port the wheel,
I judge from the distance that you have told me that you were off, you had
about a mile and a quarter of clear water to turn around in; is that about
right? A. Yes, sir; but I was deceivedln my judgment. XQ. Now, think
about it, and tell me how near yoU were actually to the new breakwater
when you gave the order to port the wheel? A. Well, I couldn't. I judge
I was that distance from the old breakwater, and I jUdged wrong. • * ...
XQ. That was a mistake, wasn't it, Mr. Bennett, that you had as much all
a mile and a quarter of clear water to turn around in? A. Oh, certainly, it
was a mistake. • • • XQ.· Are you able to make a jUdgment bow far
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011', in your best judgment, you were from the new breakwater when you
gave the order to port your wheel? A. No, sir; I couldn't, because I don't
know. XQ. l\ow, when you heard that hail from the forecastle you didn't
suppose you were anywhere near the new breakwater, did you? A. No, sir.
XQ. Didn't you think the new breakwater was half a mile or so over to
your port side? A. I thought the breakwater was further off. I judged
that I could come out clear. * * * XQ. You hadn't any more expectation
of hitting the new breakwater, the stone pile, that night than you have to
day? A. No, sir; not a bit. XQ. You didn't suppose that you were within
half a mile of it? A. I didn't suppose I was within a mile of it. XQ.
Well, had you been looking for that red light on the stone pile? A. I had
been previous. I had been looking for it that night. * * * XQ. Do you
recollect looking for that red light on the stone pile? A. Yes, sir. XQ.
When did you look for it? A. I looked for it as I was turning the ship
around. XQ. You did not see it? A. No, sir. XQ. You didn't think that
was anything remarkable? A. Yes, sir; because it was published to be put
there. XQ. You didn't see it; didn't that make any change in your naviga
tion? A. ~o, sir. Why how could that make any change? Then it was too
late to make any change. I didn't see it. XQ. You mean it was too late
when you thought to look for the light? A. I looked for the light as I tried
to turn the steamer. I was too close to the breakwater. XQ. You didn't
think to look for the light until you were that near, that it was too late?
A. Dh, yes, sir; I looked for the light. If a light had been there, I could
have reversed the engines and wouldn't have hit. XQ. Now, ~lr. Bennett,
what I am asking you is whether you recollect looking for that light when
you first started to turn around the Glenochil? A. Yes, sir. XQ. Well, now
you told me it was ten minutes before you hit, wasn't it? A. I suppose it
was; somewheres around there. * * * XQ. And you didn't see it? A.
No, sir. XQ. And it was a good night for seeing lights, and you sawall
the other lights around you? A. Yes, sir. * * * XQ. Well, Mr. Bennett,
didn't you think your judgment was good enough to keep clear of that stone
pile, even if you didn't see the light? A. Well, if I had known there was no
light there. XQ. You knew that there was no light there that night? A.
I didn't know until I got in there. XQ. You knew that you didn't see any
light there that night? A. Yes, sir. XQ. For ten minutes before you hit?
A. No, sir; I didn't say that. XQ. Didn't you say that you were looking
for that light when you gave the order to port the wheel? A. No, sir; I did
not. XQ. You don't remember saying that? A. No, sir. XQ. Well, now,
how long after you gave the order to port the wheel, do you think, that you
did look for that lantern? A. I couldn't tell you. It was before I struck.
I know the light was gone. I looked for the light and I thought I had plenty
of room to come around. XQ. Did you look for the light before you heard
the hail from the forecastle? A. Yes, sir. XQ. How long before? A. Why,
it wasn't no time. I hadn't gotten my glasses down. XQ. You were just
looking for the light when you heard the hail from the forecastle? A. No,
sir. Hold on, lam going too fast. No, I looked for the light, and afterwards
I heard the hail, because I thought I had plenty of room. XQ. You had been
looking for the light through your glasses? A. Yes, sir. XQ. And just as
you took your glasses down, you heard this hail? A. Dh, no; it was a little
while afterwards I heard the hail. XQ. Well, as much as two seconds?
A. Dh, yes, sir; it was a long while. I couldn't tell you how long it was.
* * * XQ. What I understand you to say now, Mr. Bennett, that you
looked for the light once, a little or some while before you heard the hail
from the forecastle? Dh, yes; quite a while before I heard the hail. XQ.
And you looked through the glasses? A. Yes, sir. XQ. And you didn't see
it? A. No, sir. XQ. But you thought you were giving the stone pile a good
berth, anyhow? A. Yes, sir. XQ. SO you went ahead? A. Yes, sir. Cer
tainly if the light had been there, there would have been no trouble at all.
* * * XQ. How long before you struck the stone pile, in your best pres
ent judgment, was it that you noticed that there was no light on the stone
pile? A. Quite a while, as I said before. * * * XQ. Do you think it
was as mvch as three minutes? A. I think it was as much as four minutes.
XQ. That Is your best judgment? .A.. Yes, sir. XQ. Four minutes? A. Yes,
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ave minutes. XQ. Will you stick to five minutes? A. Yes, sir. XQ. Then
It was five minutes before you hit, that you satisfied yourself that there was
no lfght on tbatstone pile? A. Yes, sir.' It thus appears from tbe testimony
of the pilot that, notwithstanding the range and other fixed lights which
should fully have Informed him, be was in substantial error as to the dis
tance.of the proposed anchorage from the old breakwater; that, knowing the
GIe:nochil was light and the wind on her starboard bow,he ported her helm
in an attempt to swing her to starboard and clear the new breakwater on
hiS way· to sea for the purpose of gaining' time to prepare for the lowering
of the port anchor; that he knew the distance of the new from the old
breakwater; that at the proposed anchOrage the stake light on the upper
end of the new breakwater if burning would have been distinctly visible;
that had he known at the time that the stake light was not burning he
could hal'e avoided the new breakwater; that he did not look for that light
or ascertain that it had been extinguished until several minutes after the
helm was ported or until very shortly before the accident; that he knew a
light should have been burning there; that if the light had been burning, the
Glenochll could have beenpl1t full speed astern and the accident prevented;
and that he had satlsfiedbimself five minutes before the Glenochil struck
that the stake light was not burning, yet instead of reversing, kept her on
a port helm under a full head of steam. * * *

"Further, there Is no evidence that after it was discovered that the windlass
was jammed or fouled there was any necessity to put to sea or execute
the maneuver attempted. The Glenochil at the time In question drew only
fifteen feet of water and the tide was about high water slack. The official
charts used in evidence show that for a distance of about three miles west
northwestwardly from the proposed anchorage there was an ample depth of
water for the naVigation of the Glenochil even at mean low tide, and that
this inner basin bad a width of equllidepth for about two miles. No reason
is disclosed or perceived why the Glenochil under these circumstances should
have attempted to go to sea. She COUld, while preparing the windlass for the
lowering of her port anchor, have proceeded slowly up this basin and when
proper have returned to the proposed anchorage either by going astern or
by turning and heading for it. The evidence abundantly shows that there
were sufficient range and other fixed lights to enable her to accomplish her
ultimate purpose without resorting to the improper movements resulting in
the disaster. It was further the duty of those in charge of the Glenochil
when entering the bay for the purpose of anchoring, with the wind so strong
as repeatedly to extinguish her binnacle light, to see to It that she was in
proper order to anchor, and guard against the fouling or jamming of her
windlass. While the last point may not of itself be sufficient to inculpate
the Glenochil, I am satisfied by the evidence as a whole that she was in
fault, and that it proximately contributed to the accident. Counsel for the
libelant have referred to Casement v.Brown, 148 U. S. 615, 13 Sup. Ct. 672,
37 L. Ed. 582,as establishing the proposition that there was no fault on the
part of the Glenochil, and counsel for the defendants have referred to the
same case as establishing the proposition that the defendants are not liable.
I am satisfied on careful examination that the facts disclosed in that case
were so unlike those in this, that it cannot be treated as an authority sup
porting either proposition. As the Glenochil as well as the defendants was in
fault she is entitled to 'recover only one-half of the damages and costs. Let
a decree be prepared accordingly."

The point made by the appellant, presumably not raised in the court
below as it is not covered by the opinion of the learned judge, just
quoted, that, inasmuch as the Glenochil was obliged by law to take a
pilot, his negligence cannot be imputed to the ship, requires from us
only a brief notice. It is admitted that, at common law, no action
can be maintained against the owner of a vessel, for the fault of a com
pulsorily taken pilot, as, in such case, the pilot is in no sense the agent
or servant of the owner; but, although the same doctrine holds in
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England, both at common law and in admiralty, a different view of the
liability of the ship is taken in admiralty cases in this country. The
China v. Walsh, 7 Wall. 53, 19 L. Ed. 67; Ralli v. Troop, 157 U. S.
386, 402, IS Sup. Ct. 657, 39 L. Ed. 742 : The John G. Stevens, 170
U. S. II3, 120, 18 Sup. Ct. 544, 42 L. Ed. 969; The Barnstable, 181
U. S. 464, 21 Sup. Ct. 684, 45 L. Ed. 954; Homer Ramsdell Co. v.
Compagnie Generale Trans Atlantique, 182 U. S. 406, 411-413, 21
Sup. Ct. 831, 45 L. Ed. II55. The theory of the admiralty law in
this country in such cases, is that the collision impressed upon the
wrongdoing vessel a maritime lien, which the vessel carries with it
into whosesoever hands it may come. The vessel is treated, according
to this theory, as the guilty thing. It is the res, to which fault is im
putable, and which is held to respond in damages. The responsibility
of the owners, as owners, and the law of agency, as applicable to the
employment of a pilot, do not come into consideration. "This theory
treats the faults of conduct in the vessel's navigation as imputable to
the vessel itself." Ralli v. Troop, supra. It is true that in the present
case, the libelant, as the master of the ship Glenochil, proceeded
against the defendants in personam; but the suit is in admiralty, and
the defense inculpat~s the vessel and not the owners, so that the law of
agency, as applicable to their liability, is not involved in the considera
tion of the case.

The decree of the court below is affirmed.

THE BELGIAN KING.

HUNTER et a1. v. DAMPSKIBSSELSKABET TELLUS et a1. SAME v,
DAMPSKIBSSELSKABET TELLUS. CALIFORNIA &

ORIENTAL S. S. CO. v. SAME.

(Circuit Court of Appeals, Ninth Circuit. October 19, 1903.)

No. 930.

1. COLT,ISION-STEAM VESSET.S IN FOG-SPEED.
A steam vessel in a dense fog is bound to observe unusual caution,

and to maintain only such a rate of speed as will enable her to come to
a standstill by reversing her engines at full speed before sbe could collide
with a vessel which she could see through the fog.

~ SAME-EVIDENCE COKSIDERED.
Evidence considered in a cause for collision between the steamships

TeIlus and Belgian King in the Pacific Ocean at night, in a dense fog,
and the Belgian King held solely in fault for violation of tbe navigation
rules in failing to go at a moderate speed after entering the fog, or to
stop her engines on hearing the fog signals of another vessel nearly
ahead and whose position was unknown; and also for misunderstanding
the signals of the Tellus, which was in all respects naVigated with
care and in conformity to the rules, having come to a stop before the
collision.

, 1. Collision rules-Speed of steamers in fog, see Dote to The Niagara, 28
C. C. A. 532.

See Collision, vol. 10, Cent. Dig. § 170.
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Appeals from the DistriCt Court of the United States 'for the North
·ern District of California.

For opinion below, see II3 Fed. 5.25.
The several libels herein set forth, arising out of one event, namely, a

collision between the Norwegian steamship Tellus and the British steamship
Belgian King, were consolidated by order of the court below, and tried upon
one hearing. Several decrees were entered by the District Court, and, by
stipulation of the respective parties, app'eals from the several decrees were
presented to this court upoDonerecord. .

It is alleged, in the amended libel of G. B. Hunter and the Wallsend Slip
way Company for salvage services rendered to the steamship Tellus, that
they are the sale owners of the British ship Belgian King, a vessel of about
2,170 toi:lsregister, and at the time mentioned of the value of about £25,000
sterling; .that on the 17th day of July, 1900, the Belgian King, then being
in ballast, left the port of San Francisco, bound to the port of Seattle, in the
state of Washington; that b~tween 10 and 11 o'clock p.m. of tbat day, when
about 25 miles to the southward and westward of Point Arena, on the coast
of CaJifornia, and 7 miles distant from land, dense fog· then prevailing, a
collision took place between said Tellus and tbe ship Belgian King, tIle former
being laden ;with· a· full cargo of coal, and bound from Comox, in British
·Columbia,. to the port of San Francisco; that the collision occurred without
any negligence on the part of the officers and crew of the Belgian King; that
both ships sustained damage by reason of said collision, the Tellus having
a large hole made in her port bow between her collision bulkhead and bulk
head No.1, through which the water in large quantities entered, and, fear
ing that the ship would sink almost immediately, of which there was great
danger, her entire company went on board the Belgian King; that the Bel
gian King remained by the Tellus until the following day; that on the morn
ing of that day, the Tellus being still afloat, but having a great deal of water
in her, and still leaking, and in danger of sinking, the master of the Tellus
requested the master of the Belgian King to take the Tellus in tow for the
purpose of assisting her to the port of San Francisco as speedily as possible;
that thereupon the Belgian King made fast to the Tellus with 120 fathoms
of a 4-inch steel hawser, and towed her until she arrived at a point about
three m~les distant from the entrance to the Bay of San Francisco, when the
hawser parted; that, the. sea being then smooth, the master of the Tellus
did not deem it necessary for the Belgian King to again make fast to her,
and started the Tellus ahead·under her own steam; that tbe Belgian King
accompanied her in order to .render any assistance needed, and so continued
until about 8 o'clock p. m. of said 18th day of July, when the vessels arrived
at an anchorage in the said harbor, at a point six or seven miles from where
said hawser parted. It is alleged that the Tellus was and is in ber damaged
condition of a value of £18,000 sterling, or thereabouts, and the value of her
cargo of. coal not less than $21,000; that the said ship was so seriously in
jured and damaged as to render her liable to sink at any moment, and, to
gether with her cargo; become a total loss before she could, by her own

.. unaided efforts, reach a place of safety" and that it would have b~n ex-
tremely dangerous to the· lives of her officers and crew to remain on board
of her, for the purpose of attempting to navigate her to a place of safety,
without the immediate presence arid aid of the Belgian King; tbat by reason

·of the premises the libelants are entitled to recover against the said Tellus
and her cargo a reasonable salvage reward for the services alleged to have
been rendered.

The owners of the Belgian King also libel the steamship Tellus, her
tackle, apparel, and furniture, for the amount of damages sustaimid by the
Belgian King in said collision, 'in the sum of $14,000. It is alleged in the libel
that "at about 45 minutes past 10 o'clock on the night of said 17th day
of July, a long blast of a steamer's whistle, which afterwards proved to be
tbat of the steamship Tellus,was heard, apparently about three points off
the starboard boW <>.t. the,ship·Belglan King, whereupon the engines of said
Belgian King were immediately put to slow, and she proceeded ahead at a
rate of about three knots an bour, whIch Was as low.a rate of speed as was
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consistent with good steerageway, which speed was maintained nnW her
engines were reversed as hereinafter mentioned. In a few minutes there
after, two blasts in quick succession of the whistle of the approaching vessel
were heard, which were interpreted by those on board of the Belgian King
to mean: 'I am directing my course to port.' Then the helm of the Belgian
King was immediately put to starboard, and two blasts of her whistle were
sounded, indicating: 'I am directing my course to port.' In a short time
after, the approaching vessel again gave two blasts of her whistle, which
appearing to be close by, the engines of the Belgian King were stopped and
reversed full speed, and three blasts of her whistle, indicating, 'My engines
are going at full speed astern,' were sounded. Shortly after, the masthead
light of the approaching vessel was sighted about two points off the starboard
bow of the Belgian King, and then her red light came in view, and then,
in a time so short thereafter as to render it impossible for those navigating
the Belgian King to adopt any measures to avoid it, a collision took place
between the two vessels, the Belgian King coming in contact with the port
bow of the Tellus, which was then being navigated across the bow and
course of the Belgian King, in consequence of which the Belgian King was
extensively damaged, that is to say: Eighteen plates on her bows broken,
bent or cracked; eight frames broken; breast hooks bent; stringers broken;
collision bulkhead bent, and the bulkhead frame crushed and broken; some
of the plates were cracked below the water line so that the forward com
partment filled with water; and doing other and extensive damage."

The California & Oriental Steamship Company also libel the steamship
Tenus, her tackle, apparel, and furniture, for the amount of damages sus
tained by it, as charterer of the Belgian King, in the loss of contracts and
delay of the ship for repairs after said collision, in the sum of $18,694. The
navigation of the Belgian King is described in the same terms as those em
ployed in the libel filed by the owners of the Belgian King.

In answer to each of these libels the Tellus Steamship Company admits
that the collision occurred, that the TeBus was damaged thereby, and that
it was towed by the Belgian King to San Francisco. It denies that the Tellus
was in a sinking condition at any time, but avers that as water was coming
into the ship, and it being nighttime and. foggy, they were not satisfied that
it was safe to remain on board; but that in the morning, when the true con
dition of the ship could be ascertained, they found the ship in no danger,
and returned to her. It is denied that the Tellus was in serious danger at
any time, except in the event that she should meet with heavy weather.
It is denied that the Tenus was navigated in violation of the rules of naviga
tion, or otherwise than with the greatest care and skill, and avers that the
officers of the Belgian King were solely to blame for the collision, by reason
of the high speed which was maintained almost to the moment of collision,
and by reason of their lack of knowledge of the meaning of signals or their
correctness in interpreting them. It is prayed that the various libels against
the Tenus be dismissed.

At about the time of the filing of the libels against the Tellus, the Tellus
Steamship Company filed a libel against the Belgian King, her tackle, ap
parel, and furniture, for the amount of damages sustained by the Tellus by
reason of said collision, and for the loss resulting from the deprivation of the
use of the vessel while being repaired, in the total sum of $45,000. The libel
describes the movements of the Tellus on the night of the collision, as fol
lows: "At half past 10, the fog having then settled down, the master ordered
that the engines be run at slow speed, the said vessel then making about
three knots an hour. About this time a long blast from a steam whistle was
heard about ahead of the Tellus, and at some distance away, which whistle
was immediately answered by a long blast from the TeIIus. A similar long
blast was again heard and again answered, and like signals were kept up,
all at an interval of about two minutes between blasts, and all indicating
an approaching steamship. That as soon as the master of the Tellus dis
covered from the said whistles that the said approaching steamship was still
ahead of the Tellus, and that she could not be far away, he ordered the helm
to port, and gave a short blast on the steam whistle to indicate to the ap
proaching ship the fact that the Tellus was being directed to the starboard.
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That the approaching steaDler agllln gave a long blast, which as before was
answered, and was, after' about 30 seconds, followed by a· short blast from
the TeIlusiJ1dicating a continued turning by her towards the starboard. That
thereupon the engines Of the Tellus were stopped, and so continued until the
approaching steamer, which afterwards proved to be the steamship Belgian
King, of about 2,000 tons; bound from San Francisco to Seattle, gave two
short blasts, and immediately three longer blasts. Immediately the engines
of the TeIlus were reversed at fuIl speed,. so that said vessel's way was
actually stopped. In a short time the lights of the Belgian King came into
view, said. vessel bearing about one and one-half points on the bow of the
'.reIlus,and in about one"half of a minute the Belgian King struck the Tellus
on the port bow, cutting deeply into the same down to and beloW the water
line, and breaking her fl'ames,beaDlS, plating, and decks from the afterpart
of the colltsion bulkhead to the corner of No. 1 hatch, a distance of about
10 feet, and otherwise seriOUSly injuring her. • • • That for a long time
prior to the collision aforesaid, and up to the occurrence of the same, the
master and officers of the said Belgian King, notwithstanding the fact that
a thick fog was prevailing, and that the said steamship was all of the time
in said fog, and that it was impossible to see more than a very short distance
ahead, were proceeding at a high rate of speed, and, notwithstanding that
they knew from the signal blasts that were blown by the Tellus that another
vessel was in close proximity to her, and that there was risk of colIlsion
unless due precaution should be had on her part, they falled to stop the
engines of said ship untlI they could ascertain the location of the TeIlus, by
reason Whereof, although the 'fellus had been and was stopped, the sai<J.
Belgian King came into coIllsion with said Tenus; all of which acts on the
part of the said master and crew of the Belgian King were negligently done,
and with lack of proper care and skill in navigation."

The District Court held that the collision Dlust be attributed to the fault
of the Belgian King in not stopping when she became aware that she was
in close proximity to the TeIlus, instead of moving ahead at a low rate of
speed. The libels against the Tellus were therefore dismissed, and a decree
entered for the Tellus Steamship Company in its cross-libel against the
Betgian King in the sum of $32,622.14; From these decrees appeals have
been taken to this court.

Milton Andros, for appellants.
Page, McCutchen & Knight; Chas. Page, E. J. McCutcheon, and

Samuel Knight, for appellees.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

MORROW, Circuit Judge, after the foregoing statement of the case,
delivered the opinion of the court.

The assignments of error relate to the various findings and conclu
sions of the court, upon which its holding was based that the legal re
sponsibility for the collision in which the injuries were received was
upon the Belgian King. As an appeal in admiralty causes brings both
the law and the facts before the appellate court for review, the principal
question for consideration is whether either vessel was solely in fault
in causing the collision upon which the libels in controversy are based.

It is undisputed that the steamship Belgian King left the port of
San Francisco, in ballast, on the afternoon of July 17, 1900, bound
for the port of Seattle, in the state of Washington; that the steam
ship Tellus was laden with coal, and· was nearing the end of her voy
age from British Columbia to San Francisco; that a dense fog set
in about 6 o'clock in the afternoon, and continued until after the col
lision; that the steamships collided at some time between 10 :40 and I I
p. m. of that day, at a point some 16 to 26 miles south of Point Arena;
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that the lights on both steamers were in proper place and condition;
that proper lookouts were on duty, and that both stear:ters were prop
erly manned as to the number and degree of officers ~n c~1arge; that
the Belgian King struck the Tellus on the port bow, plercmg the hold
of the Tellus to the distance of 16 feet., and cutting her down to about
TO feet below the water line; that ele Belgian King was but slightly
injured, her sharp stem not being damaged at all.

The main controversy turns upon the speed of the two vessels just
prior to the collision, the interpretation of signals given by the re
spective steamers, and the maneuvers of the steamers upon those sig
nals. The captain of the Tel1us was on the bridge at and for some time
before the occurrence of the c011ision. He testifies that at about half
past 10 of that evening the fog became very thick, and he slowed his
engines down to "slow speed," or about three knots an hour; that he
had been sounding his regular fog whistle, a long blast every two min
utes, all the evening; that at TO :32 p. m. he heard a long whistle right
ahead, a good way off; that he answered it with a long whistle; that
he heard three long whistles from the other ship at intervals of two
minutes, and, being then sure of the bearing, he ported the helm 45
degrees, with the object of turning his vessel to starboard, at the same
time giving the direction signal that he was going to starboard, con
sisting of the regular fog whistle of one long blast followed in 30 sec
onds by a short whistle; that he received one long whistle from the
other ship after that, about half a point on the port bow; that he heard
nothing for three-quarters of a minute after that, so stopped his en
gine and repeated the signal of one long blast with a short one 30
seconds thereafter; that he counted the seconds between the blasts;
that he then heard two short whistles from the other ship, followed
almost immediately by three short ones, which he understood to mean
that the other ship was starboarding its helm and reversing its engine;
that at this time the Tellus had been drifting under a stopped engine
for about five minutes; that as soon as he heard the two short blasts
from the other ship he reversed the engines ofthe Tellus, and in about
two minutes sighted the masthead light of the other ship, about two
points off the port bow; that the green light came in view immedi
ately after, and the col1ision took place about one minute afterwards.
He testifies that the Tellus was "about dead" when the two ships met,
but that the other ship must have had a good motion on. This testi
mony was corroborated by Olsen, the lookout on duty on the Tellus
at the time, and by Berger, the second mate, who was on the bridge
with the captain, and attended to the whistle. The testimony of the
engineer on duty at the time corresponds with that of the captain, as
to receiving orders for the slowing and stopping of the engines, and
soon after reversing them.

The captain of the Belgian King was also on the bridge of his vessel
at the time of the c011ision, and for some hours before. He testifies
that at about 6 :45 p. m., and again at 7 :45 p. m., they had heard the
whistles of another vessel, and in each instance had stopped the en
gines until the sound of the whistles was definitely located, when he put
the vessel at half speed again; that he kept the vessel at half speed until
TO :45 p. m.; that "half speed" was 8Y;; knots, in ballast; that at TO :45
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p. 'm. heJIibarrd'another.steamet!s whistle off the starboard bow about
three poitlfS; ' that he then ptitthe ,engines tol'sl()w," and continued
soundltlg'llheregulation fog whistile every two minutes ; that he then
heard tW6b1'asts fromtne other 'vessel! both appearing to him to be
pretty long-and, of about the same length; that he imagined from these
whistlestnat the other vessel was putting its helm to starboard and
directing its course to port ; that he then stopped the engines of the
Belgian King,'putthe helm to starboard, and blew two whistles; that
he then heard another tW() blasts from the ()ther vessel, in the same
direction, but much neare'r; that he then reversed his engines full
speed, and gave three blasts of the whistle; that shortly after that he
sighted the masthead light of the other vessel about four or five hun
dred feet away, about two points on the starboard bow, and then saw
the red light; that he gave an extra ring in the engine room to in
crease the sternway, if possible, and blew three blasts of the whistle
again; that in about two', minutes after the light was sighted the
vessel struck the Belgian King on the starboard bow and heeled her
over to port; that the momentum of the other vessel coming against
the starboard bow of the Belgian King lifted her bow up a certain dis
tance, and in recovering herself the Belgian King came down upon the
Tellus, smashing into her hull. He testifies that the Belgian King had
about come to a standstill when the vessels came together; that she
backed away,and cleared the TeBus in about two minutes after strik
ing.

The third officer, Lord, who was on the bridge with the captain, tes
tifies that he heard the long blast of the other vessel three or four
times on the starboard bow, and then heard the regulation two short
blasts, signifying that the vessel was going to port; tl1at his own vessel
then stopped and starboarded, giving two short whistles, and after
that he heard two blasts ::Lgain, very close on the starboard bow; that
they then put their ship full speed astern, giving three blasts of the
whistle; that about two minutes after hearing the last two short blasts
he saw the masthead light, and a few seconds later the port light.

The lookout on the Belgian King was a Chinaman, who testifies that
he went on duty at IO :30 p. m., and nve, six, or seven minutes after
that he heard a whistle on the starboard side of his vessel; that he

.heard nothing ,else for five or six minutes, when he heard two short
whistles, and at the same time saw the masthead light of the vessel;
that when he heard the first whistle he reported it to the officers, and
they then blewthe whistle of the Belgian King- three times; that when
.they saw the lights they blew the whistle again three times, and three
more right after that.

The quartermaster on duty at the time was also a Chinaman. Soon
after 10 :30 p. m. he heard one long whistle, which was answered by
the Belgikn'King. He heard nothif!.g more for five or six minutes,
when at the same time, practically, he saw the lights of the other ves
sel, heard two short whistles, heard the Belgian King give three short
whistles, and received-orders from the captain to put the helm hard
astarboard; that the courSe of the Belgian King was not changed until
the lights 6f the other ship were seen, and only a minute or two then
elapsed before the collision. .
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The chief engineer of the Belgian King testifies that the engines
were at half speed at 9:15 p. m., slow at 10 :45, stopped and full astern
at 10 :50, and the ship stopped entirely at 10 :55, according to the log
slate kept by him; that the engine was going astern for two minutes
before the collision, and continued going astern for three minutes
thereafter.

Article 16 of the act of August 19, 1890, as amended May 28, 1894
[U. S. Compo St. 1901, p. 2868 (see 28 Stat. 1250)], prescribing regu~
lations for preventing collisions at sea, provides as follows:

"Every vessel shaIl, in a fog, mist, falling snow, or heavy rain storm, go
at a moderate speed, having careful regard to the existing circumstances and
conditions.

"A steam vessel bearing, apparently forward of bel' beam, tbe fog-signal
of a vessel the position of which is not ascertained, shall, so far as the cir
cumstances of the case admit, stop her engines, and then navigate with cau
tion until danger of collision is over.

"Steering and Sailing Rules.
"Risk of collision can, when circumstances permit, be ascertaIned by care

fully watching the compass-bearing of an approaching vessel. If the bearing
does not appreciably change, such risk should be deemed to exist."

"Article 18. When two steam vessels are meeting end on, or nearly end on,
so as to involve risk of collision, each shall alter her course to starboard, so
that eacb may pass on tbe port side of the other."

Did the vessels act in accordance with these regulations? There is
evidence tending to show that the Belgian King had been going at a
greater rate of speed than "half speed" prior to the hearing of the fog
whistle of the Tellus at 10 :45 p. m. But accepting the testimony of
the captain of the Belgian King that his vessel was proceeding on her
course at half speed, or at the rate of 8y:! knots per hour; that be
tween 10 :25 and IO :30 p. m. the fog had become dense and "had shut
in thick"; and accepting the testimony of the captain of the Tellus
that at half past 10 o'clock his vessel also encountered the fog, and
that the engines of his vessel were brought down to "slow speed," or
three knots per hour, which speed, the captain testified, was the lowest
at which steerageway of the ship could be maintained; and that seven
or eight minutes later, according to the engineer of the Tellus, the
engine was brought to a stop-we have this situation: From the time
the dense fog set in at IO :30 p. m. until the Belgian King was made
aware of the approach of the Tellus, at about 10 :45 p. m., the Belgian
King was going at 872 knots per hour, and the Tellus at 3 knots per
hour, the slowest rate consistent with the maintenance of steerageway;
that this speed was maintained for 7 or 8 minutes, when the engine was
stopped. It is evident from this statement of the testimony that the
Belgian King was not during this time g'oing at a moderate rate of
speed, having careful regard for the existing circumstances and con
ditions. This is determined partly by the inference to be drawn from
the fact that the Tellus under the same conditions reduced her speed
to 3 knots per hour, and after 7 or 8 minutes stopped her engine, while
the Belgian King maintained a speed of 8~ knots per hour; but it is
also determined by the fact that, while the Tellus was being navigated
at the moderate rate of speed required by law, the speed of the Belgian
King was maintained at such a rate that she could not and did not
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stop in timTe to:avoid a collision after the Tellus came in sight. The
rule Is that a vessel in a dense fog is bound to observe unusual caution,
and to maintain only such a rate of speed as would enable her to come
to a standstill by reversing her engines at full speed before she could
collide with a vessel which she could see through the fog. The Colo
rado v. The H. P. Bridge, 91 U. S. 692, 702, 23 L. Ed. 379; The Na
coochee v. Moseley, 137 U. S.330, 339, II Sup. Ct. 122,34 L. Ed. 687.
That the Tellus observed this'trile, and that the Belgian King did not,
is established by the testimony as to the rate of speed each vessel main
tained prior to the collision, and the fact that at the time of the colli
sion the Tellus had stopped 'and the Belgian King had not; also,
by the char,acter of the wound inflicted upon the TeBus. This was
the finding of the court below, and is supported by the evidence.
not only did the ,officers and crew of the Tellus testify that the engines
of the Tellus had been stopped for some time, but the testimony of
other parties, entirely disinterested, supports this presumption. Capt.
C. M. Goodall, of large experience in the steamship business, examined
the Tellus as soon as she was discharged at San Francisco, as a matter
of general interest, and states positively that in his opinion the Tellus
must have been still when the collision occurred, from the nature of
the injury received. Capt. Thayer, inspector of the Bureau Veritas,
inspected the Tellus as soon .as she was discharged, and reaches' the
same conclusion. Capt. Turner, marine surveyor for the Fireman's
Fund Insurance Company andJor the Bureau Veritas, examined the
Tellus with a view to estimating the repairs necessary to put her again
hi her class, and testifies thatilJ. his -judgment she was lying still, or
nearly so, when collided with by another vessel. . Capt. Metcalfe, sur
veyor to Lloyd's Register of British and Foreign Shipping, surveyed
the TeBus and reported upon her condition as to necessary repairs, and
afterwards attended while the repairs '''ere being made, and says, "The
indications, I think, pretty concltis,ively point to the fact that the TeBus
had no headway on her at the time;" also stating that the other vessel
must have had some motiOn. 'W;e are of the opinion that had the Bel
gian King vJhenshe encountered tfl'e dense fog, reduced her speed as
did the TeBus, the collision would not have occurred.
.. The next inquiry relates to the interpretation of signals given by
the respective steamers, and the maneuvers of the vessels upon those
signals. When the whistle of the Belgian King was. first heard,
the position Was sufficiently asc~rta.inable by the Tellus to permit her
to continue on her course .at sl?w. speed, and give the direction sig
nal that she was going to starboard. Not receiving a proper re
sponse to that •. signal, the engines were stopped and the signal re
peated, the:ship drifting for some tllinutes before the collision. The
Belgian King ,was going at half,~peed until thefpg whistle of the
TeBus was heard. Her engines were then put to "slow." . Two
blasts were h~ard from the TeBus,which the captain of the Belgian
King understood tobe ofthe, same length, signifying that the TeBus
was directing it's course. to pOrt. The engines were then stopped,
and the signal answered., Hearing two more blasts of the whistle
much nearer;' the ¢ngines wer~ reV:ersed, but it was too late, as in
about two' 'mintites the vesselsca.me together. The regulatio'ns'pre-
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scribe one lonK blast, of from four to six seconds' duration, sounded
at intervals of two minutes during a fog, and the signal that a vessel
is directing her course to starboard is one short blast of about one
second's duration. The Tellus claims to have given one long blast,
followed at an interval of 30 seconds by a short blast. The captain
of the Belgian King claims to have heard two rather long blasts of
about the same length. It is our opinion that the captain of the
Belgian King misunderstood the signals of the Tellus. He states
that he understood the signals to mean that the vessel was direct
ing its course to port. Had the blasts been long, as he stated, such
an interpretation would have been incorrect. Two long blasts indi~

cate a steam vessel under way, but stopped, while the direction of a
vessefs course to port is signaled by two short blasts. When this
fact was called to his attention by counsel upon cross-examination,
the captain stated that such was not his understanding of the regu
lations, and in other particulars showed that he was not familiar with
the distinctions made in the regulations between the different sig
nals. Had the course of the Belgian King been directed to star
board, in response to the signal of the Tellus. no collision would have
occurred between them.

It is charged against the Tellus that she changed her course after
the fog signals of the Belgian King indicated that the two vessels
were drawing together, and that she notified the Belgian King of
this change of course by sound signals. This charge appears to be
based upon the theory that the two vessels were on parallel courses,
or nearly so, and that, without any change of course on the part of
the Tellus, and signals to that effect, the two vessels would have
passed each other starboard to starboard. But this view of the situ":'
ation is not supported by the evidence. The course of the two ves
sels, when each became aware of the presence of the other, was not
parallel, 'but crossing. The course of the Belgian King was N. W.
34 'vV. magnetic, and the course of the Tellus was S. E. .% E. mag
netic. These courses were similar to the courses of the Umbria and
the Iberia in The Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 41 L. Ed.
1053. In that case the captain of the Iberia heard the whistle of
the Umbria two points on the port bow, and apparently a long dis
tance away. He ported his helm and directed his course to star
board, signaling the Umbria to that effect. This course was in fact
across the path of the Umbria, but the captain of the Iberia appears
to have determined that by porting his helm he could cross the path
of the Umbria before the latter vessel could reach the point of inter
section, assuming, of course, that the Umbria was going at a moder
ate rate of speed. In the present case the captain of the Tellus
heard the whistle -of a steamer right ahead. The sound appeared
to be a long way off. It was a long whistle. The Tellus answered
with a long whistle. The captain of the Tellusheard three long
whistles from the Belgian King at intervals of two minutes. Then,
being sure of the bearings, he ported his helm and went to star
board, giving one short blast to notify the Belgian King that the.Tel
Ius was going' to starboard. The Belgian King, he says, was "right
ahead." It was certainly not a fault on the part of the Tellus to turn
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away from an approaching vessel right ahead, and in goihg to star
board he took the course required of approaching vessels in sight
of each other. In the case of The Umbria, the Supreme Court,
commenting on the action of the Iberia in changing her course under
circumstances less favorable under the apparent conditions, said:

"Under such circumstances, and in view of the fact that the exact position
and course of the Umbria could not be determined, we think it would have
been more prudent on the part of the Iberia not to have changed her course
until the ,position and course of the approaching steaQ1er had been definitely
ascertained,although we should be reluctant to hold that such change of
course waS Ii fimlt on her part which should condemn her in a moiety of
damages. There are undoubtedly authorities and some expressions of this
court to the effect that a change of the helm, in ignorance of the exact posi
tion and course of an approaching vessel, is a fault, although we have, never
held that it'would be a fault in, every case presenting these conditions." (Cit-
ing cases.) ,

The majority of the court were of opinion that the Iberia was not
in fault, whIle the other members of the court rested their conclu
sion upon the view that, even if she were at fault, such fault did not
contribute to the collision. The court held that the Umbria was
alone at fault.

Applying the rule of that case to the present one, we have no diffi
culty in reaching the conclusion that the Tellus was not at fault. The
responsibility fot the collision, and the damage resulting therefrom,
must therefore be laid upon the Belgian King.

The decree of the District Court is affirmed.

CRISSEY v. MORRILL et al.

(Circuit Court of Appeals, Eighth Circuit. November 2, 1903.)

No. 1,725.

1. CORPOR4TIONS-LIABILITY(),J' STOCKHOLDERS UNDER KANSAS STATUTE-Lnn·
TATION. .

Under the provisions of Gen. St. Kan. 1889, § 1192, relating to the
liability of stockholders as construed by the Supreme Court of the state,
a right of· action in favor of a corporate creditor against a stockholder
accrues one year after the cOrPoration ceases to transact any business
except for the pUrPose of liquidation, and an action against the stock
holder is barred in three years from that time whether the debt ail
against the corporation is matured or not, and in whatever form of pro
ceeding the creditor undertakes to enforce the liability; but the rule
applies only to an indebted,nesll of the corporation which Is absolute, and
where it is merely a guarantor on an unmatured obligation of another
limitation does not begin to run in favor of a stockholder until the
liability of the corporation has .become fixed by the default of the prin
cipal debtor.

l, SAME..,..PROCEEDING AGAmST STOCKHOLDER.
The fact that a number of demands held by a creditor against a

Kansas corporation werenierged in a single judgment before proceed-

11" 1. Stockholders' liability'tO creditors in equity, see notes to Rickerson
Roller Mill Co. v. Machine Co., 23 O. O. A. 315; SCott v. Latimer, 33 C. C. A.
23.
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Ings were Instituted agaInst a stockholder thereon does not preclude the
creditor from showing that the llability of the corporation on one of the
original demands was contingent only, and the date when it became
fixed, to meet the defense of limitation pleaded by the stockholder.

S. LIMITATION OF ACTIONS-RIGHT OF DEFENDANT TO b:VOKE-BuRDEN OF
PROOF.

When the defense of limitation is properly pleaded, the burden rests
on the plaintiff to prove, if such is the fact, that by reason of conceal
ment or absence from the state defendant is not entitled to the benefit
of such defense.

4. SAME-PROCEEDING AGAINST STOCKHOLDER-KANSAS STATUTE.
A proceeding against a stockholder by motion for execution against

him after recovery of a judgment against the corporation, and return
of execution nulla bona, as provided for by the Kansas statute, is a civil
action, Within the fair 'meaning of the statute of llmitations, and the
defense of limitation may be invoked therein.

5. CORPORATJONS-PROCEEDING AGAINST STOCKHOLDER-EQUITABLE DEFENSES.
In a proceeding against a stockholder in a federal court, by motion for

execution against him after the recovery of a judgment at law against
the corporation and return of execution nulla bona, as provided for by
the Kansas statute, the stockholder cannot interpose as a set-off a claim
against the corporation, which does not constitute a legal defense as
against'the plaintiff, and can only be availed of by a suit in equity.

In Error to the Circuit Court of the United States for the Dis
trict of Kansas.

This is a proceeding which was begun by E. B. Crissey, the plaintiff in
error, against E. N. Morrlll and Alexander Caldwell, the defendants in error,
who were stockholders of the Interstate Loan & Trust Company, to enforce
a liability imposed upon them as stockholders under and by virtue of the
laws of the state of Kansas, where the Trust Company was incorporated and
had its domicile. The lower court made a special finding of facts, from
which we have extracted such facts as are deemed material to the correct
decision of the questions that we have to determine. The Interstate Loan
& Trust Company (hereafter termed the "Trust Company") was incorporated
under the statutes of the state of Kansas on July 22, 1885. Its business con
sisted principally in loaning money on real estate security, taking from the
borrower bonds which the company would transfer to purchasers guaranty
ing the prompt payment of the interest thereon as it matured, and the pay
ment of the principal of the bonds within two years from the date of their
maturity. E. N. Morrill, one of the defendants in error, became the owner
<If 20 shares of stock in the Trust Company on June 29, 1887, and remained
a stockholder at all times thereafter, until this proceeding was begun against
him on December 16, 1898. Alexander Caldwell, the other defendant in error,
became a stockholder in the company on June 6, 1887, by the purchase of
20 shares of stock, and remained such stockholder from that time forward
until this proceeding was instituted on December 16, 1898. The Trust Com
pany became financially embarrassed as early as the month of July, 1887,
and on October 27, 1888, a special meeting of the stockholders was called
to be held on November 12, 1888. At this meeting the by-laws of the com
pany were amended, reducing the number of trustees from 13 to 5, any 3
of whom should constitute a quorum for the transaction of business; and
on November 14, 1888, the trustees' being of the opinion that it was imprac
ticable to transact other busin8ss besides that of winding up its affairs,
adopted a resolution to the effect that the Trust Company proceed to wind
up its business with the least possible delay and expense, with a view to its
final dissolution, and that it should not seek any new ]JUsiness, but pay and
adjust its debts as soon as possible, and that when .!;uch debts were paid
should make such dividends as might be practicable among its stockholders.

'If 3. See Limitation of Actions, vol. 33, Oent. Dig. §§ 713, 714.
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From thattlme forwardttieTrnst Company transacted no business what
soever save such as tended to 'wind up its affairs. In the year 1898 the prop
erty and assets of the company were, by order of court, placed in the hands
of a receiver, for further. administration, who appears to have been ap
pointed by the Circuit Court of the United States for the District of Kansas.

Among the bonds secured by mortgage, which the Trust Company had ob
tainedand negotiated with II. guaranty on its part to pay the interest as it
accrued and to pay the prin,eipal of the bond within two years from maturity,
was. one, executed by August Sire and wife,:dated July I, 1887, for the SUill
of $2,000, due in seven years from date, with interest at the rate of 7 per
cent. per annum, represented by. interest notes attached thereto. The Trust
Company also acq~ired and negotiated, with the same guaranty of payment,
anothel," 'bond secured by a m()rtgage which was executed by James W. WeIls
and wife, February 1, 1887, .for the sum of $700, and was due five years after
date.' It, also acquired and negotiated in the same manner another bond

I executed by Shuble Y. See~s' and wife, dated February I, 1887, for $1,450,
due five years after date; also another bond executed by. Robert Dawson
and wife, for $700, dated April I, 1887; due five years thereafter. The
several bonds last mentioned, 'executed by Sire and Wife, We)ls and wife,
Seeds and wife, and Dawson' a'l:ld wife, were acquired and became the prop
erty of E. B. Crissey, the plaiIl:tiff in error, who brought an action thereon
in the Circuit Court of the United States for'the District of Kansas, and re
covered a judgment against tl1e' Trust Company, which had negotiated the
same,' on December 31, 1897, for the sum, in the aggregate, of $6,792.20.
Execution was duly issued upon this judgment, and was returned nulla bona
oli January 6, 1898. Thereafter, on December 16, 1898, Crissey, as the owner
of said judgment, filed a motion for execution against the defendants, ~iol'l'iI1

and Caldwell, to enforce their liability as stockholders. The laws of Kansas
(Gen. st. Kan. 1889, par. 11(2) contain the following provision, in pursuance
of which the present proceeding appears to have been inaugurated:' "If any
execution shall have been issued against the property or effects of a cor
poration except a railway or a religious or charitable corporation, and there,
cannot be found any property, whereon to levy such execution, then execution
may be. issued against any of the, stockholders to an extent equal in amount
to the amount of stock by him or her owned, together with any amount
unpaid thereon; l:lut no execution shaIl issue against any stockholder except
upon an order of court in which the action, suit or other proceeding shall
have been brought or instituted, made upon motion in open court, after
reasonable notice in writing to the person or persons sought to be charged;.
and upon such motion such court may order execution to issue accordingly;
or the plaintiff in the execution may proceed by action to charge the stock
.holders with the amount of his judgment."

While the. Trust Company was in process of liquidation its acting board
of trustees from time to tim~, subsequent to November 14, 1888, passed reso
Jutlonlil making assessments on stockholders for an amount in addition to the
par value of their stock. In response to one of these attempted assessments
the defendant Morrlll, on ;rune 25, 1892, paid an assessment of 15 percent.
upon his stock, amounting to. $300, which was used by the secretary of the
Trust Company in paying the current debts of the Trust Company. In the
year 1893 the defendant caldwell. at the solicitation of persons who then
had the affairs of the Trust COl:Iwany in charge, advanced the sum of $1,000,
which was used in meeting demands against the company, and to secure the,
repayment of the money so advanced the officers in charge of the company
caused to be delivered to said Caldwell two bonds, for the sum of $5OQ each,
dated June 1, 1893. At the conclusion of the trial below the motions for
execution were denied, and a judgment was awarded against the plaintiff
below for costs. He has brought that judgment to this COUl·t for review on
writ of error. •

L. lL Stebbins (Clinton J. Evans, on the brie£), for plaintiff in error.
C. F. W. Dassler (0. H. Dean, on the brief), for defendants in'

error.
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Before SANBORN, THAYER, and VAN DEVANTER, Circuit
Judges.

THAYER, Circuit Judge, after stating the case as above, deliv
ered the opinion of the court.

The first question that is presented by the plaintiff in error for
our consideration is whether the statute of limitations had run in
favor of the defendants in error as respects so much of the unpaid
judgment for $6,792.20, in favor of the plaintiff in error, as was made
up of the bond which was executed by Sire and wife on July I, 1887,
in the sum of $2,000. The trial court seems to have decided this
question in the affirmative, holding that the entire judgment was
barred, but it is insisted that such decision was erroneous.

In view of the foregoing statement, it is apparent that the Sire
bond was due, on its face, seven years after July I, 1887, or on July
1, 1894. The guaranty on the part of the Trust Company was a
guaranty to pay the principal of the bond "within two years from
maturity," so that the guaranty matured July 1, 1896, and this pro
ceeding by motion was inaugurated December 16, 1898, or within
three years thereafter. It seems to be conceded on both sides that
the period of limitation applicable to the case is three years, so that
the bar of the statute was not complete as respects the Sire bond
on December 16, 1898, unless it began to run prior to the maturity
of the guaranty.

In behalf of the defendants in error it is contended that the stat
ute of limitations began to run in favor of the stockholders, as re
spects all outstanding debts of the Trust Company, whether matured
or unmatured, at the expiration of one year after November 14, 1888,
when the resolution to go into liquidation was adopted and the cor
poration ceased to transact further business, and that such debts.
so far as stockholders are concerned, became fully barred at the end
of three years thereafter, to wit, on November 14, 1892. This con
tention is based on certain decisions of the Supreme Court of Kan
sas, notably Cottrell v. Manlove, 58 Kan. 405, 49 Pac. 519; First
National Bank of Atchison, Kansas, v. King, 60 Kan. 733, 57 Pac.
952; and Brigham v. Nathan, 62 Kan. 243, 62 Pac. 319. Inasmuch
as these decisions deal with the construction of local statutes, they
are binding, as a matter of course, upon this court in so far as they
affect the question which we have to determine. In the first of these
decisions (Cottrell v. Manlove) it was held, in substance, that the
three-year limitation period begins to run in favor of stockholders
from the date of corporate dissolution, and that where a corporate
creditor had the right, by virtue of a local statute (vide Gen. St.
Kan. 188g, par. 1204), to bring an action against stockholders be
cause the corporation had become dissolved, leaving its debts un
paid, and also had the right, under another local statute heretofore
quoted (vide Gen. St. Kan. 1889, par. II92), to proceed by motion
for an execution against stockholders after recovering a judgment
against the corporation and issuing an execution thereon, and he
adopted the latter remedy in place of the former, that the operation

125 F.-56
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of ,the ,statute of limitatioris. was not ,thereby susperideduntil' he
had procured a judgment against the corporation, but that the stat
ute began to run from the date of corporate dissolution. In the
same case it w~s held, in sub'stlll1C~, that the statute of the state per
mitting stockholders of a corporation to be sued for corporate in
debtedness if the. corporation becomes dissolved, leaving debts un
paid, applies.to corporate debts maturing after the dissolution as well
as to those.wbiGh had become, due and payable at the time of the
dissolution. In the second of tll~ above,l;:a~es (First National Bank
of Atchison v. King) it waS held, in substance, that the right of
action in favor of the creditors of 'a corporation, as against stock
holders, accrues, and that the statute of limitations begins to run in
favor of stockhol4ers, at the expiration of one year after the cor
poration has ceased to transact business, and not aftersucp suspen
sion of business has been shown or determined in some judicial pro
ceeding. In the ~hird case above cited (Brigham v. Nathan) it was
held, in substance, that, within the meaning of section 1268 of the
General Statutes of Kansas for 1899, a corporation becomes dis
solved for the purpose of enabling creditors thereof to br~ng actions
against stockholders, provided it has ceased for one year to transact
all business for which it was organized, and in the meantime has
confined itself to. the qoing of such acts as were incidental and nec
essary to the final closin,g up of its affairs. It appeare4 in that case
that the corporate creditor, at the time the corporation became dis
solved, had p.o matured obligation against the corporation, having
surrendered the matured o.bligation, and taken a new one, which had
not become due. at the date of the dissolution. It was held, however,
that, notwithstanding the immaturity of his demand against the cor,.
poration, he had an immediate right of action, against the stock
holder, and that the statute of limitations began to run in favor, of
the stockholder at the expiration of one year after the company sus
pended business. ,See, also, ,the cases of Sleeper v. Norris, 59 Kan.
555, 53 Pac. 757j and Fox v. Bank, 9 Kan, App. 18, 57 Pac. 241,
which enunciate substantially the same doctrine.

It is c1ear,thel'efore" that under the laws of the state of Kansas,
as construed by its highest court, the fact that a debt of a corpora,.
tion has not become due at the time it becomes dissolved (that is,
after the expira.;tion of one year from the time it ceases to transact
business and goes into liquidation) does not prevent the creditor
from pursuing stockholders. It is due by "force of the statute per
mitting them to be sued, so far as stockholders ,are concerned, as
soon as the cOl1poration becomes dissolved, although not due as re
spects the corporation, and the statute of limitations begins to run
immediately in favor ofstcx:kholders, and becomes a bar at the end
of three yeats. ,Since these decisions were rendered, .however, and
since this case was decided by; the learned trial judge, another quesr
tion that is wholly analogous to the one which arises, in the case
at bar has been decided by the Supreme Court of the state of Kan
sas in McHale v. Moore, 71 Pac. 522, 524. In that,case an actiol;l
was brought to compel a stockholder.to pay a corporate debt which
consisted in part of notes that had been executed by the corporation
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itself, and in part of a note the payment of which the corporation
had guarantied. This latter note was executed May I, 1890, but
did not mature until May I, 1900. The corporation suspended the
transaction of business in March, 1892, and never thereafter re
sumed business. Proceedings against the stockholder were begun
on March 21, 1901. As respects the guarantied note, the court held
that the statute of limitations had not run in favor of the stockholder.
It remarked that the corporation "had guarantied payment of the
obligation when it became due, but whether it would become a debt
against the [corporation] could not be known until the time of pay
ment had arrived, and either payment or default had been made by
the [maker of the note]. Until that time the holder of the ob
ligation was not a creditor of the [corporation], but was a cred
itor of the [maker of the note]. The statute did not contemplate
that stockholders should be required to respond for anything short
of a debt of the corporation, and certainly until the relation of debtor
and creditor arose between the claimant and the corporation no
right of action accrued against the stockholder." It follows, as a
matter of course, that the same may be said of the Sire bond which
figures in the case at bar. The holder of that bond did not become a
creditor of the Trust Company until the guaranty matured, on July
1, 1896. It was not a debt of the corporation until that time, and
the statutory bar was not complete on December 16, 1898, when
this action against the stockholder was inaugurated.

Counsel for the defendants in error suggest that because the plain
tiff in error saw fit to recover a judgment against the Trust Com..
pany on the Sire bond, and the other bonds heretofore mentioned,
there can be no inquiry, in this proceeding by motion against the
stockholder, into the origin of any part of the indebtedness U90n
which the judgment is founded, for the purpose of showing' that
this proceeding against the stockholder is not barred by limitatinn.
With respect to this contention we observe that it may be conced~d

that the corporation cannot go behind the judgment for the ~ur

pose of establishing a defense which it did not make when the judg-
ment was recovered, but we perceive no substantial reason why th~

judgment creditor in this collateral proceeding against the stock
holder should not be permitted to show that a part of the indebted
ness, now merged in the judgment, became a corporate debt at such
a late day that the statute of limitations cannot be invoked by the
stockholder in a proceeding against him, especially when the stock
holder seeks to avail himself of the statute of limitations as a de
fense. The question whether the demands now merged in the judg
ment against the corporation were recoverable from stockholders
was not one of the issues which was tried in the action brought
against the Trust Company, nor could such an issue have been tried
in that case; nor do we perceive that evidence tending to show the
precise dates when the respective demands became debts of the cnr
poration has any tendency to impeach the judgment. We are of
opinion, therefore, that the suggestion of counsel to the effect last
stated ic; without merit, and that the trial court properly found when
the respective demands did become debts of the corporation for
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the purpose of making a proper application of the statute of limita
tions. Ward v. Joslin, 186 U. S. 142, 152, 22 Sup. Ct. 8°7, 46 L.
Ed. '1093.

We entertain no doubt that the lower court correctly held, as re
spects the other demands which entered into and formed a part of
the judgment for $6,792.20, that they were barred by limitation.
These other bonds, which were executed by Seeds and wife, Wells
and wife,and Dawson and wife, matured against the makers in the
early part of the year 1892. The guaranty thereon matured in the
early part of the year 1894, and they became corporate debts at that
time. The statute of limitations accordingly began to run as soon
as they became corporate debts, and the bar of the statute became
complete in favor of the stockholders in the early part of the year
1897, long before this proceeding was inaugurated, inasmuch as
the Trust Company, under the facts as found by the trial court and
under the Kansas decisions, became dissolved as early as November
14, 1889, by virtue of its having ceased to transact any business for
a year previous thereto. The decisions heretofore cited leave no
room for dOtlbt that these debts were effectually barred as against
stockholders of the Trust Company before this proceeding was
commenced, and the lower court was right in so holding.

The point appears to have been made on the trial below, but it bas
not been pressed by the defendants in error on appeal, that the prin
cipal debt, in consequence of the nonpayment of the interest thereon,
became due long prior to July 1,1894, and that the guaranty there
on matured long prior to July I, 1896,'because the Sire bond con
tained a ,provision, in substance, that, if default was made in the pay
ment of any interest thereon for the space of 10 days after the same
became due and payable, then the principal of the bond, "at the option
of the payee,"shou1d at'once become due and payable without fur
thernotice. ' This contention, in our'opinion, is untenable for the
reason that'the finding. of'facts does not show that the owner and
holder of the Sire bond exercised his option to declare the principal
due before July I, 1894; the day specified in the bond. Moreover,
this court has ~recently held in Keene Five Cent Savings Bank v.
Reid et al. (C. C. A.) 123 Fed. 221, that when a note or 'bond con
tainsa pnwision that the principal thereof shall become due and
payable if the interest thereon is not paid when due, such a provision
is not self-op'erative, but is intended for the benefit of the payee, and
that he must take some affirmative action to mature the' obligation
in advance 'of the period1df maturity specified on the face of the
obligation. 'No stIch affirfu'ative action on the part of the payee of
the Site bond is shown in the present case, and it does not appear,
therefore, that the bortd: b,edl.me due'prior to July I, 1$94.

Learned counsel for the, 'plaintiff in error make the following addi
tional contentions in opposition to the judgment: First, that the
~efenc1ants.below failed, to prOve that theJwere residents of Kansas
during the stittufory period Of limitation, so as to be entitled to the
benefit of t,be, statute; secortd, that this proceeding is a motion for
exectttion'agaihst a. stbckho1der, and ~hat' in such a proceeding the
plea of limitation is not available; and, third, that the set-offs which
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the special finding of fa~ts tends to establish in favor of Morrill and
Caldwell are not available in this proceeding.

Concerning the first of these contentions, it is sufficient to say
that when the defendants invoked the statutory bar of three years
as a defense it was the duty of the plaintiff below, if the bar was
not applicable because they had concealed themselves or been absent
from the state, to establish that fact by competent evidence. When
it appears on the trial of a case, where the statute of limitations
is pleaded, that the indebtedness became due beyond the statutory
period, the courts do not presume, in favor of the plaintiff who seems
to have been negligent, that the defendant has concealed himself
to avoid the service of process or has been absent from the state,
but require the plaintiff to make such proof. If the defendant proves
a state of facts which brings him within the operation of a general
rule, he need not prove further that his case does not fall within an
exception that would deprive him of the benefit of the rule, but may
call upon the plaintiff to prove affirmatively that his case is within
the exception and that the general rule is not applicable. This is
the general doctrine (State of Missouri, to the use of Ladd, v. Clark
et aI., 42 Mo. 519, 523; McMillan v. Cheeney, 30 Minn. 519, 521,
16 N. W. 404); and it seems to be a doctrine which is fully recog
nized by the Supreme Court of Kansas (Young v. Whittenhall, 15
Kan. 579, 581). In that case the court observed "it has always
been the duty of the plaintiff, both in courts of law and in courts of
equity, to plead the exceptions where the question of the statute of
limitations has been properly raised by the defendant. And it never
was the duty of the defendant, in such a case, to negative the excep
tions. Zane v. Zane, 5 Kan. 137."

·With reference to the second contention mentioned above, we
observe that it is a highly technical view that because the statute
of Kansas provides that "civil actions can only be commenced with
in the period prescribed in this article after the cause of action shall
have accrued" therefore this proceeding, which the statute above
quoted denominates a "motion," is not an action in which the party
proceeded against can avail himself of the statute of limitations. It
is obvious that if he cannot plead the statute in defense to such a mo
tion he is deprived of the benefit of the statute altogether i since
when an action is brought against a corporation to reduce a demand
to judgment no stockholder is entitled to intervene and defend on
the ground that the demand cannot be enforced as against stock
holders if a judgment is recovered. Such a defense would not be
tolerated, and for that reason when a judgment is recovered against
the corporation, and an execution has been returned unsatisfied.
the stockholder,· according to the plaintiff's theory, would be left
powerless to invoke the statute. vVe are of opinion that the point
urged is not tenable; that a proceeding by motion against a stock
holder after the recovery of a judgment against the corporation is,
within the fair purview of the statute, a "civil action," although it
is otherwise termed a motion. The proceeding possesses all of the
characteristics of a civil action. The stockholder is given reason-
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able notice to appear and defend, and disprove, if he can, the facts
stated in the motion, and the trial proceeds as in ordinary cases.

The third contention, that the defendants below are not entitled
t6 interpose set-offs in this proceeding, is entitled to more weight.
It seems to be the practice in Kansas to permit stockholders to avail
themselves of any set-offs which they happen to have as a defense
to motions of the present :character (Pierce v. Topeka Commercial
SecurityCo~,60 Kan. 164, 55 Pac. 853; Van Pelt v. Strickland, 60
Kan. 584,57 Pac. 498; Abbey v. Long, 44 Kan. 688,24 Pac. IIII;
Campbell v;: Reese, 8 Kan; App. 518, 56 Pac. 543); but when this
right of set-off· is asserted in the federal courts other considerations
present themselves. The demands which the defendants below re
spectively seek to offset are not demands against the plaintiff on ac
count of: which he cQuld be sued in an action at law, but they are
claims against the judgment debtor, to wit, .tbe Trust Company, for
which reason they cannat truly be said to be legal defenses to the
plaintiff's cause of action,but are rather demands against the Trust
Company, which the defendants are equitably entitled to have de
ducted from the amount of their ascertained stockholders' liability.
Being themselves creditors of the corporation, they are equitably en
titled to be first paid before they are called upon to discharge the
claims of other creditors that are founded upon no higher equity.

It is a well-settled doctrine in the federal courts that defenses
which are essentially of an equitable character cannot be interposed
by the defendant in an action at law. In the federal courts the prac
tice in equity is regulated by rules of procedure such as may be for
mulated from. time to titl\e by the Supreme Court of the United
States, and such rules of procedure are not subject to modification
by. the legislatures of the several states nor by the action of state
courts. Missouri, Kansas & Texas Tr. Co. v. Krumseig, 77 Fed. 32 ,
23 C. C. A. I, 9 i Bennett v. Butterworth, II How. 669, 674, 13 L. Ed.
859; Thompsonv. Railroad Company, 6 Wall. 134, 137, 18 L. Ed. 765;
Scott v. Neely, 140 U. S. 106, II Sup. Ct. 712, 35 L. Ed. 358.

Weare of opinion, therefore, that the set-offs in favor of the de
fendants below, which the finding of the lower court tends to estab
lish, and, as we think, does establish, were not admissible as a de
fense in favor of the respective defendants, the same being set-offs
of an equitable character, and this being an action at law. To avail
themselves of these set-offs, the defendants must seek the aid of a
court of equity. A court of equity undoubtedly possesses adequate
power to render them effective by ascertaining the amount of the
respective set-offs, and decreeing that they be deducted from the lia
bility of the respective stockholders, and that the plaintiff in this pro
ceeding only .recover such. balance, if any, as may remain after the
set-offs are discharged.

The judgment below is. ~ccordingly reversed, and the case is re
manded to the Circuit Court, with instructions to ascertain the
amount which<the plaintiff is entitled to recover from the respective
defendants onac.count of his ownership of the Sire bond in the sum
of $2,000, and to enter judgment in the plaintiff's favor against the
respective defendants for such amounts when duly ascertained. The
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defendants will have leave to apply to the Circuit Court by a bill in
equity to have the amount of their respective set-off's adjudicated and
deducted from the amount of their liability as stockholders, provided
the amount thereof cannot be fixed by agreement of the parties.

NATIONAL SURETY CO. v. LONG.

(Circuit Court of Appeals, Eighth Circuit. November 23, 1903.)

No. 1,883.

1. CONTRACT-AcTION FOR BREACH-CARE OR NEGI~IGENCE OF OBLIGOR.
The care or negligence with which an obligor, who failed, sought to

perform his contract, is no defense to an action for its breach. The
only test of the right to recover is the existence of the breach of the
covenant upon which the action is based.

S. SAME-CONS'I'RUCTION.
Under an agreement that a contractor shall complete a building by

the 1st day of September, 1901, and that in case of a failure to finish it
by September 15, 1901, he shall pay damages at the rate of $5 for each
day after that date until the bUilding is finished, the time for the com
pletion of the structure is September 1, 1901.

8. SAME-bnmDTATE NOTIFICATION.
"Immediately" means before the happening of other events-forthwith.

A covenant to notify a surety of the default of his principal immediately
is not performed by mailing a notice 11 days after the known default. '

4. SAME-WARRANTIES ANP CONDITIONS PRECEDENT-EFFEC1' OF BREACH.
The immateriality of a warranty or of a condition precedent made by

the agreement of the parties, and the innocuousness of a failure to per
form it, do not nullify or mitigate the fatal effect of such a fallurepre
scribed by their agreement.

5. PRINCIPAL A:'i"D SURETy-RELEASE OF SURETY.
A surety is discharged if a condition known to the obligee, upon which

the surety agreed to be bound, is not complied with.
6. CONTRACT-PARTY IN DEFAULT CANNOT RECOVEH.

He who commits the first substantial breach of a contract cannot main
tain an action against the other contracting party for a subsequent
failure on his part to perform it.

(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the Eastern
District of Arkansas.

On May 23, 1901, Thomas Lee Humphreys made a written contract with E.
A. Long, the plaintiff below, to construct and complete a brick bUilding for
bim by September 1, 1901, for the sum of $6,600. On May 28, 1901, Hum
phreys, as principal, and the National Surety Company, a corporation, the
defendant below, as surety, executed and delivered to Long a bond whereby
they covenanted that Humphreys should perform his contract, and save the
obligee and the property from liens and loss, on the condition that the liability
of the surety should be limited by, and be subject to, the conditions precedent
written into the bond. The principal failed to complete and abandoned the
building on September 9, 1901, and on the same day he left for parts un
known. The piaintiff notified the snrety company of this fact on September
12, 1901, and demanded that it should finish the building, and pay the dam
ages which he had sustained by the default of the contractor. The surety
company declined to do this. Thereupon the plaintiff finished the building
at a cost of $3,037.44 more than the contract price. He then sued the surety
company for its alleged breach of the condition of the bond, and recovered a
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verdict and'judgment against it In ther~ourt below for $3,126. The writ of
error In this ca~e has been sued out to re.v'erse this judgment.

Robert. A. Holland (J. E. McKeighan and M. F. Watts, on the
brief), for plaintiff in error.

E. A. McCulloch (S. H. Mann, on the brief), for defendant in
error.

Before SANBORN and VAN DEVANTER, Circuit Judges, and
HOOK, District Judge. .

SANBORN, Circuit Judge, after stating the case as above, deliv
ered the opinion of the court.

One of th~. defenses of the surety company, and the only one that
it will be necessary to notice in this court, was that the plaintiff be
low failed to comply with the third and fourth paragraphs of the
bond, which by its terms constituted conditions precedent to the
liability of the defendant. In so far as these paragraphs are mate
rial in this case, they read in this way:

"If, at any time, the above-named principal shall, in any manner, fail,
neglect or refuse to keep, do or perform, any matter or thing at the time and
In the manner in said contract set forth and specified to be by said principal
kept, done or performed, the obligee shall immediately so notify the company
in writing, by registered letter, prepaid, addressed to the company, at its
principal offices in the City of New York,"

"If, at any time, it appears that the above-named principal has abandoned
the work, or will not be able, or does not intend, to carry out or perform the
contract, the obligee shall imIllediately so notify the company In writing. by
registered letter, prepaid, addressed to the Oompany, at its principal offices
In the City of New York, and the company shall have the right at its option,
to assume such contract and to sublet or complete the same, and, jf it
so elect, all moneys due, or to become due thereafter, under said contract,
including percentages agreed to be withheld until completion, shall, as the
same shall become due and payable under the terms of said contract, be paid
to the company, regardless of any assignment or transfer thereof by the
principal."

The contract contained this stipulation:
"The said party of the second part agrees to complete said building by the

first day of September, 1901, and the said party of the second part further
agrees that in case he fails to complete said bUilding by the fifteenth day of
September, 1901, shall pay to the said party of the first part, as liquidated
damages, the sum of five dollars for each and every day or part of a day that
said building remains incompleted after the said time, that sum being the
actpal loss occurring to the said party of the first part by said delay."

The uncontradicted evidence was that on September I, 1901, the
plaintiff knew that the contractor, Humphreys, would not be able
to, and that he had already failed to, perform his contract in the
time and manner specified therein. He knew that the building then
lacked roof, doors, windows, plastering, and floors. Nevertheless
henever notified the surety company of any of these facts until Sep
tember 12, 1901, three days after Humphreys had abandoned his con
tract and absconded.

In one of the paragraphs of the bond, which precedes the condi
tions that have been quoted, this stipulation is found:

"This bond is executed by the company as surety on condition that its lia
bility shall be limited by, and subject to, the conditions and provisions here-



NATIONAL SURETY CO. V. LONG•. 889

inafter contained, which shall be conditions precedent to the right or the
{Ibligee to recover hereunder, anything in flaid contract to the contrary not
withstanding."

Moreover, the eleventh paragraph of the bond reads:
"The failure, neglect or refusal of the obligee to keep, strictly observe, and

fully perform, any matter or thing in this bond or in said contract stipulated
8nd agreed to be done, kept or performed by the obligee, at the time and in
the manner specified, shall relieve the company from all liability under this
bond."

In this state of the case, the circuit court refused to instruct the
jury to return a verdict for the defendant, and charged them that the
time fixed by the contract for the completion of the building was
September IS, 19°1; that, if the plaintiff gave the notice of the ina
bility or failure of the contractor to perform his contract to the
surety company in such time as a man of ordinary prudence would
have given it under similar circumstances, they might return a ver
dict in his favor, but that, if he was guilty of negligence in this mat
ter, their verdict should be for the defendant. The surety company
excepted to these rulings, and it has assigned them as error.

The care or negligence with which an obligor, who fails, seeks to
perform his contract, is no defense to an action for damages for his
failure. The only test of the right to recover in such an action is
the existence of the breach of the covenant. It is no answer to an
action for a failure to pay a promissory note that the maker, al~

though he paid no part of it, exercised all the care to pay it that a
person of ordinary prudence in similar circumstances would have
used. It is no defense to an action for the breach of a contract that,
although the obligor failed to perform it, yet he exercised ordinary
<:are to do so. The very purpose of a promise or of a covenant is
to relieve the obligee of all inquiry relative to the care or negligence
with which the obligor acts in its fulfillment, and to impose upon the
latter the absolute obligation to perform it. Nothing less than full
performance satisfies the undertaking. The obligation of a promise
or of a covenant to pay a debt or to do an act is not to use ordinary
care to comply with the terms of the agreement, but it is to perform
it; and, in an action for its breach, it is not material what care the
obligor used, or what negligence he was guilty of, in his endeavor to
fulfill it. The only question is, did he perform his contract? Guar
antee Co. v. Mechanics', etc., Co., 183 U. S. 402, 421, 422, 22 Sup.
Ct. 124, 46 L. Ed. 253. The covenant of the plaintiff in the case
under consideration was to immediately notify the surety company
of any failure or inability of the contractor to construct and complete
the building at the time and in the manner specified in the contract,
and the question was not whether or not, although he failed to give
the notice, he had exercised ordinary care to do so, but whether or
not he had actually given the notice immediately upon the appear
ance of the known inability and failure of the contractor to perform
his agreement. The circuit court fell into an error when it in
structed the jury that the care or negligence of the plaintiff condi
tioned his right to recover here.
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By the stipulation in the contract between Humphreys and the
plaintiff which has been set forth above, the contractor agreed "to
complete said building by the first dav of September, 1901," and that
if he failed to complete it by September IS, 1901, he would pay to
the plaintiff damages to th~ amount of $S for every day from that
time until the building was finished. The former date was clearly
the time fixed for the completion of the performance of the contract,
while the latter was the stipulated day from which the time that
measured the liquidated damages which the contractor agreed to
pay in case he failed to finish the building by September 15th should
commence to run. The two subjects-the time for the completion
of the building, and the day from which the time that measured the
liquidated ,damages should be reckoned-were distinct and separate.
There was no rule of right or of law that required these times to fall
upon the same day. The parties had the undoubted right to agree
upon what date each should fall. They exercised this right, and
agreed that the; performance of the contract should be completed on
September 1, .1901, and that the time which measured the liquidated
damages should be computed from September IS, I90I. The courts
have no power, by construction or otherwise, to change either of
these dates, and thus to make a new contract for the parties, to the
effect that the. date for the completion of the work shall be on Sep
tember 15, 1901, or on any other date than on September I, 1901,
where the parties to this agreement placed it by their stipulation. It
was error for the court below to charge the jury that the time fixed
by the contract for thecompletioIl of the building was on September
IS, 190I. ,

The agreed' time for the completion of the building was September
I, I90I. At that time the contractor had failed and was unable to
perform his agreement in the time and manner there specified, and
the plaintiff knew it. The latter had agreed, in such a case, to imme
diately notify the surety company of these facts, but :,e failed to do
so until September 12, 1901. This failure was a clear brea,cli of his
covenants.. "Immediately" means without the intervention of other
events; forthwith; directly. A notice II days after the known failure
of 'a contractor to complete the performance of his agreement is not
an immediate notice thereof, and it is not a compliance with the
covenant and condition embodied in this contract. Streeter v.
Streeter, 43 Ill. 155, 165.

It is said that the question whether or not this notice given II
days after the known failure of the. contractor was an immediate
notice was a question for the jury, and was properly submitted for
their consideration. There may be cases where the question of the
sufficiency of a notice in time and manner of service should be sub
mitted to the consideration of the jury. Cases where the evidence
is contradictory-where facts and circutJ::!stances are established
which render doubtful the question whether or not there has been
a fair compliance with the provisions of the contract in this regard
may authorize this course of procedure. But there is nothing of
this character in the case in hand. The act of giving the notice was
a simple one. Its performance required nothing but the mailing
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of a writing containing the notice. It could have been performed
as well on September I, 1901, as upon any later day, and its per
formance \vould have required less than one hour of time. No facts
or circumstances are established to excuse the delay. Under these
circumstances, there is no question for the jury, because the evidence
conclusively shows that the plaintiff did not immediately notify the
surety company of the failure of the contractor when he first learned
that fact.

It is earnestly contended that the failure to give this notice, to
the effect that the contractor "will not be able * * * to carry
out or perform the contract," has no reference to the time of per
formance, and is immaterial in this action, because by another pro
vision of the bond the surety company is exempted from liability
for any delay in the completion of the building unless this delay
was caused by the contractor without reasonable excuse, purposely,
and premeditatively, and there is no evidence in the record of any
such delay. There are, however, other reasons than liability for
delay, simply, which rendered this stipulation, and its evident appli
cation to the time of performance of the contract for the construc
tion of the building, important and beneficial to the surety company.
The bond provided that this company should have the right upon
receipt of this notice to immediately take possession of the building,
to complete the work, and to receive all moneys due or to become
due under the contract of construction. It is neither impossible nor
improbable that a notice of the failure of this contractor given to the
defendant on September I, 1901, eight days before he absconded,
and its exercise of this right, or its opportunity to confer with the
contractor before he fled, might have enabled it to complete the un
dertaking of its principal with much less expense than that which has
now been entailed by a renewal of the work after the contractor had
gone, and after the work had been necessarily interrupted. More
over, it is not indispensable to the validity or to the enforcement of
this plain covenant of the obligee-this condition precedent to the
liability of the defendant under the bond-that the latter should
either establish its beneficence or its materiality, or that it should
show that it has sustained injury from the failure to fulfill it. Par
ties to agreements have the right and the power to contract that
things immaterial as well as things material shall be the subjects of
their warranties, or of conditions precedent to their respective lia
bilities, and their contracts in the one case are as legal and binding
as in the other. The all-sufficient, the conclusive, answer to the sug
gestion that the subject of the warranty or of the condition precedent
is immaterial, and its breach without effect, is that the parties had
the right to agree and they have contracted otherwise. The imma
teriality of a warranty or of a condition precedent made by the agree
ment of the parties, and the innocuousness of a failure to perform it,
do not nullify or mitigate the fatal effect of the failure prescribed by
their contract. Rice v. Fidelity & Deposit Co., 103 Fed. 427, 430,
432, 43 C. C. A. 270, 273, 275; Indemnity Co. v. Wood, 19 C. C. A.
264, 73 Fed. 81, 84; American Credit Indemnity Co. v. Carrollton
Furniture Mfg. Co., 36 C. C. A. 671, 95 Fed. III, II3; Jeffries v.
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Insuran~e CO., 22 Wall. 47, 54, 22 L. Ed. 833; Insurance Co. v.
France, 9IU. S. 510, 512, 23 L.· Ed. 4°1; Anderson v. Fitzgerald,
4 H. L. C:'ls. 483, 487; Cazenove v. Assurance Co., 6 C. B. (N. S.)
437, 450 ,451, 6 Jur. (N. S.) 826; Price v. Insurance Co., 17 Minn.
497 (Gil. 473), 10 Am. Rep. 166.

The parties to this bond agreed that the failure, neglect, or refusal
of the obligee to fully perform any matter or thing in this bond stip
ulated to be done, kept, or performed by him, at the time and in the
manner spcdfied, should relieve the company from all liability under
it. On September I, 1901, the principal of the bond was not able
to carry out or perform the contract of construction which he had
made with the plaintiff, and he had neglected and failed to complete
the building upon that day, when, by the terms of his contract, he
had agreed to finish it. The plaintiff had covenanted with the surety
company in the bond that in the event of such inability or failure he
would immediately notify the defendant, in writing, of that fact. He.
failed to fulfill this condition precedent to the liability of the com
pany. That company was the surety of the contractor. If a condi
tion of the liability of a surety known to the obligee is not complied
with, the surety is discharged. Rice v. Fidelity & Deposit Co., 103
Fed. 427, 432,433, 43 C. C. A. 270, 276; 2 Brandt, Sur. § 4°3; Jones
v. Keer, 30 Ga. 93, 95; Cunningham v. Wrenn, 23 Ill. 64, 65; Lynch
v. Colegate, 2 Har. & J. 34, 37; Hall v. Hadley, 4 Nev. & M. 515,
520; Bonser v. Cox, 4 Beav. 379, 384; U. S. v. Hillegas, 3 Wash.
C. C. 70, 76, Fed. Cas. No. 15,366; Whitcher v. Hall,s Barn. & C.
269; Combe v. Woolf, 8 Bing. 156, 161.

Again, this bond contains the mutual covenants of the parties
covenants by the surety company that Humphreys, the principal,
should construct the building, and keep it free from liens; covenants
by the plaintiff that, if Humphreys was unable or failed to perform
the contract in the time and manner therein specified, he would im
mediately notify the surety, and that the latter might then take the
contractor's place. The plaintiff failed to keep his covenant before
the surety company had in any way failed to comply with those
which it had made. On this account, he cannot enforce the fulfill
ment of the covenant of the defendant. He who commits the first
substantial breach of a contract cannot maintain an action against
the other contracting party for a subsequent failure on his part to
perform. Guarantee Co. v. Mechanics', etc., Co., 183 U. S. 402,
421, 22 Sup. Ct. 124, 46 L. Ed. 253; Imperial Fire Ins. Co. v. Coos
Co., 151 U. S. 463, 467, 14 Sup. Ct. 379, 38 L. Ed. 231; Hubbard
v. Association, 100 Fed. 719, 40 C. C. A. 665; Seal v. Ins. Co., 59
Neb. 253, 80 N. W. 807; Brady v. Association, 66 Fed. 727, 9 C. C.
A. 252; Rice v. Fidelity & Deposit Co., 103 Fed. 427, 433, 43 C. C.
A. 270, 276; Cattle Co. v. Martindale, 63 Fed. 84, 89, II C. C. A.
33, 38 ; Norrington v. Wright, lIS U. S. 188, 204, 205, 6 Sup. Ct.
12,29 L. Ed. 366; Filley v. Pope, lIS U. S. 213, 6 Sup. Ct. 19,29 L.
Ed. 372; Rolling Mill v. Rhodes, 121 U. S. 255, 261, 264, 7 Sup. Ct.
882, 30 L. Ed. 920; Beck & Pauli Lith. Co. v. Colorado Milling &
Elevator Co., 52 Fed. 700, 3 C. C. A. 248; King Philip Mills v;
Slater, 12 R. 1. 82, 34 Am. Rep. 603; Smith v. Lewis, 40 Ind. 9S;.
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Hoare v. Rennie, 5 Hurl. & N. 19; Pope v. Porter, 102 N. Y. 366,
371, 7 N. E. 304; Dwinel v. Howard, 30 Me. 258; Robson v. Bohn,
27 Minn. 333, 344, 7 N. W. 357; Reybold v. Voorhees, 30 Pa. II6,
121; Stephenson v. Cady, 117 Mass. 6, 9; Branch v. Palmer, 65 Ga.
210; Fletcher v. Cole, 23 Vt. II 4, II9.

The plaintiff failed to comply with the conditions precedent upon
which he knew and upon which he had agreed that the defendant
contracted to be bound, and he committed the first substantial breacn
of the contract between them. On account of these facts, he was
not entitled to recover anything of the defendant, under the evidence
in this record, and the jury should have been instructed to return a
verdict in favor of the surety company.

The judgment below must be reversed, and the case must be re
manded to the court below with instructions to grant a new trial,
and it is so ordered.

NEW YORK CENT. & H. R. R. CO. v. DIFENDAFFER..

(Circuit Court of Appeals, Seventh Circuit. October 6, 1903.)

No. 958.

1. TRIAT~-QUESTIONS FOR CouR'r-EvIDENCE TO AUTHORIZE SUBMISSION TO JURY.
The rule in the federal courts is that it is not proper to submit a cause

to the jury merely because some evidence has been introduced, unless
that evidence be of such character that it would warrant the jury in
finding a verdict in favor of the party introducing it.

2. CONTRACTS-GROUNDS FOR AVOIDANCE-FAILURE TO READ.
The mere fact that a person on entering the employment of the Pull

man Company as porter on one of its sleeping cars failed to read the
contract which he was required to sign, and which contained a provision
that he assumed all risk of injury from railroad travel while engaged in
such employment, does not afford ground for his avoidance of such pro
vision, in the absence of any evidence of fraud or misrepresentation.

In Error to the Circuit Court of the United States for the North
ern District of Illinois.

This is a writ of error sued out by the plaintiff in error (defendant below)
to reverse a judgment in favor of the defendant in error for personal injuries
sustained by him by reasou of a collision occurring on the line of railway of
the plaintiff in error at East Buffalo, in the state of New York. The plaintiff
helow was a porter in a sleeper, and in the service of the Pullman Company.
The collision occurred by reason of an open switch, a freight or switch en
~ine leaving the track and plunging into the sleeper in which the plaintiff
IJelow was riding.

To the declaration the defendant below filed a plea of the general issue,
with two special pleas, setting forth the contract between the defendant in
error and the Pullman Company. dated July 21, 1900. being the date upon
which Difendaffer entered into the service of that company. This contract
is entitled, "Contract of Employment," and, so far as is material to the case
in hand, is as follows:

"Be It Known, That I the undersigned hereby accept employment by and
enter into the service of The Pullman Company upon the following express

• Rehearing denied November 18, 1903.
, 2. See Master and Servant, vol. 34, Cent. Dig. § 169.
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.terms, conditlonsand agreements, which in consideration of such employ
ment and the wages thereof, I do hereby make with said The Pullman Com-
pany, to-wit: '

'" . '. ' . . . '" . '" '"
"Fourth: I ~ssuine all risks ot accidents or casualties by railway travel or

otherwise, incident to such employment and service, and hereby, for myself,
my heirs, executors, adn).inistrators or legal representatives, forever release,
acquit and discha~g\! 'rhe Pullman Company and its officers and employ(ls,
trom any and all claims' for liability of any nature or character whatsoever,
on account of any' personal injury or death to me in such employment or
service.

"Fifth: I am aware that said The Pullman Company secures the operation
of its cars upon lines of railroad, and hence my opportunity for employment,
by means of contracts wherein said The Pullman Company agrees to in
demnify the corporatiol1sor persons owning or controlling such lines of
railroad against llabillty on their part to the .employ~s of said The Pullman
Company in ,cases, provided for in such contracts, and. I do hereby ratify all
such contracts made or to be made by said The Pullman Company and do
agree to protect, indemnify and hold harmless said The Pullman Company
with respect to any and all sum:;l of money it may be compelled to payor
liability it may be subject to under any such contract, in consequence of any
injury or death happening to me, and this agreement may be assigned to any
such corporation or person and used in its defense.

'" '" '" '" '" '" '" ...
"I have read a.nd understand every word of this paper.

"Joshua Difendaffer. [Seal.]
"Signed, sealed and delivered in the presence of

"E. H. Schall."
To the special pleas the plaintiff below replied "that, at the time of the

execution of the said contract mentioned in said second plea, the said Pull
man Company, through its agents and servants, with intent to deceive and
deprive the plaintiff of his legal rights, falsely and fraudUlently represented
to him (the plaintiff) that said contract was a document or paper relating sim
ply to the routine business connected with the plaintiff's duties as porter in
the employ of the said Pullman Company, and was a paper of no signifi
cance other than the mere registration and facts connected with the trip as
porter about to be made by the plaintiff for the Pullman Company, and that
said contract did not in anyway tend to deprive the plaintiff of his rights to
recover in case he suffered injury through the negligence of the said Pullman
Company, or of anyone or more of the various railroad lines over which its
llleeping cars, were run; alld that thereupon, being deceived and misled by
the statements and representations of the said Pullman Company's agents
and servants, this plaintiff then and there signed his name to the said con
tract or document,and that at the time the same was not read by the plain
tiff, and was not read by anyone to the plaintiff, and this plaintiff had no
idea that the provisions of the said document were of the nature now claimed
to 'be by the defendant, until a.fter he had suffered the injuries set forth in
his declaration and had brought sult to recover therefor, and that no consid
eration moved from the said Pullman Company or from the New York Cen
tral & Hudson River Rallrollid Company, or from anyone for either, to this
plaintiff, and that said signature of the plaintiff to the said document was
obtained through fraud and misrepresentations. And this the plaintiff is
ready to verify." ,

There was rejoinder to the replication, denying the allegations of the
replication. , At the trial the facts of the collision and the resulting injury
were not' 'seriously disputed, the ca.se turning upon the contract introduced
in evidence by the defendant below. There were but two witnesses testify
ing upon the subject-the plaintiff in his own behalf, and Schall, the sub
scuibing witness. .rrhe plaintiff testified, with respect to the contract, that
thE' signature thereto was his, but he did not know when he signed it, wheth
"lr 1t was on the day he went to work for the company or after that, or
wbether it was before4e went to work for the company. He also said he
never signed any paper before he went to work; that he signed papers every
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trip in ,and every trip out, and signed whatever was put before him to be
signed. At another stage of his testimony he said that he handed in his
application for employment, and the president of the Pullman Company said
to him, "'Go to work.' * * * I do not know how long after that it was
when I signed this. It was just the first thing"; that tlle paper was not
read to him, nor was he told what it was. Mr. Schall, the chief clerk in
the district office of the Pullman Company, testified that he rememhered sign
ing the paper as a witness; that the paper was given the plaintiff below
right after he had filled out his application for employment; that the witness
asked Difendaffer to read it carefully, and if he did not understand any parts
of it to come back and It would be explained to him, and asked him. to sign
the document in the presence of the witness; that Difendaffer took the paper,
went into the outer office, and remained about half an hour; that he does
not know whether Difendaffer read the paper or not. He returned, and the
witness asked Difendaffer if he understood the paper. He said that he did,
and he then signed his name, and Schall signed it in his presence as a wit
ness, and thereupon he went into the service of the company.

At the conclusion of the evidence, the defendant below requested of the
court a peremptory charge to tile jury to return a verdict for the defendant,
which motion was denied, and to which due exception was taken.

Francis B. Daniels, for plaintiff in error.
Cyrus J. Wood, for defendant in error.
Before JENKINS, GROSSCUP, and BAKER, Circuit Judges.

JENKINS, Circuit Judge (after stating the facts as above). The
court correctly charged the jury that the burden of proving fraud
rests upon the party asserting it; that fraud must be proven by clear
evidence; that if the contract in question was executed without
fraud or misrepresentation on the part of the Pullman Company,
that contract constitutes a valid defense to the action; that mere
failure on the part of the plaintiff to read the contract which he
signed would not amount to fraud on the part of the Pullman Com~

pany, if the plaintiff at the time had opportunity given to him to
read and his failure to read was his own negligence.

In Baltimore & Ohio Southwestern Railway Company v. Voigt,
176 U. S. 498, 20 Sup. Ct. 385, 44 L. Ed. 560, it is ruled, in a some~
what similar case, that one occupying a like position to that of the
defendant in error here, and under a like contract, was not a pas
senger, and that such a contract did not contravene public policy,
and exonerated the railroad company from liability, if the contract
was entered into freely and voluntarily and without fraud. So that
the question here is whether there was evidence proper to be sub
mitted to the jury to sustain the plea of fraud in the execution of
the contract in question. The rule in the federal courts is "that,
before the evidence is left to the jury, there is or may be in every
case a preliminary question for the judge, not whether there is lit
erally no evidence, but whether there is any upon which a jury can
properly proceed to find a verdict for the party producing it, upon
whom the burden of proof is imposed"; and that it is not proper to
submit the cause to the jury merely because some evidence has been
introduced, unless that evidence be of such a character that it would
warrant the jury to proceed in finding a verdict in favor of the party
introducing such evidence. Commissioners of Marion County v.
Clark, 94 U. S. 278, 24 L. Ed. 59.
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We are of opinion, considering alone the testimony' of the plaintiff
below, that th~re is absqlutely no evidence of fraud upon which the
cause s40uld have bee{lsubmitted to the jury. There was no rep
resentation, true or false, made to him with respect to the contents
of the paper. Giving to his testimony the fullest effect to which it is
entitled, the case is simply that of one who could read, but did not
read, the paper before he 'signed it. Assuming that he was an il
literate man and unable to comprehend from the language employed
the nature of the contr,act which he was requested to sign, he nei
ther asked the officerspf the ,cOmpany for an explanation, nor did
he seek the advice of any other person. It is merely the case of
one executing a contract without reading it; and in such case,
where no imposition has been practiced upon him, the omission to
read is no defense to the contract.. The plaintiff below was in health
and vigor. He was not prevented from reading it, and there was no
misrepresentation to him of the nature of the document. He de~

liberately elected to sign and,did sign the document without reading
it. Under such circumstances the contract is binding.

Chief Justice Gibson, with his usual clearness and terseness, in
Greenfield's Estate, 14 Pa. 496, states the rule thus:

"If a party who can read will not read a deed put before him for execu
tion, or if, being unable to read, will not demand to have it read or explained
to him, he is guilty of supine negligence, which, I take it, is not the subject
of protection. either in equity or at law."

The rule has been abundantly sustained by the courts. Thus, in
Upton, Assignee, v. Tribilcock, 91 U. S. 45, 23 L. Ed. 203, the court
says:

"It will not do for a man to enter into a contract and, when called upon
to respond to his obligations, to say that he did not read it when he signed
it, or did not know what it contained. If this were permitted, contracts
would not be worth the paper on which they were written; but such is not
the law. The contractor must stand by the words of his contract, and, If
he will not read what be signs, he alone is responsible for his omission."

And in Andrus v. St. Louis Smelting & Refining Company, 130
U. S. 643, 9 Sup. Ct. 645, 32 L. Ed. 1054, it is said:

"The law does not afford relief to one who suffers by not using the ordi·
nary means of information, whether his neglect be attributable to indiffer
ence or credulity."

See, also, Chicago, St. P., M. & O. Ry. Co. v. Belliwith, 28 C. C.
A. 358, 83 Fed. 437; Chicago & N. W. Ry. Co. v. Wilcox, 54 C. C.
A. 147, 116 Fed. 913; Insurance Co. v. Hodgkins, 66 Me. 109;
Pennsylvania Railroad Co. v. Shay, 82 Pa. 198; Keller et al. v.
Orr, 106 Ind. 406, 7 N. E. 195; Albrecht v. Milwaukee & Superior
Railroad Company, 87 \Vis. 105, 58 N. W. 72, 41 Am. St. Rep. 30.
In the latter case, the party seeking to avoid his contract was a Ger
man. He did not read the paper he signed, and said he could not
read it, and did not know whether it was read to him or not, and
did not know the contents of it ; and the court said that it cannot
be tolerated that a man shall execute a written instrument and,
when called upon to abide by its terms, say merely that he did not
read it, 01' did not know what it contained. It is needless to pursue
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the subject. The rule has been established time out of mind. I
Shep. Touch. 56(30 Law Lib. 121). The plea of fraud was not sus
tained by any evidence whatever•• The 21aintiff' below was a free
man, with liberty 'to contract or not, as he saw fit. It was his duty
to read and to understand the contract of employment which the
Pullman Company required. He does not pretend that there was
any misrepresentation to him, or, in fact, any repfesentation what
ever of the contents of the instrument. Ije, deliperately elected to
sign the document without reading or understanding it, and he must
ta.ke the consequence of his own negligence. The paper signed is
the highest evideflce of the agreement of the parties. Except in
case of fraud or mistake, it speaks conclusively the contract which
the parties have made, and it may not be impugned by one party,
where the other party has acted upon it, upon the ground that he
misunderstood it, or that he refrained from reading it, or that he
neglected to have the document explained to him: Where fraud or
imposition or misrepresentation has intervened, the party is not
bound; but, in their absence, failure to read or have it explained will
not avail to annul the deliberate writing of the party.

The judgment is reversed, and the cause is remanded with a, db
rection to the court below to award a new trial.

KORN v. CHESAPEAKE & O. RY. CO.

(Circuit Court of Appeals, Sixth Circuit. July 7, 1903.)

No. 1,173.

1. CARRIERS-EJEOTION OF PASSENGER-DEATH-LIABILITY OF CARRIEit~EvI'
DENO& .,

Plainti1!'s intestate boarded a passenger train about 7 o'clock at night,
apparently under.the influence of 'liquor, but sensible of his surl'Oundings
and capable of controlling his movements. After the train started, he
refused to state his destination or pay his fare, and was ejected at a
point about 300 yards from the station, with lighted houses near. The
next morning he was found near the track, dead, either from exposure or
cocaine poisoning. HeZd; the conductor was justified in ejecting him from
the train under the circumstances.

.. SAME-STATION AOENT-NEGLIGEJ:'lOE-SCOPE OF AUTHORITY.
Plainti1!'s intestate passed a part of the afternoon, before he boarded

the passenger train, in the station, apparently in a stupor resulting from
the use of liquor or drugs. The station agent knew this, but did not in
form the conductor of the train. HeZd, that the knowledge of the station
agent could not be imputed to the company, because it was no part of
his duty to pass upon the intestate's fitness to travel, or give the con
ductor information upon that point.

In Error to the Circuit Court of the United States for the vVestern
Division of the Southern District of Ohio.

This was an action brought by the administrator of John J.Korn, de
ceased, to recover damages for the death of Korn through tbe negligence and

~ 1. Liability of carrier for,;!njuries to passengers caused by negligence or
torts of servants, see notes to Texas & P. Ry. Co. v. Williams, 10 0. C. A.
466; The Ancboria, 27 C. O. A. 651.

See Carriers, vol. 9, Cent. Dig. § 1454.
125 F.-57
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wrongfuLact ,of the l1e(sndantraflway company;;! TJie :trial judge instructed

t.~.. '~.'.uq..:.t9.11:.".~..tu.f.n..... :~ v!!~....~tl?;r. th.. e 4f'!fep.d.
a
nt..I .on.!.:t

p,~..g.l'o.un,'.'.d ,that..h.e .wasl,1~a l~. to 1ti:i,d, Qn. ,lieun<:9m •. v¢rtlld tact!!. tPat. ,th,ere was any wrongful act
on' epqrt:' bf th.etra!niD'eti' epresentingthe' defemlant whichwRS· tbe prox
imatecli.llse of the deatlifij.'f ~K!om;.A·motionfor 'a' new .trial having ,been
overruled;.the ,CasellllS; Jileen1,brdugbt here for l'!3vieW. '. ,:

,:Che:JIl.l1.t.. ~. l!!.. ~o.:w.nl>.....y.. ;~hlt...'.P.I,M"~.... ·Ii!.e.vide.p.ce w:e..·.sta~~..• w,I.. t.h..S..'.u.. b.s.m.. ntial ac
i~~tf;.: W,J~eollinj,on,~f~~ :::?:~t :~el(lw (lverruling ~~. motJo~ for a new

~'Tb~ ~4J.~eli~ca~~to ~,statibri'Of the def~ndaI/.fin··South' Portsmouth
abOtft 2: o't!look. 'fnA!be; affeN6tJb'! of tl1e 28th day of; Jll.nilary,r 1898" and re
mainec'LtAere) l1l1til al)o'ut 'i:'o1ol9C(k:in the evening, WJbllD heeIj.tered one of
the tr,ll,fIls:pf tbe defenqaAt~oin~:Jl:~st. as apas~engel,'. ,When he came to
the, ~.«ittQ.n, lje :was in l/-,n,~~ll,I.c?st ,helpless condition., Il;iS manner and ap
pearaiicelndica.ted:'t1lat ht!. ,W'alpnider thE!infi#ence of drugs or intoxicating
liqudi'.:Ere' was alIow.edlt0 li~.!doWJl in the telegraph Office, and part of the
tilDe wPsallabom tMpUbl~(l:rQ~~oft ,th~~~~pn.asl~p 0[' apparen,uy asleep.
Near .~~ time .ofthear,ri;v:~l of theel"e~~ trai~, gQi!:lg .East. tl:1estatio~

a~e~t" ;w,Uo,.:WIl8 libout t~jgQ plf~luty and c:r'!ss thE! ri~er to Po~mouth, Ohio,
rouseil'h1m 'Up and eJ;ldea\foredtopersull.uehim to ·go With' him to Ports
mouth, wl)llre:hedmldibe earedrfor;bu1l:t!iefresh air seemed to revive him.:
and he. rifufjed to go to Portsmoutb.S:etri~d to board the rear car of the
train, which had ju~tcol;tle, i;n. Glockl1er,the statiOll .agent, told the train
ma.n ~~tlle .\1a<1. no rildney.aiid was n6~ fit to. ~o on tlle train. and the tra1n
man pdSlted iihriolr aJ;ld closed the door. He then. went up'tothe middle
of the train, and cllmbea; up' the I steps 'Of tbe .daY ~oa:ch,between the day
coach and the smoker. The conductor then came up, and was told by the
witness Charles Moister that the_deceasedw.as not fit to travel, and Moister.
or some of those standing about, also told the conductor that he had no
money; but the de~eased ..p:t;qdlJced a .ba~ of.,silver•. and the conductor then
said, 'I guess we will MV'e''to ·talie him;' and 'pushed him from the day car
into the snp.pt~L'. ;Tn!! wit~!¥l~ ~ougljner .says that, shortly, pefore the train
arrived. deceased was walking up and down the platform; that, when
roused up by the station agent, he seemed to have his presence of mind, and
kn~ W.q~~A~i:! ,;was goinga~d Wl:1at he was dohlg..,... .... ,J ,.

"The WltMss Howe says: ' 'B:ecame otlt aM hollowed to him to come and
go., overt..~.,ll,' J:jV~~',. ,::a.e.. s,al,,~"::'''.;No;.1 ~9,:Il~ti w,,,an,t".t.o,~o ov...e,r..,4&: Kentucky."
finally ,tM~ IR! .~lm, out.a~,abQut. t'b.e ,time they"got.qlW c;mt· the train
arrived,""an.,dl'~.J,'w.~n.ted,' to, ge,'.,t,' l),n•. M,r, .G1,O,ckn"et-:--- ~,r. COU,II(l' not say now
w~ether ,~lj~i Ellse had, I:1Pljlof hlm.. .A.nY:Way.~~ got away from Mr.
G.loCkn,'"e.r ..ll~'tfp,.'.'.':W.l'l,.Htt,O tbe ~".. M coa.ch..... Th.. ,e, .~o..o.r ..Wlls.,fasten.,~.d,.and he gotott a~l'L ~amll ..tQ,tb~ n~xt, ayd.g\)ti<>J;l,·apd .s()m~o~e said: ~'Don't let him
11~) p)1erll·~~I:iIl~n't got~~An in,p~ey.!· . And tbenJ;1e went in the coach, and
came back out. He saia. 'r have got.moneY,'·llpd pulled out a sack with
some money in tr:. '" ,'" .' .,,' ,,. ..' , I .

"Tbe w~t.n,~ss·"",9hll~0:ilte$#&ed .Ill!! follO-Ws:. 'Q. Wh~n. dfd :you first notice
him on, the ,tljl*,t .. ./\.. ,:waeA .tbe' collecto,1' t,old .him to ,gd ott. .Q. Did he get
off?, A, JS'o,~r. "Q. Wh~t~i4 be do? A, Well, IllY recoIlectlon is, he asked
the CoIlector:w.jiy be, spouldgeP 6ff.The~pllect6r ~old, him, beCause he had
l;\O ID.oneY·~e ·~ys. "Yotiffave got no.monef:." .Q.D~d Koru,' reply to that?
A,.lk4id,;,:Ilutpil\ ba~d in~s. ,1l()Cki:!t ..a~.d.. ' to.o.k out a,),>ag" j.vh,lCh I supposed
contained silver-twenty or twenty-fivedol~ars." 1 u~~'tknow how: much.
but 1 know it was silver. 1 thought that was what it was. He satisfied
the collectg,r; iat'l~east. he rbP4: moneY.1 Q;, What bapp'ened ,tllen, if you re
member? A. There was notWngelse dqne. The. collector, and conductor
went on. about ~heir business until the traIn stopped. Korn, if be did any
tbiing-;.-I'do:h't,'remerilber-oifl~.walked UInUld down itbeaisle. Q. Do you
rerilember"wl1ether' he silt down in theell.r? A.'I. have no' reCOllection of
seeing him. l'4op't think he took a seat; Q. Di,d he attract your attention
after the ti'aillst'artM? A. Not Uutllthe ~6]]ector asked for his fare. Q.
Then what bappened? A. Tlle,'Col1ector"·ai!lked' him where he' was going,· and
he told bim he was going to hell. Q. Go on.A. The collector then insisted
on bim telling where he was going)Jarid, said he Ittlist have his fare. I



KORN V.OHESAPEAKE & O. RY. CO. 899

don't recollect the words he. sa~d, but it was a good deal the same Une as
he answered the first time; and after a few words the conductor pulled the
('ord, and the train stopped, and the conductor and the collector each took
hold of an arm and led him oft'

"Tbe witness Ruane testified: 'Korn came in and leaned bis arm up
against the seat I was occupying. I had sat down, you know. He leaned
his arm up against that seat. Q. Then what happened'? A. The conductor
told him he couldn't ride on that train. He says, "You cannot ride on this
train, for you haven't got no money." Q. Go on. A. He then reached in
his pocket-overcoat pocket-and produced a little sack, something like a
shot sack, I guess; and he said he had enough money to buy that road.
Then they started the train. Q. Then what happened, Mr. Ruane'? A. The
collector came in from the front of that car-came in and walked back
and he says, "Fare." He didn't answer him then, and he says the second
time; he sa,ys, "Fare;" and" he says to :Korn, then, "Where are you going'?"
and Korn said, says he, "None of your ciamned business." The conductor
stood right behind the collector when' he made this remark, .so he pulled
the bell cord, and they stopped and put him off the train. Q. Was Korn
sitting on the arm of your seat during this conversation'? A. He was
leaning on it; yes, sir; leaning on it.'

"He was put off the train about 7 o'clock in the evening of the 28th
of January, 1898, about 300 yards from the station, and within the yard
limits of the station in the outskirts of the little village of Springville
or South Portsmouth. Tbeweather was near the freezing point, and during
the night there was a light snow. In the morning he was found dead with
in 25 feet of the railroad track, near several houses, two of which were
within about 50 feet of the place where the· body was found. His hat
was folded under his head, and he ,was lying' in a natural position, and
his skin was still soft and pliable. There was found on his person, as
stated by Dr. Titus, a little of some kind of liquor, and about a dram bottle
half full of cocaine hydrochlorate in fine crystals; and, in answer to ques
tions. Dr. Titus testified as follows: 'Q. You spoke of a bottle partly filled
with liquor being found. What did you mean by that'? A. It was a liquor
containing alcohol. Q. About how much had been used from the bottle
of cocaine? A. About half. There are sixty grains in a bottle. Q. Do you
know what quantity taken internally into. the system may result fatally'?
A. The books give as a fatal dose from half a grain to twenty-two grains.'

"In answer to a question, the witness Ruane testified as follows: 'A.
Well, when tbe conductor spoke to him, and stopped the car and put him
off, he says, "I might as well get off here as any place, for I am going
to hell anyhow." That was the only. words he used.'

"He was well educated, had studied medicine and pharmacy, and had
carried on business as a druggist for some time. The witness John J. Korn
testified that there was a woman in the case."

This is the substance of the facts as shown by the' plaintlff's evidence.

W. Stilwell and Frank S. Monnett, for plaintiff in error.
Henry Bannon and John Galvin, for defendant in error.
Before LURTON, SEVERENS,and RICHARDS, Circuit Judges.

~

RICHARDS, Circuit Judge, having made the above statement
of the case, delivered the opinion of the court.

The right of a conductor of a passenger train to eject one who
refuses to pay his fare, or is drunk and disorderly, is unquestioned,
but not absolute. It is subject to limitations. In exercising it, due
regard must be had to the condition of the person to be ejected, and
the situation in which he will be placed when ejected. One helpless
from any cause, and incapable of taking care of himself, must not be
treated as one in the full possession of his faculties. In every case
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,care ~ust be taken 'to':~*po~e t,ve per~c:m: ejected"t,o,n?,unusual.:or
unne,ces'sax:yhazard. ,.At the same time; ,~h,e conductor lsresponslble
for his train, and it is hot only his right,.hut may be his duty, to eject
a trespasser or a "drunken and disorderly passenger. Obviously,
in doing this,he must, toa)argeef{ieht, act upon appearances'an'd
in the, li~ht of ptopabilities. All tp.~)fl:W req\lires is that he shall
use reasonable car,e and caution.' to the conductor, Korn presented
,himself as a young man undertheinfiuence of liquor, but sensible
of hissurrolfndings'and capable. Q£l:oi'):tr'qlling, his movements~ It
is true, theconductQrW'flstoldh~w,a~not fit tq travel; but this was

,coupledwith the infPi;matiGln that hc;;hadnomoney, and the reason
able inference was he was noHit tOitravel because he had no money.
After i~ was reported that henad }t!bney, no "other reason being
sugges~~dwhy he \Vas not fit totr:~yell the conductor naturally said,
"1 gu~s,§.we will b;;ive,jo, take him; , and thetrain, was started. Im
mediately the episode occurred which resulted in Korn's ejection from
the train~. Having displayed his mc:mey when. the train was at the
stati<>tr,lie rdused,with an oath,' tq pay his fare, or say where he
wanted ,to, ,go, after the train gotun4er WaY. So the train was stop
ped,:and he was put off. There was nothing- about him at this time
to indkatethat he was helpless andunfit to take care of himself.
He h~d,jpsistedon getting onttie 'H'ain, and succeeded, despite the
plan of the statio.n ""gent to take him to Portsmouth; he had walked
up and down the aisle mf the car; he had shown his money, with a
boast, When told he had none ; and:ifirtaUy, when put off for refusing
to pay his, fare, he we~t:Wit4,out .. reslstance, saying, "I might as well
get ojlh~re as any place, I tor I air,i going to hell anyhow." None of
these things indicated incapacity of either mind or body, but rather
the reverse. He wasboa:stful, rude; and. reckless, as drunken men
frequently are; bijt he .seemedh:i loww' what he was about, and to
be able to do what he deSired. "

It is to be observed, moreo~er.,) that thecortductor did not have
presented tohim the' case of a passenger bound for a known sta
tion. Korn4ad no destiJ;lation, and, when the conductor asked him
where he was going, repIie(l, 'INone pf your d--.. d business." Un
der these circumstances, with the train just started, and the knowledge
that there' were persons 'at the station. who had. tried to keep Korn
there, the appacrently propl~r and phtdent thing was to stop the train
at once 'ancFptif him off. And this was done. He was put off 300
yards born the station, within its yard limits, in/the. outskirts of the
village of Springville, about 7 o'clock at night, with two lighted

.houses not 5Qteetaway, and within easy call. The conductor must
have believed, 'as hest,ated to a pass~pger" that ,he 'was leaving him
"not far frOm f~iends." 'rhe. nextmofning the ys>Ung man was found
dead not more than 25 f~et from the. trackat the,pl:jl,';e/he was put off
tIle train. He was lying on his back in a natural ppsition, his ,hat

.folded. un4erhis head.,. A bottle with. a liquol' . containing alcohol
and a drachm bottle, h¥lf, JuUof<;oq.ine were found up(;m his per
son. Onephysicianthotight he died' from exposure; another,from
.cocaine poisoning. Whateyerthec;;l.qse of death,it;was plain he had
invited its coming, and silently awaited its work. There were lighted
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houses in sight, but he started for none of them. There were people
near, but he called to none of them. When he stepped off the train
saying, "I might as well get off here as any place, for I am going to
hell anyhow," his last trip here had ended, and he was evidently con
templating a longer journey.

We think the conductor was justified in ejecting Korn, under the
circumstances; but, if his act was wrong, We fail t6 see any con
nection between it and Korn's death. Korn was not put off in a dan
gerous place, nor at a dangerous time, nor under dangerous cir
cumstances. His death was not occasioned by any danger which the
conductor could have foreseen. The only danger to which the ejec
tion could expose Korn was the danger of being able to do what he
desired; and he would have been exposed to this danger if he had
been put off at the next station, or if he had never got on the train
at all.

But it is insisted that, in point of fact, Korn was helpless through
the use of cocaine, and that the station agent was aware of this, and
that his knowledge must be imputed to the company, although not
communicated to the conductor. It does not appear from the rec
ord that the station agent was fully advised as to Korn's condition,
and the cause of it. The young man was apparently in a drunken
stupor much of the afternoon, but, revived by the fresh air, he threw
off the stupor upon the arrival of the train, and resumed control of
himself. He refused to return to Portsmouth, and insisted on taking
the train. Then the agent dropped the attempt to control him, and
returned to Portsmouth. As a matter of humanity, he had done
what he thought he could. He was under no obligation to arrest
Korn al1d place him under detention. The circumstances would
hardly have justified such action on his part. But if the agent did
know Korn's condition, such knowledge cannot be imputed to the
company, because it was not his duty either to pass upon Korn's fit
ness to travel, or tolay before the conductor information on that point.
The knowledge of the agent to be imputed to the company must af
fect some matter lying within the scope of the agent's authority. It
must be a part of the agent's duty either to act upon the information
himself, or lay it before others for action. Information thus received
by the agent is imputed to the company because the company is
presumed to be present, acting in the very matter to which the in
formation relates. Mechem on Agency, § 725; Story on Agency, §
140; W 3.ynesville National Bank v. Irons (C. C.) 8 Fed. 1; Congar
v. Railway Co., 24 Wis. 157, 1 Am. Rep. 164. Now, it was not the
station agent's, but the conductor's, business to decide whether Korn
should be permitted to enter the train and remain on it, or should
be rejected or subsequently expelled. Moreover, if the station agent
had told the conductor all he knew about Korn, the conductor would
still, in our opinion, have been justified in receiving him as a pas
senger, and in subsequently ejecting him upon his refusal to tell
where he was going and to pay his fare. The oonductor necessarily
assumed, when Korn boarded the train and showed his money, that
he had a place of destination, and that he would pay his fare. There
was nothing in Korn's condition or conduct which would have made
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it wrong ,for t,h~ c01J.d~ctQr to receive him and carry "him as a pas
senger.'Th~t'h~,haq, no destinatiofi and would pay no fare was not
known and .cq91dti6t, be anticipated, by the conductor. The con
ductor the.r¢f9n~rdid :t1gnt in receiving him as a passenger" and, for
the reasons we "have 'given above;' did not do wrong in ejecting him
when he acted a$ he d.id. ; ..,,'

Agreeing ~~ththe,ti"ial judge that tlierewas a failure of proof up
on essential pq'irit$, the judgment of the court below is affirmed.

, ': ','" t.. • -._ '

PETTERSON et al. v. BERRY.

(Circl1~tOourt of. Appeals, Ninth Circuit. October 19. 1903.)

Nb.943.
1., USURY"...9QNSTltUQTION OrSTATl1Tlll.,EFF:I!l¢'lIOF RErF.lAL.

US¥'1'Y ,statutes do nPt a,ffect,the obligation of the contract, but pertain
to the remedy only, by ,giving to the debtpr the privilege of avoiding We
contrnet' wMn usUriolis, and their repeal'; withont a savIng clause, takes
awaY suchprivHege, even as to contracts previously made.

2. SAMlll""""),AJ;A!!I~l\fl:iTATU'!'Ill..o " , ' ,
Th~ Oregon intereflt sta,tutes, in, fqrce m, Alaska frOm ,1884 ,to 1900,

limited ,the rate of intereSt 'which might be lawfully contracted for to 10
per'cent:, andpr~videdthlitcontracts by 'which a higher rate was re
served should be usurious, and the entire debt should be forfeited. Hill's
AnJ;l., LllWS Or. 1~92, ,§§~~87-:-3590, Act June 6, 1900, c•• 786 (31 Stat.
533), I<ldoptll),g a ,C<>d~ fOl; •AJaska, §§ 255c259, contains si~tIar provisions,
except tbat the 'corhl,'act rat~ may be 12 per cent., ,lind the penalty for
usury is' tbeforfeittire' bt "the interest only. Held; that a mortgage ex
ecuted: inr Alaska in 189S,securing notes in wl1lch interEist at the rate of
12 per~~nt.was reserved, ,on Which;lluit was there brought itt 1903, was
not f.:lUb~ectto the defe:Qile of usurY. '.

8. SAME-'-PLEADING. ' , " ,,' .", . ,
, ' The defense of usury cllnnot be ms,de by demurrer to a bill or com-

plaint toforeclosell" mortgage for' both principal and interei'!t of the
debt,wbere $uch defense. under the statute, affects, only the interest.

Appeal' from the District 'Court of the United States for the First
Division' of the District of Alaska. ,

w. E. Crews~nd J. H.C;obp (Lorenzo S. B. Sa\yyer, of, counsel),
for appellants l • . ,', " , '

'. John G. Heid, E. S. Pi!Jsbury, and Pillsbury, Madison & Sutro
(Alfred Sutro, of counsel), fOf appellee.

Before GILBERT and ROSS, Circuit Judges, an<;l HAWLEY,
District Judge. .,"

ROSS, Circuit Judge. This suit was brought in the District Court
of the United States for the district of Alaska, Division No. I, to
recover the ~rnount of a certain promissory Mte £'01' $3,500, with
interest at the rate oft2 per cent. per annum, and forth~ foreclosure
of a mbrtgageuport certain real property situate in the town of
Juneau, Alaska, given to secure the payment of the note. Both
note and mortgage were dated September 24, 1898, and were made to
one Antonio Visalia, fronl whom they were purchased by the ap-

, 'J'
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pellee on the 8th day of May, 19°1, who thereafter, to wit, on March
24, 1903, commenced the present suit. Interest on the note was paid
to December I, 1901.

To the complaint setting out these facts, and asking for the fore
closure of the mortgage, the defendants thereto demurred, upon the
ground that the contract sued on was usurious and against public
policy, and therefore that no action could be maintained on it. The
demurrer was overruled, and, the defendants electing to stand there.,
on, the court gave judgment for the complainant,· and entered the
usual decree of foreclosure. The defendants thereupon brought the
case here by appeal, and present as the single speCification of error
relied on that "the court erred in overruling the defendants' de
murrer to complainant's complaint, for the reason that it clearly ap
pears on the face of said complaint that the contract declared upon
is usurious and against public policy."

At the time of the making of the note and mortgage in question
the general laws of the state of Oregon, so far as applicable, gov
erned in Alaska by virtue of the act of Congress entitled "An act
providing a civil government for Alaska:," approved May 17, 1884
(chapter 52,23 Stat. 24), the seventh section of which declared "that
the general laws of the state of Oregon now in force are hereby de
clared to be the law in said district, so far as the same may be ap
plicable and not in conflict with the provisions of this act or the laws
of the United States." 23 Stat. 25. But at the time of the com
mencement of this suit the act of Congress approved June 6, 1900
(chapter 786, 31 Stat. 321), and entitled "An act making further pro
vision for a civil government for Alaska, and for other purposes,"
had supplanted the laws of Oregon for that territory, and was in
force there.

The laws of Oregon, while in force in Alaska, were, as regards in
terest, as follows:

"Sec. 3587. The rate of interest in this state shall be eight per centum
per annum, and no more, on all moneys after the same become due; on judg
ments and decrees for the payment of money; on money received to the use
of another and retained beyond a reasonable time without the owner's con
sent, expressed or implied, or on money due upon the settlement of matured
accounts from the day the balance is ascertained; on money due or to be
come due where there is a contract to pay interest and no rate specified.
But on contracts, interest at the rate of ten per centum per annum may be
charged by express agreement of the parties, and no more.

"Sec. 3588'.. No person shall, directly or indirectly, receive in money, goods,
or things in action, or in any other manner, any greater sum or value for the
loan or use of money, or upon contract founded upon any bargain, sale, or
loan of wares, merchandise, goods, chattels, lands and tenements, than in tbis
chapter prescribed.

"Sec. 3589. If it sball be ascertained in any suit brought on any contract
that a rate of interest has been contracted for greater than is authorized by
tbis chapter, either directly or indirectly, in money, property, or other val
uable thing, or tbat any gift or donation of money, property, or other valuable
thing has been made or promised to be made to a lender or creditor, or to
any person for him, directly or indirectly, either by the borrower or debtor,
or any person for him, the design .of which is to obtain for money so loaned
or for debts due or to become due, a rate of interest greater than that speci
fied by the provisions of this chapter, the same shall be deemed usurious, and
shall work a forfeiture of the entire debt so contracted to the school fund
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of the cou.n.,ty, 1'I"h~r~ sUGb suit is brought. The court in which soch suit is
prosecuted'sMllrender judgment for the amount of tbe original'sum loaned
or tbedebt:.contradtedjWitbout interest, against tbe. defendanLaD1i ,In favor
of the state of Oregon, for the use of the common-scbqql .fund of said cj)~mty,

and against.theplaintilf for costs Of suit, whether such suit be c.ontested or
not. ",' .' " I ,

·'Sec. 3590;'Nbthing in this act shaU be construed topl'event the 'proper
bonafideassigneeaf ,any ,u8urious' contract I recovering against his immediate
as!l~gnor, or the.qlftglJ;lalus\1rer,. the .ful1.'ll.jUount paid 1;)y him for such con
tra;~t, 1>ut the salp~ pj.ay, be recovered by proper actlon,)n any Gourt having
competent. jUrisdiction~. Provided, that sucb assignee.' had no notice of the
usury alfecting the chli't1'act." BUl's Ann. Laws Or. 1892.

, l'~e provision~:·9iA.ct Co~g.Jun~6,I900j c.7~6, 31 Sfut,. 533, in
reg;m;Ltothe sam,e, subject, are as f@Uqws;

,'... " ..... :, . . " ", ~ .,

"Soo;~5. Leg,,1 Rate of Interest. The rate of. interest lJ;l. the district
sbll.lIbe,eight per, centum per annum, and no more, on all moneys after tbe
same Mcome due; on jUdgments and decrees for the' payment of 'money; on
money received to the use. of anotber and retained beyondil. reasonable time
witbout the 'owneJ,"sconsent, expressed. or, Implied, or onrmoneY· due upon
the settlement of matl1l'eJd accounts from the day the balance is ascertainell;
on money.due or to bec,QJ;lle .<Iue where there is a contractto,pay ,Interest and
no ra,te ilPecified. But on contr\lcts, interest at the rate of twelve per centum
maybe, charged by express· agreement of the parties, and no' more.

"Sec. 25'6. Illegal Interest not to ibe Taken. No person shall, directly or
indirectly! receIve In money, goods, or things in action, or. in any other man
ner, any greater I'lum or ,value for the loan Of use of money, or upon contract
founded upon any bargain, sale, or loan of wares, merchandise, goods, chat
tels, lands, and tenements, than in this chapter prescJ.'1bed.

"Sec. '257. May. Recover, :Usurious Interest Paid. It usurious interest, as
defin~d..by the preceding sections, shal1h~reafter be received or collected, tbe
person O~l persons Paying the same, Or (heir legal representatives may, byac
tiOn brollgbt in any court of com,petent jurisdiction, within two years after
such payment; recover from the person, firm, or corporation receiving tbe
samedonble the amount' of the interest so receivell or collected.

"Sec. 258. Illegal Interest, Contract for. If It shall be ascertained in any
action brought on any contract that a rate of interest has been contracted for
greater than is authorized by this chapter, either directly or indirectly, in
money, property, or otber valuable thing, or tbat any gift or donation of
money" pf9,perty, or other valuable thln~ .1:Ias been made or promised to be
made to a lep,der or creditor, .or to any person for him" directly .61' indirectly,
either by the borrower or debtor, or any ,person for hjm, the design Of which
is to obtain for money so IOl,\ned, or .for4ebts due or to ,become due,· a rate
of interest greater than that svecified 1;)y the provisions of this chapter, tbe
same shaH be deem,ed to be usurious, and. shall work a forfeiture of the en
tire intere~ on ,the ,debt. The court before which such. action is prosecuted
shall rend'erjudgment for the amountliue, without interest, on the sum
loaned or the debt contracted, against the defendant and in favor of the
plaintiff, and against the plaintiff for, costs of action, whether such action be
contested or nO,t. •

"Sec. 259. Afi!signee of Usurious Contract may Recover 'Amount Paid for
Same. Nothi:ng· in this Code shall be construed to prevent the proper bOI,1R
fide assignee of any usurious contract recovering against his immediate as
signor, or the original USUl1er,. the full amount paid by him for such contract,
but the same Illay be recovered by proper ~ction in any court baving compe
tent jurisdictloIl :. provided\ such assignee had no notice of the usury affect·
ing tbe contract." Carter's Ann. Oodes Alaska, pt. 5, c. 27.

, .Whatever the proper cpnstruction of the Oregon law upon the
subject may be, it is entirely clear that by the foregoing provisions
of the Alaska Code, in force when this suit was brought, the foro.
feiture declared by reason of a usurious contract for interest applied

. ".,.' '. ,
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only to the interest, and did not in any manner affect the principal
debt. Moreover, by section 255 of the act of June 6, 1900, it is de
clared that "on contracts, interest at the rate of twelve per centum
may be charged by express agreement of the parties, and no more."

It is well settled that the defense of usury, either to the principal
of a contract debt or to the interest thereon, is in the nature of a
penalty or forfeiture, which may be taken away by legislation, both as
respects previous as well as subsequent contracts. This is suf
ficiently shown by the case of Ewell v. Daggs, 108 U. S. 143, 2 Sup.
Ct. 408, 27 L. Ed. 682, but we add other references. Ewell v. Daggs
was a suit for the foreclosure of a mortgage given to secure the pay
ment of a note, both of which were executed in the state of Texas,
whose statutes at the time provided that a contract of loan at a rate
of interest greater than 12 per cent. per annum should be void and of
no effect for the whole premium or rate of interest only. At the
time of .the commencement of the suit, however, a provision of the
Constitution of the state of Texas repealing all usury" laws had gone
into effect, and in answer to the defense of usury which was inter
posed in the case the Supreme Court said:

"It is claimed by the appellant that, notwithstanding this repeal of the
usury laws, the rights of the parties are to be determined according to the
law in force at the time the transaction took place; that by the terms of
that law the contract between Daggs and James B. Ewell was void as to the
entire interest reserved and paid; that no subsequent law could make valid
a contract originally void; and that the appellant is not bound by the judg
ment rendered against James B. Ewell in favor of Daggs, and is entitled in
the present suit to make the defense. It is quite true that the usury statute
referred to declares the contract of loan, so far as the whole interest is con
cerned, to be 'void and of no effect.' But these words are often used in stat
utes and legal documents, such as deeds, leases, bonds, mortgages, and others,
in the sense of voidable merely, that is, capable of being avoided, and not
as meaning that the act or transaction is absolutely a nullity, as If it never
had existed, incapable of giving rise to any rights or obligations under any
circumstances. Thus we speak of conveyances void as to creditors, meaning
that creditors may avoid them, but not others. Leases which contain a for
feiture of lessee's estate fOl' nonpayment of rent, or breach of other condition,
declare that on the happening of the contingency the demise shall thereupon
become null and void; meaning that the forfeiture may be enforced by re
entry, at the option of the lessor. It is sometimes said that a deed obtained
by fraud is void; meaning that the party defrauded may, at his election, treat
it as void. All that can be meant by the term, according to any legal usage,
is that a court of law will not lend its aid to enforce the performance of a
contract which appears to have been entered into by both the contracting
parties for the express purpose of carrying into effect that which is pro
hibited by the law of the' land. Broom's Legal Maxims, 732. And Lord
Mansfield, in Holman v. Johnson, Cowp. 341, stated the ground on which, in
such cases, courts proceed. He said: 'The principle of public policy is this:
ex dolo malo non oritur actio. No court will lend its aid to a man who
founds his cause of action upon an immoral or an illegal act. If, from the
plaintiff's own stating or otherwise, the cause of action appear to arise ex
turpi causa, or the transgression of a positive law of this country, then the
court says he has no right to be assisted. It is upon that ground the court
goes, not for the sake of thl;! defendant, but because they will not lend their
aid to such a plaintiff.' And the effect is the same, if the contract is in fact
illegal, as made in violation of a statute, whether the statute declares it to
be void or not. Bank of United States v. Owens, 2 Pet. 527 [7 L. Ed. 508].
'There can be no civil right.~ said Mr. Justice Johnson in that case, 'when
there can be no legal remedy, and there can be no legal remedy tor that



w~1~~ J,s ttselti1ll~al.~" 4. distiJ;l~Uop.: is, mad~ between,all.t,tf, :which are .mala
inse; Which are generaU:\T regapd~d 'liS absolutely void;, in the sense that no
right or claim can be derived fromtliem, and acts which are mala "prohibita,
which are void or voidable, accrirdb1tg!to the nature and effect of the act pro

'hibited. Fletcher v. Ston~, 3 Pl*, 2l$O. It was accordingly held in ;Massa-
chusetts, that a ,l;Dor1;gllge or aSiSura,nce given on a usurious consideration was
only voidable, notWithstanding too1'ltrong words of the !!tatute. Green v.
Kemp, 13 Mass: 515 T7Al:il.Dec.169]. And in such cases the advance of
the money, althougli 'We',contract Is 'Hlegal: for usury, isa meritorious consid
er.ation, !lufficient tosup~l>rt asu1;l!le~uent liability or promise, when the posi
tive bar of the statute ha,s been removed. ,,'A man by express promise may
render himself liable to 'pay back' rooney #hich he had rec'eived as a loan,
though some positive ,rule"of law' or statute intervened at the time to pre
vent the transactiontrom con~tituting a legal debt/ ,Flight v. Reed, 1 H. &
C.703;,S2 Law Jour. ~ep. ,N~ S. Jjlx. 265,T,he effect of the usury statute of
Texas was to enable th~ party s~ed to resist a recovery against him of the
interest whichhe had contractedf:o:pay, arid !twas, in Us nature, a penal
statute 'inflicting upon the lender, a loss and forfeiture to: that, extent. Such
has been .t,lle general, it, not uniform, construction placed upon such statutes.
And ,it b,~llbeen quite ugenerally decided thatthe repeal of such laws, with
out a saving clause, operated retrospectively, so as to cut, off the defense
for' the,' ~uture,even in lictionsup(ln contracts previously made. And such
laws, operating with that effect, have been upheld, as against all objections,
on the ground that they deprived. ~artles of "vested rights or, impaired the
obligation of contracts. The very point was so decided in the following
cases:Curtisv. Leavitt, 15 N. Y. 9; 'Savings Bank v, Allen, 28 Conn. 97;
Welch v. Wadsworth,30'Conn. 149[79 Am. Dec. 239]; Andrews v. RusseIl, 7
Blackf.474; Wood v. Kennedy, 19. Ind. 68; Town of Danville v. Pace, 25 Grat.
1 [18 Am; Rep. 663]; Parmelee v~ Lawrence, 48 III. 331; Woodruff v. Scruggs,
27 Ark. 26 '[HAm. Rep; 777]. , And thesedecislons rest upon solid ground.
Independel'lt!of the nature of the fbrfeiture,as apenalty(which is taken
away by a 'repeal (if the act,the, mOre general and deeper pl'inciple on which
they are to 'MsUpported'is thatthe right ofa defehdant to avoid his contract
is given to him by stattite, for purposes of its own, and'not because it affects
the merltlr~f'ltsobUgatiOO'iB'; and that whatever 'the statute gives, under'such
cirC11mstances; as long as itremalns in fieri,' and not relilized' byhaving passed
into a completed transaction,,: may, by R sUbsequentsfatute,be taken away.
It is a pi'ivilege tl1at "be1on;~B to the" remedy, and forms no element in the
rtghts that Inhere in the contract. :The bel1efit which he has received as
the consilierMionofthe 'ebntract,which,contrary to law, he actually made,
is justground:for imposing upon him,'by;'!mbsequentlegislation, the liabil
ity which 'be intended t(}il1cul'. That principle' hils been repeatedly announ
cedand acted upon by this court. Read v. Plattsmouth, ,107U. S. 568 [2 Sup.
et. 208; 27'L. Ed.' 414];' and 'see Lewis v. McElvain, 16· Ohio; 347; Johnson v.
Bentley, Id. 97; Trustees v.'McGaughy, 2 Ohio St. 152; SAttel,'lee v. Matthew
son, 16 8el'g;'& R.169; Id"j1nerror 2 Pet. 380 [7L.Ed.458]; Watson v. Mer
,cer, 8 Pet; 88 [8 L. ,Ed, '87~. ,Theright which the curative' or repealing act
takes away in such a case is the right in the party to Rvoid his, contract-a
naked legal right, which ·It ,is usually, unjust to insist upon, and which no
constitutiOnal provisionwa,sever design~(1' to protect.. Cooley Constitutional
;Limitations,3~,al1d'Cllsellclted. The caSe of Smith Vi" Glanton, 39 Tex.
865 [19 AlDl.Rep. 311'citedand relied on ,by counsel for the appellant, we
cannot accept asasetttement of the law of Texas to th~ contrary. The opin
!ion'does not 'Consider the question,but dismisses it; onl'the' assumption that
the fact thi:tt the action 'was brought before the adoption .o~ ',the Constitution
which contalnedthe repea}of the usury laws prevented 'the application of
,the rule~rti'sour opinion,'tiberefore, thal th~ defense df"usury cannot avail
the appellant',by reason:'of the constitutionllI repeal of the statute, ou the
dooi1tInued existence .ot 'which alone his d~fense rested." ,

'See,alSd~':;M~~to~o~ v; Scottish Inv. ,~(j., 153 U1 tS; .318, 14 Sup. Ct.
~52,38 1-. ~9r: 12.9; Talbot v. SidU~ Q~~ ~atl., ~ank, 185 U. S. 172 ,

22 Sup. Ct.-, 6,~2i46 L. Ed. 857; B,ern.fllselv. l"u';Q1an, 22 Wall. 170,
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~2 L. Ed. 766: Farmers'. elc., Natl. Bank v. Dearing, 91 U. S.
35, 23 L. Ed. 196; National Exchange Bank v. Moore, Fed. Cas.
No. 10,041.

The rate of interest carried by the note and mortgage in suit does
not seem to be obnoxious to the rate allowed by section 255 of the
act of Congress of June 6, 1900, supra. But, if so; the demurrer was
not the appropriate method of raising the question of usury as to it,
since it was directed to the bill as a whole, and the bill was framed for
foreclosure as to the principal sum secured by the mortgage as well
as the interest. American B. L. & 1. Say. Assn. v. Haley (Ala.) 31,
South. 88; Reed v. Moore, 19 Tenn. 86; Reynolds v. Roudabush.
59 Ind. 483; Sujette v. Wilson, 13 Or. 514, II Pac. 267; McDaniel
v. Pressler,.3 Wash. St. 636, 29 Pac. 209; Nichols v. Stewart, 21 Ill.
106. As a matter of fact, however, the court below only allowed the
aQpellee interest at the rate of 8 per cent. per annum, as is sho'wn by
its decree.

As what has been said disposes of the. only question raised by the
single assignment of error presented on the appeal, it results that the
judgment appealed from must be affirmed. Judgment affirmed.

UNITED STATES v. STINSON et al.
(Circuit Court of Appeals, Seventh Circuit. October 6, 1903.)

No. 829.
1. UNITED STATES-AcTIONS BY-EQUITABLE ESTOPPEL. ,

The substantial considerations underlying the doctrine of estoppel
apply to government as well as to individuals, and when the United
States invokes the powers of a court of equity, whose duty it is to pro
tect the rights of others as well, such considerations· should be given
weight.

2. POBLIC LANDS-SUIT FOR CANCELLATION OF PATENTS-SUFFICIENCY OF EVI
DENCE.

In a suit by the United States to cancel patents to 14 quarter sec
tions of land issued to. the same number of pre-emptors, who had made
their final proofs 40 years prior to the commencement. of the suit, and
thereafter conveyed to defendants, the government claimed that the
entries were fraudulent, and that the requisite settlement and improve
ments had not in fact been made. Six or more of the entrymen were
dead, and the testimony of only four of those remaining was taken;
two being introduced by plaintiff and two by defendant. Such wit
nesses, as well as defendant, were old, and, for the most part igno
rant, men, and their testimony showed that their memories were uncer
tain and unreliable as to the transactions in question. It further ap
pearedthat defendant had continued to hold the land, which had be
come valuable, had paid a large amount in taxes thereon, and that he
had become insolvent with a large indebtedness, his property being in
the hands of a receiver. HeM, that under such circumstances, and espe
cially in view of the length of time since the patents were issued and
the death of so many of the patentees, the government was not entitled
to ask the cancellation of such patents, except upon clear and full proof
of .all the facts entering into the pre-emption transactions, and that the
evidence adduced was insufticient.

'11'1. Estoppel against stllte or United States, see note to State v• .Jackson,
L. & S. R. Co., 16 C. C. A. 353. . ,

See Estoppel, vol. 19, Cent. Dig. I 152.
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.' Appeal fromtheCircujt Court of the IInited Stat~s for th«: Western
District 'of V\[~sconsin. '. .....' '

The lads are stated in the opinion of the court. "
JohnB. Simmons and M. C. Burch, for the United States.
A. L .. Sanborn and Robert Bashford, for appellees.
Before JENKINS, GROSSCUP~ and BAKER,Circuit Judges.

GROSSCUP, CircuitJitdge. The suit in the Circuit Court was to
set aside patents upon fourteen quarter sections of land in Douglas
County, State of Wisconsin,. issued by the United States severally to
fourteen grantees, at different,times from December 15th, 1855, to
M:arch 25th, i865. The patents were issued in pursuance of preemp
tibnby the several patentees, the dates of settlement named in the
affidavits running from August '17th, 1854, to June lIth,1855, and the
dates of proving tip running from October 24th, 1854, to June 22nd,
1855. Each of the quart~r sections, on or about the date when proven
up by the preemptor, was convey~d to appellee, James Stinson; who,
following such convey~nce,: entered into possession, and has con
tinued in possession tiritilFebruary 19th, 1900, whenreueivers were
appointed at the instance of his creditors. In the receivership pro
ceedings debts amounting to upwards of five hundred and eighty
thousand dollars have been' pr:Qvt}n'against Stinson, about two hun
dred al1d fifty. thousand dollar~ of which are the claims of depositors
of a bank operated by Stirison.The lands in suit constitute the main
part of the assets available for the payment of these debts-debts
presumably incurred, tb some extentatleast, upon the creditthat the
apparent 9wh~i-$hip of these lands gave to Stinson. .

'.' The cPlJitention of the gover:nment is; that the lands were not pre
empted in accordance either with the ,Jetter or spirit of the preemp
tion law; that there was no actual settlement in person by the' pre
ethptor;'thatnd dwellihgswithin the meaning offhe preemption law
w,ete.;erect~d!;: ~h.at the pretended: preeI:llptionswere .i~I3'-lbstance the
carryiugoutionly, of anal'rang,ement with StinsG:Jn,. wkereby Stinson,
underitMdorrtiS ofpreemption, obtained tit,letola~dsthat'inrto other
~~y. C!?lUl~';!W~i,~"bee'ri piJl,'<;hased ,~:ypi~n fr?,th, 'the, g;.~y.er.hment; in
shqrt, th~~!tllep!,"etended preemptIons. were, m bad fa~Jh,JQ.tended at
tbe,time,. nQtr£Glt the settlement anduse'of the'preemj)tQirS, but as a
pairt ofStinsort~sschen1e ih landspeculaition. . >C': ." ;" •'.. '

,Testim6.\1~)\\a,~sub~?~~~e4A~nding to 's~ow the trJth:;o(th~se aver
~.ents. Whilit cpnclt1~\{)IJ,Jt~ld hav~ been reached /::l<l.d,thlis suit been
commenced; 'land, the' ievid~tlce submitted, 'W}~hin: 'suth al;~riod'after

th~ pre~mp!tio't1sa~',woul(Vhave'enable& f11~" calirt to"have'! ob'f;iined
a#adequ,a'te~,~p~W;ti~ :qf;all, the fa;ct~"it,isrto~necessafy,'inJpe view
w,e.take Qf t}illi,.ca:sre,·~Qi st~te, " 'f!,j ". l.n'· 1,

i'Jihe sait- was nob begun ·until Feb'r\j;ary; 189$~''3pef.iod: of' nearly
fi!J~ty. !ear~li'3:~!~r.'th~' pr,eel!l~tars~ntered!th~ Icu1df~~~!'t~t1g;9y~rn
m~nt .Issued rts"p~ten't's;: Meantiml. t4~.Wd~pw.t~gvtP:~he~ac~ that
the .CIty oLSupenor,..wlthia.whosecorporate hmlts-the,landsar~.,lo

cated, has gro.vm"withr unu~al;:rapidity-".-havestmitlrg' in'ti)' I 'Urlusual
value. Meantime, also, Stinson h~~Ip'a~1ja;xes ~fPq~WtiV~,~~:lIt1()Je'
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than seventy-two thousand dollars, and there are now unpaid taxes,
presumably colorable liens in favor of the state and its several mu
nicipalities, amounting to nearly as much more. Besides, creditors
have come into the transaction-creditors whose only knowledge
respecting the lands was that Stinson held the title by patent, and had
for forty years been in its undisputed possession and enjoyment.
These facts alone would make it incumbent upon the government to
present a convincing case-a case that left no considerable doubt that
a fraud had been practiced as alleged. But other facts are added.

At least six, and perhaps seven, of the original preemptors' have
died. Of the seven living, the testimony of three, for some reason,
has not been taken. Of the four others, two have been examined
upon the part of the government, and two upon the part of the de
fense. Thus, out of fourteen parties, other than Stinson, to the orig
inal transaction, only four have been heard.

The testimony reveals that at least three of these four were orig
inally, and are now, ignorant men, unable readily to understand the
questions put to them or to convey their own answers. Of these
four, one was, when called as a witness, seventy-seven years old, an
other seventy-four, and another sixty-five. They speak from a mem
ory displaying uncertainty at every point-a memory on which lapse
of time, and advanced years, have contributed to lay infirmity. Nor
has Stinson himself escaped these consequences. At the age of sev
enty-seven he is called upon to ransack his memory for events that
happened when he was yet young.

At common law there was no bar by limitation, to the bringing of
actions. But this, in time, led to such instances of great injustice,
...."here witnesses to the transaction had. died, or papers had been mis
laid or destroyed, that to prevent them, and render more certain the
tenure of property, statutes of limitation were' enacted. Though
founded on substantial considerations, the effect of such statutes is
to. fix, more or less arbitrarily, a time beyond which an action shall
not be brought. To the extent that the barrier thus set up fails to
adjust itself to the equities of each case, the limitations are artificial.

Laches is the name given in courts of equity to such delay as under
all the circumstances of a transaction make. the claim sued upon a
stale one. Though founded partially upon the same considerations
that underlie the statutes of limitations, it is, in its practicalapplica
tion, intended as a spur tospeeay inquiry. The doctrine of laches is
less artificial, in that it adjusts itself more readily to the circumstances
of each case. But, in an important sense, it remains artificial; for one
of its chief objects-an object not wholly growing out of the effect
of the lapse of time upon the availability of evidence-is to bring
causes of dispute to an early adjustment, not because of consideration
alone of loss of evidence, but because it is to the interest of society
and property that known disputes shall be quickly settled.

These barriers, to the extent that they are thus artificial, cannot
be set up against the government. It has not hitherto been supposed
-at least no legislative action has been taken on such supposition
-that government needed the spur intended, as between individuals,
to bring controversies to a speedy close; or that government would
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press'cl:aims that ought not, by the Jobliteration of adequate sources
of evidence through lapse of:time,tobe pressed. But when the gov
ernmenLs~eksits rights at the hands' oia court, equity requires that
the rights~ofothersaswell, should be protected. Carr v. United
Stafes,98U. 8;;438, 2SL.Ea. 209. The governmeiltmay not in con
science ask a'eourt<of equity to set on' foot an inquiry that, under the
circumstances of the,case, would be an' unfair or inequitable inquiry.
The substantial considerationsuriderlying the doctrine of estoppel
apply to:govemmentas:,;vell as to 'individuals. Chope v. Detroit
Plank Road Company,. 37 Mich. 195, 26 Am. Rep. 512; Common
wealth v. Andre~3 Pick; 224.;

Adecreesuoh as is inv:oked in the'case 'under consideration should
never be entered unless all the facts entering into the preemption
transactions have been gathered with the nicest kind of accuracy.
In a case necessarily turning largely upon .questions of motive and
intention, no data is adequate ttnlessreasonably complete. Courts
are disinclinedtoseCaside, upon proof resting wholly in memory,
solemn deeds that have not been questioned for such a lapse of years
-especially when. the pa.rties are dead. Mayor of Hull v. Horner,
Cowper Rep. 110; United States v. Flint, 4 Sawy. 58,. Fed. Cas, No.
15,121; United States VI Arredondo, 6 Pet. 746, 8 L. Ed. 547; Opin
ion of Attorney General Black, 9 Op. Atty. Gen. (U. S.) 204.

.In the very nature of this case the data brought to, our attention
is and must remain incomplete. True it is that Stinson is still alive;
But the fact of physical death in the cases noted is not a distinction
that. is controlling.: Memory' obliterated, or nearly 'Obliterated, is, for
the purposcsof helpful:testimony, as much gone, as the memory of
one physically' dead. The' controlling fact is that the court has no
longer, a reliable source from which to obtain facts upon which to
found a decree. In the very nature of this cause no adequate data
cao be obtained. Whatever impression the evidence actually submit
tl:!dmay haveleft, the factremains,....a fact that determines the equities
of this suit-r-that the ,transactions under review are so remote, and
the sources. o£.testimony so depleted by death and tithe, that there is
nplonger opportunity taput, with reasonable certainty, one's finger
upon the, truth. A case thus sapped of any possible satisfactory re
sults from inquiry ~hould !lot pe entertained at all,e~cept for reasons
much more cog~nt than any here disclosed. '

The decree. of the Circuit Court will be affirmed.
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THACKERAY v. SAXLEH'NER.*

(Circuit Covrt of Appeals, Seventh Circuit. October 6, 1903.)

No. 951.

1. TRADE.MARKS-INFRINGEMENT":-"HUNYADI" WATERS.
The name "Hunyadi" having been established by complainant as a

valid trade-mark for nat1U"ll1 bitter waters from Hungary, its use by de
fendant to designate bitter waters manufactured by him in accordance
with a secret formula. is an infringement, and complainant is not, es
topped to maintain a suit for such infringement by the fact that through
laches she was so estopped as against certain importers of other Hun
garian waters 1Vbo had used the name for a number of years, where
defendant began' its use subsequently and after complainant had com
menced a Vigorous assertion' of her rights.

Appeal from the Circuit Court of the United States for the North
ern District of IllinQis.

The suit in the Circuit Court was brought by the appellee, widow of An
drew Saxlehner, deceased, and successor to his business, a resident of the
city of BUdapest, and a subject of the Kingdom of Hungary, against the ap
pellant, a citizen of the state of IlIinois, resident of Chicago, to enjoin ap
pellant from using the word "Hunyadi" as a name for waters manufactured
and sold by appellant, and from using a style of bottle, capsule, and label
similar to that used by appellee for her 'Hunyadi Janos water. Upon the
hearing in the Circuit Court, a decree was entered finding for appellee, and
enjoining appellant from using the name "Hunya.di" in c,onnection with his
waters, and fliomselling or offering for sale any such bitter water in bottles,
and under labels, in imitation so closely in general appearal1ceof appellee's
Hunyadi Janos bottles and 14)Jels as to be calculated to deceive the public.
From this decree tbis appelll is J;lrosecuted.

The further facts are stated in the opinion of the Court.

John G. Elliott, Jor appellant.
Antonio Knauth, for appellee.
Before JENKINS, GROSSCUP, and BAKER, Circuit Judges.

GROSSCUP, Circuit 'Judge. The appellant manufactures in Chi-
cago, according, to a recipe not disclosed, the bitter waters to which
he attaches the name of Hunyadi Geyza. His business was not in ex
istenceprior to the decision of the Supreme Court,iiJ. Saxlehner v.
Eisner & Mendelson Company, 179 U. S. 19, 21 Sup. Ct. 7,45 L. Ed.
60, nor has he ever been, so far asthe record discloses, an importer
of natural bitter waters from Hungary; Whether, under these cir
cumstances, appellee is entitled to restrain his use of the word "Hun
yadi," is the principal question presented.

It is stipulated that the facts set forth in Saxlehner v. Eisner &
Mendelson Company, supra, are to be taken as the facts in the case
under consideration. Without transcribing into this opinion the
statement at large, it is sufficient to say that in 1862 Andreas Sax
lebner,predecessor of appellee, discovered at Budapest, Hungary, a
spring named by him "Hu,nyadi," in honor of a Hungarian hero of

·Rehearingdenied November 18, 1903.
~ 1. Laches as a defense in suit for infrlngemeJ:l,t of trade-mark or trade·

name, see notes to Taylor v. Spindle Co., 22 C. C. A. 211; Richardson v. D.
M. Osborne & Co., 36 C. C. A. 613. .
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the fifteenth century ; Jhi!tun,der a.n"Q1;dyr, of the municipal council
of the place where tHe" 'wells "wde 'located,. he" subsequently sunk
other weHs,andbegantoexpol"tthe waters to' European countries
and the United States; that f01:.; this purpose he adopted a novel
style of bottle of strf!.ightshape,with s~ort.neck, ,toHwhich was .at..
ta<;:h,e<i a metal cap~u~~, bearing the insliription,{translated) "Hun
yadi ,Janas ib~tter wa.ter()f Buda"tasialso,a,p'e<i:uliar labelcovering
th~b?l!lY?,fthe.bo~Jt'~;"divided,im~:thre,¢l9.ngitudinal pane~s, the
mld~l,t,9P:fof,.whlCh b(n'~.the.suPPRs~d.portralt o.fcthe her9, With the
narn,e.aH.9)jlld~]ano&WI'!ttell 11'1 large letters on the top-the color of
the'middlce7pane1 bltim:g a reddishbrowh,and the,9ther panels white;
and th~r!wateriJjn this kind ofbottIes;. has found its way to the United
States to the extent of about one million bottles a year,. and is known
at large.as HunyadLwater;: : :'.1

In 1872 another water from the same locality was, under an order
of t~~ ,MMlisterofAgriculture of: Hungary, put upon the market
under the,name ofl'Hunyadi .Matyl1sl',' and under that name found
its wa.~Ji~~p:1he1:!nite.4 $ta.tes; QthelTwatersJrom the same locality,
kno'Ww:a.~:~Hpnya~LArpa.d",and f'Himyadi Josef' .and the like, came
under,~ik;perinis$lOn)lnamed upon:the market, 'including the market
of theVnited States,;,.. . '. . .. .' '•..,.. ,'. .., \. :
Ag~irt~\so~e 0Ltb~~~'JmJ?bt~~rs/sliits w~re. brought in 1886 in

the Glrj:uit ,Court: of the Urpted St~tes and m the State Courts of
New'¥Qrk, :by,.theApollinaris Company,' Limited, of London, the
distributing ,agents of Saxlehner; 'in sO.the of which suits ex parte
injunctions were i$su~d, and in otMts, the suits withdrawn for want
of jurisdiction; but' in 1888 the pending injunctions were dissolved.
and the suits discontinued. In all of these suits the defendants
thereto seem to have relied upon the fact, that under the laws of
Hung",rYl as the laws then were, they could rightly use the word
"Hunyadi", provided 'they annexed thereto as a suffix, a word dif
ferent from"Janos."Subsequently, however; the laws of Hungary
were chang~d, so that in 1895 Saxlehner was enabled to register the
name "Hullya,di'.'. as.~: tr:ade roark,) and to procure the cancellation
of the (Jther .tralie marks incQrpOrating 'that name.· Under this
changed. law.. of. Hung(!.ryt.. heca.se,o!:Saxlehner v. Eisner & Mendel-
son CompanY, supra, w,al>brottght in ,1897. !

As we, r~ad the.deci'&!ort in tbatcause, the Supreme Court held,
that appel~e bali a rightful monopoly of the use of the word "Hun
vadi", and that there had be.en no such abandonment as made it a.
generict~r~",usableat the. pleasure of any. one engaging in the
sale of bitt!=!rjv,tl,ters; butthat,owing:to laches~her failure to bring
suit again~t~er:tilin importers'engaged in the importation of naturar
bitte.t; :w~~e:t~·',ffOm Hungary-appellee .was .estopped,as against
them, frorn:11J.fl:intaining her suit. The defeat of appellee, and the
succe~s o~JH~;l'O:JilP9pent~_,in the case,iwas grounded, not Upon aban
donment, but upon estoppel-an estoppel growing out of the fac;t
that the importers defending had been allowed, during the period of
appeUee1s acquiescence,:a period of'rtine years, to build up a business.
in' the im~i'ta:tiort and sale of natural Hungarian waters in the mar
kets of the United States.
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But the estoppel named will not avail the appellant in the case
under consideration. He was not engaged in the sale of his waters
until after appellee had commenced vigorously to assert her right
to the exclusive use of the word "Hunyadi." He entered the market,
therefore, with this name upon his manufactured water, not under
the implied permission, but against the earnest protest, of the owner
of the name. Nor is appellant's case in other essential respects like
that of the importers of natural bitter waters from Hungary. Such
importers, though giving to the public water other than that from
appellee's springs, give genuine native Hungarian water of a char
acter almost identical with that of appellee, and at a price measured
by the cost of bringing it from Hungary to the United States. Ap
pellant offers a manufactured water of whose contents the public has
no knowledge, and at a cost ruinous to the importation of the genuine
water. The Supreme Court never meant, in our judgment, to throw
around such a competitor, the protection of the estoppel indicated,
Of. expose the public to a device under which they would drink the
waters of Lake Michigan, doctored after appellant's recipe, in the
belief that they were drinking the natural waters of Hungary.

It is unnecessary in the· view thus taken to go into the case turn·
ing upon the similitude of bottles, capsules. and labels; for if appel
lant is enjoined from the use of the word "Hunyadi". the other
questions become practically unimportant.

The decree of the Circuit Court is affirmed.

INGRAM v. WILSO:t..

In re INGRAM.

(Circuit Court ot Appeals, Eightll CircuIt. November 2, 1903.)

No. 1,882.

No. 84, OriginaL

L BANKRUPTcy-ORDERS-MoDE OF REVIEW.
An order made by a court of bankruptcy, on petition ot a credItor, di

recting the sale of property whieh had previously been set apart to the
bankrupt as a homestead, is not one from which an appeal Is expressly
authorized by section 25 ot the bankruptcy act, but Is one made In the
course of a bankruptcy proeeeding, and reviewable on petition to revise
under section 24.

L SAME-JURISDICTION OF BANKRUPTCY COURT.
The homestead ot a bankrupt, exempt from his general debts under

the laws of the state,does not pass to his trustee, and the court of
bankruptcy Is without power to order Its sale because a particular credo
itor may have the right, under such laws, to subject it to the payment
ot his debt.

Appeal from the District Court of the United States for the South
ern District of Iowa.

On Petition for Review.

, 1. Appeal and review 1D bankruptcy cases, lee note to In ftl E&'iert, 48
0.0. A.D.

125F.~



J. L,.'iP~ri:l1hiJor appel)ant.. , ".,: . j,.,,·;.''-Idr'(;
•Howarq ]. Ghu..k (A. A McLilughlin~.:on the brief),.f:Of.app,eHee.,
r:geforeIS:ANBORN,l'HAY.ER.,and VAN DEVANTER, Circuit

Judges:' ,. ..,.,. ,,;' .
. . : . .

, THA'¥ER,~ircuit Judge. ,Th-ese, ar~ bankruptcY'c~ses, one of
which comes before US on appeal from. an order made ,by. the District
Court and,:thetbtheris an originaLproceeding· which was commenced
in this court b~' a petition for review. Both of these cases involve
the same question, the petition for rmew,having beeniiled because
Ingram, the:petitiouerand appellant~:i:was uncertain whether the
order madehy.·the loweruco~rt shdtild'be brought'lpeforethis court
for review by'appealor by a petition [drreview;

Adalas,ka, 0., Ingram; the appellant and petitioner, was adjudi
~teda .oC\.ukrupt',on .December 27; 1899. After ·thecommencement
of bankl"\lptcy proceedings certain real property belGmging to the
bankrupt', to wit, lots IB, '112, 141, and 142 in the town of Mt. Ayr,
in, the state of Iowa, we;:re daimedby the bankrupt as a. homestead,
and as e~empt,itnder'the.laws of the ~state. On Januarly '30, 1900,
thisu daim, was sustainedj and the aforesaid property was 'set aside
to the b-ankrupt as exempt ,by an "Order 'made inthe course of the
bankJiuptcy .PJtoc,~edingsI::At a later date, to wit, on, or about Sep
tember 19, 1902, George "V. Wilson, the 'appellee, presented a peti
tion to the bankrupt co.urt,wherein he;aUeged, in substance, that he
was the holder of a note in the sum of $4,000, which was executed
by the bankrupt on NovemberIO,I893i which had been duly proven
and allowed as a debt of the bankrupt in the course of the bankruptcy
proceedings, on which certainpaymerits' had been made before bank
ruptcy proceedings were inal,lg-urated",aJ;l,d upon which certain divi
dends had also been paid out of the b'ankrupt's estate in thecourse
of such proc&dirigs;/';l1t t'hat thesa,irie 'had not been fully paid and
discharged, and that a balanc~:;remained due thereon. Wilson fur
ther alleged that Ingram bec~p1~ PRs$es~~rl of the real property afore
said, which had been set asiife't6 hicl' as exempt, long after the ex
ecution .and delivery of the last-mentio1lled. note,. amrthat' under the
la~s dfth~ §):.~fe·?rI()",?-;:~'H~re said pr,oltf.Fty was .ld~a:ted, and ~~~re
the b~nkruptrC:;~.ld~~, the. homestead prop~ty pf.the .debtol,".was; ha
bl~ for the p~yhj,,¢ntofal1 his. (iebts. accru€d: ~ or existing iprior to the
acquisition •.of·thlt'property cohstitutin~ttheihomestead. He accbrd
ingly prayed the bankrupt court to make an order 'tlireetirig ,the 1'r9s-.
t~~.. i~ bankr.u,~J!C~.! tp "~ak,r;:: Posi?essi6~b( t4e afo1"es~i.(;tp.r,pperty con~
s:tltutlllg the hOJ11,es.te~, an.pto sell the same, and applytbeprolteeds
wthe extingpishment rofthebalance due· on the aforesaid ndte in
f!loor.ofWilsbb'.: Subsequently, toil December 18,' 196,2, the, hank
rupt court g-ranted the petitioner's prayer by directing the trustee in
bR~~ru,Pt~YWl ~ro(;eecM~;j;.ejn.,a~ p101blicr auction and for: cash the 'real
estate constituting the bankrupt's homestead, theretofore set. apart
to him as exempt, and out of the proceeds "af the sale to pay to
Wilson, the petitioner, the sum of $2,583.10, being the amount found
tb b.e~d1.te em ·the petition~rJs note/tog.etrrtr:withinterest, there,on ,a~

the rate of 8 per cent. per annum from December 12,.. 1899,;lnd to'
:;~. . - .. ,
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pay tlie oalarice of tneproceeds of the sale oHlie tiomesteaa to the
bankrupt. The present appeal, as well as the petition for review,
challenge the validity of this order.

Two questions were argued before this court, and have been sub
mitted to us for decision. The first is whether the order below was
an order made in the course of bankruptcy proceedings, and review
able on an original petition for review filed in this court, rather than
by an appeal from the order; and the second is whether the bankrupt
court had jurisdiction to entertain Wilson's petition for the sale of
the homestead, and to make the order to that effect which is now chal-
lenged. .

The first of these questions is of no great importance now, since
the principal question in the case is before us for determination ei
ther by virtue of the appeal or the petition for review. Weare of
opinion, however, that the order in question is an order made in the
course of a bankruptcy proceeding, which this court is empowered
to revise on a petition for review by virtue of section 24 of the bank
ruptcy act of July I, 1898, c. 541,30 Stat. 553 [U. S. Compo St. 1901,
p. 3431]. It is not one of those cases in which an appeal in the or
dinary form is expressly authorized by section 25 of the bankrupt
act. For that reason we are constrained to hold that it is review
able by an original petition for review.

Relative to the second question stated above, it is to be observed
that since the question was argued in this court it has, in effect, been
decided by the Supreme Court in the case of Lockwood v. Exchange
Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061. It was there
held, in a case which arose in the state of Georgia, that under the
bankruptcy act of 1898 the title to property of a bankrupt which is
generally exempted by the law of the state in which the bankrupt
resides remains in the bankrupt, and does not pass to the trustee;
that the bankrupt court has no power to administer such property,
even if the bankrupt has, under a law of the state, waived his exemp
tion in favor of certain creditors; and that the fact that the act con
fers upon the bankruptcy court authority to control exempt property
in order to set it aside does not mean that the court can administer
and distribute it as an asset of the estate.

In the case in hand, the property which is involved was generally
exempt under the laws of the state of Iowa, the same being the bank
rupt's homestead. By virtue of those laws (Code Iowa 1897, §
2976) it could only be sold on execution "for debts contracted prior
to its acquisition," and even for such debts it could not be sold ex
cept "to supply a deficiency remaining after exhausting the other
property of the debtor liable to execution." No creditor of the
bankrupt other than Wilson had, as it seems, any interest in the
homestead, inasmuch as the facts which he alleged as a basis for the
order only showed a right personal to himself to have this property
subjected to the payment of his claim after all the other property of
the bankrupt had been exhausted. This right, existing only in favor
of one creditor, did not cause the title of the homestead to vest in
the trustee in bankruptcy, nor did it confer any greater authority
upon the bankrupt court to administer upon it by ordering- its sale



and the distributiog,;efjits<;proceeds th!m~where,as in the case cited,
a, single creditolihad acquired the right to sell exempt property by
force of a private contract which had been entered into~inaccord

ance with the law~ofthe state of Georgia. As the title to the prop
erty in question. was never' vested in the trustee and never betatne
subject to acJ.ministration by the bankrupt court, we are of opinion
that that cpurt was withQut' power to order the sale of the home
stead, and that its .order to that effect was erroneous, i£.not void. A
creditor like Wilson, who has the right, under certain conditions,
to subject the b¢'mestead'to the payment of his debt, must seek such
relief as he is entitled to under local laws in the' courts of the state;
and)f a discharge.of the bankrupt from all his debts, when granted
by the bankrupt court, will ,stand in the way of his obtaining relief,
that court, after administering upon ,all the assets subject to its' con
trol, may withhold the bankrupt's discharge until a reasonable time
has'elapsed to enable Wilson to assert his rights in the proper forum.
The order of date December IS, 1902, directing the sale of the bank
rupt's homestead and the applidttkmof the proceeds in the manner
heretofore stated, ,is hereby vacated and annulled, and it will be so
certified, to the bankrupt court.

The appeal in case No. 1,882 will be dismissed, without the allow
ance of costs to either party in that proceeding.

H. D. WILUAMS CO()PERAGE cd/v, SCOFIELD eta!.

(CircuitCou~tof Appeal~,Eighth Cir~uit. Noyember 2, 1903.)

Nq.l;881: :

1. APPRAtr-Rll:vrEW OF INSTRucTrdNs'-SuFFidI~kcYOF EXCE~TJONS.
"An exception, taken ·lni,gross' 'to the refusal of numerousinstr1,lctions
,a~1fefl, will no~be DOtice(i (QDll.ppeal if '.some of the instructions refused'
,lJ~~!! c~ifOP~o.1;J.~ '1pr spp~r:tlJlqUJ1\~" ,;: ': l ' '

2. ,SALES-:-QO~STRI/C;:T10:t'fOF CO¥'j.)l!AC'!'., " , , " ","
Defendant cb:ptracted to'fprm~ p14intl:tfs, who were de~lers in oil,

with their entiFerequireme1l'fs for ne'lf' 'tia'rvels for a cettain year, at
specified price!l., ':l'laintiffs,,'weve .,accliSto¢M' tnpurchaSe-' 'barrels from
their customers after they :,were emJ:ltled,.iand usetbem., l1gain. ' Beld,

that ~uch <;o~,tr.a"~,d~d,',n,ot,',r,e,ql,lir,e" :t,'b.,e,m,'" Ttp", ,purchas,' ~," B,ec,PIld,,:~,'ud barrels.' Instead of ordering new brtes,', when they were compeIl~d,tq,pay lI).ore
ethan the contracf priee tberefer, bUt thaf theywereentlt1~d 'to can on
defenda.J;)~\ for such: numbel' ot- 'new :barrels as they requtred ihconduct)
lng their busine!ls,J~,the, ~rd~par.y. lH,ld ,b\l!:lin!l$slike way. ! :. " I'

In Ertor ito th~'~irtuit Cdtlh onhe''tJHit~d St~tes'fdr th~1:t:a~terW
District 'of MissdU1iil"'1 ': ,:i:, , "':' :, " ' " ,.)

D. w."Rbb"e't;f\$..~ S.Rob~t~,qn t~er'btief), (orpi~'htifl:ip error. '
~i<;har9 ,'6, J91~bi' (Najhall ',f~ank anc;1 :qavid ,w. '¥90yle:s, Gn the'

brIef), f()r'detehi:l~qt~ ,In er,r<:lI;~, : , ,J/i ':: ' ' :

Before' ,§ANI3QRN;, TH.Ai¥-ER.and 'VAN DEV,ANTER;Ci>rcuit'
Judg,~s~ : /;1:, ;, 'f ':',' 2]; {' .;),_.l:;~ . :·I_~".J ,d:;t\''':_i~f:,;';Tr::,': .

,:THAttt{~:Circ~it i Jll(;lge~'; .,'~Ais?~~lt~,~as 'beJor~.this; c~t\vtpn,a
for~erp~f~sl?n, o~.} !Vrit .of error~h.jcJ;1 "'3a~" sued out ,by theR., 11.
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Williams Cooperage Company, the present plaintiff in error. H. D.
Williams Cooperage Co. v. Scofield et aI., 53 C. C. A. 23, 115 Fed.
119. The former hearing resulted in a judgment of reversal for rea
sons fully stated in the opinion. The second trial, which was con
ducted in substantial conformity with the views that were expressed
in our previous decision, resulted in a second verdict in favor of SCv
field et aI., the plaintiffs below, whereupon the H. D. Williams Coop·
erage Company, the defendant below, sued out another, the present
writ of error. The circumstances which gave rise to the contro
versy are fully stated in our former opinion, to which reference is
hereby made, and this fact obviates the necessity of any further state
ment.

On the present occasion the plaintiff in error complains principally
of the refusal of one of four instructions which it requested the trial
court to give. An inspection of the record discloses, however, that it
did not take an exception on the trial to the refusal of the particular
instruction which it now insists should have been given, but that it
took an exception in gross to the refusal of the four instructions.
This court has held on at least two occasions that an exception taken
in gross to the refusal of numerous instructions will not be noticed
on appeal if some of the instructions so refused were erroneous or
superfluous. The same reasons which have influenced the courts to
hold that they will not notice an exception taken in gross to an
entir'e charge or to a long excerpt from a charge embodying several
propositions of law, if any of the propositions are sound, applies
with equal if not greater force when a long list of instructions enun
ciating different propositions of law are asked and refused, some of
which are unsound or superfluous, and an exception is taken in gross
to the refusal of all. Hodge v. Chicago & Alton Railway Company,
121 Fed. 48, 52, 57 C. C. A. 388; Railway Company v. Spencer, 18
C. C. A. II4, 71 Fed. 93; New England Furniture & Carpet Com
pany v. Catholican Company, 24 C. C. A. 595, 79 Fed. 294; Price v.
Pankhurst, 3 C. C. A. 551, 53 Fed. 312; Association v. Lyman, 9 C.
C. A. 104,60 Fed. 498, When counsel, on the trial of a case, merely
say, as in the present instance, that they except to the court's action
in refusing a series of instructions, they assert in substance that all
of the instructions were proper and ought to have been given. The
only question, therefore, which such an exception fairly presents on
appeal is whether such contention, that all of the instructions. asked
ought to have been given, is well founded. We are of opinion that
counsel should challenge .the attention of the trial judge to each sepe
arate proposition of law which they see fit to submit, when numer
ous declarations of law are requested, and that they should obtain a
distinct ruling on each proposition, as well as the allowance of an ex
ception wit)1 respect to such action as may be taken, provided they
intend to take advantage of such action on appeal. The practice that
is sometimes pursued, of tenderitrg a long list of instructions to a
trial judge, and, after· they are refused,· saying, "we except to the
court's action," without pointing out to the trial judge the particular
propositions .of law·thatare deemed important, and securing an eX
press ruling' thereon,: tends to occasion error that might· dotherwise
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be avoided, ·alldought .to be discouraged. Some of theinstructi-ons
whichwere:.. tefused in the present instance were clearly unnecessary,
because the substance thereof was embodied in the general charge.
Counselifdr··the plaintiff inerr()rdo not even contend on appeal that
all ofthem Citight ·to -have been gi'Ven, or that a material error was
committed in not· giving them. They, insist, however, that one of
the instruttions embodied a proposition of law which should have
been given. That instruction was as follows:

"The court in,structs you that; under theagreemen:'t between the plaintiffs
and the defebdan:t, the defendant wail not obliged to furnisb the plaintiffs
with all Of tile barrels which they needed for their business during the year
1899, but only with the new barrels which plaintiffs needed, and that the
burden of proving the number of n,ew barrels wl;1ich the plaintiffs needed is
upon them, and, if- they have faHed to prove the number of new barrels as
ciistinguished from the: number of secondhand barrels needed and used by
them after the de~eI\dant refused" to make further deliveries, your verdict
must be for defendant."

, ! ~

The contra:et, .for the breach of which this action was brought
against the cooperage companY,bouhd it to furnish the plaintiffs be
low with-:their {<entire requirements, * * *' .for new barrels dur~

ing the year 1899." It had been the ,usual practice of the plaintiffs,
when they sold barrels containing oil, to' repuItchase the barrels, when
they were emptied, from their i customers, although the latter, as it
seems, were under no obligation to ·sei! them to the plaintiffs if ~hey
saw fit to use them themselves or se'll them to other persons. The
instruction in question enunciated· the proposition that the plaintiffs
could not recover if they had failed to prove the number of "new bar
rels needed and used by them"aftet the cooperage company had re
fused to furnish barrels as ordered; ,Counsel for the c:ooperage com
pany contendtnat the plaintiffs had no right, und~r the contract, to
call on it to furnish them with new barrels simply because the price
of new barrels; as fixed in the contrac:t, became less than the price
demanded by their customers for s'eco'l1dhand barrels. They fur
ther urge, in substance, that,to entitle plaintiffs to recover, it was
their duty to show how many secondhand barrels they might have
obtained by paying the enhanced pri<te, and that they were only en
titled to recover damages on account< of the new barrels in excess of
the number of'secondhandbanelsthat might have been bought,
which they "needed or used." We cannot assent to the foregoing
proposition. Aside from the fact,heretofore mentioned, that a
proper exceptionw~s not taken to the refusal ofthe aforesaid in
struction, we think that it was pro~rly refused. In its charge the
trial court instructed the jury that, if they found the cooperage com
pany was guilty of a breach of <tontract as charged in the complaint,
they should assess the plaintiffs';damages "at that amount or sum of
money that you .find they were reasohably and necessarily required to
expend, over an~ above theco'l1tratt'-ptice as fixed in the contract
read to you, in order to secl1re either'i\ew barrels, or others of no
greater value than'the neW barrelsc:ontracted for, to meet their rea
sonable business requirements during' ·the term of the contract in
question." We are of opinion thafthis instruction was founded
upon a correct view of the contract, and that it prescribed the correct
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rule for the assessment of the plaintiffs' damages. By the provisions
of the agreement the cooperage company had bound itself, in sub
stance, to supply the .plaintiffs with such new barrels as. they found
it necessary to purchase during the year 1899 to meet the ordinary
requirements of their business, and to furnish them at a certain fixea
price. It is probably true that the cooperage company did not ex
pect that the plaintiffs would order new barrels from it, provided they
could obtain suitable secondhand barrels at a less price, but they did
not bind the plaintiffs to buy secondhand barrels in lieu of ordering
new barrels when they could be obtained at any price. It is fair to
presume that the contract was entered into on the assumption that
the plaintiffs would conduct their business in the ordinary way, and
that new barrels would be ordered whenever the contract price was
less than the market price of old barrels. In that event their busi
ness requirements would demand the purchase of new rather than
old barrels because they were cheaper. If this was not the view
which was entertained when the contract was entered into, the oppo~

site view, that new barrels should not be ordered when secondhand
barrels could be obtained at any price, ought to have been clearly
expressed. Weare of opinion, therefore, that the lower court was
right in declaring the measure of damages to be such a sum as was
necessarily expended by the plaintiffs in excess of the contract price
in securing new barrels, or others of no greater value, that were
needed to meet their reasonable business requirements during the
year 1899. .

'vVe find no occasion to reverse the second judgment in favor of
the plaintiffs in this case, and it is accordingly affirmed.

NEWHALL v. McCABE HANGER MFG. CO. eta!.

(Circuit· Court of Appeals, Second Circuit. October 3, 1903.)

No. 144.

1. PATENTS-SUIT FOR INFRINGEMENT-PRELIMINARY INJUNCTION.
A preliminary injunction should not be granted in a suit for infringe

ment of a recent patent which has never been adjudicated, where there
is no proof of pUblic acquiescence, and on the showing made there ap
pears to be a fair question as to invention, anticipation, construction, or
infringement.

2. SAME~THERMAL DOOR-CLOSING ApPARATUS.
An order granting a preliminary injunction against infringement of

the Kingsland patents No. 680,415, claims 4 and 5, and No. 680,458, claim
20, each covering a thermal door-closing apparatus, reversed, on the
ground that the patents were unadjudicated and under the proofs there
was serious doubt of infringement.

Appeal from the Circuit Court of the United States for the South
ern District of New York.

Appeal from an order of the United States Circuit Court for the
Southern District of New York granting an interlocutory injunc
tion in a ,suit for infringement of complainant's patents Nos. 680,415
and 6800458, granted August 13. 1901, to O. H. Kingsland.

For opinion below see II7 Fed. 621,



·:Thomas Ewing, Jr:, forapp~llal1t§.
F. S. Duncan; for appellee.'
Before WAI:.LACE, LACOMBE, and' . TOWNSEND, Circuit

Judges; .

TOWNSEND, Circuit Judgl;l:' The patents in suit relate to. door
closing, apparatus,so constructe4. as t? operate aut~matiCallyin case
of fire. They' cover. g~ner:1lIY;1n ordmary self-closmg fire door and
therll1~1fuse, in combination. with a sliding catch or bolt sO arranged
that, while normally'holding$aid door open, the bolt is releasable
py hea'f1and permits the doortb:close by it!! own weight.

,The bill was filed withinoit~; y'ear after the issuance of the. patents
in suit,t~~y have never beerl1itigated, and there is no proof of public
acquie~c~n:ce. Complainant, h9.wever, relie's upon a decision adverse
to the defendant McCabe in il1terference proceedings between him
and the ,patentee, Kingsland, ,and on alleged bad faith on the part
of said' defendant in procuring the patent under which the alleged
infringing. devices are manpfa¢'tured, and contends that there is no
questiorleither as to the validity of the patents in suit or their in
fringem~nt. In Reed Manufacturing Company v. Smith & Win
chester C9mpany, 107 Fed. 719,46 C. C. A. 6oI t ,a case where a simi
lar claim was made on behalf. of a recently issued patent which had
not been adjudicated, thisc6 t1rt said, concerning the effect of a de
cision in interference proceedings, as follows:

"The patent is a very recent one,andthere is no such proof of long-con
tinued acquiescence by the public as would raise a prima facie case in the
patentee's favor. Under such circumstances it is the practice in this cir
cuit to refuse preliminary injunction where there has been no adjudication
sustaining the patent, if there appears to be any fair question as to inven
tion, anticipation, construction, or infringement. Dickerson v. De La Vergne
Refrigerating Machine Co. (C. 0.)35 Fed. 143.'"

The allegations in complainant's affidavits relied on to support said.
charge of bad faith are to the effect that said Kingsland, being an in
spector of fire doors ,and appliances in the ,employ: of tpe New York
Fire Board of Unc1erwriters,h~ving rejected certain fire~door locks
made by thc·defendantcompany and applied by the contractor to a
certain building,· told said contractor. that he (Kingsland) had de
vised a new fofm,jbf lock which obviated the objections to defend
ant's lock, and explained to said contractor certain features of its con~

struction al;19 Qperation; and' that said contractor thereupon rN
ported saidconvarsation to defendant McCabe, and "stated that said
Kingsland wa,s'g~ttihg up a fire~door lock.which did away with the
use ofa spring,artd:thatit would be necessa~y for McCabe to supply
deponent with. a fire~door lock without a spring in order to pass in
spection." Said Kingsland alleges that thereafterneagain inspect
ed the fire dqor~ in said building, found thattthey were equipped with
locks manufahtl:lt~d' by .defendant and like those herein claimed to
inftlnge; that>h'eapproved the same, and "w~s given to understand
that James T. >'Ml:!Cabe was willing to pay him a royalty on each of
the locks thafmight be I1lanufacturedby said MtCabeand his com
pany of the same construction," but that although he (Kingsland) re-
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fused to make any such arrangement he received from the defend~

ant company, on March 9, 1900, a check for $10 for similar locks
used on another building which he had inspected, which check he re
turned. Prior to the sending of said check, complainant and defend
ants had filed the applications. on which the patents here in contro
versy issued, and after the sending of said check said interference
was declared. The defendant McCabe alleges in his affidavit that
he received no suggestion from Kingsl9-nd or said contractor that
Kingsland was getting- up any new lock, and makes statements which,
if credited, show that said payment was merely made in order to avoid
competition with Kingsland, as inspector for the board of under-
writers, on such locks as he had to pass upon. .

We fail to discover in complainant's affidavits any allegation which
shows such conduct on the part of defendant McCabe as should de
prive him of the right to defend a!!ainst this application. It does
not appear that said contractor disclosed to defendant the invention
of the patent in suit. Defendant's right to devise a new form of lock
to obviate Kingsland's objections was not affected by the mere fact
that Kingsland was getting up something with the same end in view.
And whatever opinion may be entertained as to the attempted pay
ment of $10 to Kingsland as inspector, we do not perceive how such
attempt can affect the issues herein, especially as the patents in suit
were not granted until nearly a year and a half thereafter.

The question herein, then, is whether the Circuit Court fairly ex
ercised its discretion in granting a preliminary injunction, in view
of the rule that such injunction should be refused when there is a fair
doubt as to invention, anticipation, construction, or infringement.
It would serve no useful purpose to discuss at length the state of the
prior art as disclosed in defendant's affidavits .. It appears, however,
that said Kingsland, in his prior patent, No. 576,733, described and
claimed a fire-door apparatus from which, according to Kingsland's
affidavit and those of complainant's experts, the patents in suit are
chiefly differentiated by the utilization of the pressure of the door
to insure the removal of the bolt from the path of the door. .It does
not appear that the operation of defendant's lock depends upon any
such pressure, and the court below refused an injunction on claim 10
of patent No. 680,415, which in terms covers this arrangement. The
claims as to which infringement is alleged are as follows:

Patent No. 680,415.
"(4) The combination, with a self-closing door, of a sliding bolt capable

of being manually moved in the path in which it slides, and a device compris
ing a thermal fuse for holding it in that path, releasable by heat for per
mitting the movement of the bolt out of that path.

"(5) In a thermal door-closing apparatus, a self-closing door, a thermal
fuse,· a bar extending acrOSS the line of travel of the door and capable of
being manually withdrawn out of said line of travel, a locking device con
nected with said thermal fuse for holding the bar in said path when the
fuse is intact, and permitting the movement of the bar out of said path when
the fuse is broken."

Patent No. 680,458.
"(20) The combination, with a self-closing door, of a sliding bolt capa

ble of being manually moved in the path in which it slides, and a device
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for holding it In:tbat path, releasable by heat,for permitting the mQvem~nt
of the bolt Ql1t o( ~at path.:' ,','

Claiql4 ot)~O,680,415,~ndclaim20 of Nio; 680,458, are practically
identical,atid the specifications and drawings of the two patents seem
to relate to f:llfsame cotls~rltction,so far as the issues herein are con
cerned. ~~,':wotilq seem tnat ,the only,possible novel element covered
by these claims is the locking device for holding the sliding bo~t in its
path. ,This, device is radically different in construction ft<::stn that
used bydetendant.The simplicity q£, d~fendant'sconstru'ction, in
view b£ a pr~6r art,of which the court might :almost take judicial no
tice, is at'once suggestive of'invalidity of;the patent under ;which it
is constructed and of noninfting~thent o-fa.tiy patentedcbnstruction, '
especiaIIyones so limited by the priorarf and so complicated as
those of die Patents in suit. ,,' , '
, It is unnecessary, to discuss' the other contentions of defendant.

The affidav,it~ and exhibits raise SUch a setious question as to in
fringement t1}a.t, under the rule already stated, we think the applica
tion fora preliminary, injunction should have been refused.

The order a~pealed from, is reversed, with costs. ' ,

NA'l'ION.A;L PHONQGR4-PH CO., v. LAMBERT CO. et al.

LAMBERT CO. et ill. V; EDISON PHONOGRAPH 00.

(Circuifdobtt of Appeal's; Seventh Circuit. October 6, 1903.)
,. . . ,:'t .,

NoS. 974,975.
1. PATENTS-IN1l'nlNGEMENT~PHONOGRAM BLANKS.

The Edison patents No, 382,418, for a phonogram blank having a taper
Ing bore throughout Its length, and No. 414,761, for a similar blank having
a ribbed iriner 'surtace, both had for their purpose the produetion of a
phonogram blank~readily removable from the cylinder, and at the same
time having' ao:uniform or,practicalIyuniform' contact with the cylinder
throughQut its length, which .w~s an important consideration, since at the
tiII\e blapk!i weremadeQf :wax or other soft material. Neither of such
patents'is infr,lnged by phonograms which are reproductions in cellUloid,
by means of molds, of' Original records, intended to be fitted on the
cyiinderof theph()D.ograpti ofttie purchaser, and having a tapering bore,
tlut making contact wit1J.8~~h cyUnder only;'at either end by means of
concentric ribs. ,,Sllch duplicate records are a separate commercial product,
and also lack the chief feature of the blanks of the patent, which is the
practically continuous contact with the cyli~der throughout their length.

Ap'peals from the Circuit Court Of the United' States for the North
ern Division df'the, Northern District of Illinois.

R. N. Dyer and Edmond Wetmore, for, National Phonograph Co.
and Edison Phonograph Co. '. ' "

Thomas F~Sherjdan, forl4tmbert Co. and another.
Before JENKINS, GROSSCUP, and BAKER, Circuit Judges.

" ,I,

GROSSCUP, Circuit Judge. The two suits above entitled were
separately brought in the Circuit Court, and from the decrees therein
entered separate appeals are prosecuted to this court. They are so
closely related, however, both ,in fact, and in the law ap~licable to the
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facts, that they were heard together, and will be disposed of in a
single opinion.
, The first suit was brought on letters patent No. 414,761, issued
November 12, 1889, to Thomas A. Edison for improvement in phono
gram blanks; and the second upon letters patent No. 382,418, issued
May 8th, 1888, to Thomas A. Edison also for improvement in phono
gram blanks; the first resulting in a decree sustaining the validity of
the patent, but finding the appellees not guilty of infringement;
and the second in a decree sustaining the validity of the patent, and
finding the appellants guilty of infringement-the appellees in the
first suit being the appellants in the second. To· reverse these· de
crees, the several appeals are prosecuted.

The material part of letters patent No. 382,418 is as follows:
The object I have in view.is to produce a cylindrical phonogram blank or

phonogram which can be readily placed upon the phonogram-cylinder of a
phonograph, and will center itself, and will also be adapted to retain its place
upon the phonogram-cylinder by friction alone. This I accomplish by pro
viding the cylindrical phonogram blank or phonogram with a tapering bore
adapted to fit over a similarly-tapered phonogram-cylinder. The phonogram
blank or phonogram is provided with a cylindrical recording surface. Blanks
or phonograms of the full length of the tapering phonogram-cylinder of the
phonograph can be used as well as those of shorter length, the tapering bore
centering the blank or phonogram, and adapting it to be pushed onto the
phonogram-cylinder until it binds thereon with sufficient friction to hold it in
place.

I propose to make these phonogram-blanks the entire length of the phono
gram-cylinder, and also to divide such full-length phonogram-blanks into parts,
so that sectional phonogram-blanks will be produced, which will be, for illus
tration, one-fourth, one-half, and three-fourths the length of the full-size
phonogram blanks. All of these sectional phonogram blanks, as well as the
'full-sized phonogram-blank, will have the tapering bore, so that they can be
pushed upon the tapering phonogram-cylinder until they bind, and the instru
ment can then be adjusted to them for recording and reproducing.

I do not claim herein a phonogram-blank having a recording surface of
wax, or a wax-like material, nor such a surface mounted upon backing of
tougher material, such matters being covered by my application for patent,
(Case No. 734, Serial No. 252,964,) filed October 21, 1887.

What I claim is-
1. A phonogram-blank or phonogram having a bore tapered throughout its

length, substantially as set forth.
2. A phonogram blank or phonogram having a cylindrical recording-surface

and a tapering bore, substantially asset forth.
a. A phonogram-blank or phonogram having a cylindrical recording-surface

of wax or wax-like material and provided with a tapering bore, substantially
as set forth.

The material part of letters patent No. 414,761 is as follows:
My invention relates to cylindrical blanks for receiving sound-records in

the phonograph, made of wax or wax-like or similar materials, and designed
to be placed on the cylinder of the phonograph for receiving and reproducing
the sound-record. Heretofore these cylinders have been made with a smooth
inner surface fitting closely upon the cylinder of the phonograph. I have
found that several advantages arise from providing the interior of the cylin
drical phonogram-blank with ribs, flanges, or projections, and it is in this
that my invention mainly consists. This construction makes it easier to re
move the molded blank from the mold in which it Is formed, enables the in
jurious effects of contraction or warping of the cylinder to be readily re
moved, and prevents any bad effect from the accumulation of dust on the
cylinder of the phonograph. I prefer to form a spiral rib on the interior
surface of the blank.



lfind It'eall!er to remove ,such a blank, ,from the core than one ,having a
smooth inner surface, since by slightly turning or screwing ,the saxne ,it can
l)e,readil;r>wit)lpr~wn.", . ' ",' ,

In fhepI';6cess of molding ,the blank while the material cools It sometimes
becomes <!ontt'acted or warped! on its inner surface, so that it does not fit the
phonogptlPkcJtllnder truly, R:lld In this case It has to be reamed out to remove
the Irregularities. Thill: hall ,~o )::Ie aHowell tor, in making the blanks, and when
the blank is, made with a, smooth interiQr ,the whole inner ,surface often has
to be cut ill,order to mak~ !ttrtie, an,d this is a matter of some difficulty and
illcursa risk ,of injury toth&iblank.Where, the blank is formed with an in
terna.lrib..Qr cribs an(i such. watPipg 'occurs, it, is' only necessary in order to
remove IUocut away the edgel;lot t)le ribs, and thus a blank having a true
inner 'suJ;face, can ,be formed 'WIth less llibor a'nd expense and waste of ma
terial than where thesmootIl s:utface is 'used. '1 make the ribs always deep
enough to allow for the reaming out of the .cylinder. , Another advantage is
that whetl~he blank is placed OP the phonogram-cylindel,'any,particIes of dust
or othllrforeigqsubstancew)lich ~aybe on the cylinder enter and remain
in the spaces,between the riJJ~, instead of comiflg; between the' blank and the
cylinder, 'Wl1ere they migh,t prevent the blank from aSiumi,ng a true position
and resting eVenly thereon. ,.

What lClaim is- , ' ,
1. A tubular phonogram-blank, provided with internal ribs or projections,

sUbstantiany. as, s,et forth.' " , '
2. A tabu14rphonogram~blank having an internal spiral rib, substantially as

set forth.' "

The following patents were put, into" the, record, ,either as antici-
pations, ot other data material to the case: ' .

No. 70,113, Oct. 22, 1867, A. S.P:hillips.
No. 17<>,178; Nov. 23, 1875, L. F. Locke.
No. 200,51:21, Feb. 19, 1878, T. A. Edison.
No. 277,097,¥ay 8, 1883, J. R. Abbe.
No. 3°9,288, ,Dec. 16, 1884, G. Birkmann.
No. 34i,214, May 4, 1886,C. A. Bell et at.
No. 341,288, :may 4, 1886, S. Tainter.
No. 375,579, Dec: 27,1887, C. S. Tainter.
No. 380,535, .Apri13, 1888, C. S. Tainter.
No. 382,419, May 8; 1888, T. A. Edison.
No. 393A6.a, Nov. 27, 1888, T. A Edison.
No. 393,967, Dec. 4, 1888, T. A. Edi$on.
No. 397,856, Feb. 12, 1889, G. H. Herrington.
No. 399,26~} Ma"r. 12, I~, G. H. Herrington.
Nb·399,26S, 'Mar.' 12, i889, G. I{. Herrington.
No. 406,571, July 9, 1889, T. A. Edison.
No. 421,45°, Feb. 18" 1890,C S.Xainter. ,
No. 464,476, Dec7 I, ISgI, G. H. Herrington.

:,No. 4~8,191,"be~. 20, I~92, T. A. Edison.
'We do not feel called upqn to pass llpon the validity ,of either of

these patents. The phonogram of defendants below,as we construe
thepatents, infringes the claims of neither of them. A single ref
erence to the ~tateof the art makes this manifest.

At the time Edison took out the first patent named, phonogram
blanks were made of wax; ora, wax like substance, a material mOre
or less' soft and :'capable of being melted at relatively low tempera
ture. ,Cel!ulpid ,records, more or 'less, flc;xible under pressure, were
not then known.
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Prior to the Edison patents phonogram blanks were made with a
cylindrical bore, adapted to fit over a cylinder that, at the inner end,
increased in diameter, so that. a push upon the phonogram would
cause its inner end to grip the cylinder at some point on its enlarging
exterior; and the enlargement being gradual, or in the form of a
taper, the cylinder adapted itself to such variable diameters of the
phonogram as was brought about by temperature or other caus,es.

Edison, for reasons perfectly obvious as we see it now, substi
tuted, for this character of a cylinder, a cylinder having a uniform
taper throughout, and fitted this with a phonogram having a cor
respondingly tapering bore. This enabled him to fit the phonogram
upon the cylinder so that it gripped or bound, not at one end only,
but throughout its length; manifestly with two objects in view
that the soft material out of which the blank was then made should
have a securer base; and that with a base secure throughout its
length, the blank could be more readily withdrawn from a tapering
than from a' concentric cylinder. These were the underlying con
cepts of the first patent.

But phonograms, thus fitting closely upon the corresponding cylin
der, were found to have disadvantages; among them the fact that
contact of surface throughout their length, made it more difficult to
withdraw the blank from the cylinder. Hence in patent No. 414J
761, Edison substituted a phonogram blank, the interior of which
was provided with ribs, flanges or projections, preferably spiral.
This enabled the operator, where warping occurred, to remove it by
cutting away the edges of the ribs, leaving a blank having a true
inner surface; but retained at the same time the advantage of prac
tical continuous contact throughout the length of the phonogram;
for such would be the effect were the ribs spiral, or even concentric
at very short intervals. The second patent is an improvement only
on the first, and makes no pretense of departing from its underlying
purpose, namely, a close contact throughout the length of the joint.

The phonograms of defendants below are not cut upon the cylin
der. They are but reproductions in celluloid, by means of molds,
of original records. They are a separate commercial product, sold
independently of the cylinder, and intended to be fitted on the cylin
der of the phonograph owned by the purchaser. To this end-the
bore being tapering because the cylinder is tapering-an edged con
centric rib is placed at the extreme inner or larger end of the phono
gram gripping the inner end of the cylinder; and another edged
rib, at the extreme outer or smaller e'nd of the phonogram, causes a
close contact to be made between that end of the blank and the outer
end of the cylinder. There are no intervening ribs, and, owing to
the character of the material used, there is need of none. The use
of these two ribs is but the fitting of the blank, in the simplest and
most obvious way, to a tapering cylinder.

But the celluloid blank with its end ribs does not depend upon
uniform contact throughout the length of the cylinder, or contact at
,such intervals as to be practically uniform, as its distinctive me
chanical basis or concept. Had wax, or a wax like substance, re-
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mained~)the; ~only, material out of which phonograms coUld be made,
the' fQrm of phonogram: ,ofdefendants belowi\fould have been im
practicable.', ,It as in fact pra¢ticable, nbt by adopting themechan..
ical conception poInted out intltrepatent; but by introducing a new
charalCter' of material not before known. It is this discovery of a
new' mater.ial, that makes it possible to' disregard the previous neces
sity of close contact, anQ. at the same time enable the blank to be
readily taken off, for only the single inneIi rib grips the cylinder.
Thus the teal means that brimgs about successful operation of the
phonogram of defendants b:e16wi 'isnot the' adoption of tiie Edison
idea, but tpe i introduction into t!heart of a ,new :substance. Unless
the ribsJw~u'\e employed as 'indieated, there could be no adaptation
of these indepetir-dently made blanks to the purchasers' .. phonograph,
and this ,'l:ongstep in the ,att......,..the making, of blanks of celluloid, in
multiple by;:means 'of molds, thus inimenselycheapening them-
would be: almost useless. ,j

The decree of the Gircnit> Court in case No. 974 will be affirmed,
and the decree of the Circuit Court in case No..97S'wi1l be reversed
with the directicm to dismiss the bilHor want of equity

!i

ELECTRIO SM~TING lk A.l.iUMINUM 00. r. PITTSBURG REDUCTION
, CO.

(Circuit Oourt ot Appeals, Second Circuit. October' 20, 1903.)

No. lila.
1. PATENTS.....!Nll'R1NGlllMENT...-PROCESS' FOR RIllDUCTION OF ALUMINlUM ORES.

The, Brll-ql\lY pat~nt, No., 468,148, tor a process ot se,Pltrating metals
from theIr highly r:efra<;tory' oreEi, "relating especiaIly to.aluminium ores,
the essential feallifes of 'whi$ are, first~'dispensing with external heat,
and, second, the: use of thES' same eledtrtc' current to produce and main
tain fusiOn ,lind electrolyzE!r~he ore,walil not anticipa~ed" and its claims
are ,entitled. to. a liberal. COnstruction. The HaIl process, covered by

,patent No, 400;766, inwhiC::bcryCilite is used as a fusing bath for •alumina,
while an 'imptovemen~~n;'is also an 'infringement' of, 'die Bra:dleypro
cess, when praaticed without the use of external heat for fusing the ore.

2., BAME__ANWlCIPATION. ,
Thee~pe).'ip,tents ma<le.•by Sir Hmnphrey Davy in 1807, in which he

decomposed "sinaII pieces 'of potash or soda rendered conduc1;j,ve by
,'moisture,' bY. using an electric current' to e1fect both fusi,on and decompo
sition,; while interesting as 'rexperiments,cannotbe held an anticipation

,of the BraqlelVd)).'ocess' tot ,the reductiQn of aluminium 9res, in view of
the facts that the mater1aI$ ,operatec+uPOn were, w,holly d,i1ferent, and
that' for 75 years, withiluch, experiments bef0l'e ,t~e¢, ",chemists and
electric1answere unable'to make thepossibilitiessug'gest~dtherebYllrac
tically Ava:llablCll'for the separation of aluminium from' its ores. ' More
over, atteD;lpts, of Davy himself itO separate alumina by means siJ;nilarto

'those employ~ with soda aJld potash ,Were unsuccesst\l.l~

8. SAME-PROCEss. ",'"." ",', ' , ' , '
A proc\lss is not an anticipation of onesubsequen,tlr patented, unless,

it inve1rtWlat\:lr, it woUld have been an inftingement...'" '
4,' BAME-PRIOR,POllLICATIOllr,;-'l:I!l'DEFINITENESS 'OF ,DESOl'tIPTtON.

Anarticle,describing,~very general terms a procellS of some uJ:!.kno:\'l'D
inventor;~?r,tlw redqctloD of aluminium, as expl/1-inejl, at a, meeting ,of
miningenginee).ls by' bnE! who bad not seen it practiced, but spoke from
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lleal'Say only, is Dot such a publication as constitutes an anticipation
of a process subsequently invented and patented by another•

.. BAME-EvIDENCE OF INVENTION.
'rhe fact that a large number of processes for the separation of alu

minium from its ores were patented, in all of which external heat was
used to fuse the ore, and maintain it in a fused state, some of the appli
cations having been made after that of Bradley, on which patent No.
468,148 was issued, for a process, now exclusively used, in which both
fusion and electrolysis were produced by the same electric current, is
persuasive evidence, Dot only that the Bradley process was not antici
pated, but that it involved invention.

.. BAME-INFRINGEMENT-CONSTRUCTION OF CLAIMS.
The claims of the Bradley patent, No. 468,148, for a process for the

reduction of aluminium, in which the same electric current is used to
fuse and electrolyze the ore, are not limited to a process in which a
current of twice the ordinary strength is used, by the statement in the
specification, in describing a particular case illustrating the process,
that a current about twice as strong was employed as was used when
the fusion was produced by external heat; nor is infringement avoided
where the increased effectiveness of the current is obtained by reducing
the resistance, instead of increasing the strength of the current.

,. SAME-PROCESS-USE OF DIFFERENT ApPARATUS.
A patent process cannot be appropriated because the infringer prac

tices it with new, enlarged, and improved apparatus.
8. SAME-CONSTRUCTION Oll' CLAIMS.

In the construction of a generic process patent, every phenomenon
observed during operation and every minute detail described in i1lustrat
ing the process in the specification is not to be read into the claims as a
limitation, to avoid a charge of infringement.

Appeal from the Circuit Court of the United States for the Western
District of New York.

Appeal from a decree. dismissing bill filed by tile complainant for
the infringement of two letters patent granted to C. S. Bradley, the
patent in controversy on this appeal being No. 468,148. The opinion
of the Circuit Court will be found in III Fed. 742.

F. H. Betts and E. N. Dickerson, for appellant.
T. W. Bakewell and Thomas B. Kerr, for appellee.
Before WALLACE, LACOMBE, and COXE, Circuit Judges.

COXE, Circuit Judge. The patent in controversy was granted
February 2, 1892, to Charles S. Bradley for an improvement in pro
cesses tor separating, by the electric current, aluminium from its ores
or compounds.

The specification states that the difficulty with the process thereto
fore in vogue was that it was carried on by subjecting the fused ore
to the action of the electric current in a crucible placed in a heating.
furnace. It is said that by this process the fused ore fluxes with the
crucible and the fluorine gas liberated attacks the material of the cruci
ble and destroys it. The main object of the invention is to prevent
these disastrous results by dispensing with the external application
of heat to the ore, which is accomplished by employing an electric
current of greater intensity than is required to produce the electrolytic
decomposition alone. In this way the ore is maintained in a state of
fusion by the heat developed by the passage of the current through
the melted mass. The current perf~rms two distinct functions.
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First, it.' keeps ?the ore·' melted by having· a portion of"its .electrical'
energy converfet1 into heat;; alldsecoi1d,it effects the desired elec~

trolytiql"q~H.o.:mpositionl)1Y'Yhichmeans ine .he~t, beipg pt'oduced
in, .the .orejt~~l,f,. is concentrated: at exaetJy the.po~nt wnei:e it is re
quired to:keepthe ore in,a state of fusion.
. Bradley dispe,nses with'1!1ie crucible and uses a heapofthe ore itself
to constl(u~¢ the vesseliti"1,Yhishtbe'r~~~~ti,ontakesplace,'Yhi~~ is
not destroy~4 as, was the,c;tu9ble a:\1da4mltsof the process bemg
continuous, nothing being required but the /charging-'of fresh ore as
fast as the reduction goes' on: either from,withoutor'fropl the sides
or willis' ofth~he~p ifseIf1ii

,.' ".'" .,' '." ,'..... '

, The patent, ¢~:\1tains si*rf,:laims, the fi;rst three being il1tended to
cover the proeess as appliedt to the, separation ofm,etalsfrom any
highlyrefi:~~tor'totesor}i9~otlndsliOfthis gro~~ ~lai!D one, may
be, ta~en 'as ~~,e,~ftmp.le. ;'It}~ ,as, 'fonows;. ,', ','" ,

'''(1) The process 'of"sepl'tra~ng or dissociating metals from their highly
refractory ores or compoUnds, nonoonducters.' in an unlused state, 'ot which
the ores and compounds ofalu.m~nium are a ,type, ,which consists in fusJng
the: l'efractoty ,ore:pJ.1 CompqundllJ;'ogressively by a source .of. heat concentrat
ed directly upon it ,rather:1;liuln·by an external furnace anuas .it becomes

. fused effecting electrolysis by passing an .electric , curren~;tberethrough be.:
tweell termiDal~.)Vlpic4 ·aJ,'el m~int~ined in circuit with the fused ,bathl where
by;;t;1leproce!lJl i8,.relldered.co~tinuous, subsUintially asset fOJitp.'~

" 'the lastthr6e 'claims ~';~rllimitedto theilpplication of ,the process
to separating aluminium from its ores or compounds. Of this group
Claim fOUf maybe taken asa·n example', as follows:
.. (4) rhe proces!,! ot separatipg or dissociating aIUD1i~'ittm fromttt;! ores or
cOmpounds, cohaisti:ng in fuSing and maintaining the flJsion an<i .electro
lyticall~ decomposing tb.eore or compo\.'nidby the passage"of tile electric
current thel'llthr(}l1gh, substantial1y as set fortb!'

The Circuit Court' found tha't'the claims were nQf' .Hlfringe~ apd dis
missed the bill. The complainant assigns error,contendmg that the
court erred in placing a narnJW construction upon 'the claims, and in
holding that: thedefendaties, process did not infringe. The com
plainant also contends that the court erred in holding that the success
of defendant's .process .was due to the invention of Hall, and not to
Bradley and insists that the court: should not have followed the rul~

ings and decision of theJ.uircuit Courbfor the :t{orthernDistrict .0£
Ohio in an action pending between the defendant and CowlesElec~

ttic Smelting ~ Aluminul1l'!Company, bmt. should have followed th~

decision ofthe~eircuif Courtiof Appeals;ofor the Sixth Ci'rcuit in the
suit of LOW11"yagainst·thesaid Cowles"C~mpany. ' , I

The questions,determined'~nthe Ohio'tase are noHnvolved in the
present controversy. Lowryv. Cowles Co. (C. C.) 68 Fed. 354,re
versed on appea'f79 Fed. 331; 24 C. O. tAo 616. Although both parties
quote fr0111 these'opiniol'ls:inaid of their present contetitions we think
it' advisable tobe guided solely by the fads appearingit1the ptesent
record. The (ijuestion actually decided in that case was"one of.title
and though thel€ourtl11ade use, tentatively; of expressionS which, con~
sidered apart from the context, may be regarded as applicable betel
yet it is quite obvibusthat the~e was no itltention to do more than de'..;
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<:ide the narrow question involved. Indeed, the Circuit Court of Ap
peals says so explicitly, at page 630, in these words:

"We are not required to pass upon the validity of the patents involved in
thIa Buit, or any of them. There is no issue of that kind before us."

These opinions, and others which have been delivered during the
protracted litigations over the Bradley and Hall patents, are helpful
upon many of the propositions now under discussion, but they cannot
be regarded as controlling to such an extent as to justify the court in
dispensing with an independent investigation of the issues arising
in the present controversy.

The application for the patent in suit was filed February 23, 1883,
which may be taken as the date of Bradley's invention. Prior to this
date it was known that metals contained in ores which are conductors
could be separated therefrom by electricity, but the problem of sepa
rating metals from nonconducting ore.s by this method had not been
solved. The compounds of aluminium at ordinary temperature are
nonconductors. It had, therefore, been the custom to place these re
fractory ores in a crucible, apply external heat until the are was melted
and then pass an electric current through the melted mass. In this
way a pure product was obtained in small quantities, but as the
specification states, the intense heat soon destroyed the crucible and
the process could not be worked upon a successful commercial basis.
This controversy relates solely to the separation of aluminium from its
ores; three of the claims are designed to cover the process when so
limited and the remaining claims relate to highly refractory ores of
which the compounds of aluminium are a type. The defendant is en
gaged in producing aluminium. Tl1e investigation may, therefore,
be confined to this one metal, for if the patent, when so limited, be
valid and if the claims cover the defendant's process it matters not
what else they cover or fail to cover.

We start, thn, with the undisputed fact that prior to Bradley's
invention no one had ever succeeded in separating aluminium from its
compounds solely by the use of electricity, or, in other words, no one
had dispensed with external heat.

The reference principally relied on to anticipate or limit the claims
is the description of an experiment made by Sir Humphrey Davy
in 1807 and published the following year in "Philosophical Trans
actions of the Royal Society of London." Davy tried several experi
ments on the electrization of potash rendered fluid by heat and only
attained his object by employing electricity as t1:J.e common agent for
fusion and decomposition. A small piece of potash, which had been
exposed for a few seconds to the atmosphere for the purpose of
producing moisture, was placed on an insulated disc of platina, con
nected with the negative side of the battery of the power of 250 of
6 and 4 in a state of intense activity; and a platina wire, communi
cating with the positive side, was brought in contact with the upper
surface of the alkali. The potash soon began to fuse at. both its
points of electrization. There was a violent effervescence at the up
per surface; at the negative surface there was no liberation of elastic
fluid; but s~al1 globules having a high metallic lustre, like quicksilver,
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app,eared.,,,sQ11le'9hvbiclt lbutneti ~thexplosionand bright flame as
soon as they w~e £o.rmed,oth~;llreij:lained"w.ere merely. tarnished
~n~".w~r,r,.qpl}J,I,¥,covered wit,~ a, i)Vq~tefi~!!J~ "Nu;ner<;>¥~ ,<1xperiments
soon sQ9w~iithat,Jhese, gloQt,1]e~ o.f ,,Sodium and. potassIum were the
substartces 9£ which Davy was in search.. Here! then, was an in
ter~estingJexperi,ttJentbut:nothing more., It was not made with ~he
ores 'of 'a!uminittm, but withrttinttte pieces of soda and potash whIch
were'rend~l:et,i.'icohductive bylmtiiS'ture induced by preyious exposure
to the' ,atmosphere. ' . : , . '

In a w61tk 'on laltiminiurtt,"ptiblis1tled· by Tissier in. 18:58, it is' stated
that, in ,1807", .Davy ,urtdertook to decompose alumin~by the battery,
as he had d,ecomposedpotash and' soda, "but he ftitled completely."

,In fact, DaVy hiinself admits that his experiments in this regard were
without sub!;tantial results. , His method'was incapable of producing
results upon a 'commercihl scaJe•., .' He 'had no' conception of progress
ive, feeding-or of'a fused bath, or regulating the stren~h of the elec
tric curtertt"Theexp~timent'wasuitdoubtedlya brilhant one, but it
can no Imore ,'b'e regarded ~s an' ariticipation of the. Bral:1ley process
th~n it 'couler:b~ regarlIed' as an .·infringement if made' to-day for the
first ti'me.EJTh:;U' s:ucna .claim' of· infrmgement might be asserted is,
perhaps, c6nceiva.ble, but that it could be sustained is 'an unthinkable
propos1tibn:" •. " ... .' ". .

Davy suggested the possibility ofpt9ducing metal from certain ores
conductive in' a fused .state, and this hint, for it was hardly more, un
doubtedlyset thecqepti!its and eleCtricians thinking, just as the dis
covery of;Franklin pUt" the idea of th,e' telegraph' into the brain of
Morse a,ttd' as the discovety ofWiltt made possible ,the inventions of
Stephensona:nd Fult6n;' JUdged,by itspractic~l results, the contribu
tion of, Davy "was not asy~luable.as it nOw appears wh~nread in the
light of subs'~<ti1ent achi~veh1ent.. Fbr three-quarters of a century
cpemists,and electricians all,oyel: 'the world, withD~:vy's 'York before
them, were :endeavoring to find a.method of producing aluminium
commercially,and" they '~11failed. After Davy's experiment no fur
tliet'effort dfthe inventiv~ '£a'culties was required, s;;lys the defendant.
All that. a mapufa~turer. needed tt;>db was to operate the Davy
pr~cess o,qa larte ;s~aler~ ;, ';rode:> thisn~ expert kno'Yledge was re
qUIred. rAnd yet 1;narlutac'turers not only, but the most learned
specialists oft~e age, pern1itt~d this ,treasure of inestimable value to
remain in plain '. \;iew before, them, ta.nd would noteve,tt st'oop to pick
it up. 'Thefa'Ctthat Da"Y's experiment was permitted to lie dormant
during 76 ye~ts of intense' activitY. in ~hemistry, ele'ctricity and met
~lltirgy. i~,. alinost. concl~ive evidence that the defe~dant,has greatly
overestImated its' importance.' " .... .

Duvivi,ef's experiment 0'£,1854 has even less be~iting upon the pres-
er?.•t.controv~.r.,sy .. 'A smat.lPi.e.ce o.... ~. d.. ist.he.n. ~'. w.as~xp.,psed to the el.ec
tnc flame, 'undoubtedly an,electrIc art, dIsengaged from a carbon
point abotlt as' latg¢asa,prawing Pencil. It was melted at the end
6f three 9.t fO.ttrri1inUtes··~ ~l:J,d the a~unjinium, freed from its oxygen,
show.ed. itself at tp,e surface'Of tlie molten material. A small globule
set on .thebuteredgeflattened ou~ as it c()oled and, when scratched
withthe'pbiiitofa:knife, it showed'silver white and in hardness it re~
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sembled pure silver. That this was aluminium is nbtshown and can
not be shown, as the only test to which it was subjected was the one
above stated. The entire description is meager and uncertain and by
no means as definite and satisfactory as the prior experiment of Davy.

The Siemens British patent of 1879 also describes the use of an
electric arc for the fusion of metals, but electrolysis cannot be so ac
complished.

The United States patent to Ball and Guest, of January, 1881, is
for an improvement in "electrical carbonizing apparatus." It does
not relate to the separation of aluminium, or any other metal, from
its ores by electricity.

Faure's French patent, of 1880, describes an invention the object of
which is "the manufacture of metallic sodium, of the cyanides, by fix
ing atmospheric nitrogen, and in general the treatment, at high
temperature, of alkaline salts or metals." He employs electric arcs
and external heat to produce high temperatures, and secures the
sodium by chemical reaction.

The British patent to Lane Fox, of 1878, is for "improvements in
the application of electricity to lighting and heating purposes," and
discloses nothing more than the Ball and Guest patent, supra. It has
no application to electrolyzing refractory ores.

The article printed in the "Transactions of the American Institute
of Mining Engineers," in May, 1882, describes the process of some
unknown inventor as it was explained to the Institute by Prof. Howe.
Assuming this to be a "publication" within the meaning of the law it
is too indeterminate to be of value as an anticipation. Prof. Howe
did not pretend to have any personal knowledge of the facts and
merely gave a brief statement of what had been told him. That he
had reference to an arc process is evident from the following lan
guage: "A voltaic arc is then thrown across from another electrode
against the carbon crucible," which is described as the cathode. It
seems to be conceded on all hands that the use of an arc constitutes
"a radical and fatal departure" from the process involved in this con
troversy. The person who actually practiced the method of pr0 4

ducing aluminium described by Prof. Howe may have accomplished
something of practical value and he may not. No one knows. Had
he done so it is, perhaps, fairly inferable that something more would
have been heard of it in the art of electrolysis. The name, at least,
of so eminent an inventor would not have been permitted to remain
long in obscurity. It might have taken time and persuasion but,
eventually, his reluctance to being enrolled among the immortals
would have been overcome.

The court understands that the foregoing are all the references
relied on by the defendant to anticipate the Bradley claims. This
supposition may be inaccurate because, in the multitude of exhibits
and maze of contradictions with which this ponderous record abounds..
perfect accuracy is well-nigh impossible. It is thought that they de
scribe the only instances where, in the prior art, there was an attempt
to dispense with external heating and to utilize the electric current
for the double purpose of fusion and electrolysis. That they do not
anticipate, or materially restrict, the Bradley patent seems self-evident.
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Extel\d.ed'discussion on thLs point is rendered tmnecessary for the rea
sontli~t:.J;;li1ure t.o prove.anticipation is found by the Circuit Court
an&i'S; b~rdly· disputed by·the defendant.

The 'principal eJepert fort1}e defendant, Dr. Chandler, whose repu~

tation£or learning and, a'i)ilify is well known to the courts, although
of the opinion that slightmociifications pfthe previous methods would
produce the Bradley process, nevertheless admits frankly:

"l dQ not recall any oneprocess'W'.hicb, when applied to the Ore ot alu
miniUl:D, would without any modification whatever have produced aluminium,
in Wbi~Aprocess both the fusion and the electrolysis would have been ac
complished by tbe electric current."

Not only did the 'electricians of the earlier art fail to produce
aluminium by electricity atone, but the wrecks which strew the path
way, wb,ich Davy pointed out nearly a century ago,offer mute but
impressive proof of the g~nius of the, man who first surmounted its
many bbstac1es and reached' the destination in safety. , Indeed, after
numerol1s,abortive attempts ~nd repeated failures the electrical world
seemed to ,have settled down into the belief that aluminium could not
be prOd~<:edbythe soleageJilcy of electricity. Accordingly the effort
of irtventors was directed to .the perfection of processes in which
external heat was employed'fo melt the ore and keep it in a fused
state. 'the record abounds, in such instances. Patent after patent
is intro'du~edslaiming new, methods of separating aluminium from its
ores, but in every instance external fire is used to fuse the bath and
maintain it ina fused conditi.on~ Many of these inventions were long
~fte( the 'intl,"oduction of dynamos, and they continued to be made and

,practiced for, s~veral yeats' after the Bradley invention. Indeed, so
strongly w,as'theinventivettend towards the employment of external

Pheat that even the defendant's inventor, Hall, could not be induced to
dispense with its use untiIr889; When the defendant's works were'
started at Pittsburgh, in pecember, 1888, the pots were built to be ex
ternally heated and they were so heated for some, time thereafter.

'The Hall patent of April 2, 1889, which was applied tor July 9, 1886,
•three years after the Bradley ap{Jlication, was for improvements in the
""process of ,reducing aluinlniumby electrolysis." In this patent ex-
ternally heated cr'ucibles a'reshown in the drawing and described in
the specification.. ." .'. .
. Since the Bradley inY~I1tion aluminium, which formerly was re
garded as one of t,hepreyi~us metals, has become as tommon as cop
perand brass anq its pi-'iceqas pe~n reduced from $15 per pound to
25 cents per pound. We do not intend to intimate that this marvelous
change was due, solely t() Bradley's invention, but simply, at this time,
to emphashe the ,fact' that it took place after Bradley's invention.
If hehas donetiothing to produce this result he is, of course, entitled
to no consideration whatever, but if he has contributed something he
is entitle<;l t,o protection to the extent ofthat contribution, be it much
or little.' ' , . '

We,have proceeded tl).tig~~r to the conclusion thaf we are dealing
with a pa~ent which disclbses a meritorious process for producing
alttminiutnin large quantities, the essential features of which are, first

._' i
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dispensing with external heat, and, second, the use of the same electric
current to produce and maintain fusion and electrolyze the ores of
aluminium. Weare unable to discover anything in the prior art de
scribing this process or anything closely approximating thereto. The
patent is, therefore, not anticipated and its claims are entitled to a
liberal construction.

The judge of the Circuit Court, after careful and painstaking re
search, reached the conclusion that Bradley had made a valuable
invention, but he failed to grant relief to the complainant upon the'
theory that the process which the defendant uses was an entirely
separate invention, neither dependent upon nor subsidiary to the in
vention of Bradley. In this we think there was error. Hall's
achievement should be considered in the light of an improvement up
on Bradley's fundamental discovery. There can be little doubt that
the defendant's process is a valuable one and that to it is largely due
the cheap aluminium of the present day. There is not the least dis
position to detract from the merits of Hall or minimize his contribu
tion to the art. Indeed, it may be conceded that, if the novel features
so introduced be secured by a valid patent, he can hold the monopoly
against all, Bradley included. This concession does not permit him,
however, to appropriate the broad invention. He does not acquire
the right to use the Bradley process simply because he has improved
that process. He is entitled to enjoy what is his, but in so doing he
cannot appropriate the property of another. The record discloses
nothing unusual in this regard. It is rarely that an invention develops
ultimate perfection in the hands of the inventor. The test of actual
use discovers defects to be remedied and suggests improvements to
be made. If the inventor produces a new and useful result he does
not lose his reward because he, or some one else, subsequently renders
it more useful. This proposition may be made plain by an analogy
taken from a kindred art. It is not perfect; no analogy is, but it will
serve as an illustration. Charles F. Brush was the de jure inventor
in the United States of a secondary battery having its electrodes
mechanically coated with active material, as distinguished from the
electrode coated by the slow and expensive process of electrical dis
integration discovered by Gaston Plante. The electrodes first used
by Brush were crude and incapable of commercial work. The lead
powder was held in place by blotting paper tied by a string, and the
battery succeeded, after charging, in developing a current of only
sufficient strength to ring a call bell, but the principle was thus estab
lished which has since been utilized to propel heavy vans and railway
carriages. Although Brush had made the broad invention Faure
made the important discovery that the active material could be placed
on the supports in the form of a paste, paint or cement and to this
improvement the commercial efficacy of the invention was due. Al
though the Brush patents were subjected to fierce attack during their
entire existence it was never thought that they could be invalidated
or ignored because Faure had discovered a method of carrying out
the invention which was far superior to anything discovered by Brush.
No one could use Faure's improvement without infringing the broad
patent of Brush and no one could use the improvement without in-
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fringing the patent of Faure. When worked together success was
assured.

We have, then, a valid.patent :with claims which, on their face,
clearly,cover ~he infringing process and yet the principal defense is
noninfti:ilgement; the contention being that. when these claims are
construed in the light of the description and the prior art there is no
infringement.

Considerable time has been devbted, in the court below and in the
briefs, to ai"consideration of the patent to Hall, under which the de
fepdant is said to operate. It is thought this discussion is irrelevant,
for the reason that the patent was not granted until 1889 and does
not disclose the procesS which the defendant uses and of which the
complainant complains. The process patented to Hall adopts ex
ternal heatfo produce fusion, the specification showing and describ
ing an iron or steel carbon-lined crucible which is "placed in a suitable
furnace, :8, and, subjected toa sufficient heat to fuse the materials
placed therein." It was only when the defendant abandoned the "fur
nace, B," and adopted the Bradley method of fusing by means of the
electric curterlt that the charge o£,ihfringement was made. It seems
evident tl'Jat the defendant may practice the invention of the Hall
patent with perfect impunity sofiuf:as the Bradley patent is concerned.
Neither is it important to determine whether Hall-knew of Bradley's
invention when he made the'discqvery which induced him to dispense
with his melting pots. It is enough that it was at least three years
after Bradley/s invention. Whether Hall was an independent in
ventor or appropriated Bradley's idea, is utterly immaterial.

What the defendant doe's is this: It uses a series of metal pots;
the sides, and bottom of each being lined with carbon, connected in
series with a direct current generator, each pot holding' about 450
pounds of molten bath material. The bottom carbon lining is the
cathode and a group of .carbon cylinders, three inches in diameter,
suitably suspended on copper sterns and connected with the positive
pole of the dynamo is the anode. : Suitable conductors also extend
from the metal shell of the pot to the negative pole of the dynamo.
The bath material consists ofa cornpound of fluoride of aluminium,
fluoride of sodium and some fludride of calcium. Alumina is added
when the bath is in a molten condition and it is asserted that it dis
solves freely: upon being stirred in the bath. The electric current is
sent through the solution by raising slightly the carbon rods and the
alumina is decomposed, the metal going to the negative electrode at
the bottom of the pot. The oxygen goes to the anode and escapes
in the form of carbonic oxide gas: As the alumina is decomposed
the bath is;charged with fresh quantities, thus making the process
continuous. No external fire is used. When a new pot is started
the method usually' adopted is. to ladle into it the liquid material from
an old pot, but, sometimes a new' pot is started from cold materials in
which case the anodes are short-circuited for several hours and the
current brings their ends and the adjacent parts oUhe lining to a red
heat, the double fluoride is piled around the anodes 'and left ·for several
hours until the compound is melted by the heat conducted from the
lining. The alumina is then added and the process goes on as before.
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To a layman this seems impressively similar to the description in the
Bradley patent, but it is not surprising that skilled scientists, familiar
with every detail of the art, have been able to point out discrepancies.
That differences exist cannot be denied; that they are material is
strenuously denied. To use an expression more familiar to lawyers
than to electricians, the complainant contends that there has been a
failure to "distinguish on principle" the defendant's process from the
process of the patent. Speaking generally, it is thought that most of
the points at variance relied on can be traced directly to the improve
ment introduced by Hall, namely, the use of cryolite as a solvent for
alumina. Were it not for this change it is hardly probable that in
fringement would be denied. But the change of materials does not
create a new process but a new way of working the old process. The
complainant's position regarding the. Hall process, as used by the de
fendant, is sententiously stated in one of the briefs as follows:

''We contend that the process actually practiced by defendants is that of
Hall minus the impracticable external heating feature shown by Hall, and
plus the desirable and eminently successful internal heating feature of Brad
ley."

Hall starts by fusing cryolite and maintaining fusion by means of
the electric current; so does Bradley; at least in the example given
in the patent cryolite is the ore mentioned. If no other ore were
added by Hall the processes up to this point would be identical. But
Hall found that alumina, which is just as much an ore of aluminium
as is cryolite, dissolves readily with cryolite as a solvent or flux, and
he was thus enabled to produce a more efficient and cheaper electro
lyte. The Bradley process is not confined to cryolite or alumina;
it relates to all ores or compounds of aluminium and all other re
fractory ores of a like type. Cryolite is mentioned as an illustration
in the specification, but it might as well have mentioned alumina or
any other similar ore. That there is nothing in the patent, or out
of the patent, requiring the limitation of the claims to cryolite seems
too plain for debate. The process may be used with cryolite alone
or alumina alone or with both together, whether applied synchron
ically or successively. In either case the essential features of the
process are appropriated.

Again, it is argued that the claims are limited to an electric current
twice as· strong as that formerly employed when external heat was
used and that defendant does not use such a current, and therefore,
does .not infringe. Weare not satisfied that this proposition has
been established. The patentee says:

"In order to accomplish this object, I employ an electric current of greater
strength or intensity than what would be required to produce the electrolytic
decomposition alone."

And, again:
"I employ, as I have already stated, an electric current sufficiently power

ful not only to affect the electrolytic decomposition of the ore treated, but
also to develop by its passage the heat required to keep the ore fused."

The meaning of this is obvious. A current must be employed suffi
ciently powerful to do the work in hand and, as more work is required,
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the currentniustbe of greater strength than that used when electroly
sis alone was required of it. No amount of scientific theory can over
throw the plain fact that when additional work is required additional
power must he: provided.. If one horse is to carry the load of two he
must be stronger than lfither of those whose place he takes. He need
not llecessaHIYibe"twice as strong," although such a standard of com
parison would be a wise one to follow. After afew trials his owner
will know what: changes to make in harness and load in order to econo
mize "horse power." So a curredt which is to fuse, maintain fusion
and electrolyze must be of greater ;power than one whose sale voca
tion is to electrolyze. It has two additional burdens laid upon it which
require expenditure of energy, relieved of these there is more strength
for electrolysis.

The patentee says further:
"I have round that by using an electric current about twice as strong

as would be employed to perform a given amount of electrolytic work in the
ordinary way in externally heated erucibles, I am enabled to keep the ore
fused according to my invention without the application of any external heat
whatever."

It must be remembered that he is here illustrating his invention "as
applied in one particular case to the extraction of aluminium from its
ore cryolite," by the simple and embryonic apparatus shown in the
drawings. There is no attempt to state a hard and fast rule applica
ble/ to all cases alike without reference to the size of the containing
vessel, the quantity and character of the ore, and the amount of loss
produced by conduction and radiation. The patentee, as required to
do by statute, is simply giving those familiar with the art the informa
tion, which be has found to be· of value, that, in the circumstances
stated by himj.the current should be not twice as strong, but "about"
twice as strong as in the old method. He is not attempting to inform
the skilled electrician what current will be required if some other are,
or comoination of ores, be used or if the process be employed with
pots of much larger capacity, upon an immense scale and under differ
ent conditions. There'is not a word in the claims limiting them to a
current double:the old capacity, and we are unable to perceive any
reason why the claims should be eviscerated by importing into them
the statements' of a formula intended only as an illustration. The
patentee undoubtedly does say that, as compared with the old method,
a more powerful current is employed, but he does not say that this
result can only be produced by increasing the voltage. It may be
accomplished by decreasing the resistance of the bath, and this is ap
parently. what the defendant has done. The general manager of the
de1iendant says:

"We have never made at anyone time a radical cllange in voltage. We
have, however, as we improved our practice, slowly lowered the resistance,
enabling us to ~et the required current dllnsity with less voltage."

Even if it~:e admitted that defendant has not raised the voltage,
infringement cannot be avoided for the reason that the same result
has been reached by increasing the size of the bath and of the elec
trodes and in this way decreasing the resistance. In one case the
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voltage is increased and in the other the resistance is decreased, both
embody the essence of the invention.

Again, it is said that the patent provides that the heat must be gen
erated in the fused ore itself and that the claims can be evaded by any
one possessing sufficient intelligence to generate a portion of the heat
elsewhere. It is admitted that in the defendant's process some heat
is generated in the fused ore and that in the Bradley process some
heat is generated by the resistance of the electrodes. The fact that
the defendant has made mechanical changes in tlte containing vessels
and thus gets a greater proportion of heat from the electrodes than
from the fused ore is a mere incident of the new construction and im
material upon the question of infringement. A patented process
cannot be appropriated because the infringer practices it with new,
enlarged and improved apparatus.

The suggestion that the defendant does not use the Bradley process
because it does not regulate the strength of the current by raising and
lowering the e. m. f. of the generator, as provided in the specification,
applies only to the sixth claim where the regulation of the current
is made an element. The proposition is, however, untenable from any
point of view, for the reason that defendant does regulate its current,
not, it is true, in the precise manner described in the patent, but in
a manner clearly its equivalent.

The argument based upon the alleged distinction between "fusion"
and "solution" is supported by considerations too technical and re
fined for practical adoption. The proof leaves no doubt as to what
the defendant actually does and it seems to us a matter of no moment
whether the reduction of the alumina to a fluid state is described as
"fusion," "solution" or "fluxing." If the defendant had added fresh
quantities of cryolite to the bath it would have followed the exact
formula of the patent and the liquefaction would have been properly
denominated as "fusion" or "solution." The fact that the "fresh ma
terial," or "fresh quantities of the ore or compound," happenelt to be
alumina instead of cryolite does not, in the eye of the patent law,
change the nature of the process, even though one may be "fused" and
the other "dissolved."

Various other limitations upon the claims are urged by which the
defendant seeks to avoid infringement. They are of the same general
nature and proceed upon the same initial fallacy, namely, that in a
generic process patent every phenomenon observed during operation
and every minute detail described must be read into the claims and
that the least departure from the claims as so construed avoids in
fringement. Neither position is tenable. In a patent like Bradley's
the claims should be as broad as the invention and, even if unnecessary
and unreasonable limitations are incorporated in the claims, the court
should interpret them liberally and not permit a defendant to escape
who reaches the same result by analogous means, though he may em
ploy additional elements and improve mechanical appliances.

In Ventilating Co. v. Fuller & 'Warren Co., 57 Fed. 626, 6 C: C. A.
481, the court says:

"The actual invention, if in conformity with the language of the claims.
should control in the construction of patents. A strict construction snould
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not,be're$ort~d:to~Jf it b~omes aliDl-lt:¢tlon upon th~,actuallnventfon, unless
such construction Is required by the ,~laim, it being .understood tbat the con
structil?n sH9VI~,D:0t go beyo~~a~d ~'1l1af$,~ the limitations of the claim:"

In Tilghmanv. Proctor, 102 lItiS. 7°7.26 L, Ed. 279, the court says,
at page 733, 102 U. S., 26 L,E4.279: .

"It is probably true, as contended' for by defendants, that by the use of
a small POrtio,n of: 'lime, the procei\s can be perf9rmed with less heat than if
none is usep. rt may be an Jmpl'PveIIlent to use. the lime for that purpose;
but theproce~s,,:remains substantiallY the same. The patent cannot be evaded
In that way." .'" ', .

. It is asserteG! that the Bradl~y'proces's is not operative. Having
found that ,the defendant is usHlg'the process and it appearing that
the annual putput of its works is now over se,ven million pounds, it
seems unnecessary to enter upon an extended discussion of this propo
sition. There is, however, ample proof that the patented process when
practiced experimentally produced aluminium and there is also proof
that practically the same p;roc!ess ,was commercially operated for short
periods both in this country anj:liq.. Europe. The owners of the pat
ent have nota.ttempted to operate.under it of late years, but the rea
sons are obvi9US. Some of the more important of these reasons are
as follows: The protracted litigation over .the title, the. suit based
upon the Hall patent, the present suit and the impossibility of com
~ercial compeJition with the defendant without using the so-called

,Hall improvel:l)ent or some. other improvement equally cheap and
effective.. The, cryolite ahiluina. electrolyte cannot be used so long
as, the d,ecision sustaining the validity of the Hall patent remains
undisturbed. ' ".

, To attempt a ;discussion ,of ~)1 'the questions mooted in the briefs
would extwd' this decision ,beyond all reasonable length and would
.serve no benefi9al purpose... ,Even were it possiple to do s~ it is surely
unnecessary; to, follow all of the ,excursions of the experts mto the oc
cult realms.o£ eIec:trb-chemical ,sj:ience. Some of these trails seem to
vanish into thin air, others are I()st in a desert of technicalities and of
others still itist'rue that he wb<;> attemIJts to travel them is quite likely
to find himself wandering aimlessly "through caverns measureless to
man." .' . . .

Although t4~ appe~I .included both patents the argument has been
confined whollyto No. 468,I4~.. ' .

It followstPfl,t the decree, iij. spfar as it relates to letters patent No.
464,933, mustb,~.a.ffirmed withthe c.osts of this appeal, and in so far as
it relates tq NQ, 4p8,I48 the decree~is reversed with the costs of this
appeal arridJhe,cause is l."emanded to the Circuit Couti with instructions
to enter a' d~t:ee 'in favor of the, complainant for an injunction and an
accounti~&"t:\;V~~h costs..
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(Circuit Court ot Appeals, Second Circuit. July 24, 1003.)

No. 184.

L APPEAL-ApPEALABLE ORDERS-CONTINUANCE OP INTERLOCUTORY INJUNCTION.
Under section 7 of the act creating the Circuit Courts of Appeals, al

amended by Act June 6, 1900 (chapter 803, 31 Stat. 660 [U. S. Compo St.
1901, p. 550]), which provides for an appeal from any interlocutory order
or decree granting "or continuing" an injunction, an order made on an
application for reargument of a motion for an injunction and a motion
to vacate, overruling both said motions and continUing the injunction pre
viously granted, is appealable, although the original injunction was not
formally vacated, but merely suspended pending the disposition of such
motions.

I. PATENTS-SUIT POR INFRINGEMENT-PRELIMINARY INJUNCTION.
Where the defense of license is set up in a suit for infringement of

a patent, and the evidence otrered on the hearing of a motion for a
preliminary injunction is of such contradictory character that the validity
of such license cannot be determined therefrom, an injunction should
riot be granted until final hearing.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.

See 121 Fed. 559.
Edmund Wetmore and Richard N. Dyer, for appellant
Melville Church, for appellee.
Before WALLACE, TOWNSEND, and COXE, Circuit Judges.

TOWNSEND, Circuit Judge. The appeal herein is taken from an
order continuing a preliminary injunction previously granted to re
strain defendant from infringing complainant's patent, No. 586,953.
issued July 20, 1897, to Jenkins and Armat, for improvements in
phantbscopes.

Complainant contends that the order is not appealable, because the
court continued the original injunction instead of first formally va
cating and then continuing it. Section 7 of the Evarts act, as amend
ed by the act of June 6, 1900 (chapter 803, 31 Stat. 660 CU. S. Compo
St. 1901, p. 550]), provides for an appeal from "any interlocutory
order or decree granting or continuing" an injunction. In the case
at bar the original injunction was suspended pending a hearing on a
motion to show cause why the same should not be vacated, and there
after the court, in its disposition of said motion, entered the following
order:

"Ordered, that the motion for rehearing or reargument of the motion for
preliminary injunction and the motion to vacate the order for preliminary
injunction are denied, and that the preliminary injunction heretofore granted
III continued."

'If 1. Review of Interlocutory decree grantIng or continuing injunction In
Circuit Court of Appeals in patent cases, see notes to Fisher V. Browne. S
C. C. A. 572; Southern Pac. Co. v. Earl, 27 0. 0. A. 189. New York, N. H.
& H. R. Co. v. Sayles, 32 C. C. A. 484.

, 2. See Patentl, voL 38, Cent. Dli. I 489.



940 125 FlllDlJlR.A.L REPOR~'ER.

The objection is technical and formal, and, in view of the language
of the aC!J:;'and'ofthe fact that the' action of the court was:in accord
ance witq ,the settled practice in this circuit, should not be sustained.

It is c'O'ntended' that an order continuing an injunction, in order
to be appealable, must have SOme ,additional effect upon the rights
of the parties. Even if this be so (a question which we do not de
cide), we thinkthe order herein satisfies the statute as thus construed.
The original injunction, absolute in terms, was only granted until
the further order of the court. Thereafter, a motion for rehearing
having been filed, the court suspended the injunction. The motion
for rehearing having been. argued upon new proofs, and having been
denied, t",Onew orders were ,entered, the one continuing the in
junction, the <;>ther suspending its operation pending the appeal from
the order of continuance. In these circumstan<;es, a new state of
facts having been presented and the rights of the parties having been
determined,anew thereunder, th~ practical effect was the same as
though the court had originally vacated the order instead of suspend-,
ing it.

The appeal raises the single question of the validity of a license
to defendant.·, It appears from the affidavits and exhibits that on
March 25; '1895, Jenkins, one of the patentees of the, patent in suit,
having filed certain applications for patents for aphantoscope and
some new mc:;thods of photography, assigned to Armat, the ,other pat
entee of the pa.tent in suit, a "6ne-half interest in the stereopticon or
projecting phanto?cope, as distinguished' from the cabinet form of the
instrument," and in any improvements to or patents therein. The
assignment further provided for the "promotion" of said invention
by Armat; I~saidpromotibn to consist in personal efforts on the part
of the party: of the second ,part' to' dispose of, said ,invention to the
best possible advantage." On, August 28, 1895, Jenkins and Armat
filed their" joint application for the patent in suit. On May 14, 1896,
Jenkins executed an agreemc:;nt to the American Graphophone Com
pany purportiitgto grant to it. "the exclusive right to I11ake, sell,
use and operateithe inventiollsof the party of the 'first part relating
to 'a process' and appIitati~nR:iiown as 'Phantoscope,'including in
said'term any 'and,aU p:l'bces~es, apparatus, devices or appliaO:ces for,
Qt'Fn any)·t.l1ann~r relatingtq, the exhibition of photogr~phic repre
sentations o~ movirigor other objects, such exclusive li~ense to ex
tend ,to alli,fiv~r:tions ofthe abovechara~,ter in whichtp~ ~aid p~rty
of the first part noW has, or may hereafter have o.r acql.l~re, any nght
or interest.'! :()h'December 24, 1902, said grantee licensed the de:
fendant to use the inventions embraced in said grant from Jenkins.
specificallyinchtding therein a license under the pat,ent in suit. But
6ft May 15, Jg9,9,~r.mat, daiiping to actunde: the ~uthority of s~id
contract of March 25, 1895, executed an assIgnment of the entire
right of Jenkins and Armat in.the, inventions, relating to the phanto
~qope, incLlitdillg' the application;. for tlie'patent,in' s't:tit; to partie~

through whom'the complainltl1tdaims title:: Upon these and other
factsthecomplilinant contended,'that, as Jenkins, ha.4.no legal title
to the joint invention when he ex~cuted said license. t;Iie pat~nt there
for not having then issued, ana itO' title 'to the patent after issue, by
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reason of said Annat assignment of May IS, 1896, prior to the issu
ance of said patent, the attempted license by Jenkins to the grapho
phone company was void. The court, in disposing of the question,
held as follows:

"The defense of license from some one who, it is claimed, has some in
terest in a patent sued upon, is one to he made out by defendant by a fair
preponderance of proof. In this case there seems not to be sufficieht identi
fication of the invention of the patent in suit to Armat and Jenkins with
the invention of Jenkins himself, which was the subject of his contract
with the graphophone company. It is thought, therefore, that the moving
papers do not present sufficient reasons for modifying the injunction already
granted, and the motion for rehearing is denied.

"The order of denial should itself contain a clause continuing the injunc
tion, so that, if defendant decides to appeal, all the papers used on original
hearing and on application for rehearing may be brought before the appel
late court."

It would serve no useful purpose to discuss the further statements
in the affidavits herein, from which it appears, inter alia, that Jenkins,
while in the employ of the graphophone company, attempted to ratify
the Armat assignment, so as to destroy the effect of the prior license
to it, and that the Supreme Court of the District of Columbia has
held that the attempted assignment of Jenkins' interest by Armat was
void. It is not clear, and cannot be satisfactorily determined upon
the conflicting affidavits, that Jenkins, by his contract with. Armat
of March 25, 1895, empowered Armat to divest him (Jenkins) of his
interest in the invention in suit. It does not appear what the dis
tinction is between the "projecting phantoscope" as distinguished
from the cabinet form. And it is impossible to determine whether
the assignment from Jenkins to the graphophone company "of all
inventions of the above ch;uacter in which the said party of the first
part now has, or may hereafter have or acquire, any right or interest,"
did or did not include the interest of Jenkins under the joint applica
tion, without the testimony of witnesses as to the relations and situa
tion of the parties and their understanding of the scope of. said as
signment. It is sufficient to say, therefore, without passing on any
of these questions, that tl;1e uncertainty as to said agreements, and
the contradictory character of the affidavits,leave the question of
license in such serious doubt that we think no injunction should issue
except after an opportunity has been given to resolve said doubt upon
final hearing.

The order is reversed, with costs.
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~C1rcU1t,Court.of Appeals" Second Circuit; October 21, 1903.)

No. 195.

LPA.TIliNTS.2::\r4L1J)ITT A~DI~~:jJ.ING~iMENT-lIoSlil SUPPQR;rlllRS. ,
,. TneG-(jrton patent,~o:,l:i52,4:10, f.or a hose supp()rter, held no.t. an·
. t1.ciPate~~n,ijtled to a,br:o~l1 conl!truc~qn, a~d Jntd~ge(l, on review of
an arde/." f;l.'anj;ing a lll'~li~in~ injul1cdon, aXll!.· op.. a consideration of
ceI;~~n al:lpgfd ~ticJ.p.to~Y:liatents not before th4;l' court in prior suits.

Appeal fr6irHhe CircllH,:Court of the United States for the South
ern District .0fNew York..

Appeal from an .ol'der <llf.!.he United ·StatesCircuit Court for the
Southern- District of New York granting an interlocuto'ry injunction
in a suit for infringement of complainant's patent, No. 552.470 ,
granted to R.Qbert Gortqp, .December 31, 1895.

For opinionpelow, see 123 Fed.lQ4.
W. P. Preble, Jr., for appellants.
A. D. Salinger, for appellees.
Before TO\yNSENDindCOXE,'Circuit Judges, and THOMAS,

District Judge. .
.I,:; i ~

TOWNS:END~. Circuit Judge. The first claim of the patent, the
one involve!dherein, is as' fbllows :

"(1) In a hqse 8'npporter,llie combination ot the webbing, the loop having
an opening large at one end and narrower at the other, the button supporting
plate, and the button composed otthecentral support and the surrounding
rubber portion,. s)lbstantiallyas set forth."

The history of the art to which the patent relates, the scope of the
inventioil,and the status'rof the patent in view of prior constructions,
have beenfuUy' discussed in the opiniohs at circuit and on appeal
sustaining the validity of said claim. George F~ost Co. v. Coh!1' (~.
C.) 112 Fed. 1009; Id., II9 Fed. 505, 56 C. C. 'A. '185. The CIrCUIt
Court of Appeals in its opinion held, inter alia, as fdHows :

"It seems 'Obvious' that the"elaim in controversy Is not'to be limited to a
hose supporter the 'button,sliallk.ot which is made ot rubber or surrounded
with a rUbber fJurtace, and that it includes one In which the shank is made
ot or surroup,ded with any.fibrous or yielding material; and that a button
made of oI'covered with teU:, fiber, cloth, or leather would, when combined
with the other parts, infringe the claim."

, In the Cohn Case the shank of the infringing button was sur
rounded by rubber. In the case at bar the shank and head of de
fendants' button is surrounded by cotton webbing.

Counsel for defendants herein have introduced 29 United States
patents and 2 British patents, all prior to the patent in suit, which
were not before the court in the Cohn Case, and contends that the
conclusion of the court, quoted above, as to the scope of the patent,
was not necessary to the decision in the Cohn Case, and that the
character of the new evidence is such that, if it had been presented
on the former trial, the court must have reached a different conclu
sion. The new evidence does not affect the conclusion of the court
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in the Cohn Case that the claim in suit covers a button surrounded
with fibrous niaterial other than rubber. Of the 31 new patents, four,
namely, those, to Gifford, Yarrington, Cushing, and Knight, illus
trate a jaw type of clasp, substantially similar types of which were
before the' court in the Cohn Case. As to this class of devices the
Court of Appeals held as follows:

"We have not overlooked the prior patents, showing a device having a pair
of jaws faced with springy or elastic material, which are pressed against
the intervening fabric to 'hold it between them. * * * These patents are
of insignificant value as anticipatory references, or as suggesting the adapta
bility of the material for the new occasion of its use."

The patents cited above confirm this view. Thus, Yarrington, of
which defendants' counsel says, "on this patent alone the Gorton
patent should be held invalid," shows "two spring pressed clamping
arms, each being provided with a. block of rubber," which are nor
mally pressed together by said spring so as to bear against the article
to be supported. The two devices are totally dissimilar in object,
construction, function, and result. In Yarrington the amount of
tension necessary to prevent the fabric from slipping is determined
by the resiliency of the lateral spring pressure against the soft rub
ber pads. In Gorton there is no such tension to prevent slipping,
but the fabric is locked between the firm shank and its loop. The
stated object of the rubber pads in Yarrington is to obviate the lia
bility of "spring pressed clamping arms, the same being provided
with teeth or serrated edges," to puncture or tear the fabric. Gor
ton's object in using rubber was to perfect his lock by providing a
yielding surface to which the garment would cling. In Yarrington
the rubber permits the garment to slip; in Gorton the rubber abso
lutely prevents the locked garment from slipping between the lock
of rigid button and loop. The remaining patents above cited and
the Williams supporter, also of this class, are open to the objections
stated, and need not be discussed.

Of the remaining patents introduced by defendants, those to Gen
gembre, Ferris, Crandall, and Parry were chiefly pressed on the ar
gument. Defendants' counsel says as follows: "The Gorton but
ton (so called) was invented and patented by Gengembre in 1864."
Gengembre sho'ws a button adapted to revolve in order "to prevent
it from becoming irregularly worn during the process of passing it
into and out of a buttonhole," provided with a shank encompassed
with rubber "to Q.rotect the buttonholes of the cloth from contact
with the shank," etc. There is no suggestion of the inventive con
ception of Gorton-the adaptability of rubber to grip or clamp a
fabric when exposed to strain.

The Circuit Court of Appeals in the Cohn Case, discussing the
prior uses of rubber, said, concerning the Allen patent of 1883, iden~

tical with Gengembre so far as concerns the issues herein, as follows:
"It has also been used for buttons in order that its elasticity would permit

the button to yield easily to sudden pressure and yet not abrade the fabric
of the buttonhole, as in the instance of the collar stud of the Allen patent.
But in none of its prior uses had it been employed as the member of a device
between which and another member a portion of the fabric was to, be
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clamped. The instances of the prlorUllie of such a material do not necessarily
suggest its adaptability to do the work required of a buttl)n, in a hose or
garment supporter more efficiently than on.e of metal."

W~ think it unnecessary to ada anything to the foregoing state
ment:'Q£ the well-settled law appli:cable to constructions thus widely'
differing in the result sought to be :accomplished. The Ferris pat
ent, introduced by defendants',A¥.;p~rtwithout discussion, seems to
cover ~ clevice like that of the 'Walker, patJent considered in the Cohn
Case.'iEn"the Crandall patent. fcl~"~ ,fabric holder theteis no' state
mentol'the material of,whiehtl:le'holding spool is made, and it is
not attached to a base plate, as in Gorton. The Parry patent shows
a srnaUrubber ball without 'any shank and a soft leather tab. The
COlilriof Appeals in the.Cohn suit construed the claim in suit as cov
ering ,a clasp consisting of a, button with a firm shank made of or so
surrounded by any yielding material that in connecti.on with its pro
portioned,rigid loop it would hold the fabric firmly without slipping
or abt.asidn-understrain, and would be adapted for fabrics of different
thicknes~s.

Upon this review of the order-of the court below it is unnecessary to
firtally:pass upon the relevancJ":ofthe four patents last cited to the pat..
ent in ,suit. Taken together, they may remotely suggest the grip or
lock characteristic of the patented device, but they fail to show or sug
gest the firm shank or rigid loop which are essential in the patentecf
construction. We concur in the conclusion of the court below that a
comparison of the prior patents introduced herein with those consid
ered in the Cohn suit does not justify the assumption ,that their pres
ence therein would have induced a different construction of the pat-
ent in suit.

The order is affirmed, with costs.

HENRY HUBER CO. v. J. L. MOTT IRONWORKS.

(Circuit Court of Appeals, Second Circuit September 14, 1903.)

No. 81.

1. PATJl1NTll"INFRINGEMENT-BATH,WATER HEATERS.
The Beaumont patent, No. 555,033, for a hot-water bath tlxtur~, in

view of the prior art and the doubtful utility of the structure, is entitled
only to a narrow constructiOn of its claims, covering oniy the details of
construction, chief of which are 'the independently controlled steam valve,
and a pair of valves,onefor the watt'r and the other for the steam pipe"
connected for simultaneous operation. Claims 1, 2, and 6 construed, and
held not infringed.

Appeal from the Circuit Court of the United States for the South-
ern District of New York. .

For opinion below see 113 Fed. 599.
This '<;ause comes before this court upon appeal from a decree

of the United States Circuit Court for the Southern District of New
York dismissing bill fOl'infringement of patent No. 555,033, granted_
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February 18, 1896, to complainant, as assignee of Thomas C. Beau
mont, for a hot water bath fixture.

Walter S. Logan, for appellant.
W. P. Preble, Jr., for appellee.
Before WALLACE, LACOMBE, and TOWNSEND, Circuit

Judges.

TOWNSEND, Circuit Judge. The patent in suit relates, so far
as this appeal is concerned, to the class of water-heating devices
wherein the water is heated by steam in pipes so arranged that the
steam does not mingle with the water. The stated object of the
alleged invention is to avoid all danger of scalding by providing means
for controlling admission of water and steam so "that the steam can
not be turned on without also turning on water, while the flow of
steam may be regulated, independently of the flow of water to a
greater or less extent." The means employed to accomplish this
result are described generally as follows:

"The improved apparatus has a compound valve for controlling the ad
mission of water or steam to the water-heating and steam passages, consist
ing of a shell having steam and water passages through it, a pair of valves
connected together, and adapted to close the steam and water passages, re
spectively, and an independent valve adapted to close the steam passages
only, so that steam can flow only when both valves are open, and cannot be
turned on without thereby opening the water valve."

The only claims involved in this appeal are the first, second, and
sixth, which are as follows:

"(1) The combination with a water-outlet passage of a compound valve
for controlling the admission of water and steam thereto, consisting of a shell
having two distinct inlet-passages for water and steam, a pair of valves
connected for simultaneous operation, and adapted to close, respectively, the
steam and water passages, and an independent valve adapted to close the
steam passage, whereby steam can flow only when both valves are open,
and cannot be turned on without also turning on a etream of water to be
heated.

"(2) The combination with a water-outlet passage of a compound valve for
controlling the admisslon of water and steam, consisting of a shell having
two distinct steam and water inlet-chambers and outlet-seats therefrom, a
valve-stem and two valves carried thereby, the one closing the steam-outlet
seat, and the other the water-outlet seat, and an independent stem carrying
a valve closing the steam-outlet seat, whereby the former stem controls the
flow of water, and both control the flow of steam, so that the steam cannot
be turned on without also turning on a stream of water to be heated."

"(6) The combination of a valve-shell, B, formed with steam and water
inlet chambers, c and d, and outlet-seats, hand 0, therefrom, valves, i and
p, closing against said seats, respectively, a valve-stem, J, carrying both
said valves, and formed in two sections screwed together, with a valve, p,
between them, and a valve, i, swiveled on the section, q', by means of a
coupling nut, T', engaging the head, t, of this stem-section."

The first two claims cover generally, and the sixth specifically,
a construction comprisinlS a hollow shell divided into two chambers,
one of which is connected with a steam, the other with a water,
supply. These connections are controlled by a compound valve,
consisting of a pair of valves on one stem operated simultaneously
by the handle of one screw, and an independent valve or.. a separate

125F.-60
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stem'i:oiitrolling:the supply of steam, and operated by another: ahd
independent handle and screw. When the stem carrying the two
valves is screwed out, it opens the ,valve connecting with the 'cold
water passage, and permits cold wate~ to flow out' thrqugh the
fa~cet. :&ythe same operation the other valve contlecti~~ with the
steam chamber is unseated,' but steam cannot enter the chamber
until the other independent valve controlling the steam supply is
opened. All the valves are normally dosed. By .. means of this
arrangement the danger of scalding in opening them under ordinary
conditions is reduced to· a minimum, provided the valve joints are
tight.

There. have been three distinct stages in the progress' of, the art
of water heating. In the first devices, cold water was heated by
mixing it with, hot water; later devices mixed it with steam; and the
still later dassof devices, to which the patent in suit belongs, ac
complishedthe result by the external application of heat. The con
struction and arrangement of the earliest devices shows, that their
inventors had the same object in view as that of the patent in suit.
Thus Baldwin; in his patent of 1854, showed a three-way cock so
connected with the cold and. warmwater pipes of a shower bath as
to admit cold and warm water mixed, or cold and warm water sep
arately, and the drawings and normal position of the valve handle
indicate· an artangem~nt in which no warm water could flow until
after the cold water had been fully turned on. Mattson, in his
patent of 1864, provided for such mixing ofwater;a;nd its delivery
by a pump at any temperature desired; such temperature being reg.
ulated by a lever, and in.dicated by a scale. And Blessing, in 1879,
showed how byfi·rst Ellevating a valve stem cold water alone could
be obtained; and how a further elevation produced a mixture of
cold and' hQt, '\Vater a~ any desired t~rriperature. The patent provided
for a further elevation w1Wn hot water only was <:iesired, hut this was
merely an add.itionalpossible advantage in the use of said apparatus.,
The foregoing patents illustrate the means used in the devices of the
first or wafer-mixing. stag,e of tpe art forprotection •a.gainstscaldhlg.
Burnett, in 188I,applied to th,~' art in its second. stage-that of in.:
jecting the, steam into cold water-an apparatus confessedly similar,
except inmechariical details, to that ofthe patent in suit, and there
by confe~~~:dly accomplishedin this class of devices the stated obj~ct
of said pat¢nt. That. this is so appears from an inspection Cl~ the
patent, and Jrom the declarations of Beaumont in the Patent Office
when the original claims of the patent in' suit were rejected on ref
erence to the BUrnett patent. In these circumsta~ces, it becomes
unnecessary to consider the later Tobey and Schaffstadt patents,
which are relevant merely as illustrating the development of the
third stage of the prior art, where water is heated by steam without
mixing with:it: They show that this, idea was not new with Beau
mortt.. Burnett shows that a device wherein you cannot turn on
sfeqm withoufhaving the cold water come at the sanie time was old.
The stilI earlieratt shows practicable devices to prevent scalding.

In view ;cif th~se circumstances, and of the facf that 'tqe apparatus
ofthe;patentin'suit is of doubtful utility; and:does nota;ppea;r ever to
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have been put on the market, the claims can only be so interpreted
as to cover details o.f construction. Chief among these is "the steam
valve, J, for independently controlling the admission of steam," and
"a pair of valves connected for simultaneous operation." Defend
ant's device is operated by a single handle only, on a stem carrying
a single valve connecting with the water supply. Another valve, on
a separate stem, connects with the steam supply, and is normally
closed by a spring. It~ operation depends entirely upon the operation
of the water valve, but between the two there is "play enough to al
low valves to open and close at different times." When the handle
is turned, it lifts the first valve from its seat, and opens the cold
water passage. If the handle be further turned until its stem presses
against the dependent stem of the steam valve, it will open the steam
passage. Therefore defendant's device lacks the "pair of valves con
nected for simultaneous operation," ann the "independent valve
adapted to close the steam passage," of the first claim. For the same
reasons, the second claim is not infringed. The sixth claim, which
is confined by its letters to a specific construction of valve stem, is
not infringed by the radically different construction adopted by de
fendant.

The decree is affirmed, with costs.

flTANLEYRULE & LEVEL CO. v. OHIO TOOt, 00.

(Circuit Court of Appeals, Second Circuit. October a. 1003.)

No. 125.

I. PATlCNTS-INll'RINGEMENT-Pr,ANE IRONS.
The Schade patent, No. 473,087, for a plane Iron, construed, and 1leZd

not infringed.

Appeal from the Circuit Court of the United States for the North
ern District of New York.

This cause is brought here by appeal from a decree of the United
States Circuit Court for the Northern District of New York dis
missing' bill for infringement of complainant's patent No. 473.087,
granted to Edmund Schade April 19, 1892, for a plane iron.

For opinion below see lIS Fed. 813.
Chas. P. Mitchell and J. P. Bartlett, for appellant.
ChasH. Duell and W. A. Mcgrath, for appellee.
Before LACOMBE and TOWNSEND, Circuit Judges.

TOWNSEND, Circuit Judge. The only contribution to the prior
art furnished by the patentee was the idea of placing in an ordinary
plane iron a circular enlargement of the .slot near its lower instead
of its upper end. It would seem that this mere transposition involved
only the exercise of ordinary mechanical skill, as found by the court
below, especially as the prior art showed such circular slots and sug
gested such transposition. Thus, the Smit~ patent of 1878, for plane
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irons,.st13.ted as follow~: .. "AdrcuI'ar enlargeinent Of the slot. Bnear
?H.e or the. ?ther end;:hut this isncit.claimc:d her~ as origiflal." But
It 1S shown in support~f the contentiOn ofmventlOn that such trans
position involved adv<l,'ritages in the use, and prolong'ati~t). of the life,
of the. plane iron, andlhat the patellted plane is of great utility and
has been commercially successful. . . '

We do t19t deem it necessary to 'discuss or determine the question
of patentable 'nOyelty. If it be assumed that the patent is valid, the
issue of infringement herein is disposed of by the limitations intro
duced into the single Claim; which is as follows:

"In a ~Iane, the combin~tioAof: a planE! iron having a longitudinal slot, 4,
with thecircolar enlargement 'at its lower end, sard slot extending up near to
the upper end .of the bit "Without any enlargement at said upper end, and a
laterally adjusting lever having a projecting part fitted to work in the upper
end of said slot, sUbstan.~ially as described, and for the purpose specified."

In the specifications and drawings the patentee describes and shows
a circular slot, and emphasizes the importance of circular shape, as
follows:

"By:mhklng the circular enlargement at the end of the slot, which is near
est the cutting edge, I am enabled to make the plane irons by pressing them
out from sheet steel, and to harden and temper them to a point up to or
beyond the lower edge of this circular enlargement with less liability of
cracking the plane irons at this point, so that fewer irons are lost in harden
ing and tempering, and they are less liable to become cracked or broken at
said point after they are put into use. This is because there are no angular
notches at tJ:le lower end of the slot from Which a crack will 'start."

It thup~iil<ppears that, the,patentee contemplated ,the use of his cir
cular slOt enlargement on the lower,end of sheet-steel plane irons,
designed to be hardened and tempered after said slot had been
punched, and that by his circular construction he proposed to ob
viate the <?Ojectionsa,tten,<!a»t.,upon the use of angu~ar, notches. The
plane ii'ons manufactured by defendant belong to an entirely different
class. They consist. of wrought7iron bodiesprovid~dwith thin stl;ips
or f.acings \of ste'el welde.d to s~id bodies ai1d,serv,in~, to form 'the
cuttmg edge,of the plane,lron., T~~ sl9t enlargements are hexagonaf
in shapej)l'nd are punched in .saidwroughFiron.bodi.es. .The plane
ircH requ'ires no temp~ring after ,said .slot. has been punched, and
there:i:S theref01;e ·no attendantdlffic~ltyby reason. pfcracking at
the angular notches, stith as waS found.in the class onrqns described
in the patent in suit, In the!;e ditcumstances,it wouldl>e,.CIearly out
side the scope of the alleged invention to broaden said claim so as to
exclude the word "circUlar" therefrom, and to include a distinctly
different clil?S~:rof· devices, ,Which successfully' employ' ,the angular
notches, with the use of which the patentee sought to dispense.

The deq~e is:affirmed, ·~ith costs.. ', • ' 1 '

r ,
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UNITED STATES v. SEVERIXO.

(Circuit Court, S. D. New York. !\ovember 3, 1903.)

1. NATURALIZATION-PERJURY IN STATE COURT-JURISDICTION OP' FEDERAL
COURT-STATUS OF STATE TmBUNAL.

Under Const. art. 3, § 1, providing that the judicial power of the
United States shall be vested in one Supreme Court and in such inferior
courts as the Congress may ordain and establish, and that the judges
shall hold office during good behavior, and shall receive a compensation
which shall not be diminished during their continuance in office, state
courts acting in the naturalization of aliens pursuant to the authority
given by Congress remain state tribunals, and do not become in any de
gree courts of the United States; and hence a perjury committed in
such proceedings is an offense against the state, and not the federal
sovereignty, and, in the absence of statute conferring jurisdiction on
the federal courts, is exclusively a matter of state cognizance.

2. SAME-STATUTE GIVING FEDERAL COURTS JURISDICTION.
Act July 14, 1870, c. 254, 16 Stat. 254 [U. S. Compo St. 1901, p. 3654],

entitled "An act to amend the naturalization laws and to punish crimes
against the same," etc.. provides (section 1) that "in all cases where
any oath or affidavit is made or taken under or by virtue of the law
relating to the naturalization of aliens or in any proceedings under
such laws" any person who knowingly swears falsely shaH be pun
ished, etc. Section 4 made the provisions of the act applicable to all
naturalization proceedings before any court, and provided that "the
courts of the United States shall have jurisdiction of all offenses un
der the provisions of this act in or before whatsoever court or tribunal
the 'same shall have been committed." 'When incorporated into the Re
vised Statutes of 1875. section 1 of this act became section 5395 [U. S.
Compo St. 1901, p. 3654], being placed In the chapter entitled "Crimes
against Justice," while the other sections were distributed elsewhere.
Section 4 became section 5429 [U. S. Comp. S1. 1901, p. 3670], and, with
the portion of this section above quoted omitted, was made applicable
only to sections immediately preceding, thus excluding section 5395.
Held that, notwithstanding the changes on revision, section 5395 still
conferred on the federal courts jurisdiction of a perjury committed in
naturalization proceedings in a state court, in the procedure prescribed
by Congress. .

8. SAME-HEQUIHEMEl'T OF STATE STATUTE.
Laws N. Y. 1895, C. 927, p. 742, provides, in addition to the procedure

prescribed by C<Jngress in the naturalization of aliens, that an appli
cation in the form of a petition, accompanied by an affidavit of Sotlle
citizen Who mayor may not afterwards be a witness, shall be filed 14
days before final action, etc. HeM, that perjury in the making of this
affidavit was not punishable in the federal courts under Rev. St. § 5395
[D. S. Compo St. 1901, p. 3654], punishing perjuries occurring in natural
ization proceedings; section 711, cl. 1 [U. S. Compo St. 1901, p. 577]
giving United States Circuit and District Courts jurisdiction of all crimes
and offenses cognizable under the a.uthority of the United States.

Henry L. Burnett, U. S. Atty., and Clarence S. Houghton and
William S. Ball, Asst. U. S. Attys.

Ullo & Ruebsamen (Lorenzo Ullo, of counsel), for defendant.

THOMAS, District Judge. By chapter 927, p. 742, of the Laws of
1895, the state of New York enacted laws for the naturalization of
aliens in the courts of that state in conformity to the rule of naturali
zation establishc;d by Congress, and also added provisions to those
contained in the Revised Statutes of the United States, tit. 30 [U. S.
Compo St. 1901, p. 1329], and, among other things, that there should
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be filed with the court, at least 14 days prior to the hearing for naturali
zation, -an application that "shall be in the form' of a petition, sub
scribed and verified by,the<oath of the applicant, and shall be filed in
tqe !:;ourt t9 which it is presented at.le,astfourteen days J;lefore. final ac
tion thereon shall be had"; and that "simultaneously. with .the presen
tationandfiling of the, p,etition ~erein prescribed andprbvidec;1 Jor,
there shall al~o be filedarl;tffidavl~oh person, who trtustJ>ea cItizen
of the United ,States,a,p,dwhomayor.may not be aperSO,ll whom the
petitioner intends to summon as a witness 'at the final hearing upon his
application to be admitted to becornea citizen of the United States,
which .sai4 ~ffidavit shall'set forth the fun name, residence and occupa
tion of the affiant, and .that the affiant isa citizen of the United States
and is persol1ally well acquainted with the petitioner,and that the
said petitioner will have resided for five years within the United States,
and one y~a1" within the 'state of N ew York, immediately preceding the
return:.da~,·qtthepetition." .The proceeding in the court is initiated
by filing·tmll petition, and upon it all subsequent proceedings are based.

In the present action the defendant was indicted for committing per
jury in·the.affidav~tacconi~an}'fhgso<:h petition, wherein, as charged,
he knowinglyandfalsely.swore that hewas personally well acquainted
with the petitioner, ,and that "the said petitioner will have resided for
five years ''\Yithin the United States, and one year within the state of
New York, immediately pteceding the return day of the petition." The
proceed~ngwas in the County Court of the county of Dutchess, in the
state of New York. Upon the trial the defendant was found guilty,
and now moves for anew trial.

Therear~. two question's involved : " ' '
First.'Wpether a defendant, by committing any perjury in a nat

uralization proceeding in the court of a state, offends the statute of the
United States, to wit:

"Sec. 5395 [page' 3654, U.' S. Comp. St. 1901]. In all cases where. any
oath or affidavit is made or taken under or by virtue of any law relating
to the naturalization of aliens, or in any proceedings under such laws, any
person taking, or making srtch oath or affidavit who knowingly swears false
ly, shall be punished by imprisonment not more than five years, nor less
than one. ;Vear, and by a fine9f not more than one thousand dollars."

Second. Even if section 5395 includes false oaths in a naturalization
proceeding in a court of the state of New York, does it relate to the
preliminary oath of a witness to the petition, which is demanded only
bv the State Statute? '

. Title 30, Rev. St. [page 1329, U. S. Compo St. 190I'] ,among other
things provicles: .

"Sec. 2165. An alien may be admitted to become a citizen .of. the United
States in the follOWing manner. and not otherwise: First. Be shall declare
on oath, before· a: Circuit or district court of tbe United States, or a district
or supreme court, of the, territories, or, a court, of record of any of the
states, having 'common-law, jurisdiction, 'and a' seill and clerk; two years, at
least, prior tob!1il· admission,that it is bona fide his intention to become a
citizen of t1J.e-qn~ted States," .etc.

From the: federal statutes: relating to· naturalization two inferences
have been dta.wn: First. That the stafecourts, while engaged in nat
uralization proceedings; become federal courts, or federal agents, and
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that perjury committed therein is a crime against justice in a federal
court, and is punishable only in such court. This view is illustrated in
People v. Sweetman, 3 Parker, Cr. R. 358 (1857), where the General
Term of the state of New York held that a witness who had committed
perjury in a naturalization proceeding could be punished only in a
federal court, under the federal statute denouncing perjuries. The
opinion denominates the state court an agent of Congress for the pur
pose of naturalization.

In the Matter of Ramsden, 13 How. Prac. 429 (1857), Mr. Justice
Hoffman discussed the relation of the state courts to the subject, and
summarized his view as follows:

"The power of legislation upon this subject existed in the states prior to
the Constitution. The legislation would have been executed in the ordinary
tribunals of justice. The power has been superseded by an act of Congress
passed under the Constitution. Congress adopt the state tribunals as the
agents to exercise the power, as they would have performed it before.
The concurrence of the state Legislatures, expressed or fairly implied, adds
the sanction of the state to this delegation of power. Whether such tribu
nals are bound to act may admit of controversy. That their acts are law
ful if they do so, seems undeniable."

The word "agents," as used in the Sweetman and Ramsden Cases,
cannot mean that the state courts become other or less than courts,
inasmuch as a proceeding in naturalization is recognized as a judicial
proceeding in a court. Spratt v. Spratt, 4 Pet. 406, 7 L. Ed. 897; Ex
parte Frank Knowles, 5 Cal. 300. If the doctrine of the Sweetman
Case be adopted and applied to the action at bar, the county court, up
on the filing of the application, became, as to the proceeding initiated
by it, a court of the United States. The perjury, when committed,
offended a court of the United States, and an indictment could be
found in the proper federal court, but not in a state court.

There is another view, to the effect that courts entertaining nat
uralization proceedings remain courts of the state, so that persons
committing perjury ill such proceedings may be punished under the
laws of the state, although it is neither denied nor affirmed that such
persons could be punished also under the laws of the United States.
This view is illustrated by the decisions in Rump v. C01UJ11onwealth,
30 Pa. 475 (r858); Statev. Whittemore, So N. H. 245, 9 Am. Rep.
196 (r870); and these decisions are expressly approved in the opin
ion in In re Loney, 134 U. S. 372 , 376, 10 Sup. Ct. 584, 586, 33 L.
Ed. 949, where it is said:

"The decisions in the Supreme Court of Pennsylvania and of New Hamp
shire, cited for the appellant, holding that the judiciary of a state has juris
diction of perjury committed in a proceeding for naturalization before a
court of the state, under authority of Congress, tend rather to support than
to oppose our conclusion; for they were put upon the ground that the pro
ceeding for naturalization was a judicial proceeding in a court of the state,
as it doubtless was. Rump v. Commonwealth, 30 Pa. 475; State v. Whitte
more, 50 N. H. 245, 9 Am. Rep. 196; Spratt v. Spratt, 4 Pet. 393, 408, 7 L.
Ed. 897."

According to this view, the state court, while entertaining such pro
ceedings, remains a part of the sovereignty which created it, and does
not become a federal court. The federal courts in instances have en
tertained actions to punish witnesses charged with perjury in nat-
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uralization proceedingsincstate courts. In United States v. Lehman
(D. C.) 39 Fed. 49(l889),it'was held that a person acting as a wit
ness as to the residen~e of the applicant; pursuant to Rev. St. § 2167
[U. S. Compo St. 1901, p. 1332J, and swearing falsely in regard there
to, was liable tb the petialty prescribed in section 5424 [D. S. Compo
St. 1901, p. 3668] ,whichrelates, among other things, to "falsely
making, forging, or counterfeiting * * * any oath, * **
or other instrument, * * * required or authorized by any law
relating to or provided for the naturalization of aliens." The ques
tion now under diseussion was not raised, but it will be seen later
that section 5429 [U. S. Compo St. 1901, p. 3670] gives the federal
court such jurisdiction over offenses' included in section 5424. The
decision was on demurrer to the indictment. Later (United States
v. Lehman [D. C.] 39 Fed. 768) it was concluded that the offense
of perjury is punishable not by section5424, but by the above-quoted
section 5395 of the Revised Statutes [U. S. Compo St. 1901, p. 3654],
which, as will appear, section 5429 does not include.

In United States V. Power, 14 Blatchf. 223, Fed., Cas. No. 16,080
(1877), Judge Benedict decided that the city court of Yonkers, N.
Y., had jurisdiction of naturalization proceedings. The question
arose upon an indictment found in the Circuit Court of the United
States for perjury alleged to have been committed by the defendant
in the city' court. The jurisdiction of the Circuit Court was not
questioned.

Thus far it appears that the General Term of the Supreme Court
of the state of New York held that federal courts had exclusive ju
risdiction of perjuries committed in state courts in naturalization
cases, because they become federal courts or agents of Congress;
that Mr. Justice Hoffman, of the Superior Court of New York,
also regarded state courts as agents adopted by Congress; that
the courts of two states have held, with the approval expressed in In
re Loney, supra, that the state courts had jurisdiction, as the pro
ceeding was in a court of the state; and in the cases of Lehman' and
Power an unchallenged jurisdiction was exercised. In Re Loney,
134 U.S. 372, 10 Sup. Ct. 584, 33 L. Ed. 949 (s. c. [C. C.] 38 Fed.
101), Loney was arrested for trial before a state tribunal on a charge
of perjury, alleged to have been committed in testifying as a wit
ness in a contest fora seat in the House of Representatives of the
United States. The contention in behalf of the state jurisdiction
was that, as the oath was taken before a notary public, a state offi
cer, the state court had jurisdiction. But it was held by the federal
courts that~ although he was a state officer, he had no jurisdiction
to administer an oath in the matter before him, except pursuant to
the law of the United States, and therefore that he was a person
competent to take an oath, and authorIzed so to do by the law of
the United States. Hence the case was within the general section
5392, Rev. St. [page 3653, U. S. Compo St. 1901], relating to per
juries. In the opinion Mr; Justice Gray says:

"But the power otpunishlng: II. witn,ess ,for testifying falsely In a judicial
proceeding belongs pecuUarly to the government in whose tribunals that
proceeding is had. It is eliI,sential to tbe impartial and efficient administra-
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tion of justice in the tribunals of the nation that witnesses should be able
to testify freely before them, unrestrained by legislation of the state, or by
fear of punishment in the state courts. * * * A witness who gives his
testimony, pursuant to the Constitution and laws of the United States, in a
~ase pending in a court or other judicial tribunal of the United States,
whether he testifies in the presence of that tribunal or before any magistrate
or officer (either of the nation or of the state) designated by act of Con
gress for the purpose, is accountable for the truth of his testimony to the
United States onl~'; and perjury committed in so testifying is an offense
against the public justice of the United States, and within the exclusive
jurisdiction of the courts of the United States, and cannot, therefore, be
punished in the courts of Virginia under the general provision of her stat
utes."

In this very opinion is found the statement, earlier quoted, that a
naturalization proceeding severally in the courts of Pennsylvania
and New Hampshire "was a judicial proceeding in a court of the
state." It will be observed that in the Loney Case the proceeding
and purpose and subject-matter thereof were entirely federal, and
that a person belonging to a designated class of Union officials in
the state was adopted and empowered by Congress to take evidence
to be returned to the House of Representatives of the United States.
In the action at bar the case is different. No department of the
national government was related to the record or proceedings that
were taken in the county court. The proceeding began and ended
in that court. In the Loney Case the person taking the evidence
to report became a federal officer. But the state court cannot be
<:ome a federal court for the purpose of naturalization.

Section 8, art. I, Const. U. S., empowers Congress to "establish
an uniform rule of naturalization, and uniform laws on the subject
vi bankruptcies throughout the United States." This means that
Congress should make uniform rules whereby aliens may become
dtizens of the United States and of the state where they reside.
Amendment 14, Const. ; Cassies v. Ballou, 6 Pet. 761,8 L. Ed. 573..;
Slaughter House Cases, 16 Wall. 36, 21 L. Ed. 394; Boyd v. Thayer,
143 U. S. 135, 12 Sup. Ct. 375, 36 ~. Ed. 103. Article 3, § I, of the
Constitution, provides:

"The judicial power of the United States shall be vested in one Supreme
{Jourt, and in such inferior courts as the Congress may from time to time
ordain and establish. The judges, both of the supreme and inferior courts,
shall hold their offices during good behavior; and shaH, at stated times, re
ceive for their services, a compensation, which shall not be diminished dur
ing their continuance in office."

The present inquiry is not whether Congress could confer jurisdic
tion in naturalization proceedings upon the state courts; but whether
in so doing it vested judicial power in an authorized federal court.
The Constitution vests the judicial power of the United States in the
Supreme Court and inferior courts such as Cong-ress may "ordain and
establish." Congress did not "ordain and establish" the County Court
of the county of Dutchess. Const. art. 3, § I, plainly refers to an in
ferior court that owes its life to an act of congress. But look farther
at this section. It provides that "the judges, both of the supreme and
inferior courts, shall hold their offices during good behavior; and
shall, at stated times, receive for their services a compensation, which
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shall. not be 'diminished during their continuance in office.·J ..',This
m~arts,tn.a,tn~e federalPow,er shanap.'. point the judges.'. ca.tticle 2,§ 2).
supervise their behavior, and remove ,them for bad behavior; and that
it shall make compensation for their services, and shall not diminish
the. same, during their continuance in office. The section does not
mean t1wtCongress can convert into a federal court a state court,
orqainedand established by a state, wh~ch can act on the subject dele
gated only by sufferance of the state, and whose judges are paid and
removabl~'ibY'the state alone. To assert that the County Court of
the county"of Dutchess was a federal court is tc> offend article 3, § I.
of the Constitution of the United States, in every sentence and phrase
there('lf. In State v. Whittemore, supra, it is said:

"In the present case the oath was taken to'l:>e used in a proceeding in a
state court, whose ofllcersw-ere appointed solely' by state authority. The
proceeding was, mone sense, under the laws of the United States; but it
was carried. Qn in the state.c,ourt only by the sufferance of the state. The
state i$ under :no obligation t9 furnish tribunals to aid in the administration
of the natur~Jizatlon laws of Congress. and may prohibit its courts from
entertaining jurisdiction ofappiications for naturalization. Stephen's Peti
tion, 4 Gray, 659; Beavin's Petition, 33 N. H.89,"

This opinion further quite properly calls attention to the spectacle
of a court of ,the state dependent upon the officer of another jurisdic
tion for prosecuting perjuries committed in its court. In Rump v.
Commonwealth, supra, the learned judge said:

"Although such cases arise under the Con$tltution and laws of the United
States, yet. because the$e are part of the law of the land, and merely give
the rule for the exercise of our admitted $tate functions, our state courts
may entertain :this jurisdiction."

It is concluded that state courts, while entertaining jurisdiction in
naturalizati\>n proceedings, remain state courts, and that perjury com
mitted by a ,witness in such a proceeding is punishable by the sover
eignty whose justice it offends (that is, the state court); and that the
federal court cannot entertain jurisdiction in the absence of a federal
statute conferring it.

An attempt will not be made at this time to discover a maintain
able theory whereby Congre$'il was enabled to permit the state courts
to share with the federal courts jurisdiction in matters of naturaliza
tion. That it had such ability has been doubted rarely. Indeed, the
Supreme Courtbf California considered ~hat the exclusive jurisdic
tion must be vested ill the state courts. Ex Rarte Frank Knowles,S
Cal. 305. While the legislative authority is vested exclusively in Con
gress (Kent's Commentaries, vol. I, 396, 400; Chirac v. Chirac, 2
Wheat. 259, 4 L. Ed. 234; Houston v. Moore, 5 Wheat. 49, 5 L.
Ed. 19; U. S. v. Villato, 2 Dall. 370, Fed. Cas. No. 16,622, 1 L. Ed.
419; Boyd v. Thayer, 143 U. S. 160, 12 Sup. Ct. 375, 36 L. Ed. 103),
the state courts could be permitted to share jurisdiction for the ad
mission of citizens to the political bodies of the United States and
of the state of residence, unless it should be concluded that it was a
judicial power exclusively vested in the courts of the United States.
It has been decided that the judicial power is of such a nature that it
may be committed to the state courts. In the Matter of Ramsden, 13
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How. Prac. 429 (1857); Ex parte Frank Knowles, 5 Cal. 305. This
phase of the subject may be left at this point for a discussion of the
question whether Congress did provide a statute for the punishment
in the federal courts of perjuries committed in courts of a state in nat
uralization proceedings.

Therefore the next inquiry is whether section 5395 is applicable
to perjuries in state courts. This leads to the discussion of a ques
tion made the more obscure by the manner in which the federaf
statutes have been enacted, revised, and repealed. At the first
view there would be hesitation in concluding that Congress intend
ed to punish perjuries in naturalization proceedings, committed in a
court foreign to its governmental jurisdiction, against another and
independent sovereignty, thereby making its penal statutes applicable
to offenses committed against the justice of a separate state. But
it is precisely what at a time, and for a time at least, it did do in
plainest terms by Act July 14, 1870, c. 254, 16 Stat. 254 [U. S. Compo
St. 1901, p. 3654]. The first four sections relate specifically to
naturalization. In 1875 they were embodied in the Revised Stat
utes, as follows:
Act of 1870; Revised Statutes.

Section 1 ••••.•••••••.•••..••.•••••..•.....•..•..•..•.•. Section 5395
" 2 •.......•....••. 01 •••••••••••••••••••••••••• , • • • " 5424

.. 5425
" 5426
.. 5427

.. 3 .. 5428

.. 4. ........•...•................................. .. 5429

See Rev. St. (Ed. 1878) Reference Index, p. II49 [u. S. Compo
St. 1901, p. 3831].

The language and provisions of the sections of the act of 1870,
as carried into the Revised Statutes hU. S. Compo St. 1901, pp. 3654,
3668-3670], are practically the same, with the exception of section
4, which, in the act of 1870, was made applicable to the three sec
tions which preceded it, while, after being carried in part, but shorn
of certain definite language, into the Revised Statutes, it was made
applicable only to sections 5424-5428, inclusive, formerly sections 2
and 3 of the act of 1870. This excluded section 5395, formerly sec
tion I of the act of 1870, from its provisions. The doubt occasioned
by this' change will appear from the language of section 4 and the
use made of it in the Revised Statutes. Section 4 reads:

"Sec. 4. And be it further enacted, that the provisions of this act shall
apply to all proceedings had or taken, or attempted to be had or taken,
before any court in which any proceeding for naturalization shall be com
menced, had, or taken, or attempted to be commenced; and the courts of
the United States shall have jurisdiction of all offences under the provisions
of this act, in or before whatsoever court or tribunal the same shall have
been committed."

In the Revised Statutes, section 5429 [U. S. Compo St. 1901, p.
3670], as substituted for section 4 of Act July 14, 1870, 16 Stat. 255,
c. 254 [U. S. Compo St. 1901, p. 3670], reads as follows:

"Sec. 5429. The provisions of the five preceding sections shall apply to
all proceedings had or taken, or attempted to be had or taken, before any
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l1o~rt in ,wbieb any proceeding for naturalization may be commenced or at
tempted to be commenced."

The histpry is this: Until 1870 Congress had enacted no special
statute relating to perjuries in naturalization proceedings. In that
year it did enact section 1 of the act of July 14, 1870 (16 Stat. 254,
c. 254[U. S. Compo St. 1901, p. 3654]), covering the subject of per
juries irisuch proceedings, and two other penal sections, relating
in other respects to naturalization. Section 4 was sufficiently broad
to give the.jederal courts jurisdiction of offenses denounced by such
sections, whether arising in a state or federal court. In 1875 Con
gress enacted penal sections 5395,5424, 5425, 5426, 5427, 5428, 5429
in place of sections 1 to 4 of the act of 1870, By section 5429 it
made sections 5424-5428 applicable to "all proceedings had or taken
or attempted * * * before any court in which any proceeding
for naturalization may be commenced or attempted to be com
menced." This excludes section 5395. Is this clear evidence that
Congress did not intend that section 5395 should longer apply to
perjuries in courts other than federal?

Section 1 of the act of 1870 in language and substance is sub
stantially embodied in section 5395; but to section 1 as it existed
sectiol14was added. That section is in part re-enacted so as to ex
clude section 5395. Hence, in terms, section 5395 stands as section
1 in the act of 1870 would have stood without the help of section 4.
But the act of July 14, 1870 (chapter 254) was "An act to amend
the naturalization laws, and to punish crimes against the same, and
for other'purposes." The naturalization laws (title 30), thus amend
ed, related to proceedings before state courts as well as federal
courts. Hence section 1 should be construed as amendatory of
title 30, and applicable to state courts mentioned therein, irrespective
of section 4, which is technically surplusage, but practically a useful
aid to iqferpretation. This conclusion is helped by the language of
section 5395, which provides:

"In all cases. where any oath or affidavit is made or taken, under or by
virtue of any law relating to the naturalization of aliens, or in any proceed
ings under such laws, any person ... ... ... who knowIngly swears falsely
... ... ... shaH be punished," etc.

An oathrequir~d by title 30, Rev. St. [page 1329, U. S. Compo
St. 1901], i!Jtaken in "any (a) proceeding under such laws." Ex
cept for stich laws it could not be taken, nor, if. falsely and know
ingly taken, could it be the basis of a charg-e of perjury. Considering
this language t~atthe act of 1870 is by thetermsofits title amenda
tory of the naturalization laws, that the offense of perjury in nat
uralization proceedings in any court was made· cognizable by the
federal courts by the act on which the revision is' based, it is con
cluded that section 5395 is applicable to .perjuries ,committed in
naturalization proceedings in the state courts, when the oath is, re..
quired by the federal statute. This conclusion is reached notwith
standing the fact that section 4 of the act of 1870 was only in part
carried into the Revised Statutes, alld such part made applicable to
;lll the new sections except section 5~95. This probably arose froni'
the fact that it would not broaden, although it would make more
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definite, the terms of section 539S, and from the further fact that
section 5395 was placed under the chapter relating to "Crimes against
Justice," while the other sections were distributed to the chapter
relating to forgeries, frauds, etc., thereby separating sections that
had theretofore fallen under a common title.

Whatever view may be taken of the foregoing discussion, the false
oath taken in the case at bar was not one authorized or demanded by
the feder;:tl statute. It was an oath added by the state law as a con
dition precedent to the exercise of the jurisdiction tendered by the
federal statute to the state tribunal. It is true that in the Southern
and Eastern Districts of New York a petition verified by an appli
cant must be presented as the initiatory step in naturalization pro
ceedings, but such federal courts are permitted to establish each its
own rules of practice, not inconsistent with certain other rules and
statutes, and such rules have the full force of law. Section 916, Rev.
St. [page 684, U. S. Camp. St. 1901]. The state law requires a simi
lar application, but demands that it be accompanied by the affidavit of
a person who can and shall testify to such residence of the applicant
as must be proven on the return day to entitle him to naturalization
pursuant to the federal statute. There is nothing in the federal stat
utes that requires the preliminary oath that was violated, and, tested
thereby, it is extrajudicial and immaterial. The witness whose affida
vit accompanies such pe..tition mayor may not be the witness who
shall be present in court, nor was the defendant at the time of making
or filing such oath doing an act stated or contemplated by the federal
statutes.

The question now is whether section 5395, Rev. St. [page 3654, U.
S. Camp. St. 1901], contemplates an oath or affidavit which is com
manded by a state statute and is not demanded by the United States
Statutes; that is, does the United States undertake to punish a breach
of its own law and also any breach of the law of the state? Does the
state law become also a federal law because it pertains to a court that
is enabled to enforce some other cognate federal law? Had the de
fendant done the precise thing for which he has been convicted pre
vious to the passage of the state act, he would have done an act re
quired by no statute, federal or state, and could not be punished. The
state statute has since placed upon him the necessity, and to that stat
ute, and to the government creating it, he alone owes duty in taking
the steps commanded by that statute. United States v. Grottkau (D.
C.) 30 Fed. 672, decided that the Revised Statutes of the United States
(section 5395), which provide for punishment by fine and imprison
ment where any person knowingly swears falsely in an oath or affida
vit made or taken under any law relating to the naturalization of
aliens, are to be construed to refer to oaths which the naturalization
law requires or authorizes a party to take; and that where the oath is
extrajudicial,and not required or authorized by law, perjury cannot be
assigned. Whatever disagreement there may be with the conclusion
that the oath in that case was extrajudicial, and related to immate
rial matter, although it accords with the decision in In re ---, 7
Hill, 137, 139, there can be no doubt that, if it was extrajudicial, no
aetion for perjury could be based upon it.
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The ·tontention· of the· government is that section· 5395, Rev;' St.
{page3654,:U.S. Compo St. 1901]:,means'that a person shall be guilty
of perjuryiwho violates any law of the United States or any law of a
statebyswearlng falsely respecting any matter required by either of
such laws. By the statutes of the United States the Circuit and Dis
trict Coutts have jurisdiction, exclusive of. the courts of the several
states, "of all crimes and offences cbgnizable under the authority of
the United States." Revl St. § 7II j cl. I [U. S. Compo St. 1901, p.
577]. The taws of theUl:1ited States do notniake it an offense to
testify as the defendant' didiri the present instance, nor did the stat
ute intend to command that it wduld punish any person who commit
ted perjury in a state court in reference to any matter that the Legis
lature of that state had required to be proven or should in the future
require to be proven in naturalization proceedings. It was a mat
ter that related entirely to the practice; of the court, and was not sub
stantivelyconrtected with any duty which the federal statutes imposed
upon the state court or 'witnesses in that court. This· suggested in
corporation of the state law into the federal law, both as to past and
future, for the purpose of making infraction thereof punishable by
the United States, is not approved.
, The exclusive power of Congress to 'establish a uniform rule of nat
uralization has not been considered in the present connection. But, if
it be claimed that the requirement of the state statute was an addi
tion to the existing law relating tortaturalization, it would be a suffi~

cient answer that the state has no power to enact it, as it was deprived
of such power by the federal Constitution, as the cases already cited
illustrate. But it is not necessary to hold that a state, as a condition
of allowing its courts to entertain naturalization proceedings, may not
regulate its' practice and punish suitors who knowingly violate by
false oaths the requirements of its statutes relating thereto, provided
the "rule of naturalization" enacted by Congress is not varied. It is
enough that the new requirement does not become a part of the fed
erallaw, and that any disobedience thereto must be punished by the
sovereignty offended. What the defendant did he did in a court or··
dained and established by the state of New York and its Constitution,
respecting a matter prescribed by such state, and unprovided for in
the federal law, before a judge neither appointed nor compensated
by the United States, but by the state, and holding his office for a
term of years, and not during good behavior, and in no wise account
able or owing official duty to the United States.

It follows from'the foregoing views that a new trial must be lrrant-
ed. ' .

BRYCE ;v. /SOUTHERN RY. CO. etal.
,... ,

(Circuit Court, D;South Carolina. November 27, 1903.)

1, CARRIERS-INJURY TO P ABSENGER-P ARTIES-SERVANT8-JOINDER-PLEADING.
Where an engineer and conductor of a railroad train were joined With

the railroad company as defendants in an action for injuries to a pas
senger from the derailment of the train, the averment of the accident
and injuries reSUlting ther:efrom to the plaln~ilr, thoughsutlldent to,COJ1-
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stitute a cause of action against the railroad company. was insufficient as
against the engineer and conductor.

2. SAME-LIABILITY OF SERVANTS.
Servants of a railroad company in charge of a train on which a pas

senger was injured are not personally liable to such passenger for the
injuries sustained unless the injury resulted from the misfeasance and
positive wrongs of such servants.

On Rehearing.
For former opinion, see 122 Fed. 709.

SIMONTON, Circuit Judge. This case now comes uIl on a mo
tion for rehearing the order refusing to remand the cause. The im
portance of the question involved, and the weight of the arguments
of counsel upon the motion, demand and have received most careful
consideration. The whole question has been studiously reviewed.

The cause of action is injury to a passenger upon the Southern
Railway arising from the derailment of one of its trains. The de
fendants to the action are the corporation itself and the conductor
and engineer of the train. The complaint prays judgment against all
the defendants. It charges that the accident occurred from the neg
ligence of the defendant company, and further charges that at the
time and place when and where the plaintiff was injured as aforesaid
the defendants Edward Bird was the engineer and James Harling
was the conductor, servants of the said Southern Railway Company,
in charge and control of said train respectively as engineer and con
ductor of' said train, and that the negligence of the said Southern
Railway Company defendant was done by and through its said serv
ants and other of its servants then and there in its employment, and
said negligence was the joint negligence of all the said defendants.

It is clear that, so far as the Southern Railway Company is con
cerned, the allegations of the complaint are sufficient to hold it re
sponsible for the accident if they be established. This railway com
pany is a common carrier of passengers. It is bound by contract
with the plaintiff, a passenger, to carry him safely. He was not
carried safely, and the policy of the law throws upon the carrier the
burden of proving that the failure of its contract did not arise from
negligence of any agents of the corporation. The Supreme Court
of South Carolina, in Steele v. Railway, 55 S. C. 389, 33 S. E. 509,
74 Am. St. Rep. 756, states the rule and its reason very clearly:

"The reasons for the rule are: First. The contractual relation between
the carrier and passenger, by which it is incumbent on the carrier to trans
port with safety; hence the burden of explaining failure of performance
should be on the carrier. Second. The cause of the accident, It not exclu
sively within the knowledge of the carrier, is usually better known to the
carrier, and this superior knowledge makes it just that the carrier should
explain." (Evidently the court proceeds upon this idea. The knowledge of
every agent of the carrier, not only as to the conductor of the train as the
agent in control of the train, hut as to the condition of the roadbed by the
other agents whose duty it is to keep up the roadbed, is in law the knowl·
edge of the carrier.) "Third. Injury to a passenger by a carrier is some
thing that does not usually happen when the carrier is exercising due care,
hence the fact of injury affords a presumption that such care is wanting."
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This rule, as has been said, is()tle ¢reated and estab1i~hedby the
policy of the law. Carriers are clothed, with important privileges,
They servethepublic. In the~el."cis~'·6fthese privi1(:gesi~nd this
~ervice they are held to a responsibilityrpuch more strict' than that
imposed upon individuals. If an.injury occur to one of the public,
who has entered into contract with the carrier, the law demands
from the carrier an explanation and excuse for it. The bare fact
of the breach of the contract puts the carrier on the defensive. The
assertion in the complaint that the injurj' arose from negligence of

h
the'dcarrier is. enough, to requir~ an ~xplanation a:nd defense at its
an s., " , "
But this complaint goes farther. " It seeks damages not only from

the Southern RailwaY,but also ,from two individuals, it~,servants,
and bases its demand upon the, 'al'f~gation of negligence' on the part
of these servants with bther of th~ servants of the railway company
then and there in its employmen~ ,whi<;h negligence was . the joint
negligence of all the said defenaa'I}ts.' ,The, facts constituting such
negligence upon the part of these tWb'individuals and other of the
servants olthe railway 'company tHen and there in its employment
are not set forth. There was here no 'contractual relation between
the plailltiff and these two men; n(j"presumption of law arising from
the policy of the law against them. They are called updn to defend
themselves, and can be called uport to defend themselves only in
the sameway as if the carrier was 110t a party in the suit with them.
The rule in the suits against individuab, for injury is stated in Shear
man & Redfield on Ne~ligence (2d Ed.) § 5. 'I'he mere fact of an
injury having been suffered is not enough to establish a charge
of negligence against the person causing the injury. No one is re
sponsible for an injutytatised purely by inevit,able accident while
he is. engaged in a lawful business, even thou~h.th~ injUry was the
direct consequence of his own act, and the lllJured party was at
the time lawfully employed, and in'al1 respects free from fault. "Still
less can a charge of negligence be sustained by the bare fact of the
injury, when at the same time it is said that the negligence was also
the negligenee of other servants beside themselves;" The same aU
thor, at sectibn 12, says: '

"The burden of proof in' an action upon negligence rests upon the party
charging it. • • • It is Dot enough for him to prove that he has suffered
loss from some event which happened upon'the defendant's premises, or even
by the act or omission of the defendant. He must also, prove that the de
fendant by such act or omission violated a. duty resUngUPPD him. [And
if he must 'prove, lie must, first allege.] There is a 'classot. cases, which con
stitute an apparent exceptiol1 to the rule; such- as actions against a carrier,
etc. But _t",hel'e ca,ses are ,n,,o,t rea,I except,iODS. The, defen,ds.nt in such cases
is under a. positive obligs.tion to deli;ver safely the thing committed to
him. exceIltu'nder peculiar circumstances beyond his control. His failure
to deliveraafely puts him prima facie in the wrong, and it is for him
to prove the, exceptional circumstances which excuse him. But, when. no
special relation exists, 'thepresumptioD is that the defendant has complied
with all the obligatjODS which rest equally upon every, man, and if he has
not the plaintiff must prove it. He must, for this, purpose, prove facts from
which it can be ascertained with reasonable certainty, what particular pre
caution the defendant ought to have taken, but did not take. And he must
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also prove facts from which it can fairly be Inferred that the defendant's
negligence caused the injury complained of."

And, as has been said, if he must prove these facts he must first
allege them.

It must be observed that a personal liability is sought to be thrown
on these two defendants simply from the fact that an injury was oc
casioned to the plaintiff by reason of the joint negligence of the car
rier, of these two defendants, its servants, and others, the servants
of the carrier, then and there in its employment. The facts upon
which this conclusion is based are not stated. How can these two
men prepare their defense until they are informed where they were
negligent? Was the train running at an inordinate speed? Was
the engine taken on the run in a defective condition, which should
have been known to the engineer, the defendant? Was the roadbed,
track, or were the rails, defective from any negligence of others
the servants of the carrier? For such charges they could prepare
themselves, and could seek an escape from present liability. And
to a knowledge of such facts they were entitled. It is true that in
Danner v. Railroad, 4 Rich. Law, 336, 55 Am. Dec. 678, the judg~

delivering the opinion says that the mere proof of the injury in a
suit against the engineer would be prima facie evidence that the act
was done willfully. That was a case against a railroad company.
It held as a matter of evidence that the burden was on the company
to prove that there was no negligence on its part or that of its
agents. And that, too, is a rule based on public policy. And even
then the rule is of limited application. See Wilson v. The R. Rd.,
IO Rich. Law, 53; Richardson v. R. Rd., 55 S. C. 334, 33 S. E. 466.
This expression of the judge is clearly obiter dictum. So also in
Stokes v. Saltonstall, 13 Pet. 181, IO L. Ed. 115. The court says
that there was a presumption of negligence against the driver of a
stage coach when the coach was upset. But that was a suit against
a carrier, and, the accident having happened, the policy of the law
presumed negligence in the carrier whether the act was his or his
agent's. And then, too, the fact on which the negligence was based
was stated-the unskillful driver. The case also turns upon the
contract of carriage, a warranty that, so far as human foresight or
skill can go, the passenger would be carried safely. That warranty
was broken, and the burden was on the carrier.

There is another point of view in considering' this question: Should
the facts constituting the negligence be alleged when it is sought
to make these two agents, the conductor and the engineer, person
ally liable jointly with their principal? An agent or servant is not
always personally liable to third persons for negligence. When he
is charged with negligence the facts must be stated wherein the neg
ligence consisted-whether in the omission of an act he should have
done, or in the commission of an act he should not have done.
Judge Story, in his work on Agency (9th Ed.) §§ 308, 309, states the
law on this subject, which comes with all the authority of his name:

"We come, in the next place, to the consideration of the liability of agents
to third persons in regard to torts or wrongs done by them In the course

125F.-61



962 125 ll'EDERAJLREPORTEB.

of their agency. .•. • -And here' the distinction ordinarily is taken be
tween acts of misfeasance, or positlVewrongs, and nonfeasance, or mere
omissions of duty, by private agents, * * * The master is always liable
to third persons for the misfeasances' and negligences and omissions of duty
of his servants in all cases within the scope of his employment. So a prin
cipal is also liable to t~i1..d persons for like misfeasances, negligences, or
omissionjil otduty of his agent; leaving hiln to his remedy over against the
agent in all cases when the tort is' of such a nature as that he is entitled
to compenSation. * * * The agent is also liable to third persons for his
own. misfeasances and positive wrongs. .But he is not liable to third persons
for his 0'Yn' nonfeasances or omissions of duty in the course of .bis employ
ment. .aia Jillb~lity in thejile latter case,s is solely to his principal. * * *
Hence thE! gimeral maxim' is to all such negligences and omissions of duty
in the c.il's~: orprivate agency, respondeat superior. * * * The distinction
thus' propounded between misfeasance and nonfeasance between acts of di
rect. posi~~~wrongs and mere.negillcta of agents as to their personal liability
ther~tor .rnll-Y seem nice alld. artificial, and partakes not a little, perhaps, of
the subtl~ties and overrefinement of the old doctrines of the common law.
It seems';' however, to be founded on, this ground: Ko authority whatever
from a superior to an inferior can furnish the latter a just ~efense for his
own positive wrongs or trespasses, for no man can authorize another to do
n posi:tivewrong. But ibresp,ect to nonfeasances, or D;lere neglects in the
performance ,of duty, the tesponsibility therefor must arise from some ex
press or implied obligation between particular parties standing in privity of
law or contract with each other, and no man is bound to answer for any such
violations of duty or obligation except to those to whom he has become di
rectly bl)U.I~d or amenable for his conduct."

It would seem, therefore, that the conclusion heretofore reached in
this case that, in order' to require the two defendants, Edward Bird,
the engineer, and James Harling, the conductor, to answer person
ally in this case" something more than the charge of negligence or
joint negligence with the railway company must be made. The
facts upon which this charge is made must be stated.

The motion to remand after rehearing is refused.

WILSON v. FREEDLEY.

(Circuit Court, D. Vermont. November 17, 1903.)

1. CONTRACTS-BREACH-ELEMENTS OF DAMAGE-VERDICT-FoRM.
Where, in an action for breach of conh'act, plaintiff's damages were

alleged under four heads-for defendant's failure to supply water, for
defendant's failure to provide a derrick, for failure to transport coal,
and for denying an' option to do certain additional work-a verdict
finding in fa.vor of plaintiff, and finding a specific sum of damages
separately under each of such heads, was not erroneous.

2. SAME-EvtI)E~CE.

In an action for breach of a quarry contract, evidence held insufficient
to support a verdict in favor of plaintiff for not furnishing water and a
16-ton derrick, as provided by the contract.

8. SAME-WORK A~D LABOR-QUASI CONTRACT.
Where a contract for the quarrying of marble required plaintiff to

uncover and quarry not less than 50,000 cubic feet during the year 1901,
and that, if he uncovered more than such amount, he should have an
option of quarrying it on the same terms, and, by reason of his failure
to quarry the amount reqUired, he forfeited his right to the option, but
he did. certain additional uncovering which was beneficial to defendant,
the owner of the quarry. plaintiff was entitled to recover for the benEr
fit so conferred.
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WHEELER, District Judge. The defendant owns a marble quar
ry on the side of a mountain, which was supplied with water from a
Harwood spring higher up, through a three-quarter inch pipe about
two-thirds of the way, and a half-inch pipe the rest of the way, and
a derrick at the head of a gravity railroad, by which quarried blocks
of marble are taken to his mill at the foot of the mountain below.
He contracted in writing with plaintiff for uncovering good marble
in a part of the quarry in 1901, and quarrying and delivering on
cars not less than 50,000 cubic feet of marble (2,000 cubic feet in
April, and 6,000 in each month after), in blocks of "random sizes,"
at 45 cents a foot, monthly, with a deduction of IO cents a foot for
any deficiency in any month; and he agreed to furnish a derrick
for the use of the plaintiff at the head of the railroad, "sufficient to
handle blocks of 16 tons weight"; to furnish a supply of running
water at the quarry, equal to two-thirds the amount that could be
obtained by a three-fourth inch pipe all the way from the Harwood
spring, and to transport promptly by the gravity road supplies re
quired by the plaintiff; and that, "if the plaintiff uncovered more good
marble than the 50,000 feet required, he should have an option of
quarrying it upon the same terms." The plaintiff uncovered in the
spring what was estimated to be necessary for quarrying the 50,000
feet required, and quarried and delivered up to December 31, 43,707
feet, from the price of which there was deducted, without objection,
10 cents a foot on 31,231 feet for monthly deficiencies. The de
fendant required the plaintiff to quit December 31st, and denied his
right to quarry further under the option. This suit is brought for
damages for not supplying water, for not furnishing a I6-ton derrick,
for not transporting supplies promptly, and for not allowing the op
tion.

As to not furnishing water, the plaintiff testified:

"Q. Did that cause you any delay? A. Yes, sir. Q. How-to what extent?
A. In the month of March we were shut down eight days, in May we were
shut down four days, and in the balance of the season we were shut down
a day at a time for not less than 10 days all told-the balance. Q. Making,
in all, how many daj's' loss'! A. Making, in all, 22 days. We quarried an
average of about 200 feet a day on the average, and it would have made a
difference in our output through the year of about 4,400 feet. Q. You say
you could have gotten out that amount more if he had complied with the
contract in this respect'! A. Yes, sir; very easily gotten it out. Q. And the
amount of loss to you in that failure to quarry that amount is how much '!
A. I lost a profit on 4,400 feet at 15 cents a foot, which would be $660. I
paid damages 10 cents a foot, which would have been $440; and the repairs
that I was compelled to make on the boiler, in the shape of fiues, and labor
in putting tbem in, amounted to $225 more. I put in 100 new fiues, and 50
fiues that had been taken out, and a new piece welded onto the end. The
new fiues cost $1.25, which would be $125, and tbe old fiues cost 50 cents
apiece to bave a new piece welded on. Q. Making a total of how mucb '!
A. The work of putting them in cost about $75, making a total of $225 on the
tIues. Q. And how much on the other? A. Making, all total. $1,325."
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As to the derrick, the plaintiff testified:
"DerIick not capable of hoisting 16 tons.. Small-only 6 guys. Mast not

sound. Cbanged the power. We were compelled to get out blocks much
smaller. COUld not measure to the limit. We quarIied 619 blocks in tbe
year of tbis contract, and the average 619 blocks was 70 cubic feet to the
bloCII.. ~f we had been able to break our blocks, with the idea of being able
to handle 16 tons at the wheelhouse, I don't think-in fact, I know-there
would have been no trouble in making our average 100 feet to the block,
and, instead of having 619 blocks, wes1l.ould have had about 182 less. Q.
Now, on that 182 less, what would have been the gain, or what was the loss
per block? A. 437 blocks at 100 feet would have made the same amount
whicb we quarIied with 619. • • ."1,092 feet which we lost at 45 cents
per cubic foot, $491. On this 1,092 feet, we were obliged to pay damages of
10 cents a cubic foot under the contract for the deficiency, which, at 10 cents
a foot would have been $109.20. Then the extra expense of quarrying and
handling 182. blocks, which would not have been necessary if we had had
sufficient' power,1 placed at $1 a block, $182. The total foots up $782.20.
Q. That inclUdes that 10 cents a foot? A. Yes, sir. Q. That includes the
$109.20 of the forfeiture that you bad to pay? A. Yes, sir. • • • Q.
Were any of tbose smaller-sized blocks that were referred to quarried that
way for CQnvenience to you? A. No, sir; it was an inconvenience to us-the
extra troubie of splitting, dIilling, and handling these blocks. It was a great
inconvenience and great loss. Q. In splitting some of those large blocks so
you could handle them, did you occasionally get trouble from not splitting
straight? A. Oh, yes. Q. And in that way made smaller-sized blocks? A.
Yes" sir; that was my loss."

As to failure to transport supplies, the plaintiff testified:
"We had coal at the mill in December that was not delivered. By reason

of our being short of coal, we had to leave off all of our overtime, and were
troubled a great many days; obliged to shut off our steam; didn't have coal
to furnish steam to do our work. By reason of this shortage, there was
1,000 feet left in there the 1st day of January, which we did not take out,
and which, if we had had coal as we should have, would have been a very
easy matter to take out. SUrface of .block was 694 square feet when it was
stripped. Q. You say when you got through there at the end of the year
there was 1,000 feet left in that block? A. 1;000 cubic feet; yes, sir. Coal
was taken up the last two or three days of the year. Q. You say you lost
the quarrying of that 1,000 feet. How much damage was that to you, or
any way that you may state it, if you have a way of your own of stating
the damage, by his failure to comply with this clause? A. Leave out the
damage at 10 cents a foot. Q. State that with the other, but state it so we
can see just what there is at it? A. The stripping costs 15 cents a cubic foot
in that tunnel, and the quarrying costs about the same-about 15 cents a foot.
Of course, I didn't have to quarry it. I have charged up .the stripping at 15
cents on a thousand feet, would be $150 I paid for the. stripping. The profit
I would have made if I had quarried it would have been 15 cents more,

'Which would be another $150, and I was charged damages on that 1,000
feet at 10 cents a foot, made another $100, and also the drawing of the coal
away cost $7, making $407."

As to denial of the option, the plaintiff testified, calling uncovering
"stripping," and uncoverec\ good marble, not quarried, a "block":

"In order to get pay for stripping, I was obliged to quarry out the blocki!.
Q. Now, what did it cost to strip that block? A. I have figured that the cost
of stIipping stone in these tunnels is 15 cents a cubic foot, and the sizoe of
this tunnel was 1,332. In comparison with the other tunnels which we have
driven there, it would have given us 26,640 feet. That is, if this tunnel
turned out tbe same proportion. Q. I was getting at the stripping first. A.
The stripping on this amount of stone at 15 cents a foot would be $3,996.
Q. You never had any opportunity, or did you have any opportunity- Wbat
was said about your quarrying out that block of marble that you stripped
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which cost $3,9967 A. He refused to allow me to take it out-to continue
there. Q. Did you have your machinery there all ready to do it? A. Yes,
sir; had a derrick there, hoisting power, railroad graded in. The rails were
not laid. Except to transfer them from the other part of the quarry, every
thing was all ready to put the machines in there and go to quarrying. Q.
::\"ow, Mr. Wilson, if you had been permitted to quarry out that block that
you stripped as you describe here, how many feet, as near as you can esti
mate, is there of it, and what would have been the profit? A. The number
of feet I estimate at 26,640. I get this from the rate that the stone in other
parts of the quarry turned out from the same amount of stripping. The
profits on it would have been- I had already put in 15 cents a foot for
stripping, but outside of that I would have had 15 cents a foot profit. Q.
When you say 'profit,' just what do you mean by that? A. I mean that; after
paying the expense of the stripping and quarrying this out, I would have
had 15 cents a cubic foot left, after paying all the expenses of the quarrying.
Q. The net profit, you say, would have been 15 cents a foot? A. Yes, sir."

And as to the shortages the plaintiff's foreman testified:
"Q. You say you were the foreman there, and had charge of that when

Wilson wasn't there. ~ow, iet me ask you, supposing you had had plenty of
good water from the Harwood spring, and no trouble about the fuel, and
the' hoisting power at the derrick had been sufficient, how many more feet
of marble, if any, do you think you could have quarried out there before the
last of December than you did quarry? A. 10,000 feet."

A quarryman of long experience in that vicinity testified that it
is cheaper to get out blocks of large sizes, and, on cross-examination,
that those of 8, 10, and 12 tons are of usual sizes. The largest block
quarried by the plaintiff was 13 tons. There is no other evidence
making the plaintiff's claims any more definite as to right of action
or damages.

The defendant claims that the option ended with the year 19°1,
and that the plaintiff lost all right to it by not quarrying the 50,000
feet within that year according to the contract, and by not quarrying
within the year what would be left uncovered after quarrying the
50,000 feet. The court held that, as the plaintiff had not fulfilled his
part of the contract by quarrying the full 50,000 feet within the year,
he would not be entitled to the option to be exercised at the end
of the quarrying the 50,000 feet within the year unless the plain~

1iff's failure to fulfill was caused by the defendant, in not fulfilling his
part of the contract, by not supplying water, not providing a 16
ton derrick, and not taking up coal, and submitted the question
whether he was so in fault, and whether that caused the plaintiff's
failure to fulfil1, to the jury, with instructions, if it was, to find for the
plaintiff as to the option, with damages for the consequences. The
jury returned a verdict for the plaintiff in the usual form in actions on
contract, but finding damages separately, under the direction of the
court, for failure to supply water, $885; for failure to provide derrick,
$600; for failure to transport coal, $3°7; for denying option, $8,351.66.

The defendant has moved to set aside the verdict because of its
form, as against the evidence, and for excessive damages. The ver
dict covers all the issues in the case, it differs from a general verdict
only in distinguishing the damages, and it conforms to frequent
practice. Its special features are of advantage in tracing the find
ings, and neither injure anyone, nor furnish any grounds for set
ting it aside.
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The rulings and instructions seem now to be correct, but an im
pQrtantquestion arises on the {jice o~ the verdict-whether there
was any sufficient evidence that. the deficiency of 6,293 feet out of
the 50,000 was due to the failure of the defendant to perform his
pa.rts· of the contract. The figures Sh9W that the jury followed the
plaintiff's' statements and estin;laies a.s to the extent and conse
quences of the deprivation of water, which would account for 4.400
feet of the deficiency. ,But the greatest deficiency occurred in March,
while the plaintiff hag all the water that came to the quarry from
the Harwood spring, instead .of ~wo-thirds, and while he was uncov
ering and not quarrying. If that' loss of time, then, was due to the
deficiency. of water, the statement that the loss of time then in un
covering delayed the whole work for the same length of time during
the season, without fault of the plaintiff intervening, is wholly con
jectural.Loss of time in uncovering is not shown to have been
of the Same detriment as in quarrying, and in either case the deficien
cy caused would be left to be made up at the same profit by an, ad
equate jncrease of force, and the true damages for the interruption
would be what such. increase of force would properly cost, of which
no evidence is given. The statements of delay and loss in conse
quence" of· the deficiency of the derrick are still more conjectural.
The derrick furnished was sufficient for what appear to be ordinary
random sizes. The handling of greater blocks is shown to be more
than proportionally difficult and expensive. The practicability of
increasing the average from 70 cubic feet to 100 is a conjecture, and
that it would be a gain in either time or profit is a further conjecture
founded upon the first. The statements as to delay and loss from
failure to transport coal ate, in view of the near end of the time in
which the plaintiff could do anything more, and of the situation of
the I,oCi6 feet of marble all ready to be quarried, more definite and
better f(mnded; but, if adequate and well founded, they would not
be sufficient for placing the deficiency of 6,293 feet in the plaintiff's
performance to the fault of the defendant. The finding of the jury
placing 'the fault upon. the defendant, based, as it is, upon incompe
tent evidence as to the other 5,293' feet, cannot be sustained. The
fault must be substantia.lly that of the defendant, and not materially
that of the plaintiff, to ~ntitIe the plaintiff to the option without ful
filling on his part. These considera.tions show that the damages
found fornotfurnishing water and for not providing a I6-ton derrick
are too large, and also that there is no place in these findings be
low which these damages can be said, upon the evidence, to be well
founded. The jury apparently went to the full extent of the plain
tiff's statements of his claims in these respects, because there was
no place to stop at. These damages, therefore, appear to be ex
cessive, and to be without competent evidence to show that they are
to any extent well founded. Upon these views, the verdict must be
set aside, unless· it is corrected by remission down to what is well
founded. The uncovering was done with the concurrence of the
defendant, and, as it is necessary to the beneficial use of the quarry
by the defendant in taking out the good marble,and the plaintiff
cannot get any benefit from it otherwise, he seems to be entitled to
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recover what he has in that way benefited the plaintiff by increasing
the value of the quarry. This, without question, upon the evidence,
is about one-half of the damages found for denying the option. The
other one-half and the damages for not transporting coal, seem well
enough founded to stand. If the plaintiff remits the rest, the motion
should accordingly be overruled; if not, the verdict should be set aside.

If plaintiff remits within 20 days the $885 damages for not supply
ing water, the $600 damages for not providing derrick, and $4,175.83
of the damages for denying the option, the motion to set aside the
verdict is to be denied; if not, the motion is to be granted.

Ex parte O'NEAL.

(Circuit Court, N. D. Florida. November 10, 1903.)

1. HABEAS CORPus-RECORD-SUPPLEMENTAL FACTS.
In a habeas corpus proceediTlg to obtain rellef from imprisonment

for contempt, the petitioner is entitled to supplement the record by al
leging such additional facts as tend to show that his misbehavior was
not a contempt. As to how far, see Ex parte Cuddy, 9 Sup. Ct. 703, 131
U. S. 280, 33 L. Ed. 154.

2. CONTEMPT-FEDERAL COURT-OFFICERs-REsrsTANCE.
Where relatur was charged with contempt in resisting an officer of

a federal District Court in the execution of orders of such court, it
was immaterial whether at the time of the resistance tbe court was
actually in session, with the judge then present, or whether the place
of resistance was some distance from the actual place where court
was usually held, so long as it was not in the actual presence of the
court, or so near thereto as to embarrass the administration of justice.

8 SAME-TRUSTEE IN BANKRUPTCy-AsSAULT-CONTEMPT-DrsTRICT COURT
JURISDICTION.

Under Bankr. Act July 1, 1898, c. 541, § 2, 30 Stat. 545 [U. S. Compo
St. 1901, p. 3420], providing that the District Courts of the United States
sitting in bankruptcy are continuously open, and section 63 (30 Stat.
563 [U. S. Compo St. 1901, p. 3448]), declaring that a trustee in bankruptcy
is an officer of the court, such court has jurisdiction to summarily try
and determine the merits of a proceeding to punish relator for an as
sault on a trustee in bankruptcy in the performance of his duties as
such, as a contempt of such court.

4. SAME-HABEAS CORPUS-CIRCUIT COURT-REVIEW.
Where a federal District Court had jurisdiction to punish relator for

an assault on a trustee in bankruptcy as for a contempt, alleged errors
and irregularities in such proceeding could not be reviewed by the
Circuit Court on a writ of habeas corpus.

Habeas Corpus.
W. A. Blount and C. H. Laney, for relator.
E. A. Angier, U. S. Atty.

PARDEE, Circuit Judge. The petitioner, W. C. O'Neal, was
convicted in the District Court for the Northern District of Florida
on a charge of contempt of court, in committing an assault upon an
officer of said court, and thereupon was sentenced to imprisonment
in the county jail at Pensacola, Fla., for the term of 60 days. This
conviction was immediately followed by a writ of error to the Su-
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premeCourt,ofLthe United States, based on a certified question as
to jurisdiction. ,In dismissing the writ of error, the Supreme Court
said,:' , '

"Jurisdiction over the person and jurisdiction over the subject-matter of
contempts were not challenged. The charge was the cOlIunlssion of an as
sault on .n ,officer of the court for the purpose of preventing 1;he discharge
of his ,duties as such officer, and the contention was that on the facts no case
of contempt was tilade ,out. In other words, the contention was addressed
to toe nterits of the case, and not to the jurisdiction' of the court. An er
roneOuS conclusion in that regard can only be reviewed on appeal or error,
or in such appropriate wlty as may be pr~vided. LouisvUle Trust Company
'\'. Comingor, 184 U. S. 18, 26 [22 Sup. Ct. 293, 46 L.Ed; 416]; Ex parte Gor
don, 104 U. S. 515, 26 L. Ed. 814. And while proceedings In contempt may
be said to be sui generis, the present judgment is in effect a judgment in a
criminal case, over which this cou'i't has no jurisdiction on error. Section
5, Act March 3, 1891, c. 517, 26 Stat. 827, [U. S. Compo St. 1901, p. 549], as
amended by the act of January 20, 1897, c. 68, 29 Stat. 492; Chetwood's Case,
165 U. S. 443,462 [17 Sup. Ct. 385, 41 L. Ed. 782]; Tinsley v. Anderson, 171
U. S. 101, 105 [18 Sup. Ct. 805, 43 L. Ed. 91]; Cary Manufacturing Company
v. Acme Flexible Clasp Company, 187 U. S. 427, 428 [23 Sup. Ct. 211, 47 L.
Ed. 244]." l,9p U. S. 37,. a8; 23 Sup. Ct. 776, 777, 47 L. Ed. 945.

The, case is here presented upon the, record proper as submitted
to the Supreme Court, and upon a further showing of alleged facts
which petitioner claims do not contradict the record, to wit:

"That the place at whtchtook place on the morning of October 20, 1902,
tbe affray between A. Greenhut and petitioner, in which is alleged to have
occurred 'the assault by petitioner upon the said A. Greenhut, for which the
said District Court bas sentenc,edpetit1oner as for a contempt, was the office
in the store of the said Greenhut, and was a part of the bUilding occupied
by him all a wholesal"e grocery store, and that his' offi.ce was used by him
for the purpose of condu~ting the said grocery business, and was used in
connection with hil position as trustee only because it was his place of busi
ness, and therefore more convenient for him. That the said building was at
said time, and is now, Nl;)., 104 East Government street, in the city of Pensa
cola, and distant from the United States courtroom, and the bUilding in
which it was and is beld,not less than four hundred feet, and separated
therefrom by ,an interverlingstreet and an intervening alley, and by more
than a block of brick business houses, and was not in any way connected
With, or used' in connectionwtth, the said court or courthouse, or any of the
functions or duties of the said court, or of the judge thereof. That the said
District Court was not in session in the city of Pensacola on the said 20th
day of October, nor had been for months before the said date, and that no
session thereof occurred thereafter unt1l November 7, 1902, and that the
judge of said court was not on the said date in said state, nor had he been
therein for months prior, thereto, nor did he, come therein until the 6th day
ot November, A. D. 1902." ,

As to claimed authority to supplement record as to facts, see Ex
parte Cuddy, 131 U. S. 280,9 Sup. Ct. 703, 33 L. Ed. 154.

In my opinion, the additional fact~ offered to supplement the rec
ord do not materially change the status of the case, nor do they in
any wise extend the jurisdiction of this court upon this writ. The
charge of'(:ontempt against the relator is based upon the fact that he
unlawful)' assaulted and resisted an officer of the District Court in
the executi9n of orders of the court, and ,in the performance of the
duties of' his office under such orders; and in that. respect it would
seem to be immaterial whether at the time of the resistance the court
was actually in session, with a judge 2resent in the district, or wheth-
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er tile place of" resistance was 40 or 400 feet from die actual place
where the court was usually held, so long as it was not in the actual
presence of the court, nor so near thereto as to embarrass the ad
ministration of justice.

Under the bankruptcy act of July:::, 1898, c. 541, § 2, 30 Stat. 545
ru. S. Camp. St. 1901, p. 3420], the District Courts of the United
States, sitting in bankruptcy, are continuously open; and, under sec
tion 63 (30 Stat. 563 [U. S. Compo St. 1901, p. 3448]), and others
of the same act, a trustee in bankruptcy is an officer of the court.
The questions before the District Court in the contempt proceeding
were whether or not an assault upon an officer of the court, to wit,
a trustee in bankruptcy, for and on account of, and in resistance of,
the performance of the duties of such trustee, had been committed
by the relator; and, if so, was it, under the facts proven, a contempt
of the court whose officer the trustee was? Unquestionably, the
District Court had jurisdiction summarily to try and determine these
questions, and, having such jurisdiction, said court was fully author
ized to hear and decide and adjudge upon the merits. Ex parte
Savin, 131 U. S. 267, 276,277,9 Sup. Ct. 699, 33 L. Ed. 150. I

This brings us squarely to the question whether, upon this writ
of habeas corpus, the inquiry can be extended by this court so as
to review, as upon writ of error, any irregularities of the District
Court in the proceedings, or to determine, as upon appeal, the real
merit~ of the case. I have examined with care the decisions of the
Supreme Court of the United States in Ex parte Cuddy, 131 U. S.
280,9 Sup. Ct. 703, 33 L. Ed. 154, Ex parte Mayfield, 141 U. S. II6,
II Sup. Ct. 939, 35 L. Ed. 635, and in In re Watts & Sachs, 190 U.
S. I, 23 Sup. Ct 718, 47 L. Ed. 933, and in many other cases, and
do not find that either or any of them control or determine the ques
tion in favor of such claimed jurisdiction. Whatever an appellate
court may have power to do in regard to supplementing the record,
as held in In re Cuddy and in Ex parte Mayfield, or upon certiorari
and habeas corpus to examine the merits of the case, as in In! re
Watts & Sachs, I am forced to follow, as I did in Ex parte Davis
(C. C.) 112 Fed. 139, the Supreme Court in United States v. Prid
geon, 153 U. S. 48, 62, 14 Sup. Ct. 746, 751, 38 L. Ed. 631, wherein
it is declared:

"Under a writ of habeas corpus, the inquiry is addressed, not to elTon,
but to the question whether the proceedings and the judgment rendered
therein are for any reason nuIl1ties; and, unless it is affirmatively shown
that the judgment or sentence under which the petitioner is confined II voi4,
he is not entitled to his discharge."

This court has no appellate jurisdiction over the District Court
for this district, and if it should attempt to go beyond the rule de
clared in United States V. Pridgeon, and assume authority to look
into the merits wherein judgments have been rendered in the Dis
trict Court in contempt cases, it would be, from my standpoint, an
unwarranted assumption of jurisdiction, decidedly tending to scan
dal in judicial proceedings.

In dealing with the proceedings against petitioner in the District
Court, the Supreme Court said that an erroneous conclusion in ro"
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gard ttF1t~ :'merits can onlybe'rl:!viewed on appeal' or error, or in
such ap:p1f<ipti3lte way as may 'be provided. As shown above, the
writ of l1abeas:corpus is not an ~ppropriateway 'provided. The Su
preme Court further said that the judgment in this present case
is in effect a judgment ina 'criminal case, over ,which that court had
no jurisdiction on error. The court did not say that no 01her ap
pellate court had jurisdiction on error.' In In re Paquet, 114 Fed.
437, 52 C~ C. A. 239, the Circuit Court of Appeals in this circuit
held that that court had no jurisdiction to issue a writ of prohibition
in a certainconterrtpt case then pending in the Circuit Court of the
Northern District of Florida, but intimated that possibly a writ of
error might lie in such. caSes where final judgment of conviction
had been rendered; but whether the petitioner here has: or had a
remedy by writ of error from, or' by appeal to, any appellate court,
is immaterial on this inquiry, and I am satisfied that this court has no
jurisdiction to review the petitioner's case by any remedy provided
by law.

The writ of habeas corpus ,is discha:rged.
Circuit Judges McCORMICK and SHELBY sat with me and

heard argument in this ease,'and they concur in this opinion.

HYDE v.'VICTORIA LAND CO. et at

(Circuit' Court, E. D. Wiscbnsin. (,November 16, 1003.)

1. FEDERAl, COURTS-JPRISDICTTON-STATU'l'ES.
Act Aug, 13, 1888, c.,' 866, § 1, 25 Stat. 433 [U. S. Compo St. 1901, p.

508], declaring the jurisdiction offedel'al circuit courts, limits the juris
diction as to actions removed from state courts, as weH' as to actions
originally begun 1ll the circuit court.

2. REMOVAL OF CAUSES-DIllTRICT TO WHICH CAUSE MAY BE REKOVED.
Act Aug. 13, 1888,' c. Be6, § 3,25 Stat. 435 [U. S. Compo St. 1901, p.

, 510], providing that' a caUse removed from a state court shall be trans
ferredto the circuit court to be held in the district where such suit is
pending, should becoi).str:,~eq,tQ mean the district witWn the territorial
limits of which the suit is pending in the state court.

8. S4ME;-~STABLlSHMENT O~DlBTRICTS-STATE LEGISLATION-EFFECT.
Where the boundarie'S of a federal judicial district were established

by act of Congress, such districts could not be affected by subsequent
state legislation organizingner-v counties, and changing county lines so
ll.sto· change the dilll.tricttowhich suits brought in the state courts of
such counties might be relIloved.

4. SAME. .
Where, by reason of the subsequent organization .of new counties

after the establishment of federal judicial districts in the state, one of
'the counties was in 'tWo·federa.1 districts, a suit originating in the state
eourts of such county, end removable to the federal courts, could be ra
move4 to eithertederal district, without regard to the district in which
tM' cQunty seat of the. cou~ty was located.

5. SAME-P,4.RTIEB-CITlZENSHI'p"TFORMAL DEFENDANT.
Where a'suit was brought to set aside certain land contracts against a

nonreSident defendant,'ilnd the register of deeds of the county in which
the suit was brought was joined for the mere purpose of restraining him
from recording .stich "contrllcts .. pending the litigation, such oIDcer was

, i. See Removal of Causes, vol. 42, Cent. Dig. § 81.
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a mere formal party, and tbe fact tbat his citizenshIp was the same as
that of plaintiff did not prevent the noncitizen defendant from removing
the cause to the federal court.

6. SAME-AMOUNT IN CONTROVERSY.
Where, on motion to remand a cause removed to the federal court,

the removal petition stated that the amount in controversy exceeded
$2,000, and it was alleged in the complaint that land contracts sought
to be set aside were of greater value than $2,000, a contention that
the matter in dispute did not exceed $2,000 in value was without merit.

In Equity. On motion to remand the cause, which was removed
from the circuit court of Oneida county on application of Victoria
Land Company, as a nonresident of the state

John Barnes, for plaintiff.
Wilson & Mercer, for defendants.

SEAMAN, District Judge. The motion to remand is urged upon
three contentions: (I) That the cause, if removable under the acts
of Congress, cannot be removed to the Eastern District of Wisconsin;
(2) that the defendant Mr. McLaughlin is a citizen of Wisconsin, and
is not a mere nominal party, but an indispensable party for relief un
der the complaint; (3) that the amount involved in the controversy
is not within federal jurisdiction. If either of these propositions is
supported by the record, it is obvious that this court-cannot entertain
the suit. But I am of opinion that neither is tenable, and that the
several objections must be overruled upon the following grounds, re
spectively:

1. The first objection rests on these facts: The suit was pending
in the circuit court for Oneida county, and involves alleged interests
in numerous tracts of land situated in Oneida, Forest, and Vilas
counties. In 1870 (Rev. St. § 550 [U. S. Compo St. 1901, p. 443])
the District of Wisconsin was divided into the Eastern and Western
Districts, and the act of Congress named the counties as then organ
ized, which were set apart to the Western District, and declared the
Eastern District to "include the residue of said state." Neither of
the above-mentioned counties was then organized, but they were sub
sequently formed out of several existing counties by state legisla
tion at various sessions, with various changes of boundary from time
to time. As now organized, the territory of Oneida county extends
into both Western and Eastern Districts; the eastern tier of five
townships, in range II, being in this district, while the larger portion,
including the county seat, is in the Western District. The whole of
Forest county is in the Eastern District, and all of Vilas county is in
the Western District. Under this anomalous territorial condition,
counsel for the plaintiff contends that the location of the county seat,
where the state court is required by statute to hold its sessions and
keep its records, is controlling over all other circumstances to ascer
tain the federal district which may take jurisdiction on the removal
from the circuit court for Oneida county. The ground urged for the

~ 6. Jurisdiction of cIrcuit courts as determined by the amount In con
troversy, see notes to Aner v. Lombard. 19 C. C. A. 75; Tennent-Striblin,
Shoe Co. v. Roper, 86 C. C. A. 459.
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removal to'this district, .instead of the Western District, is this: The
lands in contrbversy aie' mainly, thdu'gh. not wholly,within the terri
toriallimits of the Eastern District, andthe plaintiff resides at Apple
ton, in .such district, so that a suit between the parties, founded on
diverse citizenship, must be brought in that district (Act Aug. 13,
1888, c. 866, § I, 25 Stat. 433 [U.' S. Compo St. 1901, p. 508]), as in
stanced in the cross-bill, filed by the defendant for' affirmative relief.
No authority is cited which upholds either of these tests under the re
moval acts (Rev. St. ,§629 [1 U. S. Comp.St. 1901, pp. 50S-5Io]),
and I have found none wherein this or any analogous question ap
pears to have arisen. Juri.sdiction of the cause on removal depends
alone on the provisions of the acts of Congress referred to. The
primary test is whether it is within the original jurisdiction of the
court, as defined in the first section [I U. S. Compo St. 19°1, p. 508],
which is a limitation as well on actions removed. Mexican National
R. Rv. Davidson, 157 U. S. 201, 208, IS Sup. Ct. 563,39 L. Ed. 672.
If the record shows the requisite diversity of citizenship, and that the
matter in dispute exceeds the value of $2,000, the subject-matter of
the present suit is plainly within thecognizarice of this court. In
such event the cause is removable, within the act of Congress, and
the filing of due application for removal terminates the jurisdiction of
the state court, with or without an order therein removing the case;
and federal jurisdiction does not depend upon the existence or regu
larity of any order of removal (I Desty, Fed.Prac. [9th Ed.] §
lIO, p. 547; Kanouse v. Martin, IS How. 19/3, 14 L. Ed. 660, and 5
Rose, Notes U.S. Rep. 316), so that I deem it questionable, to say
the least, whether the cause can be remanded to the state court upon
the sole ground that it was not sent to the proper federal district.
Laying aside that question, however, I am satisfied that the case is
within the jurisdiction of this court, if the right of removal from We
state court is established. The only designation of the court to take
jurisdiction on removal' appears in section 3 of the act as amended
(Act Aug., 13,1888, c.866, 25 Stat. 435 [I U. S. Compo St. 1901, p.
510]), namely, "the Circuit court to be held in the district where such
suit is pending." This means that the proper district "is the district
within the territorial limits of which the suit is pending in the state
court.." Knowlton V. Congress & Empire Spring Co., 13 Blatch£.
170, Fed. Cas. No. 7,c)lJ2.' The territorial limits of the Eastern and
Western Districts ofWisdonsin are fixed by the act of Congress re
ferred to (Rev. St. § 550 [U. S. Camp. St. 1901, p. 443]), arid are,
of course, .unaffectedby the subsequent state legislation organizing
new counties and changing county lines. The county of Oneida
was thus organized with cine portion of its territory in the Eastern
District, and the other portion in the Western District; and the
suit brought in the circuit, court for Oneida county was pending in
that county as a territorial whole, not. alone on the county seat or
any se'parq1e portion,so that it was thus pending within the terri
torial limits of both federal districts. As that is the only jurisdic
tional requireITlent under the act of Congress, 'no other test can be
imposed, ari'dthe two districts so embracing .the .county have con-,

'.'.,,' '. ". -, . ,:,' .
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current jurisdiction of a suit removable therefrom, in so far as the
subject-matter is within the original cognizance of both. The cir
cumstances which are referred to as influencing the order of removal
to this district furnish proper grounds for such order, though not
controlling for jurisdictional purposes. Jurisdiction thereupon rests
alone upon the rightfulness of removal from the state court as dis
closed by the record.

2. The second contention is that the defendant McLaughlin is a
necessary party and a citizen of Wisconsin, and removal on behalf
of the noncitizen defendants is thereby barred. The suit is brought
for relief against certain contracts held by the Victoria Land Com
pany, and tendered for record, under which the noncitizen defend
ants assert an interest in the lands described in the complaint, and
an injunction is sought to prevent recording such contracts as clouds
upon the title. McLaughlin is register of deeds, with no interest in
the controversy, but made a defendant for the sole purpose of re
straining him, as such officer, from recording the contracts. It may
be assumed that he is a proper party to that end, and that circum
stances are stated which indicate that recording cannot be prevented
without his presence as a party; but the register is nevertheless a
mere formal party, in no sense interested in the sole matter of the
controversy, which is the validity or effect of the contracts in suit.
So joined to restrain his mere ministerial act of recording the instru
ments, if they are held to be inoperative as contracts between the
parties thereto, the presence of this resident officer will not defeat
the right of the real parties in interest to remove the cause. Walden
v. Skinner, IOI U. S. 577, 589, 25 L. Ed. 963; Barney v. Latham,
103 U. S. 2°5, 216,26 L. Ed. 514, and 10 Rose, Notes U. S. Rep. 39;
Geer v. Mathieson Alkali Works, 190 U. S. 428, 435, 23 Sup. Ct.
807, 47 L. Ed. II22; Lake St. El. R. Co. v. Ziegler, 99 Fed. 114, 39
C. C. A. 431. The only issue tendered by the complaint is whether
the contracts relating to sale of the lands described are enforceable,
and a decree thereupon would settle all rights between the contract
ing parties. Recording cannot affect those rights, and, if material
in any view pending the suits, the temporary restraining order grant
ed by the state court preserves the statu quo, while the issue upon
the contracts remains to be determined between the parties in in
terest, unaffected either by the fact of recording or withholding
from record.

3. The remaining contention, that the matter in dispute does not
appear to exceed "the sum or value of two thousand dollars," is
without merit. The alleged value of the contracts is the amount in
volved, and the petition expressly states that it exceeds $2,000, which
is sufficient for. the present inquiry, under all the authorities. More
over, the allegations of the complaint in respect of the contracts,
and of the amounts paid and involved therein, are corroborative
of value in excess of the jurisdictional amount, if the contracts are
treated as enforceable. That being the matter in dispute, the
amount involved is sufficient to confer jurisdiction.

The motion to remand is overruled.
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ANNIS,TON IRON ~ SUPPLY CO. ~t at v. ANNISTON ROLLING MILL CO.

(District Court, N. D. Alabama, E. D. November 28, 1903.)

No. 11.

J. ACT OF BANKRUPTCy-PREFERENCE-SUBSTITUTION OF SECURITlES.•
Where a manufacturing corporation pledges materials under agree

ment that it may sell or use·the same as it may need, and that in case
of such. sale or use it will pay wsh, or t)."ansfer its equivalent in good
aCGc>unts; and the cQIp,pany tllen disposes of the material, and within
four months of its. bankruptcy transfers accounts to the pledgee, a large
atnount of which was 'Dot· realized from the disposition of the material,
it constitutes a voidable preference, and an act of bankruptcy; the trans
ac~p~ not amoullting~o,a ;mere substitution of securities.

l SAMIll-AsSIGNMENT FOR BENEFIT OF. CREDIToRS.
A dIrect transfer to creditors,without the intervention of a trustee, is

not· an assignment for the benefit of creditors. constituting an act of
bankruptcy.

Involuntary ,Bankruptcy;
Lapsley, Arnoled & Martin and Blackwell & Agee, for petitioners.
Knox, Aker & Blackmon, for' defendant.

TOULMIN, District' Judge. The specific act of bankruptcy al
leged in the, petition to have been committed by the defendant, the
Anniston Rolling Mill Company, by which it is claimed it gave a
preference to the Alabama National Bank of Birmingham, Ala., over
its other creditors, is that the said defendant did, within four months
next preceding the filing of the petition, transfer and assign to said
bank a large amount of accounts due to it by a number of its debtors.
A further act Of bankruptcy alleged is that within said four months
the defendant made a general assignment for the benefit of its cred-
itors. . '

It appeared from the .evidence in the case that on the 6th day
of December, 1902, the Alabama National Bank of Birmingham,
Ala., loaned to the defendant $8,000, for which the latter executed
and delivered to the former its promissory note, payable on demand,
and at the same time, as security for the payment of said note, ex
ecuted and delivered to said bank a pledge of a large quantity of
material, consisting of wrought, cast, and steel scrap pig iron, iron
ore, etc., being all of the material then on hand at defendant's mill;
that prior to this transactiori, to wit, on November 6, 1902, the de
fendant made a lease to said bank of a certain part of the land on
which defendant's mill plant was located, for the deposit of any
material the defendant might from time to time pledge to said bank,
and that the material covered by the aforesaid pledge was so de
posited; that, at or about the time of the execution of said note
and pledge, it was understood and agreed between the defendant
and said Alabama National Bank, by their respective presidents, that
the defendant should have the privilege to sell or use any or all of said
material, as might be needed by it in the operation of its mill, and
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that, in case of such sale or use by the defendant, it would pay the
cash in settlement of its debt to the bank, or transfer and deliver to
the bank its equivalent in good accounts. It further appeared from
the evidence that the defendant did, from time to time, use or other
wise dispose of said material; that it did not pay any cash therefor,
or on account of said note, but that on February 28, 1903, it trans
ferred to the bank a large amount of open accounts against debtors
of the defendant. Each account was transferred in writing on the
account, as it appeared on the defendant's books, substantially in
these words: "19°3, Feb. 28th, transferred to Ala. Nat'l Bank to
take place of material previously pledged to the bank." Of the ac
counts so transferred, a large amount of them accrued prior to De
cember 6, 19°2, the date of the loan and pledge referred to. The
evidence tended to show that some of the accounts transferred were
for some part of the product or finished work of said material; but
which particular accounts were for such product or finished work, or
to what extent such product or finished work entered into said ac
counts, or what amount of said accounts represented said product,
the evidence did not show. The evidence showed that on the 28th
day of February, 1903, the defendant was indebted to a large amount,
other than that to the Alabama National Bank, and that among
its other creditors were its operatives or employes, to whom it was
then indebted in the sum of about $1,5°0, in the payment of which it
had but recently defaulted.

The first question presented is whether the transfer of the accounts
by defendant to the Alabama National Bank on the 28th day of Feb
ruary, 1903, was a preference given to said bank over the other cred
itors of the defendant, within the purview of the bankrupt act, al
though said transfers were made in compliance with the agreement
to that effect theretofore made between the parties.

The said material was used and sold with the consent of the bank,
but there was no agreement that it was to be used or sold for the
benefit of the bank, and there was no covenant to account to the bank
for the proceeds thereof. If there had been, there is no identifying
the spedific accounts representing such proceeds, and no such de
scription of them that they can be identified. The accounts were not
substituted or exchanged for the material, as security for the debt to
the bank, contemporaneously with the use and sale of the material.
They were never actually pledged to the bank until the transfer on the
28th day of February, 1903. Before that time there was a mere
agreement to pledge. The accounts were never delivered to the bank,
or set apart and treated as its property, until that day. The pledge
was not completed until the date of the transfer. Besides, under the
agreement, the defendant had the option to pay to the bank the cash,
or to transfer and deliver to it the equivalent in good accounts. The
defendant did not exercise this option until the 28th day of February,
1903. Until the transfer of the accounts on that day, they were the
property of the defendant.

The contention of the defendant is that, by the transfer of the ac
counts, they took the place of the material, as an exchange of securi-
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ties, and that therefore stich transfer was not a preference, within the
purview of the bankrupt .act. An exchange of securities in four
months of the proceeding-s in bankruptcy is not a preference, within
the meaning of the bankrupt law, if the security given up is a valid
one when the exchange is made, and if it be of equal value with the
security substituted for it, or of not greater value. Sawyer v. Tur
pin, 91' B. S. 114, 23 L. Ed. 235. But, in my opinion, the facts in
this casewhoUy fail to show an exchange of securities. At the time
it was sought by the transfer of the accounts to substitute them for
the materi"a.l pledged as security for the debt, there was no material
to be sUbstituted-no security for which said accounts could be ex
changed. The effect of the agreement permitting the defendant to use
or sell the pledged material was to withdraw the material so used or
sold from the operation of the pledge, and, so far as that material was
concerned; to merely obligate the defendant to pay its debt to the bank
with cash, or to transfer and deliver to it the equivalent in good ac
counts, which obligation was not performed until within four months.
prior to the petition in bankruptcy. In re Sheridan, 3 Am. Bankr.
R. 554, 98; Fed. 406; In re Ball, 10 Am. Bankr. R. 564, 123 Fed. 164.
I find that the transfer 0f said accounts was not an exchange of one
species of property for another as a payment of, or as security for
the payment of, the debt due by the defendant to the Alabama Na
tional' Bank; that at the time of said transfer the defendant was
insolvent; that said transfer. was made within four months preced
ing the bankruptcy proceedings herein; that it gave a preference
to said bank over other creditors of the defendant; and that it was
designed and calculated to have such effect. Johnson v. Wald et al.,.
2 Am. Bankr. R. 84, and authorities cited in note pages 84 and 85.

My opinionis that the general assignment for the benefit of creditors
alleged in the petition as an act of bankruptcy has not been main
tained. A direct transfer to creditors, without the intervention of a
trustee duly appointed, is not an assignment for the benefit of cred
itors. May v. Tenney, 148 U. S. 66, 13 Sup. Ct. 491, 37 L. Ed. 368;
Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289.
An assignment directly to creditors, and not upon trust, is not a
voluntary assignment for the benefit of creditors. Burrill on Assign
ments, § 122.

A decree declaring and adjudging the defendant a bankrupt is here
with made and filed.
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BLOOM & HAMLIN v. NIXON et al.

(Circuit Court, E. D. Pennsylvania. November 23, 1903.)

No.1S.

1. ?lusICAL COMPOSITIONS-COPYRtGHT-PRODUCTION-IMITATJON.
Plaintiffs were the owners and producers of a copyrighted song, which

was rendered during the performance of an extravaganza by an actress
who was required during the action to step to one of the boxes, single
out a particular person, and sing the song to him alone, accompanied
by certain gestures, postures, and other artistical effects; she being as
sisted in the chorus by a number of other actresses. Held, that an imita
tion of the actress while singing such song by another actress, in which
she, in good faith, attempted to mimic the postures and gestures of the
original actress, etc., and used the chorus of the song only as a vehicle
for the imitation, was not prohibited by Rev. St. § 4966, as amended in
1897 [3 U. S. Compo St. 1901, p. 3415], prohibiting any person from pub
licly performing or representing any dramatic or musical composition
for which a copyright had been obtained, without the consent of the
proprietor.

Thomas W. Barlow, Nathan Burkan, and Henry P. Brown, for
complainants.

William Klein and George S. Graham, for defendants.

J. B. McPHERSON, District Judge. The complainant Bloom owns
the copyright of a song entitled "Sammy," and the complainant Ham
lin is the manager and owner of a musical extravaganza entitled "The
Wizard of Oz," and avers that he has an exclusive license to per
form and represent the song in public. The song was not composed
as part of the extravaganza, hut was a later production, by other
hands, introduced because it was believed to be likely to attract.
The stage business to be used by the actress who was to sing the
song was prepared by Hamlin's stage director, and requires the ac
tress to step to one of the proscenium boxes, single out a partic
ular person in the box, and sing to him alone. A number of girls
are also brought upon the stage to sing the chorus, and there are
the usual gestures, postures, and other resources of the actor's and
of the manager's art. The song, aided by these accompaniments
especially, as it seems, by the rather striking impertinence of making
one of the audience uncomfortable-obtained some popular favor;
and Lotta Faust, who is the most recent singer of the song, was re
garded in the theatrical profession as having "made a hit." The
defendants are owners and managers of a musical comedy entitled
"The Runaways," and among the company is an actress named Fay
Templeton, who is said to possess unusual powers of mimicry. In
The Runaways she imitates the peculiarities and characteristics of
five actresses-among them, Lotta Faust singing the chorus of
"Sammy." Her performance is preceded by an announcement that
it is an imitation of Lotta Faust singing her song "Sammy" in The
Wizard of Oz, and that only the chorus will be sung. Miss Temple
ton is alone upon the stage, no chorus of girls being present. It
is this mimicry that the court is asked to enjoin, and the question
for decision is whether such a performance is forbidden by section

125F.-62



978 125 FEDERAL RE:PORTER.

4966 of the Revised St:itlltes as amended in 1897 [3 U. S. Compo
St. 1901, p. 3415], which imposes a l~ability in damages upon any
person "publicly performing ,or representing any dramatic or mus
ical composition for which a copyright has been obtained, without
the consent of the proprietor of said dramatic or musical composi
tion," and authorizes' such performance to be stopped by injunction.

The first verse and chotu~ of the song will exhibit its quality:
"Did you ever meet the ·fellow fine and dandy,
Wbo can readily dispel your 1I1s and woes?
Pld you ever meet the boy who's all the candl

, Where'er he goes?
That's the very sort of fellow I'm in love With,
He is all thedaftodlls of early spring,
And to me the finest bliss is
Just to revel in' his kisses
When to him I sing:"

(Chorus)
.. 'Sammy, oh, oh, oh, Sammy,

For you I'm pining when we're apart;
Sammy" when you ,come· wooing

There's something doing around my heart.
Sammy, oh, oh, oh, Sammy,

Can't live without you, my dream of joy;
Tell me, oh, oh, oh, tell me,

You're only mine, my Sammy boy.' ..

As will, no doubt, be observed, this sounds the note of personal
emotion that is the characteristic 'of the lvric; and I think counsel
are .agreed that there is nothing dramatic -about either the words or
the music. Assuming, for present Pllrposes, that a lyric .is capable
of being "performed or represented" in the sense that should be given
to those words as they are used by the statute, the question remains,
is the song in fact being performed or represented? In my opinion,
the question should be answered in the negative. What is being
represented ate the peculiar actions, gestures, and tones of Miss
Faust; ~n4these were not copyrighted by the complainant Bloom,
and could :-oot be, since they were the subsequent device of other
minds. His the personality imitated that is the subject of Miss Tem
pleton's act, modified, of course, by her own individuality, and it
seems to me that the chorus <;>f the songisa mere vehide for carrying
the imitation along. Surely a parody-would not infringe the copy
right of the work parodied, !"erely because a few lines' of the original
might be. textually reproduced. No doubt, the good faith of such
mimicry is an 'essential element; and; 'if it appeared that the imita
tion was a' mere attempt to evade the owner's copyright, the singer
would properly. be prohibited .from doing in a roundabout way what
could not be .cone directly. But where, ali here, it is clearly estab
lished that the imitation is in good faith, and that the repetition of
the chorus'isa,n incident that is due solely 'to the fad that the stage
business and the characteristics imitated. are inseparably connected
with the particular words and music, I do not believe tha1 the per
formance is forhidden either by the letter' or the spirit of the act
of 1897. .The owner of the. copyright is entitled (upon the assump
tion heretofore stated) to be protected from unauthorized public
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performance or representation of the song, in order that whoever
might desire to hear "Sammy" sung in public would be obliged to
attend a performance of The Wizard of Oz; and, as it seems to me,
he still has that protection. The song is only sung publicly in that
extravaganza. Fay Templeton does not sing it, she merely imitates
the singer; and the interest in her own performance is due, not to
the song, but to the degree of excellence of the imitation. This is
a distinct and different variety of the histrionic art from the singing
of songs, dramatic or otherwise, and I do not think that the example
now before the court has in any way interfered with the legal rights
of the complainants.

For the present, of course, I am guided by the ex parte affidavits.
When the evidence comes to be put in, a different case may be pre
sented.

A preliminary injunction is refused.

OREGON R. & NAV. CO. v. SHELL et al.

(Circuit Court, D. Washington, S. D. December 3, 1903.)

No. 211.

1. UNITED STATES CIRCUIT COURT-JURISDICTION-PECUNIARY LIMIT-RAILROAD
RfGHT OF WAy-SUIT TO ENJOIN TRESPASS AND CORRECT DEED.

The circuit court has no jurisdiction of a suit to correct an ambiguity
in the deed of a railroad right of way, and to restrain. the removal of
gates at a crossing in the inclosure thereof, where the value of the realty
and the damage accruing to adjacent property from the road's construc
tion are not shown to exceed $2,000; and the fact that animals may stray
on the track through the threatened openings in the inclosure, and cause
wrecks occasioning great damage, does not help the case, since, when
jurisdiction depends on a particular sum, suits where the right involved
cannot be calculated in money are not within it.

The complainant, a railroad corporation, claiming to own a right
of way 100 feet wide for each of two parallel lines of railroad cross
ing land owned by the defendants, under a deed describing the right
of way granted by the words: "A strip of land 100 feet in width,
being 50 feet in width on each side of and parallel with the center
line of the main track of the Oregon Railway & Navigation Com
pany's railroads as the same are staked out and located over and
across the lands of," etc.-eommenced this suit to correct a sup
posed ambiguity in said deed, so as to make the same more clearly
describe a right of way 100 feet wide for each of its two lines, and
for an injunction to restrain the defendants from removing gates of
the right of way fences opposite a crossing, the right of way having
been inclosed and the owners of the land having a private way
across the tracks. The bilI of complaint contains an averment that
the complainant's right to maintain said gates, which is disputed by

'If 1. Jurisdiction of circuit courts as determined by the amount in contro
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribl1ng Shoe
Co. v. Roper, 86 C. a A. 459.
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the defendants, is necessary for safe~yin operation of its railroads,
and' that the value thereof exceeds $2,ooo,and said averment is de
nied by the defendants' answer. On final hearing. Findings and
decree that the value of the matter in controversy is not sufficient,
and that the case be dismissed for want of jurisdiction.,

Cotton, Teal & Minor and L. S. Wilson, for complainant.
T. P. Gose and C. C. Gose, for defendants.

I

HAN.FORD, District Judge (after stating the facts as above).
The jurisdiction of the court over this case is disputed on the ground
that the controversy does not involve anything exceeding $2,000
in value. The complainant contends that the subjec~ of the contro
versy is its right to inclose the right of way; that an open way
across its tracks by which animals may come upon the roadbed is a
menace to the safety of all trains; that accidents which may happen
by reason of collisions with animals which the utmost vigilance may
not prevent may cause personal injuries to and death of many of its
passengers and employes, and destruction of Rroperty of immense
value; that the difference in value to it of an inclosed right of way
compared ',. with an uninclosed right of way is very great; and that
the exact or proximate value cannot be calculated. This conten
tion is strongly supported by uncontradicted evidence as to all the..
facts involved. On the other hand, the deferidants contend that the
question of jurisdiction is to be determined by the appIlcation of the
rule that for the appropriation of the land required for its right of
way with full title and absolute dominion over it, including the right
to inclose it, the complainant will only be obligated to. pay the rea
sonable value of the land actually appropriated and the amount of
damages which the owners of the land may be entitled to claim by
reason of the construction and operation of the railroad; that if the
complainant prevails in this lawsuit the defendants will only lose the
amount of such value and damages, the aggregate amo~lllt of which
constitutes the pecuniary value of the subject of controversy ; and
that the evidence does flot' prove said amount to be more than $2,000.

It is my opinion that in the mere statement of the. two opposing
propositions the superior strength of the defendants' position, in
reason, is obvious ; for if the court should grant a decree in favor
of the cOl1lplainant for aU, the relief demanded it will gain and the
defendants wil1l~lse only the pecuniary advantage of having posses
sion andcoIUplete control of the right of way, and the value thereof
cannot be greater than the amount which the complainant would
be obligedW' pay, to the, defendants in order to acquire possession
and complete control, if it did not claim to be already entitled there
to. The authorities also sustain the defendants' theory of the law.
18 Encyc. PI. & Pl'. 270, n. ~; , Security Company v. Gay, 145 U. S.
123, 12 Sup. Ot.815, 36 L. Ed. 646; Clay Center v. Farmers' Loan
& Trust Co., 145 U. S. 224, 12 Sup. Ct. 817, 36 L. Ed. 685; Wash
ington & Georgctown)-<,. RCo. v. Pistrict of Columbia, 146U: S.
227, 13. Sup. Ct. 64, 36 L." Ed., 951 ; United States v. Wanamaker,
147 U. S. 149, 13 Sup. Ct. 279, 37 L. Ed. 118. '
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The pleadings make an issue, and the burden of proof is upon the
complainant, and, as the case was tried only upon the complainant's
theory, no evidence was offered with respect to the value of the
right of way nor of the amount of damages caused by the railroad,
and the court is unable to make the findings necessary to sustain
its jurisdiction. Therefore the case must be dismissed.

\Vere the complainant's theory accepted the result would be the
same, for there is no certainty that trains will be wrecked in conse
quence of the opening of the right of way fence at the particular
place in controversy, and it is not possible to even conjecture the
amount of the damages if one or more such accidents should occur,
nor will closed gates afford absolute protection against accidents of
the kind apprehended. Hence the value of the right to maintain
closed gates cannot be calculated, and the case falls within the rule
that, where jurisdiction depends upon a specified amount, jurisdic
tion docs not attach to any case in which the right involved cannot
be calculated in money. I Encyc. PI. & Pro 719; Kurtz V. Moffitt,
II5 U. S. 498, 6 Sup. Ct. 148, 29 L. Ed. 458.

A decree will be entered dismissing the case, with costs.

HARTFORD & N. Y. TRA:\'SP. CO. v. HUGHES et a!.

(District Court, S. D. New York. November 12, 1903.)

1. WHARVES-LIABILITY OF OW;';ERS FOR INJURY OF VESSEL-OBSTRUCTIONS IN
BOTTOM.

It is the'duty of a wharfinger to ascertain the condition of the bottom
of the waters adjacent to his wharf which the public is invited to use,
and if there are any dangerous obstructions to remove the same, or, if
that cannot be done, to notify vessels using the wharf of their existence
and position; and a general notice by the owners of a bulkhead to the
master of a vessel of the depth of water, and that he must be responsible
for any injury to bis vessel wbile lying at the bulkhead, will not relieve
such owners from liability for an injury caused by a rock projecting
three feet from the bottom, of the existence of whicb the master was not
notified.

In Admiralty. Action to recover for injury of vessel at respond-
ents' bulkhead.

James J. Macklin, for libellant.
Alexander & Ash, for respondents.

ADAMS, District Judge. This action was brought by the libellant
to recover the damages caused its barge, the H. & N. Y. T. Co. No.
3, and the cargo of stone on board, of which it was bailee, by sink
ing while lying at the respondents' bulkhead in the East river, at
Ravenswood, Long Island, on or about the 1st day of July, 1895.

The barge was 123 feet long and about 28 feet wide, and drew,
when loaded as she was this day, 7 feet 4 inches forward and 8 feet
6 inches aft. The bulkhead had been constructed for two or three
months before the accident. It was 75 feet long and had a depth
of water of about 6 feet, a short distance off the face, increasing
towards the river.
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The barge was made fast at about the height of the tide at 6 o'clock
in the mornJng and lay there, apparently without injury, through
one tide but at the next tide,she was injured by having a hole knock
ed in her bottom by a sharp rock, which by a subsequent examina
tion of the bottom was found to be projecting about 3 feet above
the bed of the river.

Shortly after her arrival, the respondents, who were the con
signees of the. cargo, asked the captain to discharge it, as they were
in immediate need of it,. and they provided men for that purpose.
Having ascertained, from the master, the draft of the barge, they
also notified him that there were only about 6 feet of water in the
berth and if she were injured there at low tide he would have to be
responsible. They did· not at the time know of the existence of the
rock but supposed the bottom to be of· hard sand. The master said
he could not discharge at that time but would have to await the
arrival of the superintendent of his company. When the superin
tendent. came subsequently, and while the barge was on the bottom,
during the first low tide, he had no men and did not attempt to get
any, as he had been accustomed to have the barge lie aground with
out injury, but he directed the master to slacken up his lines, so that
the barge would go further into the stream. This the master did
and at the next tide, the barge went off from the face of the bulk
head so that she was lying at her stern 10 or 12 feet off· and at her
bow 2 or 3 feet off.

The examination of the bottom after the accident showed that the
rock which did the injury, was about 18 feet from the bulkhead, with
about 12 feet of water on it at high tide. The fall of the tide was 5
or 6 feet, depending somewhat upoq local conditions, and it seems
clear that the change of position did not affect the situation, because
if the barge. had remained in the first position, she would still have
been subjected to the danger, which she afterwards encountered and
caused her bottom to be punctured. How the barge happened to go
through the first tide without apparent injury is not adequately ex-
plained. .

The question to be determined is, whether the notice given by the
respondents to the master, was sufficient to relieve them of the lia
bility, which ordinarily attends the failure of wharfingers to be famil
iar with the nature of the bottom of waters adjacent to the wharves
which they hold out to the public for use.

The law is well settled and is stated by the Supreme Court, in the
following language:

"Although a wharfinger does not guarantee the safety of vessels coming
to his wharves, he is bound to exercise reasonable diligence in ascertaining
the conditions of the berths thereat, and if there is any dangerous obstruc
tion to remove it, or to give due notice of its existence to vessels about to
use the berths.. At the same time the master is bound to use ordinary care
and cannot carelessly run into danger. Philadelphia, Wilmington, etc., Rail
road v. Philadelphia, etc., Steam Towboat Co., 23 How. 209 [16 L. Ed. 4331;
Sawyer v. Oakman, 7 Blatchf.200 [Fed. Cas. No. 12,4021; Thompson v. N.
E. R. R. Company, 2 B. & S. 106, s. c. Exch. (1860) 119; Mersey Docks Trus
tees v. Gibbs, L. R. 1 H. L. 93; Carleton v. Franconia Iron and Steel Com
pany, 99 Mass. 216; Nickerson v. Tirrell, 127 Mass. 236; Barber v. Abendroth,
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102 N. Y. 406 [7 N. E. 417, 55 Am. Rep. 821]". Smith v. Burnett, 173 U. S.
430, 433, 19 Sup. Ct. 442, 43 L. Ed. 756.

In this case the court further said (page 435, 173 U. S., page 444,
19 Sup. Ct., 43 L. Ed. 756):

"In The Moorcock, 13 P. D. 157, defendants, who were wharfingers, agreed
with plaintiff for a consideration to allow him to discharge his vessel at their
jetty which extended into the river Thames, where the vessel would neces
sarily ground at the ebb of the tide. The vessel sustained injury from the
uneven condition of the bed of the river adjoining the jetty. Defendants
had no control over the bed, and had taken no steps to ascertain whether it
was or was not a safe place for the vessel to lie upon. It was held that,
though there was no warranty, and no express representation. there was an
implied undertaking by defendants that they had taken reasonable care to
ascertain that the bottom of the river at the jetty was not in a condition
to cause danger to a vessel, and that they were liable. The judgment was
sustained in the Court of Appeal, 14 P. D. 64, and was approved by the House
of Lords in The Calliope (1891) App. Cas. 11."

It was further said (pages 435, 436, 173 U. S., page 444, 19 Sup.
Ct., 43 L. Ed. 756):

"The Lord Chancellor remarked: 'In this case the wharfinger, who hap·
pens to be the consignee, invites the vessel to a particular place to unload.
If, as it is said, to his knowledge the place for unloading was improper and
likely to injure the vessel, he certainly ought to have adopted one of these
alternatives: either he ought not to have invited the vessel or be ougbt to
have informed the vessel what the condition of things was when she was
invited, so that the injury might have been avoided.' Lord 'Watson: 'I do
not doubt that there is a duty incumbent upon wharfingers in the position
of the appellants towards vessels which they invite to use their berthage
for the purpose of loading from or unloading upon their wharf; they are in
a position to see, and are in my opinion bound to use reasonable diligence
in ascertaining whether the berths themselves and the approaches to them
are in an ordinary condition of safety for vessels coming to and lying at the
wharf. If the approach to the berth is impeded by an unusual obstruction
they must either remove it, or if that cannot be done, they must give due
notice of it to ships coming there to use their quay.' And Lord Herschell:
'1 do not for a moment deny that there is a duty on the part of the owner
of the wharf to those whom he invites to come alongside that wharf, and a
duty in which the condition of the bed of the river adjoining that wharf may
be involved. But in the present case we are not dealing, as were the learned
judges in the cases which have been' cited to us, with the condition of the
bed of the river in itself dangerous-that is to say, which is such as neces
sarily to involve danger to a vessel coming to use a wharf in the ordinary
way; and we are not dealing with a case of what 1 may call an abnormal
obstruction in the river-the existence of some foreign substance or some
condition not arising from the ordinary course of navigation.' "

The respondents were maintaining a bulkhead wharf for public
use which they could easily have ascertained (as they did shortly
after the accident not only with respect to the rock in question but
others which were there) was in a dangerous condition for the use
of vessels drawing over 6 feet, and they took no sufficient steps to
become familiar with its conditions for such use, although they in
vited the vessels there. If they had fulfilled their primary duty of
ascertaining the condition and had notified the master of the boat
of the existence of the rocks, and he had remained there with his
boat and suffered the damage, the owner could probably not re
cover but, in view of the circumstances. I do not consider that the
respondents can avoid the consequences of their neglect to ascer-



984 125 FEDERAL REPORTER.

tain the condition of the bottom by endeavoring to throw the re
5ponsibility of remaining at the bulkhead upon the libellant, when
nothing but a general warning was given the master to the effect
that if anything happened he, not they, would be responsible. .

There. should be a decree for the libellant, with an order of refer
ence, but, in view of the long delay in bringing the case to trial, with
out interest beyond the period of one year.

In re KANE.

(District Court, M. D.Pennsylvania. September 15, 1903.)

1 BANKRUPT-FAILURE TO TURN OVER ASSETS ToTRUS'l'EE-CONTEMPT-VOID'
ABLE PRIORITY.

A bankrupt cannot be adjudged in contempt for failure to turn over
to his. trustee, pursuant to order of the referee, money which, before the
proceedings were begun, had been paid out by him to creditors.

ll. SAME.
Tbe.sole purpose of a· contempt proceeding against a bankrupt for

failm:e· to turn over a!lsets to bis trustee is to reach and compel the sur
render of all property .in his actual control or possession, and not to
punisb him for concealing assets from his trustee.

3 SAME-SUFFICIENCY OF· EVIDENCE.
In proceedings against a bankrupt for contempt for failure to turn

over to his trustee, on order of the referee, money traced into his hands,
it Is not a sufficient accounting by him for such money to say that he
gave It to his wife, who has spent It for the benefit of himself and family.

On Exceptions to Report of Referee.
H. F. Maynard and C. C. Yocum, for bankrupt.
E. G. Herendeen and Joseph W. Beaman, for defendant.

ARCHBALD, District JUdge. The referee found that the bank-
rupt had ir( his hands $1,340, and .ordered him to t~rn it over to his
trustee; anci, for the failure to do so, he has reported him in con
tempt. Whether he is, or not, depends on the correctness of this
finding. The checks which the bankrupt received from Farley upon
the sale of his merchandise and accounts, amounting to $2,538.58, he
turned over to his attorney, Yocum, who had them cashed at once at
the Sayre National Bank, and paid out of the proceeds two overdue
notes, of $1,160, which were lying there. We are not concerned at
this time with the validity of the sale, nor the circumstances attend
ing it, nor whether the payment to the baIJ.k was a voidable prefer
ence. The bankrupt certainly has not got the $1,160 so turned over
to it, and he cannot, therefore, be charged therewith. The only ques
tion is as to the remainder. This was left with the bank, but was not
put to the credit of the bankrupt, probably to escape checks which
were outstanding. This occurrence was .on May 19, 1902, and on
May 23d a petition in involuntary bankruptcy was filed against Kane,
on which an adjudication was had July 24th following. It would have
been obtained earlier, except that the bankrupt had withdrawn from
the district, and his whereabouts were not known. Somewhere about
June 19th Yocum drew from the bank the money which had been left
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there, and took it to Milville, N. J., where Kane, as it seems, had been
staying with his wife's relatives, and gave it into Kane's hands. Out
of what was so received, Kane paid Yocum a bill for services of $50,
and gave him $750 additional with which to settle a claim which his
brother Patrick J. Kane had against him. This was a debt incurred
a year or two previous, when Michael bought out his brother Pat
rick's half interest in the business which they had been carrying on to
gether. Yocum succeeded in securing a settlement for $600, and
turned over the $150 which he saved to the bankrupt's wife. It is
contended that the money so turned over to Patrick was to be held
by him for the benefit of the bankrupt, but there is not a shadow
of anything to sustain such an idea. It is true that Patrick says the
money was paid to him the evening of the sale, and that he spent it
all soon afterwards on a wedding trip; also that he gave a receipt for
it the same day; and the receipt which is produced bears date of May
19th, in apparent accordance. But his story is very unsatisfactory in
many ways, which I will not stop to discuss; and, contradicted as it is
by both Yocum and the bankrupt, I do not believe it. The date of
the receipt is to be explained either as a mistake of May for June, as
Yocum suggests, or a dating back for some undisclosed purpose. As
suming, as testified, that the money turned over to him was $1,340
although the amount left with the bank was somewhat more than
this-and taking out that which the bankrupt paid to his attorney and
to his brother, there was left in his hands. including that returned to
his wife, the sum of $690. The only thing he has to say of this
is that he gave it to his wife, and thjlt it has been spent for the ben
efit of himself and family. This, however, is not a sufficient account
ing for it, nor does it seem at all probable. He stayed at Milville,
according to his story, about six weeks, and then got work at Phila
delphia as a motorman, and went there to live, by which time his earn
ings, as we have the right to assume, would largely support those de
pendent on him. He was only called to draw upon this money,
therefore, for a brief period; and he was likely, from his reduced cir
cumstances, to be somewhat saving of it. It is hardly to be believed
that by the middle of October, when he was examined before the ref
eree, he had made away with the whole of it, as he testifies. Money
having been traced directly into his hands, he cannot swear himself
free from liability by any such general and sweeping statement. The
limits of a proceeding of this character are, no doubt, to be recog
nized and observed. It is not intended to punish the bankrupt for
concealing assets from his trustee, for which the law otherwise pro
vides, nor for frauds or delinquencies of which he may appear to be
guilty. The sale purpose is to reach, and compel the surrender to the
trustee of, property belonging to the estate in the actual control or
possession of the bankrupt (Boyd v. Glucklick, 8 Am. Bankr. R. 393.
116 Fed. 131,53 C. C. A. 451; In re Gerstel, 10 Am. Bankr. R. 411,
123 Fed. 166; Brandenburg, Bankruptcy, § 54), although for this the
power of the court is plenary (Mueller v. Nugent, 184 U. S. I, 22 Sup.
Ct. 26<). 46 L. Ed. 405, 7 Am. Bankr. R. 224). Having regard to what
is involved, it is to be exercised with caution; but, where a proper
case is presented by the evidence, the court is not to allow itself to be
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deceived by evasions, nor deterred by the consequences. In the pres
ent instance, while I cannot sustain the finding of the referee that the
bankrupt had in his hands, at the time the order to turn over was
made, the. $I,340 which was so required of him, I feel compelled to
find that he did have the greater part of the $690 left after deducting
the payments to his brother Patrick and to his attorney. Exactly how
much, to a dollar, this was, we may not be able to say; and the bank
rupt, after ha,ving had OPPQ~tunity, both befure the referee and the
court, except the bare statement that he had spent it, throws no light
upon the matter. The only thing left is to estimate it; and, allowing
for the time before he got work in Philadelphia, and taking into
consideration that he took some money away with him (although not
much), it is fair to say that he must have had at least $600 at the time
of the hearing last October. This, I am constrained to hold, he must
now turn over to his trustee.

Let an order.,be drawn requiring the bankrupt to pay to his trustee
the sum of $600, moneys of the estate in his hands, within 20 days
from the service of this order upon him, or, in default thereof, that
he be adjudged in contempt.

-=

In re FISHBLATE CLOTHING CO.

(District Court, E. D. North Carolina. November 28, 1903.)

1. INVOLUNTARY BANKRUPTCY'-' PETITIONING CREDITORS - NUMBER - COMPE
TENCY.

Where one of the three creditors signing an involuntary bankruptcy
petition had received a preference within four months prior to the filing
of the petition, which he had not surrendered, and was therefore dis
qualified from signing the petition, and there was no request for an
amendment of the petition by including the namell of other creditors, the
petition wm be dismissed.

In Bankruptcy.
C. F. McRae and Rountree & Carr, for petitioning creditors.
Iredell Meares, for bankrupt.

PURNELL, District Judge. This cause being before me on the
petition of petitioning creditors and the verified answer of the bank
rupt company, it appearing that the International Shirt & Collar
Company, one of the three petitioning creditors necessary under the
bankrupt act to constitute the requisite number of creditors upon
which an involuntary petition in bankruptcy can be maintained, has
received a payment on its claim within the prohibited period, to wit,
four months of the filing of the petition in bankruptcy, and that
said payment constitutes in law a preference, said preference not
having been surrendered by said creditor. It further appears that
said petitioning creditors have not by petition or proper motion
requested that said original petition be amended by including the
names of other persons as creditors, bringing said petition within
the provisions of said bankruptcy law, but the only request made by
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said petitioning creditors is that they be allowed to file a replica
tion to defendant's answer, which request is as follows: "If the
court is of a contrary opinion, we respectfully ask time to file a repli
cation to the answer of bankrupt."

Upon the foregoing facts it is ordered adjudged, and decreed:
I. That the International Shirt & Collar Company, one of the

petitioning creditors, has not a provable claim against the bankrupt
company, as contemplated in the act; that it has received a prefer
ence, which it has not voluntarily surrendered; and that creditors in
an amount as required by the act have not united in instituting the
petition !1erein against the defendant bankrupt company.

2. The court must act upon the record as presented, and there is
nothing in the record as presented (and the statements in the veri
fied answer must be taken as true), asking for leave to amend said
original petition to conform to the provisions of the bankrupt law.

The court cannot try hypothetical cases. It may be stated this
is not a moot court, but sits under the law to try bona fide causes
actually existing and regularly instituted between parties-questions
raised and presented in the record. The seeming effort on the part
of petitioning creditors to "fish out" an opinion upon a hypothetical
case cannot avail.

It is therefore ordered, adjudged, and decreed that the petition
herein, for the reasons stated, be, and the same is hereby, dismissed1

at the cost of the petitioning creditors.

EIKREJ\{ v. NEW ENGLAND BRIQUETTE COAL CO.

(District Court, D. Rhode Island.. November 17, 1903.)

No. 1,103.

1. SHIPPING-CHARTER PARTy-LIABII.ITY FOR FREIGHT.
Under a charter party providing that the charterer shall provide a

full and complete cargo of sludge, he to pay $1.75 per ton for freight,
there can be recovery only for the amount shipped; there being no evi
dence that the vessel could have prudently taken more of such a cargo,
or that the master erred in his judgment that that was all she could pru
dently carry.

2. SAME-DEMURRAGE.
Complainant, on a libel for demurrage, Is not precluded from proving

the exact loading and discharging times by having previously presented a
bill for a smaller amount.

In Admiralty.
Matteson & Healy, for libelants.
Livingston Ham, for claimant.

BROWN, District Judge. This libel is for freight and demurrage.
The schooner James Duffield, described in the charter party as "of
the burthen of 178 tons, or thereabouts, registered measurement,"

,. 2. Demurrage, see notes to Randall v. Sprague, 21 C. C. A. 337; Hager
man v. Norton, 46 C. C. A. 4.
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was chartered for a voyage from Mantua Creek, N. J., to Providence,
R. 1. The charterer was to provide "a full and complete cargo under
deck of sludge in bulk," and to pay therefor at the rate of $1.75 per
ton of 2,240 pounds; the charterers .to load, trim, and discharge the
cargo. The vessel carried 167 tons 1,690 pounds of sludge. The
claimant contends that this was not a full and complete cargo, and not
a substantial performance of the agreement. The respondent's argu
ment is that, as the vessel could carry 250 or 260 tons of soft coal, and
as a cubic foot of soft coal weighs 51% pounds, while a like quantity
of sludge weighs 62~ pounds, 304 tOllS of sludge could be put into
the same space as 250 tons of soft coal. By similar computations
based on other evidence, he reasons that 322~ tons was the probable
sludge-carrying capacity of the vessel. But this argument is obvi
ously unsound, since it considers only the amount of space in the hold
of the vessel, and disregards the facts that the sludge was of greater
weight per cubic foot than soft coal, and was ~ot a solid substance,
but a substance described by the master of the vessel as "similar to
thick pitch, and very easy to run from place to place. It would keep
soft. It would not harden very solid in cold weather. I don't know
what to call if-whether liquid or solid. It would run." It was a
shifting cargo, and in fact did shift so that at one time on the voyage
the vessel had a list of some 12 inches. As the vessel was to receive
payment at the rate of $1.75 per ton for the amount carried, it was to
her advantage to take as large a cargo as possible. There is no evi
dence to show that the Duffield could have taken prudently a larger
cargo of this peculiar substai1ce in bulk, or that the master erred in
his judgment that between 167 and 168 tons was all that the vessel
could carry safely.

According to the uncontradicted proofs, there was a delay of 4
days and 19 hours in loading, and a delay of 17 days in discharging.
For each day's detention the vessel was entitled to $16. While the bill
presented to the responderit, the New England Briquette Coal Com
pany, was somewhat smaller, this does not preclude the libelant from
proving the exact loading and discharging times; and no evidence has
been offered to show any inaccuracy in the detailed statement annexed
to libelant's brief, nor is the accuracy of the figures questioned upon
the respondent's brief.

I find that the complainant is entitled to $348.66 for demurrage,
with interest from the date of filing the libel, and to $1.27 unpaid bal
ance of freight.

In re BEAVERS.

(District Court, S. D. New York. October 24, 1903.)

1. ARREST-PERSONS LIABT,E-SECOND ARREST OF PERSON ON BAIL.
A court which has in its custody a person charged with a crime has ex

clusive custody and jurisdiction until the question of his guilt or inno
cence Is determined; and· a person arrested on a commissioner's war
rant, and either In custody or held to bail pending his examination for
removal to another district to answer to a criminal charge, is not sub
ject to a second arrest, for removal to a different district, until the first
proceeding has been terminated.
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On Application for Writ of Habeas Corpus.
Morgan & Seabury, for petitioner.
Ernest E. Baldwin, Asst. U. S. Atty.

HOLT, District Judge. This is a writ of habeas corpus issued
upon the petition of George 'vV. Beavers, who alleges that he has been
illegally arrested under an order of Samuel M. Hitchcock, Esq., a
United States commissioner. The petitioner was indicted by the
federal grand jury in the Eastern District of New York. A warrant
for his arrest was issued by the judge of the Eastern District of
New York, but he was not found within that district. An application
was thereupon made to Samuel M. Hitchcock, a United States com
missioner in the Southern District, for a warrant for his arrest and re
moval. A warrant was issued by the commissioner, under which the
petitioner was arrested and brought before him. The petitioner de
manded an examination, and gave bail for his appearance before the
commissioner. Subsequent to the finding of the indictment in the
Eastern District of New York, another indictment against the peti
tioner was found by the grand jury of the District of Columbia. A
bench warrant was issued by the Supreme Court of the District of
Columbia for his arrest under the indictment, but, not being found
within the District of Columbia, another application was made to
Commissioner Hitchcock, in the Southern District of New York,
for his arrest and removal under the second indictment. A warrant
on this second application was issued by the commissioner, under
which he was arrested bv the marshal of the Southern District of New
York, and brought before the commissioner. The petitioner there
upon demanded an examination, and was again admitted to bail by
the commissioner. The bail given upon the second arrest under the
warrant issued upon the indictment in the District of Columbia subse
quently surrendered the petitioner to the marshal for the Southern
District of New York, and thereupon the petitioner filed a petition in
this court for this writ of habeas corpus, alleging that his second ar
rest was illegal.

In my opinion, the fact that Beavers had given bail on the first ar
rest, and was not in the actual custody of the marshal when the second
arrest took place, is immaterial. The general rule is as stated by Mr.
Justice Swayne in Taylor v. Taintor, 16 Wall. 371, 21 L. Ed. 287:

"When bail is given, the principal is regarded as delivered to the custody
of his sureties. Their dominion is a continuance of the original imprison
ment."

The question, therefore, in my opinion, is precisely the same as
though the marshal, while holding the petitioner under the original
warrant of the commissioner pending the examination as to whether
he should be removed to the Eastern District of New York, had re
ceived the warrant of the commissioner issued on the indictment
found in the District of Columbia. I think that in such a case, al
though the issue of the warrant was proper, it would be the duty of
the marshal not to execute it, but to hold it pending the decision of
the commissioner in the proceeding for the removal of the defendant
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from this district to the Eastern District of New York. If, for any
reason, the commissioner should decide in the first proceeding that
the petitioner should not be removed, then it would be the duty of the
marshal to arrest him and hold him under the warrant in the second
proceeding; but, until the first proceeding is determined, I think that'
no other arrest can be permitted. As is stated in Taylor v. Taintor,
16 Wall. 370, 21L. Ed. 287 :

"It is a principle of universal jurisprudence that, where jurisdiction has at
tached to person or thing, it is--,-unless there is some provision to the con
trary-exclusive .in effect until it has wrought its function."

If it was the duty of the ma.rshal to arrest him under. the second
warrant, itwould be his duty to carry out the decision 00 the second
warrant, as it is his duty to tarry out the decision on the first war:ra!,!t.
If the two proceedings resulted in an. order for the removal of the
defendant in the one case to the Eastern District of New York for
trial, aodin the other case to the District of Columbia for trial, it is
obvious that no such orders could be complied with at the same time.
The only possible rule is that a court which has in its custody a per
son charged with a crime has exclusive custody and. jurisdiction
until the question of his guilt or innocence is determined, and, if he
is found guilty, until the period of imprisonment has expired. Taylor
v. Taintor, 16 Wall. 366, 21 L. Ed. 287; Matter of Troutman, 24
N. J. Law, 634; Matter of Briscoe, 51 How. Prac. 422.

My conclusion is that· the. arrest under the second warrant issued
by the com.missioner should be vacated.

In re LE YA.Y.

(DIstrict Court. M. D. Pennsylvania. November 27, 1003.)

No. 326.

1. BANKRUPTCy-ExEMPTIONS~TIME ANP lUANNER OF CLAIMING.
While, under Bankr.Ad: July 1, 1898, C. 541, 30 Stat. 544 [U. S. Camp.

St. 1901, p. 3418], the right ofa bankrupt to his exemption depends on
the state law, by which it is primarily given, the time '.and manner of
obtairong it are necessarily regulated by that act. Claim for its allow
ance in involuntary proceedings is therefore in effective time if made by
the bankrupt in his schedules.

2. SAME-PERISHABLE GOOPS-CLAIM ON PROCEEDS OF SALE.
Where a claim to his exemption is made by the bankrupt in his

schedules, the mere fact that meanwhile the goods themselves, which
he might otherwise have claimed, have been sold by a recf!iver under the
direction of· the court lis perishable, will not deprive him of the right
to come in upon the proceeds, notwithstanding that under the state law a
debtor is not entitled to his exemption out of the proceeds of a sale, but
must elect the goods he wishes to retain and have them set aside to him.

8. PERISHABLE GOODS-SALE OF-PROCEjl:ps-How DISTRIBUTED.
Thesa:Ie otgoods as perishable is for the benefit of all concerned; the

money realized standing instead of the property itself, against which the
parties interested may assert their rights, the same as if the sale had
not taken place.
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4. BA:NXnUPTcy-ExEMPTIONS-PRJORITY-COSTS AND EXPENSES 011' RECEIVER.
Where the bankrupt has properly claimed his exemption, it cannot be

diminished by, or put aside in favor of, the costs and expenses made in
the proceedings, even where these have l;>"en incurred in steps taken to
preserve the property, as by a sale of it by a reCel,,-er as perishable.

In Bankruptcy. On certificate from H. A. Fuller, Referee.
Chas. N. Loveland, for bankrupt.
W. N. Reynolds, Jr., for defendant.

ARCHBALD, District Judge. These are involuntary proceedings
instituted June I, 1903, against the bankrupt, who was carrying on a
millinery business. On suggestion that her stock, being adapted to
the season, was liable to serious deterioration unless speedily dis
posed of, a receiver was appointed, and a sale of the goods ordered
as perishable. This sale took place on June 19th, two weeks in
advance of the adjudication, and realized $140.50-about one-fourth
of what it was appraised at; and upon filing her schedules a few days
after the adjudication the bankrupt claimed the proceeds as part of her
$300 state exemption. Excepting a sewing machine, some jewelry,
and a few small personal effects, valued at $50, also claimed as ex
empt, the money realized at the sale constituted the whole of her
property. The right to the proceeds of the sale was denied the bank
rupt by the referee on two grounds: First, because it was claimed
too late, after the goods had been converted by a sale; and, second,
because the costs and expenses of the referee and receiver, which
exhausted the fund, were entitled to priority.

It is held by the courts of Pennsylvania that an execution debtor
is not entitled to his $300 exemption out of the proceeds of the sale
of personal property by the sheriff, but that he must elect the goods
which he wishes to retain, and have them appraised and set aside to
him (Hammer v. Freese, 19 Pat 255); and that, except under certain
special circumstances, a demand for an appraisement must be made
before the day of the sale, or the exemption will be considered waived.
Rogers v. Waterman, 25 Pat 182; Diehl v. Holben, 39 Pat 213. But
while it is no doubt true that the right of the bankrupt to his exemp
tion depends on the state law by which it is primarily given, the
analogies derived from the practice upon execution process are not to
be carried too far. The time and manner of obtaining it in this court
are necessarily regulated by the bankrupt act, and it is there provided
that the bankrupt shall claim in his schedules the exemptions to which
he is entitled-section 7a (8), Act July I, 1898, C. 541, 30 Stat. 548
[D. S. Compo St. 1901, p. 3425]-and that they are to be set apart
to him by the trustee, who is to report to the court the items and
estimated value thereof-section 47a (II), Act July I, 1898, C. 541,
30 Stat. 557 [D. S. Compo St. 1901, p. 3439]. Where this course has
been pursued, it must be regarded as effective, and in time. The
mere fact that meanwhile the goods which he might otherwise have
claimed have been sold by a receiver, under the direction of the court,
because of their perishable character, Willllot deprive him of the right

14. See Beach v. Macon Grocery Co. (C. C. A.) 125 Fed. 513.
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to,' come in upon theprqceeds. The sale of goods as p~rishabte
is for the benefit of all' cgncerned, the money realized therefrom
stanclingin stead of the property itself, against which the parties in
terested may assert their rights the same as if the sale had not taken
place. Taylor v. Carryl, 24,Pa. 259; Apreda v. Romano, 24 Wkly.
Notes Cas. 124. It may be' that the alleged bankrupt, for the pur
pose of more fully preserving her rights, might have petitioned the
court in advance, and had the goods set off to her under her exemp
tion; but I do not see that she was bound to do so; much less was
she to apply to the receiver, who had no authority to a.ct if she had.

Neither is the bankrupt's claim to be put aside in favor of the costs
and expenses made in the proceedings., No, douM the adjudication
determine$ :that an act of pankruph;y had' been committed, which,
theoretically, justifies them; but, even so" the bankrupt was entitled
to her exemption, which,havillg been properly claimed, preserves to
her intact and undiminished' whateyer is covered thereby. Property
that is exempt forms no part of'the bankrupt's estate,. nor does, the
bankrupt court acquire any right to a.dminister upon or distribute it,
even though its aid may be required to set it aside. Lockwood v.
Exchange Bank, 190 U. S. 294,23 Slip. Ct. 751, 47 L. Ed. 1061. The
title to that which is now claimed having, therefore, never passed
out of the bankrupt, even though temporarily in abeyance, cannot be
subjected to the costs made in the attempt to otherwise deal with it
(sections 62, 64b, Act July I, 1898, c. 541, 30 Stat. 562, 563 ru. S.
Compo St. 1901, pp. 3446, 3447]), and this is true even though the
appointment of the receiver and the sale of the goods as perishable
would ordin'arily be regarded ,as preservative steps taken in the in~

terest of all parties. So far as the bankrupt was concerned, the whole
proceedings, as well as this part of them, were a useless interference
with her affairs. Conceding that an act of bankruptcy had been com
mitted, it must have been evident from the start that the small stock
of millinery which she had, even if it realized $519, at which' it was
appraised, was little more thftn enough to cover her exemption and
the probable costs, leavingbp.ly the barest fraction, if anything at all,
for gener.al creditors. As it turned out, it has fallen far short of this,
and the. expenses incurred must therefore be borne by those who
made them. rhey cannot be. allowed to still further reduce the bank
rupt's already scanty claim.

The report of the referee is set aside, and it is ordered that the fund
in the hands of the receiver be turned over to the bankrupt as part of
her state exemption.

In re KURTZ.

(DIstrict Court, E. D. Pennsylvania. N()vember 23, 1903.'
No. 1,587.

L BANll:RUPTOy;.;..REll'EREElI-CERTIFICATION 01l' QUESTION-PBAOTIClll.
On petltto;n of a creditor to a referee in bankruptcy to certify tt ques

tion presented, to the judge, the referee's transmission of the creditor'.
petition tor review, the notes of testimony and his own opinion. to
the clerk, did not constitute a compliance with Bankr.Rule 27 (89 Fed.
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xi), requiring that the referee in such case shall certify to the judge the
question presented, with a summary of the evidence relating thereto,
and the finding and order of the referee thereon.

2. SAME-AsSETS-OWNERSHIP.
Where, at the time of filing a bankruptcy petition, the bankrupt had

a bank account standing in his name as manager, amounting to $348.02,
and he had been in the babit of depositing receipts from various sources,
some belonging to himself and some to others, in such account, for a long
period of time, and paying therefrom various items of indebtedness and
personal expenses, and, after filing tbe petition, he expended from such
account, for bis private purposes, the sum of $270, it would be presumed
that the amount so expended was his personal money, and he would be
required to pay over such sum to his trustee.

In Bankruptcy.
D. McMullin and Frank R. Savidge, for bankrupt.
Coyle & Keller, for trustee.

J. B. McPHERSON, District Judge. It was charged before the
referee that when the bankrupt's petition was filed he had in his pos
session $348.02, deposited in bank to the credit of "Samuel Kurtz,
manager," and that at least $270 thereof was his individual property,
which should have been scheduled and turned over to the trustee.
The referee was therefore asked to make an order requiring the
bankrupt to pay to his trustee the sum thus improperly withheld.
Testimony having been taken upon this application, the order was re
fused after a hearing, and the referee's refusal is before the court for
review.

The referee's method of complying with the creditor's request for
a certification of the question presented is not to be commended. He
did not obey the plain command of rule 27 (89 Fed. xi), which re
quires him, upon proper petition for a review of any order, "forth
with rto] certify to the judge the question presented, a summary of
the evidence relating thereto, and the finding and order of the
referee thereon," but merely transmitted to the clerk the notes of
testimony, his own opinion, and the creditor's petition for review.
There is no attempt to certify the precise question that was ruled
upon, and there is nO summary of the evidence relating thereto.
Both these provisions are important, and should be carefully observed.
The certification of the question prevents disputes among counsel
concerning the point presented and decided, and the summary of
the evidence is required in order to save the judge the labor of ex
amining what is often a mass of testimony on many different ques
tions, and of extracting so much as may be relevant to the point im
mediately in hand. The summary may also be valuable as showing
what evidence has been considered by the referee before coming to a
conclusion. In the present case the absence of the summary is not
so important as it might be in others, because all of the testimony has
some bearing upon the question before the referee; but I take this
occasion to call attention to the rule, with the expectation that it will
be obeyed hereafter.

A careful examination of the testimony satisfies me that the order
asked for should have been made. The bank account referred to was

125F.-63
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1,111doubt(:qlytreatea by the bankiupt as his. i~dividuat property, in
spite of the fact that it was labeled with his name as "manager,'~
and in spite of the further fact that some of the money that went into
it was the income from real estate to which an insurance company,
of which he was secretary and manager, held the le~al title. Nom
inally, he was.qtanagingthe property for the insurance company, but
he did what he pleased with the property and its income. During the
10 years of his apparerttrelation, he never rendered an .account, and
~s never asked fot one. The deposit in question 'contained his
own salary, rents from certain houses, proceeds from the sale of
gas made by a plant erected upon another part of the real estate,
mingled indiscriminately, and apparently not capable of being ac
curately separated. .From this £1,1nd he has been paying out money
for taxes and repairs, supplies to the gasworks, and his oWll personal
expenses. On the day when he filed his petition in bankruptcy, he
had .$348.02 in this aCC01,1nt. Of this sum, he has spent for his own
private purposes $270 .since that date, and it is this amount which the
court is asked to compel him to 'restore, upon the theory that this was
prestunably his individual money,or he would have had no right to
spend jt for his persQPal advantage. ,The evidence satisfies me that
this position is wel1 hiken, and that the presumption that the bank
rupt:was not embezzling funds beJonging to the insurance company,
but was, using his own money,has not been rebutted by any evi
dence that was laid before the referee.

It is accordingly ordered that the bankrupt pay over to his trustee
the sum of $270, with interest from March II, 1903, within 20 days
from the. filing of this order. Service of a copy thereof to be made
immediately. .

JEWISH OOLONIZATION ASS'N et al. v. SOLOMON & GERMANSKL

(Circuit Court,S. D. New Yo,rk. December 2, 1003.)
"

1. FlllDBRAL COURTS-JuRISDIOTION-DIVERSE CITIZENSHIP...,.ALIENS-LIYITED
PARTNljlRSHIP.

Where' certain ot the' memberS of a limited partnership organized un
der the laws of New York were ,aH~s,and such partnership was joined
with a foreign corporation as a pla1I~titr in an action in the federal court
In NewYotk against a 1h'm composed of citizens of New York, such l1m
lted partnenhip should' not ·be treated, tor the purpose of determining
jurisd1ctlOD,as If it ,were a corporation located in New York, but the
memberstbereof retainthe1r individual rights as aUens entitled to sue
in the federal courts.

I. TRADll:.MARItS-,-LABELS-4AcTIONS-PARTIIlS.
Wher~ a b111 by a corporation and ,a limited partnership for infringe

ment of certain trade-marks and labels and for unfair competition showed
that both' plaintltrs had'an actual, though not an· equal, interest in the
use of the marks and labels, they were properly joined all plaintiffs' in
such~t.

f 1. Diverse citi~enshlp li.!I ground of federal jurisdiction,see notes to Shipp
v. Wil1iams.lQC.o. A.-24~IMasonv. Dullagham, 27 O. O. A. 298.
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8. SAME - I}iFRDreE~IENT - UNLAWFUL COMPETITION - CAUSES OF ACTION
JOINDER.

Where both the trade-mark and labels claimed to be owned by plain
tiffs were made use of by defendants in tlwiame acts that would con
stitute a violation of the rights of the plaintiffs as to both, plaintiffs were
entitled to join in a single suit in equity a cause of action for infringe
ment of the trade-mark and labels and for unlawful competition.

4.. SAME-VALIDITY OF TRADE-MARx-GEOGRAPHICAL NAMES-DEMURRER.
In a suit for infringement of certain trade-marks and labels and for

unlawful competition, an objection that the trade-marks are invalid be
cause consisting of geographical names, etc., cannot be considered OD
demurrer.

In Equity.
Walter F. Rogers, for plaintiffs.
George Whitefield Betts, Jr., for defendants.

WHEELER, District Judge. The plaintiff the Jewish Coloniza
tion Association is a corporation of England doing business at Paris,
in France. The plaintiff Carmel Wine Company is a firm in New
York organized and doing business in accordance with the statutes
of New York constituting limited partnerships. The plaintiffs Elias
Wolf, Lewin Epstein, Wolf Gluskin, and Izaak L. Goldberg are citi
zens of Russia, and are the members of the limited partnership. The
defendants, Judah Solomon and Ascher L. Germanski, are the mem
bers of the defendant firm, and citizens of New York. According
to the allegations of the bill, the colonization association is an owner
and dealer in wines and cognacs in Europe, and the Carmel Wine
Company is the selling agent of that corporation in this country.
The bill is brought for infringement and unfair competition in trade
in the use of the plaintiffs' trade-mark and labels. The bill is de
murred to.

One ground of demurrer relied upon is that the limited partnership
is a citizen itself of the state of New York, as if it was a corpora
tion, and that, therefore, the defendants being citizens of New York,
this court has no jurisdiction, which rests in this case upon alienage
or diverse citizenship. It is not understood, however, that the mem
bers of a firm constituted according to the statutes lose their indi
vidual identity in the rights and business of the firm, as they do in
corporations, but it is considered that they retain their individual
rights, and act accordingly as such, and bind themselves individually
so far as they are bound by their acts at all in this manner, and that
they, as citizens of Russia, are the plaintiffs, the same as if they
were dealing ordinarily in their own name. The plaintiffs are there
fore all aliens, and the defendants citizens of New York, and the
jurisdiction is well founded.

Another ground of demurrer is that the plaintiffs have distinct in
terests in the trade-mark and labels, and therefore cannot be joined
in maintaining the suit, and that infringement and unfair competition
cannot be prosecuted in the same action. The bill shows that the

, S. Unfair competition, see Dotes to Scheuer v. Muller, 20 C. C. A. 165j
Lare v. Harper & Bros.• 30 C. C. A. 376.
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plaintiffs have actual, although not equal, interests in the use of the
trade-mark and the labels, and that both the trade-mark and the
labels are made use of by the defendants in the same acts that would
constitute a violation of the rights of the plaintiffs as to both. While
parti~s so situated might not be entitled to maintain an action at
law, in equity all those having interests involved in the suit may join
therein for the protection of such rights in the subject-matter as
they may have, and that the same acts may be proceeded against
in one action, although the rights may be diverse-as, for example,
the infringement of separate patents by one machine.

The other ground of demurrer relied upon, which seems to be
worthy of notice, is that the trade-marks and labels are themselves
of such a nature, geographical and otherwise, that they are not the
subject of rights to their· exclusive use in this business. Whatever
there may be to this question should apparently be raised as a matter
of defense to the bill, and 110t by demurrer. Therefore the demurrer
should, according to these views, be overruled, and the defendants
be required to answer over. '

Demurrer overruled; defendants to answer over by January rule
day.

In re RUNKLE.

(Circuit Court, S. D. New York. November 23, 1908.)

J. DEFRAUDI~G UNITED STA.TES-POSTAL FRAUD-SUFFICIENCY OF INDICTMENT.
Ail Indictment charging that defendant, a contractor, conspired with

certain postal officials, oDe of whom was charged with the duty of pro
curing supplies through contracts let after advertisements or in open
market at reasonable I:ll,lces, to defraud the United States by haVing let
to him'a contract Wlth6ftt competition, at exorbitant prices, for articles
for which there was no immediate necessity, in pursuance of ~hich con·
spiracy tll-~. ~rticles were purchased from defendant' thereafter, and the
voucherap~rovedby oIJ.e of the officials, is sufficient to charge an offense
uDdet:R¢v.S1:, § 5440, [U, S. Compo at. 1901, p. 3676], providing that if
two or more persons conspire' to ,defraud the United States in any manner
or for any purpose, and oneol them do any act to effect the objects of
the~llspi,..acy, all Iha,ll"be liable to a> penalty, etc. '

LARREST aJj'·PlusaNER IN O'I!UER:DISTRICT..;.;.,ExA1IUNATION BEFORE COMMISSION
, ,. ER--':"'I:tiDIQTMENT AS' J'JUMA.FAciE CASE.,

Ari'indic,tment cha:r~ihg 6n its fnCaan offense against the gaverument
constitutes a prima facie case on an examination before a United States
conn;nissioner after accuseirsarrest in a 'district other than that in which
the indictment is found, ,as authorized by Rev. St. • 1014 [U. S. Comp.
St. 1901,p.716].· ' , ,

This matter comes up on writs of habeas corpus .and certiorari di
rected to the marshal: of the district who has tJ1e p~titioner incus
tody under a warrant for remov,al issued by a .District ]u,dge of this
district directing his removal from the city of New York to Wash
ington, D. C., to·' plead to .an indictment.

Morris H: ,Hayman and Franklin Biell, for the motion.
H. A. Wise~ Asst. U. S. Atty.

'f 2. See Oriminal Law, vol.14, Cent. Dig. l 510.
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LACOMBE, Circuit Judge. The petitioner, with two other per
sons, Machen and McGregor, was indicted by the grand jury in
Washington for a violation of section 5440, Rev. St. U. S. [U. S.
Compo St. 19°1, p. 3676], which reads as follows:

"If two or more persons conspire either to commit any offense against the
United States or to defraud the United States in any manner or for any pur
pose, and one or more of such parties do any act to effect the object of the
conspiracy, all the parties to such conspiracy shall be liable to a penaUy of
not more than ten thousand dollars or to imprisonment for not more than
two years, or to both fine and imprisonment in the discretion of the court."

Upon an affidavit to the effect that such an indictment had been
found, and a certified copy of the indictment, a warrant was issued'
by the United States commissioner for this District under section
I014, Rev. St. U. S. [D. S. Compo St. 1901, p. 716], for the appre
hension of the petitioner. Thereupon he was arrested and arraigned
before the United States commissioner, and demanded an examina~

tion. The prosecution offered in evidence a duly exemplified and
certified copy of the indictment, and, having secured an admission
that the prisoner was the person mentioned in said indictment, rested.

The defendant moved to dismiss the complaint on the ground that
it "appears upon the face thereof the defendant was not guilty of any
offense that will warrant an indictment." He contended that the
indictment could not be considered to be evidence of the commis
sion of the offenses charged therein, and demanded that the prosecu
tion produce the witnesses specified in the indictment for the pur
pose of cross-examination. Defendant, however, introduced no evi
dence whatsoever, and offered to introduce none, on his own behalf.
The commissioner thereupon overruled defendant's objections, and
refused to require the prosecution to produce the witnesses specified
in the indictment. The subsequent disposition of the case has been
stated supra.

Counsel for the petitioner now contends that the indictment fails
to allege any crime or act against the defendant, Runkle. It does
allege that at certain times therein specified one Machen was an
officer of the United States, to wit, superintendent of free delivery;
that he occupied a position of trust in the Post Office Department,
and that during such period he was, among other things, charged
with the duty of letting contracts for postal supplies and approving
vouchers for the payment therefor; that one McGregor was, during
the period aforesaid, an officer of the United States, to wit, a clerk,'
and assigned to assist Machen; that during the period aforesaid
Runkle, the petitioner, was a contractor desirous of furnishing ar
ticles and supplies to the department of which Machen was superin
tendent; that it was Machen's duty to procure such articles through
contracts let after advertisement, except in emergencies, and then
to procure the same in the open market, at reasonable prices. It
further charges that Machen, McGregor, and Runkle on a day cer
tain, at the District of Columbia, unlawfully conspired to defraud
the United States by letting to said Runkle a contract without com
petition, at exorbitant prices, for articles for which there was no im~

mediate necessity, and that in pursuance of such conspiracy such
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articles were purchased from Runkle thereafter, and as an overt act
in such conspiracy Machen approved the voucher for the payment
of money to said Runkle for articles purchased as aforesaid.

The above averments are set .forth at great length, with a multi
tude of words, and conformably to the archaic methods of preparing
criminal pleadings which still prevail, but nevertheless careful exam
ination and analysis show that these averments were specifically
and positively made. They certainly charge an offense within the
lang~lage of the section quoted, and if the averments be considered
as truthful statements of fa.ct they sufficiently indicate that the peti
tioner is an offender against its provisions.

As to the effect of the indictment when presented as evidence of
the facts it recites, the practice in this district has been uniform for
many years. Judge Browrt in Re Dana (D. C.) 68 Fed. 886, after
reviewing very many earlier decisions, says:

"The above are the only cases I have found in which the effect of an in
dictment as evidence is considered. According to them an indictment in an
other district was admissible as prima facie evidence, is not conclusive, and
cannot shut out evidence of the defendant to show that no offense was com
mitted by him within the district to which removal is sought"

The attention of the court has been called to no case requiring
any modification of this conclusion. The prima facie case made out
by the indictment, considered as evidence, has not been rebutted or
traversed by any evidence whatsoever presented on behalf of the
petitioner. Therefore, in accordance with the uniform practice in
this district, the commissioner properly held him, ~nd the District
Judge properly issued the warrant for his removal.

The writs are dismissed.

MORSS v. FRANKLIN COAL CO.

(District Court, M. D. Pennsylvania. November 23, 1903.)

No. 361.

t. INvOLUNTARVBANKRUPTCY - JURY TRIAL - WHEN DEMANDABLE - DENIAL
THAT PETITIONERS ARE CREDITORS.

The only issues on which a person against whom an involuntary peti
tion in bankruptcy has been filed is entitled of right to a jury trial are
with respect to his insolvency and the acts of bankruptcy with which
he is charged. He is not entitled to one with respect to whether the peti
tioners are in fact creditors, so as to be entitled to maintain the pro
ceedings.

In Bankruptcy. Motion to limit issues.
W. J. Hand, for petitioners.
W. S. Diehl, for respondent.

ARCHBALD, District Ju<;tge.The respondent, in its answer, de
nies that it is insolvent, or has committed the act of bankruptcy
charged; and further alleges that· the petitioners are not entitled to

'1. See Bankruptcy, vol. 6, Cent. Dig. § 14{).
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maintain these proceedings, not being in fact creditors. Upon all
of these three issues it demands a jury trial. But as to whether the
petitioners are creditors, it is clear that it is not entitled to any,
unless the court sees fit to allow it. By section I8d of the bank
ruptcy act (Act July I, 1898, c. 541, 30 Stat. 551 [U. S. Compo St.
1901 , p. 342 9]):

"If the bankrupt or any of his creditors shall * • • controvert the
facts alleged in the petition, the judge shall determine as soon as may be the
issues presented by the pleadings without the intervention of a jury, except
in cases where a jury trial is given by this act."

Supplementing this, it is provided in section 19a that:
"A person against whom an involuntary petition has been filed, shall be

entitled to have a trial by jury in respect to his insolvency * * • and
any act of bankruptcy alleged in such petition to have been committed, upon
filing a written application therefor, at or before the time within which an
answer may be filed."

The combined result of these two sections is to give a jury trial
of right in the two instances named, but not in others; the latter sec
tion being entirely superfluous if it was demandable in every case.
Simonson v. Sinsheimer, 3 Am. Bankr. R. 824, 100 Fed. 426, 40 C. C.
A. 474; In re Christensen, 4 Am. Bankr. R. 99, 101 Fed. 243. There
is nothing in section 19c in conflict with this. The right which is
there given "to submit matters in controversy, or an alleged offense
against the act, to a jury," according to the laws of the United States
then in force, or thereafter to be enacted, is simply a saving provision
preserving such right as to any criminal offense created by the act
as was necessary to meet the requirements of the Constitution; but
leaving other controverted matters, outside of those raised by the
pleadings, which, according to section 18d, are to be determined by
the court, to be disposed of according to the prevailing procedure.
As was pointed out in Barton v. Barbour, 104 U. S. 126, 26 L. Ed.
672, with regard to the bankruptcy act of March 2, 1867, c. 176,
14 Stat. 517:

"In cases of bankruptcy many incidental questions arise in the course of
administering the bankrupt's estate, which would ordinarily be pure cases
at law, and in respect of their facts triable by jury, but. as belonging to the
bankruptcy proceedings. they become cases over which the bankruptcy court,
which acta as a court of equity, exercises exclusive control. • • • The
bankruptcy court may. and in cases peculiarly requiring such a course will.
direct an action or an issue at law to aid it in arriving at a right conclusion.
But this rests in its sound discretion."

The motion is allowed, and the issues to be determined by the
jury are limited to the alleged insolvency of the bankrupt, and the
act of bankruptcy charged in the petition to have been committed.
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ALASKA MEXICAN GOLD MIN. CO. v. BURNS. (Circuit Court or Ap
pealg, Ninth Circuit. October 16,1903.) No. 954. Appeal from the District
Court of the United States for the First Division of the District of Alaska.
Malony & Cobb, for appellant. W. E. crews and L. S. B. Sawyer, for ap
pellee. Appeal dismissed, for failure to print record, under rule 23.

ANGLO-CALIFORNIAN BANK, Limited, v. EUDEY et at (Circuit Court
(lr Appeals, Ninth Circuit.) No. 910. In Error to the Circuit Court of the
United Slates for the Northern :District of California. Jesse W. Lilienthal,
for plaintiff in error. George W. Towle, Jr., for defendant in error. For
former opinion, see 123 Fed. 39. Petition for a rehearing denied October 12,
1903. Motl6n to modify judgment argUed and submitted October 19, 1903.
Judgment modified October 2(),1903,as follows: "The judgment is reversed;
and the cause remanded to the court below f(}r further proceedings not in·
consistent. with the foregoing opinion,. with costs to the plaintiff in error."

A.P. OLZENDAM HOSIERY 00. v. LUCE etal. (Circuit Court of Ap"
peals, Fir~t CirCl)it.· October l'!3,1903.) No. 493., George R. Nutter (J. But·
leI' Studley a~d Brandies, Dunbar & Nutter, on the brief), for plaintiff in er
ror. Charles E. Shattuck, for ,defendants in error. Before COLT and PUT·
NAM, Circuit Judges, and BROWN,· District Judge.

PER C'01itAM.Tbe· judgment of the Circuit Court is amended, so that it
will show'a dismissal'for want of allegati(}ns of the citizenship of the defend
ants in that court, wi~h(}ut <;osts, and, as thus amended, the jUdgment is af
firmed. Neithefparty reco'Ver~: costs in this court.

BEARDSLEY v. CITY OF LAMPASAS. (Circuit Court or APpeals, Fifth
Circuit. !\ovemb~r23, 19Q3,) .. ,.;No.. ,1,260. In Error to the Circuit Court of
the United Stat~for the Western District of Texas. Ben .B. Cain and J. C.
Chamberlain•. fo~' ~plaintit:f JIt.firror, Robt.. G. West" Th(}s. B. Cochran, and
Walter ACker, for defendaut:in ,eri'(}r. Before PARDEE, 'McCORMICK, and
SHELBY, Cii'cuit Judges. . .

PER qURJN\{. The judgment of theCirc'llit Court is atlirmed.

BOTTSFORDetatv; SHEA!. (CircUit lCourt (}f Appeals, Se-venth Circuit.
Octo):ler 7,,1£:)03:) .~O:; :521:1, APpeal fr91ll the District OOtlrt ,pf the Unite\!
Statesf(}r the J3:,asterll. District p.f WisCQnsin, C. H. Van Alstine, for appel
lants. H. W.· Nickerson; 'for" appellee. Before WOODS, :JENKINS; an'd
GROSSCUP, Circuit Judges.

PER CURIAM. This is a libel filed by Patrick Shea in the District Court
of the United States for the 'Eastern District of Wisconsin against the pr(}
peller Osceola. The appellants intervened as owners and b(}nded the vessel,
which was discharged fr(}m custody. The District Q(}urt entered a decree
for the libelant on the 4th day of March, 1898, from which the owners ap·'
pealed t9 this c(}urt, and the case was here argued. We certified certain ques
tions tht'!rein to the Supreme Court of the United States, asking its advice
thereon. T):le cause was there argued, and the mandate of the Supreme
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Court, this day filed here, answers tbe first and third questions submitted in
the negative, which denies the right of the appellee to any recovery. The
cause in the Supreme Court is reported sub nom. The Osceola, 189 U. S. 158,
23 Sup. Ct. 483, 47 L. Ed. 760. The mandate of the Supreme Court leaves
nothing for us to do, except to proceed in conformity with the opinion of that
court. It is therefore ordered that the decree of the District Court be re
versed, and that the ~use be remanded to that court, with the direction to
dismiss the libel.

CABLE v. ENGLEMAN et al. (Circuit Court of Appeals, Eighth Circuit.
October 12, 1003.) No. 1,994. Appeal from the United States Court of Ap
peals for tbe Indian Territory. l\forris & Hayes and Gilbert & Gilbert, for
appellant. H. M. Wolverton, John Guest, and Potter & Potter, for appellees.
Docketed and dismissed, with costs, pursuant to rule 16, on motion of coun
sel for appellees

CENTRAL R. & BANKING CO. OF GEORGIA v. FAmmnS' LOAN &
TRUST CO. OF NEW YORK et al. (Circuit Court of App,~a]s, Fourth Cir
cuit. November 5. 1003.) No. 460. Appeal from the Circuit Court of the
United States for the District of South Carolina. Augustine T. Smythe and
A. M. Lee, for appellant. Henry 0. Dunningham and Henry A. M. Smith,
[or appellees. Before GOFF, Circuit Judge, and MOnRIS and KELLER, Dis
trict Judges.

KELLER, District Judge. This case comes up on an appeal from a decre
tal order entered on the 3d day of March, 1002, dismissing the intervention
of the Charleston & Western Carolina Railway Company. In the record in
this case appears the elaborate opinion of the learned Circuit Judge who
tried this case in the court below, and as that opinion contains a full state
ment of the material facts, and as its conclusions are approved by this court,
we adopt that opinIon (113 Fed. 405) as the opinion of the court herein. The
decree of the Circuit Court of the United States for the district of South
Carolina dismisSing the intervention of the Charleston & Western Carolina
Railway Company is affirmed.

CITIZENS' LIGHT & POWER CO. v. SEA'l'TLE GAS & ELECTRIC CO.
(Circuit Court of Appeals, Ninth Circuit. September 15, 1903.) No. 974.
APpeal from the Oircuit Court of the united States for the ~orthern Divisioll
of the District of Washington. H. R. Clise, John B. Hart, Harold Preston,
L. O. Gilman, and E. M. Carr, for appellant. Samuel Hill, for appellee. No
opinion. It appearing that, since the taking of the appeal, the complainant
abandoned its proceedings against the appellant, etc., the order of Circuit
Court (123 Fed. 588) granting injunction is reversed, with costs to the appel
lant.

COLER v. CITY OF LAMPASAS. (Circuit Court of Appeals, Fifth Cir
cuit. December 14, 1003.) No. 1,270. Appeal from the Circuit Court of the
United States for the Western District of Texas. Ben B. Cain, for appellant.
Robt. G. West, Thos. B. Cochran, and t\Talter Acker, tor appellee. Before
PARDEE, McCORMICK, and SHELBY, CirCUit Judges.

PER CURIAM. As to the ownership or possession of the original water
works in the city of Lampasas, the claim of the appellant herein is without
equity. The decree of the Circuit Court is affirmed.

DAUGHERTYet at ·v. BROWN. (Circuit Court ot Appeal",Eighth Cir.
euit. August 17, 1903.) No. 1,972. In Error to the (rrrcuit Court of the
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Unitedl!ltates. fOli'th. Western District of Missouri. W. D. 'ra,tIow; 0. W.
Hamlin, and,,;fq!lp P., .Portl,lr, fordefenda,ntin error. Writ ofern>r docketed
and disJ:n1BIIedt wlthcosts, ,pursuant to,ru,le 16, en motion of ,4efendaDt 1D er
ror.

DIMMIOX>t~ UNITED STATES. (Oircuit Court of Appeals, Ninth Ofr.;
cuit. October 27, 1903.) No. 887. George D. Collins, for plaintiff in error.
Marshall B. Woodworth, for the United States. No opinion. Motion for re
versal of judgment denied.

EDWARDS T. 80UTHERNBElLL TELEPHONE II: TELEGRAPH CO.
(Circuit Court of Appeals, FlfthCircu1t. October 17, 1903.) No. 1,292. In
Error to the Circuit Court of the United States for the Northern District of
Georgia. Reuben R. Arnold, for plaintl1f in error. W. S. McHenry, for de
fendant in error. Before PARDEE, McCORMICK, and SHELBY, Circuit
Judges. ,

PER CURIAM. The jUdgment of-the Circuit Court is afllrmedo

THE EUDORA. (Circuit Court of Appeals, Third Circuit. October 12,
1903.) No. 26. Appeal from the District 00llrt of the United States for the
Eastern Districtot Pelmsylvania., 'J. H. Brinton, for appellants. Horace L.
Cheyney, fOr 'appellee. Befote -ACHESON, DALLAS, and GRAY, Circuit
Judges."'"

rER ,CURIAM~, In thiS ~se we ~ert11iea. to the Supreme Court the fol
lowing questious:}i'irst. Is the ll<lt)f Congress of December 21, 1898 (30
stat. 75(), c. 28 ItJ.S. compo St. 190~,p. ~79]), properly applicable to the con
tract in, this. case? Second: Und~).' the'agreed statement of facts above set
forth, upon a libel file4 by said seamen,afte).' the completion of the voyage,
against the British'vessel. to recover wages which were not due to them
under the terms of their contract or under the law of Great Britain, were the
libelants entitled to a decree against the vessel? The mandate of the Su
preme Court (23 Sup. Ct. 821, 47 L. Fit'10(2)ohas come down to us, certifyinl1l
tIJ.ll.t in theol1ini()p.of that .court ·~the qUl¥stions certified must each bean
lIWered in thelltfirttllj,t1ve." Accord!pg;IY'we hold that the District qourt erred
In dismIssing the ,llb~. The dec",ee,~,thfil,pistrict Court (110 Fed. 430) is re
versed, and the. caUSe. is remande(}f,Q that. court tor further proceedings In
accordance with the opinion ~f the, ~hpreme QoU).'t,

FARREL et al. ". BOSTON & M. CONSOL. COPPER & SILVER MIN. 00.
(Otrcuit Court ot Appeals, Ninth Circuit. October 5, 1903.) No. 965. Appeal
trom the Circuit Court of the United States for the District of Montana. H .
.A.. Se;nnourand.ro~nH.Mmerlfo,lappellants. Upon motion of counsel for
appellanta, the appeal·lI diSIIl;issed,

. HARGADINm:-M:cltITTRICK :bllYGOOIJ!!l CO. et aI. T. BRA,DLEY. (Clr
eult Court of'·Xtlpea:ls/Eighth CircuIt. •. September 1~, 1903.) No~ 1,985. tn
Error to the United States Oourt of Appeals for the Indian Terrltol.'y. W• .A..
Ledbetter, for plaintiffs in error. W', F. Bowman, for defendant In error.
Motion of plalntlfrs in error for leave to file and docket record denied. Writ
of error, docketed.and dismiSSed, with costa, pursuant to ~e 16, _OIl moU!m
.t 4efendllDt:m erro.t. :- ... .. ,
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IKSLEY v. GARSIDE et at In re SHARIOK. (Circuit Court of Appeals,
Ninth Circuit. October 22, 1903.) No. 989. Malony & Cobb, for appellant.
Charles B. Marks and Lewis P. Shackleford, for appellees. No opinion. De
cree of court below affirmed, with costs.

THE JAMES TUFFT. (Circuit Court of Appeals, Ninth Circuit. October
14, 1903.) Ko. 992. Appeal from the District Court of the United States for
the District of Hawaii. T. C. Van Kess and L. A. Redman, for appellants.
Upon filing of stipulation of counsel therefor, and upon motion of counsel, the
appeal is dismissed; T. Mccants Stewart signing stipUlation as counsel for the
appellee.

JORGENSEN v. YOUNG et at (Circuit Court of Appeals, Ninth Oircuit.
November 6, 1903.) No. 972. In Error to the District Court of the United
States for the First Division of the District of Alaska. John G. Heid and
A. K. Delaney, for plaintiff in error. R. W. Jennings and L. S. B. Sawyer,
for defendants in error. Motion of defendants in error to dismiss granted,
and cause dismissed.

KILPATRICK et al. v. SEVERAIN. (Circuit Court of Appeals, Eighth Cir
cuit. October 12, 1903.) No. 1,981. In Error to the Circuit Court of the
United States for the District of Nebraska. T. J. Mahoney, N. K. Griggs,
Alfred Hazlett, and Fulton Jack, for plaintiffs in error. Smyth & Smith, for
defendant in error. No opinion. Reversed, at costs of plaintiffs in error, per
stipulation of parties, and remanded to the Circuit Court, with directions to
dismiss tl1e case on the merits, with prejudice to any further action thereon.

MEXICAN CENT. RY. CO., Limited, v. RICHMOND. (Circuit Court of
Appeals, Fifth Circuit. November 23, 1903.) No. 1,291. In Error to the Cir
cuit Court of the United States for the Western District of Texas. Waters
Davis and T. A. Falvey, for plaintiff in error. Geo. E. Wallace, for defendant
in error. Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

PER CURIAM. In this case we find no reversible error, and the judgment
of the Circuit Court is affirmed.

In re MEYER. (Circuit Court of Appeals, Ninth Oircuit. October 16, 1903.)
No. 1,005. George D. Collins, for petitioner. Motion for leave to file petition
granted, and petition filed. Thereupon the petition was denied. Further ap·
peal allowed to the Supreme Court.

MOBILE TRANSP. CO. v. CITY OF ~fOBILE et at (Circuit Court of Ap
peals, Fifth Circuit. November 23, 1903.) No. 1,257. Appeal from the Cir·
cuit Court of the United States for the Southern District of Alabama.
Frederick G. Bromberg, for appellant. Harry T. Smith and Gregory L. Smith,
for appellees. Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

PER CURIAM. After a careful examination of this case and the very ex
haustive briefs filed, we are of opinion that the learned judge of the Circuit
Court rendered the proper decision, and his decree is affirmed.

MONTANA ORE PURCHASING CO. et al. v. BUTTE & BOSTON OONSOL.
MIN. CO. (Circuit Court of Appeals, Ninth Circuit. October 20, 1903.) No.
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1;006. Peti'l:lQPfor ,writ of supersedeas directed to the Circuit Court of the
United States' for the District of Montana to stay execution of decree, etc.
John J. McHatton and James M. DennY,tor petitioner. Crittenden Thornton,
for respondent. No opinion. Petition denied.

MOORE et at v. DALTON et al. (Circuit Court of Appeals, Ninth Circuit.
October 28, 1003.) No. 1,009. In Errorfo tbe District Court of tbe United
States for the First Division of tbe District of Alaska. Lorenzo S. B. Sawyer,
for defendantS in error. Upon motion of Mr. Sawyer, caUse docketed on cer·
tificate of the clerk of the District Court, under rule 16, and dismilised.

MOOREefal.v. DALTON et at (Circuit Court of Appeals, Ninth Circuit.
November 9, 1M3.) No. 1,009. In Error to the District ,Court of the United
States for the First Division of the District of Alaska. Cbarles B. Marks, for
plaintiffs in error. L. S. B. Sawyer, for defendants in error. Motion to va
cate Judgment dismissing writ of error andto recall mandate denied

NATIONAL R. CO. OF MEXICO v. UNITED STATES. (Circuit Court of
Appeals, Fifth Circuit. November 23, 1903.) No. 1,259. In Error to the Cir
cuit Court of the United States for the Eastern District-of, Texas. Thos. W.
Dodd, for plaintiff in error. M. C. McLemore, for defendant in error. Before
PARDEE, McOORMICK, and SHELBY,: Circuit Judges.:

PER CURIA.'\f. As by written stipulation a jury was waived in this case,
the finding of tbe court was general, and no bills of exceptions were taken
to the rulings ,ot the court:during the progrejls of tbe trial. Tbe record
Presents no question to tbf~eourt for review. Re,v. St.§§ 649-'-700 [U. S.
Compo St. 1001, PP. 525, 570). 'The judgme,nt of the Circl;llt Court is affirmed.

NORTHERN PAC. RY. CO. V. DENSE. (Circuit Court of Appeals, Ninth
Circuit. November 16, 1903.) No. 920. In Error to the Circuit Court of the
United States for tbe Northern Division of the District of Washington.
Jaroes F. Mc;EJlroy and B. ~. ,(Jrosscup, for plaintiff in error. James Hamilton
Lewis, for defendant in, erro,r. Pursuant to stipulation of counsel, cause dis-
mIssed.' '

NORTHERN PAO. RY. CO. v. PALMER. (Circuit Court of Appeals, NInth
Circuit. November 16, 1903.) No. 919. In Error to the Circuit Court of tbe
United States' for the Northern Division of tbe District of Wasbington.
Jllmes F. McElroy and B. S. 'G,rosscup, for plaintiff in error. James Hamilton
l;ewis, for defendant 'in errol'. Pursuant to stipulation of C01;lllsel, cause dis
missed.

'RUCKER; CtH,lebtor, v; mCO-COLA CO. (Circuit Court of Appeals, Fifth
Oircuit. October<17, l003.l'No. 1,239. 'I'nError to the Circuit Court of tbe
United States for the Nortbern District of Georgia. E. A. Angier, Geo. L.
Bell, and C. D. Camp, for plaintiff in error. Reuben R. Arnold, for defendant
Inerror. Before PARDEE,¥cCORMICK, and SHELBY, Circuit Judges.

PER CURIAM. As we tind i!lat the taxable character of Coco-Cola, under
the revenue act, waa settled; adversely to the United States in the former ad.
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judication (117 Fed. 1006, 54 C. C. A. 248), duly pleaded on the trial, the
record herein presents no reversible error, and the judgment of the Circuit
Court is affirmed.

In re SEAY BROS. DUNSON v. S. LOWMAN & CO. (Circuit Court of
Appeals, Fifth Circuit. December 14, 1903.) No. 1,146. Appeal from the
District Court of the United States for the Northern District of Georgia.
John M. Slaton and Benj. Z. Phillips, for appellant. Wm. P. Hill, for ap
pellees. Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

PER CURIAM. The decision in this case has been withheld to a wait ac
tion of the Supreme Court on appeal in Kahn v. Cone Export & Oommission
Company, 115 Fed. 290, 53 C. C. A. 92, decided by this court March 15, 1902,
on appeal from the District Court, whose opinion is found in 111 Fed. 518,
and wherein the same question of preference was involved; and, said appeal
having been dismissed, we now affirm the decree of the District Court in this
case (113 Fed. 969), .with costs.

SOUTHERN BANK OF STATE OF GEORGIA v. RUCKER, Collector.
(Circuit Court of Appeals, Fifth Circuit. October 17, 1903.) No. 1,233. In
Error to the Circuit Court of the United States for the Korthern District of
Georgia. George A. Mercer and M. M. Jackson, for plaintiff in error. E. A.
Angier, Geo. L. Bell, and C. D. Camp, for defendant in error. Before PAR
DEE, McCORMICK, and SHELBY, Circuit Judges.

PER OURIAM. The judgment of the Circuit Court is affirmed.

SULLIVAN v. MILLIKEN. (Circuit Court of Appeals, Fifth Circuit. No
vember 23, 1903.) No. 1,229. In Error to the Circuit Court of the United
States for the Northern District of Florida. John H. Jones and Thomas H.
Watts, for plaintiff in error. William A. Blount and A. C. Blount, Jr., for
defendant in error. Before PARDEE, McCORMICK, and SHELBY, Circuit
Judges.

PER CURIAM. Since the argument ot this case we have carefully
exllmined the record and briefs, and we have come to the conclusion that
no reversible error is shown by the record. The judgment of the Circuit
Court, therefore, is affirmed.

SWEETSER, PEMBROOK & CO. v. ABBOTT. (Circuit Court ot Appeals,
Eighth Circuit. September 7, 1903.) No. 1,939. Appeal from the District
Court of the United States for the Eastern District of Missouri. Nathan
I"rank, for appellants. M. N. Sale, for appellee. Dismissed, pursuant to the
stipulation of the parties, at the costs of appellee.

THE TALLAHASSEE. THE SENATOR SULLIVAN. (Circuit Court ()f
Appeals, Second Circuit. November 7, 1903.) Nos. 179, 180. Appeals from
the District Court of the United States for the Eastern District of New York.
Eugene Carver. for appellant. Herbert Barry, for appellee. Before LA
COMBE, TOWNSEND,· and COXE, Circuit JUdges. No opinion. Affirmed,
on opinion of District Court. 117 Fed. 176,

TAYLOR v. DECATUR MINERAL & LAND CO. (Circuit Court ot Ap
peals, Fifth Circuit. December 14, 1903.) No. 1,115. Appeal from the Cir-
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cuit Court of the United· States tor the Northern District of Alabama. Milton
Humes, for appellant ~ Lawrence Cooper, for appellee. Dismissed, as per
stipulation•

. UNITED STATES ex ret Jo.:El:NSTOWN MIN. CO. v. CIROUIT COURT
OF UNITED STATES FOR DISTRICT OF MONTANA et al. (Circuit Court
of Appeals, Ninth Circuit...November 9, 1903.) No. 1,011. Petition for Writ
of Certiorari to Stay Execution of Order of Circuit Court. R. B. Smith, for
petitioner~ Crittenden Thornton 'and J. F. RUey, for respondent. No opinion.
Appl1cation denied

UNITED STATES ex reJ.MONTANA ORE PURCHASING CO. et al. v.
OIROUITCOURT OF UNITED STATES FOR DISTRICT OF MONTANA et
aI. (Circuit Court of Appeals, Ninth Circuit. October 20, 1903.) No. 1,007.
Petition for Writ of Certiorari to the Circuit Court of the United States for
the DistrIct of Montana. John J. McHatton and James M. Denny, for peti
tioners. Crittenden Thornton, tor respondent. No opinion. Petition denied.

. AMERICAN ALKALI 00. T. SALOM. (Circuit Court, E. D. Pennsylvania.
December 11, 1903.) No. 67. Burr, Brown & Lloyd, for pla:intiff. .Toseph O.
Fraley and Richard C. Dale, for defendant,

DALLAS, Circuit Judge. The learned counsel of the plaintiff, in their brief
in support of their motion for a new trial, asked "that the court will write
an opinion which will not only determine the law of this case, but will also
furnish counsel a guide as totlie law in the·many other cases dependent upon
it"; and upon the oral argument I remarked that this request was in' ac
cordance with my usual practice land would be complied with. But upon re
flection I. have come to the conclusion that no practical result would be
attained by either the reiteration or retraction by myself of the views I en·
tertained upon the trial. As is said in the brief to which I have ~eferred, the
court ruled upon a very obVIQUS theory of the case, and no opinion other than
that of the appellate court oan~eally determine the law with respect to it,
or furniSh a guide which could beconfldently followed upon the trial of the
many others which are said to be dependent upon it. The plaintltr has pre
sented and wlll be allowed a bill of exceptions, and is therefore in position
to be heard by the Court of Appeals at its ensuing March term; whereas, if
a new trial were awarded, the cause could not be brought before that tribunal
by either party until the following September. This delay, I think, should
be avoided. The plaintiff's rule for a new trial Is discharged.

MOREHEAD v. STRIKER et at (Circuit Court, S. D. New York. August
5, 1903.) John D. Townsend, James B. Ludlow, and Max J. Koehler, for the
motion. Louis Marshall and ;John F. Doyle, opposed.

LACOMBE, Circuit Judge. Besides the paPeJ:s specifically referred to, there
may be flIed with this decision the various lI.tndavits submitted by the ex
receiver, Barse, and also the~davit of Haskell, supplementary to his tes
timony. Counsel tor respecti:veparties will see to -it that all papers which
either party conceives bear upon :thequestloJ;l be recited in the order. There
is great conflict as to the facts between Barse and Haskell; but, as was in·
timated in the memorandum flIed June 3, 1902, the court does not deem it
necessary to decide all such questions. It clearly appears that Roser and
Haskell entered into the contracts proceeded upon, and that the stock. sold
by order of the court passed. into the possession of Haskell. That he en
tered into some improper agreement with Barse (if he did so, Barse denies
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it) that he should disregard the terms of his contract, which was really with
the court, and become the instrument whereby Barse, receiver, should turn
over the stock without payment therefor to Barse personally, selling the same
to outsiders for money not turned in to the court's officer, seems immaterial.
(1) The application of Roser and Haskell to be relieved from their contracts
is denied. (2) The exceptions to master's report are overruled. (3) The
master's report is confirmed. (4) The order filed March 12, 1002, is vacated
and set aside, and a new order in same terms (except as to leave to move
to be relieved) is made as of this date, so as to avoid any question as to time
for appeal having expired. (5) Twenty days' time is given (after entry of
order on this decision) to comply with the provisions of the new order as to
payment. (6) And in the event of default execution will issue against the
estate of Roser, and against any property of Haskell, and attachment for con
tempt against Haskell. (7) Should an appeal from this order be taken within
said 20 days, execution of said order will be suspended until decision of Cir
cuit Court of Appeals.

In re BATES. (District Court, D. Connecticut.) Specifications of Objec
tions to Discharge.

TOWNSEND, District Judge. As to the first ground of objection, the
bankrupt testified on his examination that he paid $100 to his attorney, while
in his schedule he stated that no sums were paid to counsel. The referee
finds that the $100 was really paid by bankrupt's father, by check made to
the order of bankrupt's attorney, and delivered to the attorney either by the
father personally or by the hand of the bankrupt. The referee finds that
there was no intention to give false testimony in the case, and that the bank
rupt was not under obligation to include said $100 in his schedule; and I
concur with the referee, and hold that no criminal intent is to be inferred
from the facts brought onto As to the other specification, the describing a
private as a partnership indebtedness, I concur in the opinion of the referee
that it was an erroneous statement, from which the bankrupt obtained no
advantage, and which was purely due to oversight and mistake, and not due
to criminal intent. The exceptions to the referee's report are overruled, and
the report is accepted, and the discharge granted.

END OJ' CASES IN VOL. 121.


